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Durie 

Dyer 





., DowUnff and B ylaxid^s Beports^ King's Benoh, B foIs., 
16^2—X827 

.. Dowling and Hyland's Magistrates' CaseSt 4 yols., 
1822—1S27 

. Dowling and Hyland's Beporls, Nisi Priua, 1 part, 
1822—1828 

Dowling's l^actioe Beports, 9 yola, 1830—1841 

. Dowling's Trautice Beports, New Series, 2 vole., 
1841—1843 

Drury and Walsh’s Beports, Ohanoei'y (Deland), 
2 vols., 1837—1841 

. Diury and Wurien’s Bepoits, Ghaucery (Deland), 
4 vole., 1841—1843 

, Drowry's Beports, Chancery, 4 yols., 1852—1859 

. Drowry and Smale's Beports, Chancery, 2 vols., 1869 
—1K05 

. Di Ink water’s Beports, Common Ploas, 1 voL, 1839 

. Drury's Beports tetnp. Napier, Chancery (Ireland), 
1 voL, 1858—1859 

. Dnny'a Beports temjt. Sugdon, Chancery (Ireland), 

, 1 voL. 1811—1844 

. Dugilale's Origiiios Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2ud series, 
24 vols., 1838—1862^ 

. Dunning's Beports, icing’s Bench, 1 yol., 1753— 
1754 

. Doi’ie’a T decisions. Com t of Session (Scotland), fol,, 
1 vol.^KiLM—1612 

, Dyer’s liopoits, ICing’s Ijeiioh, 3 vols., 1513—1581 


E. &B. .. 
£. &E. . 
E. B. & K 


Eag. & Y. 
East 

Bast, P. 0. 
Eco. & Ad. 

Eden 

Edgar 

Edw. 

* Elchios . 


Eng. Pr. 

Eq. Cas. Abr 


£i(3t 

Esp. .. 
Exch* 

Ex. D. y 


. Ellis and Blackburn’s Beports, Queen’s Bench, 
8 vols., 1852—1858 

. Ellis and fililis’B Bepoits, Queen's Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis's Beports, Queen’s Bench, 

1 vol., 1858—1860 • 

. Eaglo and Yoiinge's Tithe Oases, 4 vols., 1223—1825 
East’s Beports, King's Bench, 16 vols., 1800—1812 
. Ejibt's Pleas of tlie Oiown 

Spinks’ Ecclesiastical and Admiralty Beports, 2 vols. 
1853-1855 

. Eden's Beports, Chancery, 2 vols., 1767—1766 
, Edgar's l>''<*Jsiooa, Court of Session (Scotland), foL, 
1724-1720 

. Edwards' Beportg, Admhalty, 1 vol., 1808—1812 
Elchic's' 3)ocisions, Court of Session (Scotland), 

2 vols., 1733 -1754 

. Boscoe’s Eugli.'^a Brize Cases, 2 vols., 1745—1868 
Abridgment of <'uses in Equity, fol,, 2 vols., 1667— 
1744 

.. Equity Beports, 3 vola, 1853—1855 
. Espinaaso’s Beports, Nisi Frius, 6 voD., 1793—1810 
. Exchequer Beports (Weishy, Hurlstone, and Gor¬ 
don), 11 vols., 1847—1866 

.. Law Beports, Exchequer Division, 6 vols., 1875— 
1880 


K. & P. .. Foster and Finlason's Beports, Nisi Frius, 4 vols., 

1856—1867 • 

F. (Ct. of Sess.) .. Fraser, Court of Session Oases (Scotland), 6th series, 

1898—1906 

Fac. 0<^, (with date) Faculty of Advocates, Collection of Decisions, Court 
^ * of fil^sion (Scotland}, fol., let and 2nd series. 

^ ••• 21 vols., 1752—1828 



AiottKriAXicaos. 


xlv. 


Pm. ColL (H. «.) (with 
dale) 

Falc. 6 •« 

• • • • • • 

Fitz-G. ., 

Fitz. Nat. Bi67. 

FI. & K. 

Fonbl. ., 

For. 

Forb, 

Fort. De Land 
Foilee. liep. 

Fofst. 

Fount. 

Fox & S. It. 

Fox d. S. Reg 

Fief*m. fcH.) 

Fiorin. (K. B; 


Faculty of Advocates^ Collection of ]>eeblionil» Court 
of Setwlon (Scotiaud), New SedoH, * 

1841 

Falconet’s Decisions, Court of Session (Sootlaadb 
2 vole., fob, 1744—1751 

Falci>ijor andFitzberbeit’s Election Oases, 1 vol., 1885 
—1888 

Feignson’s Consistorial Decisions (Scotland), 1 vol., 
IMl—1817 

Fitz-Oibbons* Beports, King's Bench, fol., 1 vol., 
1728—1731 

Fitzherbeit’s Nature Brovinm 

Flanagan and Kelly’s Reports, Rolls Couit (Ireland), 

1 vol., 1840 —1842 

Fonblanqne's Repoits, Bankruptcy, 2 parts, 1849 - 
1852 

Foircbt's Repoits, Exchequer, 1 vol., 1800—1801 
Foibos’ IhMisions, Oomt of Session (Scotland), foL, 

1 voL, 1705—1713 

Fortesoue, De Tjaudibus Tjeguin Aiigli.<> 

Forteacue’s Repoiti, fob, 1 vt>l., 1692-1736 
Foater's Ciown Cases, 1 vol., 1743 -I7b0 
Fount ainhairs Decisions, Couit of beasiou (Scotland), 
fob. 2 voJa., 1678- 1712 

M. G. Fox and T. B. C. Snuth's Repoits, King’s 
Bench (lieland), 2 vols., 1S22—1|82«> 

J. S. Fox and (X L. Smith's Rogistration Cases 
1 vob, 1886—1895 

Fieemaii’b Ro|<erts, Chancerj', 1 vob, 1660—1706 
riPom.urs Ib'poits, Jiiiig's Bcixh and Common 
i'loas, 1 vob, 1670—1701 


Cab & Dav. 
Odlo 

Gib. Cod. 
Gill. 

Glib 

Glib. C. V. 
Glib, (on) 
Glim. & 1\ 


01. &J. . 
Glaiiv. 

Glaiiv. Eb Cae. 

Glascock 

Godb. 

Gouldsb. . 

Gow 

Owilb 


H. & C. . 


N. &N. , 


Gale and Davison’s Repoits, Queeu’s Bench, 3 vols., 
1841—1843 

Gale’s Reports, Exchc«nuer, 2 vols., 1835—1836 
^Gibson's Codex Juiis Kcclesiastici Anghcam 
Giifaid’s Reports, Chancery, 5 vob., 1Hj7— 1865 
(’ilbeit's Cases m Law and Equity, 1 vob, 1713 — 
1714 

Gilbeit's History and Practice of the Court of 
Common Pleas 

Gilbeit'b Repoits, Chancery and Exchequer, fob, 
1 vob. 1706 -1726 

OiLmour and Falconci’s l>*‘(isious, Couit of bession 
(hcolland), 2 paits, Paiti. (Gilmoui) Ibbl—1666, 
Pc'itIL (Falconer) 1681—1686 
GImi and Jameson's Repoits, Baninuptcy, 2 vols., 
1819—1828 

Gbmville, De Legibus et Consuotudinibus Begui 
Anglist) 

Gbiuville's Election Cases, J vol., 1623—1624 
Glascock's Bepoils (Iieland), 1 vob, 1831—1832 
Godbolt's Beports, King's Bench, Common Pleas, 
and Exchequer, 1 vob, 1571—1637 
Gouldsborougli's Bepoits, Queen's Bench and King's 
Bench, 1 vob, 1686-1601 
Gow's Beports, Nisi Piius, 1 vol.^1818—1820 
Gwillim's Tithe Cases, 4 vols., 1224—1824 

Hurlstone and Ooltman’s Beports, Exchequer, 4 vols., 
1862*—*1866 ** 

Hurlstone and Noman's Bepqjrts, Ezohequei:’, 7 vols., 
1866—1862 



ABBtaViATiom. 





U. & Tw. 
n. A w. 


U. L. Oas. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hailes .« 

HalO) G. L. 

Ha1e» P. 0. 

Har. & Butb. .. 

Har. & W. 

Hare. 

Hard. 

Hare 

Hawk. P. 0. .. 

Hayes 

Hayes & Jo, 

Hem. & M. V 

Het. 

Hob. 

Hodg. 

Hog. 

Holt (ax>m.) 

Holt (EQ.) 

Holt (K. B.) 

Holt (n. p.) 

Home, Ct. of Sess. 

Hop. & Colt. 

Hop. & Ph. 

Horn & H. 

Hov. Suppl. 

Hud. & B. 

Hume .. 

Hut. 

m 

Hy. B1. 


.. HaU and Twells* Beports, Gbancery, 2 toIs.* 184S^ 
1850 

.. Hurlstone and Walmsley’s Beports, Exchequer, 

1 vol., 1840—1841 

,. Clark’s Sports, House of Lords, 11 vols., 1847—1666 
.. Haggard’s Reports, Admiralty, 3 vole., 1822—1838 
.. Haggard’s Coiisistoiial Beports, 2 vols., 1780—1821 
.. Haggard’s Ecclesiastical Beports, 4 vols., 1827—1838 
., Hailes’s Decisions, Court of Session (Scotland), 

2 vole,, 1766—1791 
.. Hale’s Common Law 

. Hale's Pleas of the Crown, 2 vole. 

.. Harrison and Butherfurd’s Beports, Common Pleas, 
1 vol., 1865—1866 

.. Hamson and Wollaston’s Beports, King’s Bench 
and Bail Court, 2 vole., 1835—1836 
.. Harcarse’s Decisions, Court of Session (Sccjtland), 
fol., 1 vol., 1681—1(591 

.. Hardres’ Beports, Exchequer, fol., 1 vol., 1655— 1669 
.. Hare’s Beports, (jhanceiy, 11 vols., 1841—1853 
,. Hawkins's Pleas of the Crown, 2 vols. 

.. liayt^’s Repoits, Exchequer (lieluiid), 1 vol., 1830— 
1832 

Hayes and Jones’s Reports, Exchequer (Ireland), 
1 vol., 1832—1834 

.. Hemming and Millei’s Beports, Chancery, 2 vols., 

1862— 1865 

Hetley’fltaReports, Common Pleas, fol, I vol., 1627— 
1631 

Hobart’s Beports, Common Pleas, fol., 1 vol., 1613 
—1625 

.. Hodges’ Reports, Common Pleas, 3 vols., 1835— 
1837 

.. Hogan’s Beports, Bolls Court (Ireland), 2 vols ,1816 
—1834 

.. W. Holt’s Buie of the BP)ad Oases, Admiralty, 1 vol., 

1863— 1867 

.. W. Holt’s Equity Beports, 1 vol,, 1845 
. John Holt’s Beports, King’s Bench, fol., 1 vol. 
1688—1710 

E. Holt’s Beports, Nisi Prius, 1 vol., 1815—1817 
Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735—1744 

.. Hopwood and Ooltman’u Itegisti atiou Cases, 2 vols., 
1868—1878 

.. Hopwood and I’hilbiick’s Registration Cases, 1 vol., 
1863—1867 

.. Horn and liuilstone’s Beports, Exchequer, 2 vols., 
1838—1839 

.. Hovenden’s Supplement to Voeey Jun.’s Beports, 
Chancery, 2 vols., 1753—1817 
.. Hudson and Brooke’s Beports, King’s Bench and 
Exchequer (Ireland), 2 vols., 1827—1831 
.. Hume’s Decisions, Coui-t of Session (Scotland), 
1 vol., 1781—1822 

.. Hutton’s Reports, Common Pleas, fol., 1 vol., 1617— 
1638 

.. Henry Blackstone’s Beports, Common Pleas, 2 vols., 
1788—1796 • 


I. 0. L. B. 
I. Oh. B. 
LhJq. R. 

R. . 

# 


.. Iriah Common Law Beports, 17 vols., 1849-">-1866 
4. .. Iridi Chancery Reports, 17 vols., 1850—1867 

*.. Irieh Equity Reports, 13 vols., 1838—1861 
.. Lri^ Law Reports, 13 vols., 1838—1851 

A 





ABBBIVI&ttOltS. 


I 1 t 



I. B. (precedwl by date) 

1. B, a I.- 

I. R. Eq. 

Ir. Circ. Oas. 

Ir. Jur. .. 

Ir. L. Beo. Ist aer. 


Ir, L. Bee. (n. s.) 


Irv. 


Irish Laur Times, 1867—(current) 

Irish Reports, since 1898 [1894] 1 I, B.) 

Irish Reports, Common Law, 11 voK, 1866-^1877 * 
Irish Be{)ort8, Equity, It vols., 1866—1877 
Irish Circuit Cases, 1 voL, 1841—1818 
Irish Jurist, 18 vols., 1819—1866 
liaw Recorder (Ireland) let series, 4 vols., 1827— 
1831 

Ijiiw Recorder (Ireland) New Series, 6 vols., 1833— 
1838 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852— 
1867 


J. Rridg. 

J. P. 

J. Shaw, Just. 
Jac. 

Jac. & W. 

Jebl), C* C. 

Jebb & R 

Jebb & S. 

Jeuk. 

Jo, & Car. 


Jo. & Lat. 


Jo. Ex. Ir. 
John. 

John. & H. 


Jut, 

Jur. (n. 8.) 
Just. Inst. 


Sir John Bridgman’s Reports, Common Pleas, ful., 
1 vol., 1613—1621 

Justice oi the Peace, 1837—(cun*ent) 

J, Shaw’s Justiciary Repoits (Scotland), 1 vol., 1848 
—1852 

Jacob’s Repoits, Chancery, 1 vol., 1821—1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 
—1821 

., Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bouike*s Reports, Queen's Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Byrnes' Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

. Jenkins' Beiiorts, 1 vol., 1220—1623 

Jones and Cai^y's Reports, Exchequer (Ireland), 
1 vol., 1838 -1839 

.. Jones and La Touche's Reports, Chancery (Iieland), 

3 vols., 1844 -1816 

T. Jones* E.ei)oitH, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson's Repoi ts, Chancery, 1 vol. ,1858—1860 
.. Johnson and lie mining’s Reports, Chancery, 2 vols., 
1860—1802 

. Jurist Reportj|y 18 vols., 1837—1854 
. Jurist Reports, New Beries, 12 vols., 1856—1867 
.. Justinian's Institutes 


K. & Q. .. 

E. & J. .. 

E. B. (preceded by date) 

Eamea, Diet. Dec. 

Eames, Rem. Dea 

Eames, Sel. Dec. 

Eay . 

Eeb. 

Eeen . 

EeiL 

Jl^el. a • . • , , 

Eel W.. 

Eeny. 


Eoano and Grant's Registration Cases, 1 vol., 1854— 
1862 

Kay and Johnson’s Rexiorts, Chancery, 4 vols., 
1853—1868 

Law Reports, King’s Bench Division, since 1900 • 
(ca^r., [1901] 2 K. B.) 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), foL, 2 vols., 1540—1741 
Eames, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716—1752 
Karnes, Select Decisions, Ouui't of Session (Scotland). 

1 vol., 1752—1768 

Kay's Reports, Chancery, 1 vol., 1853—1854 
Keble’s Beporin, fob, 3 vols., 1661—1677 
Keen's Re^rts, Rolls Court, 2 vols., ISS&^-lSSd 
Keilwey'a Reports, !Kng*s Bench, fob, 1 vob, 1327— 
1578 

Sir JohnJKelyng’s Reports, Crown Cases, fob, 1 vob, 
1662-5707 

W. Kelynge's Reports, fob, 1 vob. Chancery, 1730— 
1732; ]£ng’a Bench, fob, 1731—1>734 
Kenyon’s NotSs of G^s, King’s Bench, 2 vols., 
1753—1759 



rivui 


Abbrbviations. 


Eeny. (oit.) 

» 

Kilkerra-n 

Knapp .. 
Kn. & Omb« 


Chancery Oases in Yol. II. of Kenyon's Notes of 
Oases^ 1753—1751 

Kilkerran's D^oisionfl, Court of Session (Scotland), 
fol., 1 vol,, 1738—1752 

Knapp's Eepoits, Privy Council, 3 vols., 1829—1836 
Knapp and Oinl lor’s Election Coses, 1 vol., 1834— 
1835 


Xj. a a , a 

Ij. & Ga femp. Fhnik. • . 
La & G. temp, Sugd. 

La & Welsh. 

La G. E. . 

Ij. Ja a • » 

Ij. Ja (ADM.) 

La Ja (BOY.) 

La J. (on.) 

La J. fC. Pa) 

La J. (eool.) 

L. J. (£X.) 

Ij. Ja (iBiXa Bvi.) 

La Ja (K. B. or Q. n) 

L. J. (m. 0.) 

La Ja N. 0. 

La J. (O. 8.) 

Tj. j. (r.) . 

L. J. (r. Afa) . 

L. J. (p. 0.) 

La Ja (P. Ma & A.) 

L. Ma & Fa 
JIj. Ea . . 

L. K. A. & E. 

L. E. C. C. B. 

La Ea C. F* . . 

•La K. Eq. 

L, E. Exch. 

La Ea Ha La 

La Ea Ind. A]>p. 

La E. Ind. App. Siipp 
Vol. 

L. E. Jr* . 

L. E. P. 0.* 

li. E. P. & D. . a . . 


L. E. Q. B. 

L. E Sc. A lEv. 


pihak ^ ^ ^ 

La T. Jo. 

L. T!g (Oa 8.) •••. 


Lord Advocate 

Tjloyd and Goolil’a Eeporta temp» Fluukott, Chancery 
(Iicland), 1 ><d., 1834—18.39 
Lloyd and GooUVb Eeporls tr}n 2 >. Sugden, Chancery 
(Ireland), 1 vol., 1835 

Ijloyd and Welwhy's Coininorcial and Mercantile 
Oases, 1 vola, 1829—1830 
Local Oovoi iiTnoiil Eopoits, 1902 —(ciuTent) 

Jjaw Journal, 1800-- (current) 

Ij'iw Journal, AdTnir.alty. 18(i5—1875 
I jjuT Journ.ll, ijj,iikruplcy, 1832—1880 
La^ Journal, Ohnncery, 1822—(cuvient) 

Law Journal, Coiuirifm 1822- -1S75 

1 iUW J ournal, Ecclosiaf*t ical( Ja '.ea, 1 HOi»— 1875 
Law Journal, Ejichoquer, 1830—1875 
Ijaw JouiTiJil, Exchequer m 1835—1841 

Law Jounial. King's Pench or Queen’s Eench, 
1S22—(curionf). 

Law Jouj iikI , M .iginti af cs’ O.af-efi. 1820— 1896 
J<t4W Joiu^al, N«>tes of 1800 — 1892 (from 1893, 

son Law .fouinal). 

Law Jotiinal. Old Sun 19 vols., 1823— 1831 
Law Journal, Prnhati', Onorco and Adiriiralty, 1875 
-- (••urmnl) 

Law Journal, lVo>yat<‘sind Ma11huomal O.ises, 1858— 
1859, 18(56—1875 

Law Journal, Pri>v (.louiKil, 1865—(cunout) 

Law Journal, Pj^bado, Malriuumial and Adiniialty, 
ISOO—1865 

Lowndes, i||ix\w‘ll, .ind Pollock’s UrqKnts, Bail 
(‘om-t and rraoLco, 2 vols., 1850- 1851 
Law Ee]H)i1a 

Lfiw Eejxiits, Admiralty and Ecclesiastical Cases, 
4 vols., 18CtJ--1875 

Law Ilejyorts, 0r‘>wn Oases ved, 2 vols , 1865— 

1875 

Law Eeports, (^^T^lnon Picas, 10 vols., 1865—‘1876 
Jj;\w Tlept>rta, Onkoh, 20 vols , 1865—1875 

Jjaw Eeports, E'crJ-rquer, 10 vole., 186'i—1875 
J^aw Repoits, English and Irish Appeals and JVentg© 
Claims, House td fjords, 7 vols.. 1866—1875 
Law lioports, Indian Appeals, Privy Cfiunoil, 1873— 
(cimuntj 

Law Eop'-its, Indian Ajqiealii, Privy Council, 
Kuppiemojil-iiA Volume, 1872—1873 
Iiftw lleports (lichuitl). Chancery and Common Law, 
32 vols., 1877—1.S93 

Law Eoports, Piivy Council, 6 vols,, 1865—1875 
Law EeportA, Proha to and Ihvorco, 3 vols., 1865— 

1876 

l^aw Reports, Quin’s Bench, 10 vols., 1865—1876 
Law Reports, Scotch and Divorce Appeals, House 
of Jjords, 2 vols., 1866—1876 
Law 'JRmes Reports, 1869—(current) 

Ijavir Times Newspaper, 1843—(current) 

liEw Times Eepoi^, Old Series, 34 vols,, 1843—1860 



Abbrbviations. 
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Lane 

Latte t 

Laws. Beg. Cae. 
Ld. Eaym. 


Leach 

Lee 

Lee it Hard. 
T ^la> 


Leon. 


Lev. 

Lew. 0, 0. 

Lev 

Till). Ass. 

Lilly 

Lift. 

Lofft 

Long. & T, 

Lud. E. 0. 
LumJey, P. L. 0 
Lush. 

Lut. 


Lut. Keg. Cae. 
Lynd, 

AC. & S. 


AC. & W. 

ACac. & G. 

Mac. & H. 

M‘Cle. . 

M‘01e. & Yo. 

Macfarlaiie 

Maol. & Bob. 

Macph. (Ot. of Sees.) 

ACaoq. 

Macr. 

Madd. 

Madd. A Q. 

ACadox .. 

Madpx, Exoh. 

ACan. & G. 


Lane’s Beports. Exchequer^ foL, I voL, 1605—1611 
. Latch’s Bmoits, King’n^nch, fol., 1 vol., 1625—1628 
liawBon’a Begistration Oases, 18S5 —(currentt 
Lord Baymond’s Beports, King’M Kefich arnl Uommon 
Pleas, 3 vols., 1694—1732 
Leach’s Grown Cases,*2 vol?.. 1730—1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752— 
1758 

T, Lee’s Cases femp. Hatdwicke, King’s Bench, 1 vol., 
1733—1738 

Ijoigh and Cave’s Crown Cusoa Beserved, 1 vol., 1861 
—1860 

Leonard’s Reports, King’s Bench, Common Pleas 
and Exchequer, foL, 4 parts, 1552—1615 
. Levinz’s Keports, King's Bench and (lommou Pleas, 
fol., 3 vols., 1660—1696 

Lowin’s Crown Cases on the Noitheni Oiroiiit, 

2 vols., 1822—1838 

Ley’s Bepoite, King’s Bench, fol., I vol., 1608—1629 
LiboT Assisarum, Year Hooks, 1—51 I'klv'. 111. 

. liilly’s Beports and Pleadings of Casoa in Assize, fol., 

1 vol. 

Littleton’s Reports, Common Plena, fol., 1 vol , 1627 
'—1031 

Lofft’fl Beports, King’s Bench, fol., 1 vol, 1772— 1771 
; Longfield and Townsend's Reports, Ek chequer {Ire¬ 
land), 1 vol., 1841—1842 
Luders’ Election Cases, 3 vols., 1784—1787 
Luniley’s Poor fiaw Oases, 2 vols., 1831^1842 
. liUshington’s Reports, Admiralty, 1 voL, 1859-J-1862 
. Sir E. Jmtwyche’s Entries and Boporbi, Common 
Pleas, 2 vols., 1682—1704 

.. A. J. Tjiitwycho’s RegistrnUon Cases, 2 vols., 1813— 
1853 

. Lyndwood, Proviuciale, fol., I vol. 

« 

. Maule and Selwyn’s Reports, King’s Bench, 6 vols., 
1813—1817^ 

. Meeson and Welsby's Beports, Exchequer, 16 vols., 
1886—1817 

Macnaghten and Gordon’s Beports, Chancery, 3 vole., 
1849—1852 

Macrae and Heitslet’s Insolvencv Cases, 1 vol., 
1847—1852 

. M^Oleland’s Beports, Exchequer, 1 vol., 1824 

M'Oleland and Younge’s Reports, Exchequer, 1 voL, 
1824—1825 

Macfarlane's Jury Trials, Court of Session (Scotland), 

3 parts, 1838—1839 

Maclean and Robinson’s Bcoteh Appeals (House of 
Lords), 1 vol., 1839 

, Macpherson, Court of Sossioii (Scotland), 3rd series, 
11 vols., 1862—1873 

, Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 

Macrory’s Patent Cases, 2 parts, 1847—1856 
. Haddock’s Beports, Chancery, 6 v^ls., 1815—1821 
.. Aladdock and Geldart’s Reports, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd.) 

,. Madox’s Pormulare Anglicanum 
. Madox’s History and Antiquities of the Exchequer. 

2 vols. ** 

Afanning and Ghfnnger’s Beports, Gommoi! Pleas 
7 vols., 1840 -1846 
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Abbbjeviatioot, 



Mtth . & Bj. (K*. B.) 
Man. & Ky. (m. 0.) 

AfauSt t • •« 

AfaT* «• 

March 

Marr. 

Marsh. 

Mayn. 

Meg;. 

Mor, 

Milw 

Mod. Hep. 

Mol. 

Mont. 

Mont, ft; A. 

Mont, ft B. 

Mont, ft (^h. 

Mont. 1). ft Ve G. 

Mont, ft M. 


Moo. 1‘. C. 0. . 

Moo. P. 0. (n. 8.) 


Moo. Iiid. App. . 
Moo. ft P. 

Moo. ft S. 

Mood, ft M. 
Mood, ft K. 


Mood^O. C. 
Moore (k. b.) 

Moore (c. r.) 

Mot. Diet. 

Morr. 

Mofl. ^ . 
Murp. ft U. 

« 

Murr, 

My. ft Or. 


My. ft K. 




.. Manning and Byland's Beports, King’s Bench, 
5 volfl., 1827—1830 

.. Manning and Byland's Magistrates' CaseB, 3 vols., 
1827—1830 

Manson’s Bankruptcy and Company Caaen, 1893— 
(current) 

. Maritime lAvr Beports (Orockford), 3 vols., 1860— 
1871 

. March’s Beports, King’s Bench and Common l^leaa. 
1 vol., 16:19—1612 

. Marriott’s J)ecipion8, Admiralty, 1 vol., 1776—1776 

Marshall's Beports, Common Pleas, 2 vols., 1813— 
1816 

Maynoid’s Beports, Exchequer Memoranda of Edw. 
I. and Year Books of Bdw. II., Year Books, I'ait 1., 
1273—1326 

Megoue's Companies Acts Cases, 2 vols., 1889—1891 

Merivale’s Beports, Chancery, 3 vols., 181'i—1817 

. Mil ward's Ecclosi astical Beports (Ireland), I vol .,1819 

-18-13 

Modern Reports, 1*2 vols., 1669—1755 

Molloy’s Beports, Chancery fliehmd), 3 vols , 1808— 
IHiii 

Montagu’s Beports, Bankruptcy, 1 vol., 1829 -1832 

Montagu and Ayrton’s Bepoits, Btuikrupicy, 3 vols., 
18:12—1838 

Montagu and Bligh's Beports, Bankruptcy, 1 vol., 
1832-1833 

. Montagtti and Chitty's Beports, Bankrui>tcy, 1 vol., 
1838 -18J0 

. Monttigu, Deacon, and De Gex’s Beports, B.'iuk- 
Tuptcy, 3 vols., 18*10—1844 

.. Montagu and Macarihur's B>‘ports, Bankiuptcy, 
1 vol., 1826—1830 

Moore's Privy Council OuM^n, 16 vols., 1836 - 1863 

. Moore's Privy Council Cases, Now Senes, 9 vols., 
1862 -1873 • 

Moor«i’s Indian Appeal Cases, Privy Cinincil, 14 vols., 
1836-1872 

Moore and Payne's Beports, Coin toon I'leas, 6 vols., 
1827-1831 

.. Moore and Scott’s Beports, Common Pleas, 4 vols., 
1831—1834 

. Moody and Malkin’s Eepoits, Nisi Prius, 1 vol., 1826 
—18:10 

Moody and Bobiusou’s Beports, Nisi Prius, 2 vols., 
1830—1844 

. Moody’s Ih'own Cases Reserved, 2 vols., 1824— 1844 

. Sir F. Moore's Reports, King's Bench, foL, 1 vol., 
1485- 1620 

.. J. B. Moore's Heports, Common Pleas, 12 vols., 1817 
—1827 

.. ■' Morison’s Dicinnniry of Decisions, Court of Session 
(Scotland), 4.J vols.. 1532—1808 

.. MorreU’s Beports, Bankruptcy, 10 vols., 1884--1893 

Moseley's Beports, Chancery, foL, 1 vol., 1726—1730 

.. Murphy and Hurlstone's Beports, Exchequer, 1 voL, 
1837 

.. Murray’s Beports, Jury Court (Scotland), 5 yols., 
1816^1830 • 

.. Mylne and Craig’s Beports, Chancery, 5 vols., 1836 
-~1841 

.. Mylne and Keen’s Beports, Chancery, 3 yols., 1832 
—n836 


• a 



Abbbbviations. 


li 


Nev. ft M. (K. B.) 

Ney. & M. (m. o.) 

Nev. ft P. (K. B.) 

Nev. ft P. (M. 0.) 

New* Mag. Cas, . 

Now Pract. Cae. 

New Rep. 

New Hess. Gas. 

Nolan 

Notes of Gases 
Noy 


.. Nelson’s Beports, Chancery, Ivol., 1925—1692 

Nerile and Manning's Reports, King’s Benchi 6 vols., 
1832—1836 

.. Nerile and Manning’s Magistrates* Gases, 3 vol 
1832—1836 

Nerile and Ferry’s Reports, King’s Bench, 3 r 
1836—1838 

Nerile and Ferry’s Magistrates' Gases, 1 vol., 183 
1837 

New Magistrates’ Gases (Bittlestou, Wise 
Parnell), 2rol8., 1844—1848 
.. New Practice Oases (Bittleston and Wise), 3 vo 
1844—1848 

. New Reports, 6 rols., 1862—186d 
. New Sessions Magistrates’ Gases (Carrow, Hamer- 
ton, AUen, etc.), i rols., 1841—1851 
. Nolan’s Magistrates’ Oases, 1 voL, 1791—1793 

Notes of Oases m the Kcclesiastical and Mantime 
Courts, 7 rols., 1841—1850 

. Noy's Reports,King's Bench, fol., 1 rol., 1558—1649 


0. Bridg. 


O’M. ft H. 


Owen 


Sir Orlando Bridgman’s Reports, Gommon Pleas, 
1 roL. 1660—1666 

O’Malley and Hardcastle's £leotioi| Gases, 1869— 
(current) 

Owen’s Reports, King’s Bench and Gommon Fleas, 
foL, 1 vol., 1557—1614 


P. (preceded by date) 
P. D. 

P. Wms. 

Palm. 

Park. 

Pat. App. 

Puter. App. 

Peake 

Peake, Add. Gas. 
Peck. 

Per. ft Dar. 

Per. ft Kn. 

Ph. 

Phil. EL Gas. 
Phillim, . 

Phillim. Reel. Jnd. 


Pig. ft R. 


Pitc. 

Plow4 ,. 
Poll. 

Poph. , • 


• * 


• • 


Law Reports, Probate, Oiroroe, and Admiralty Diri- 
sion, since 1890 (e.y., [1891] P.) 

Law Repoitu, Probate, Dlrorce, and Admiralty Diri- 
sion, 15 rols., 1875—1890 

Peore Williams’ Reports, Chancery and King’s 
Bench, 3 vols.. 1695—1735 
Palmer’s Reports, King’s Bench, foL, 1 vol., 1619— 
1629 

Parker’s Reports, Exchequer, foL, 1 rol., 1713^ 
1766 * “• 
Patou’s Scotch Appeals, House of Lords, 6 rols., 
1726—1822 

Paterson's Scotch Appeals, House of Lords, 2 rols., 
1861—1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790—1794 
Peake’s Additional Gases, Nisi Prius, 1 rol., 1795— 
1812 

Peck well’s Election Gases, 2 rols., 1803—lS04(fr 
Perry and Davison’s Reports, Queen’s Bench, 4 rols., 
1838—1841 

Perry and KAapp’s Election Gases, 1 rol., 1833 
PhilUps* Reports, Chancery, 2 rols., 1841—1849 
Philipps’ Election Gases, 1 rol., 1780 
J, PhiUimore's Ecclesiastical Reports, 3 rols., 1754— 
1821 f 

Sir R. PhiUimore’s Ecclesiastical Judgmenfis, 1 roL, 
1867—1875 

Pigott and Kodwell’s Registration OAses, 1 vol., 1843 
—1845 

Pitcairn’s (ikiminal Trials (Scotland), 3 vela., 1488 ~ 
1624 

Flowden's Reports, fol., 2 rols., 15d0-t>ld79 
PoUexfen’s Reports, King’s Bench, fol., 1 vol.1670 
-1682 • • ,,, 

Popham’s Reports, King’s Bench, fol., 1 rol., 1691 
1627 » • 



I * 


Abbiubtutionb. 



* 


Pow. B. & 1>. 


Prec. Cb.. 
Price 


Power, Bodwell, and Dew*B Election Cases, 2 vols., 
1848—1866 

Preoedente in Cbancery, foL, 1 vol., 1688—1722 
Piioe*8 Beports, Exchequer, 13 toIs., 1814—1824 


Q. B. .. . Queen’s Bench Beporte (Adolphus and Ellis, New 

Seiies), 18 voU.. 1841—1852 

Q. B. (preceded by date) Law fieporfs, Queen’s Bench Division, 1891- 1901 

(^‘.-7., [1861] 1 Q. B.) 

Q. B. D . * .. Law Ibiports, Queen’s Bench Division, 26 vols,, 

1875-1890 


lift • • 

B. (Ut. of SesH 1 , 

B. P.O .. 

E. R. 

B. S. O. . 

Bast. 

Bayn. 

Beal Prop. Oas. . 
Bop. Ch. , 

& M. 

Bick. & S. 9 

Bidf^. temp. H. .. 

lUdg. L. & S. 

Bidg. Pari Hep. 

Bob. Eccl. 

Bob. L. & W. 

Robert. App. 

]|||^in. App. 

EoU. Abr. 

BoU. Bep. 

Bom. 

Bose 

* Boss, L. 0. 


Bowe 

Bui. Oas. 

Buss. 

Buss. A M. 

Buss, d' By. 

By. A (Jaif. Oas. 
By. & Can. Ti-. 
By. AM. 


The Beports, 16 vols., 1893—1895 

Botiie, Court of Session Cases (Scotland), 4th senes, 
25 vols., 1873—1898 

Beports of Patent Oases, 1884—(current) 

Revised Beports 

.. Buies of the Suprouie Oourt 
.. Bastell's Entries 

.. BaynePs Tithe Cases, 3 vols., 1676—1782 

Beal Property Cases, 2 vole., 1813—1817 
.. Beports in Chancery, foL, 3 vols., IfilS -1710 
. Bi^ards and Michael’s Locus Standi Beports, 1 voL, 
1885- 1889 

.. Bickui’ds and Saunders’ Locus Staiuli Beports, 1 voL, 
1890—1894 

Bidgoway’s Beports, temp. Hard wick e, 1 vqL, King’s 
B6uchfl733—1730; Chancery, 1744—1746. 

Bidgeway, Lapp, and Schooles’ Reports (Ireland), 
1 vol., 1793 -1795 

Bidgeway’s Parliamentary Beports (Iteland), 3 vols., 
1784—1796 

Bobert.6oii’BEccleBiasti(‘uI Bopoits, 2 vols., 1844—1853 

Roberts, Leeming, and Wallis’ Now County Court 
Cases, 1 vol., 1849—1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 
1709-1727 

Robinson’s Scotch Appeals, House of Loixls, 2 vols., 
1840—1841 

Bolle’s Abridgment of the (’omnioii Law, fol., 2 vols. 

Bolle’s Beports, King’s Bunch, fol, 2 vole., 1614— 1625 

Bomilly’s Notes of Oases m Equity, 1 j»art, 1772— 
1787 

. Bose’s Beports, Bankruptcy, 2 vols., 1810—1816 
. Boss's Leading ('asesin Commercial Law (England 
and Scotland). 3 vols. 

Howe’s Beports (Kngland and Ireland), 1 vol., 1798 — 
1823 

. CampbelVs Ruling Cases, 25 vols. 

. Bussell’s Repot ts, Chancery, 5 vols., 1824 —1829 
,. B.usseU and M^dne’s Beports, Ohanceiy, 2 vols., 1829 
—1833 

Bussell and Ryan’s Crown Oases Reserved, 1 voL, 
1800—1823 

. Railway and Canal Cases, 7 vols., 1835—1854 
.. Bailwny and Canal Traffic Cases, 1855—(current) 

.. Byan and Moody’s Beports, Nisi Prius, 1 vol., 1823 
—1826 


S. 0. Same Case 

S. C. (|)ieceded%y date) Court of Session Oases (Scotland), since 1906 (e.y«, 

m ri9Q|8] 8 . 0.) 

• . dolicitor-Gknera] 

S^tJsDigest of Registration Oases, 1843—1906,1 vol. 


S.-G. 

SaSnt ^ 



ABBRBTIAI’IONS. 


SciIIeb > * 

Sau* & Sc. 

Saund. 

Saund. & A. 

Saiind. & B. 

Saund. & 0. 

Saund. & M. 

Shv. 

Say. 

Sc J ur. 

Sc. L. R. 

Sch. & Lof. 

Sc. R. E. . 

Scutt 

Scott (w. R.) 

Soa. & Sm. 

Sel. Cas. Oh. . 

SesH, Cad. (k. b) 

Sh. 1 .^ Mad. 

Sh. (Ot of Ses8.) 

Sb Dig, .. 

Sh. Judt. . 

Sh. Sc. Ax)p. 

Sh. Toiud Ct. 

Shop. Touch. 
Show, 

Show. Pail. (Jad. 
Sid. 

Sim. 

Sim. (n. s.) 

Sira. & St. 

Skin. 

3m. & Bat. 

Sm. & G. . 

Smithp KB. 

Smith, L. C. 
Smith, Beg. Gas. 


mi 

. Salkeld’s B^rts, King’s Bench, 3 Tols., 168^1713 
.. Sausse and Scully’s Bepoits, Bolls Oourt (lreland)i 

1 voIm 1837—1810 

. Saunders’s Eeports, King's Bench, 2 yds., j 066—1672 
. Suiindera and Austin’s liocus Standi Beports, 2 vole., 
1895--1904 

. Saunders and Bidder’s Locus Standi Bepoits, 1905— 
(current) 

Saunders and Oole’s Benorts, Bail Court, 2 vole., 1816 
—1818 

Suundcrs and Macrue's County Coiu'ts and Insolvency 
OafiOd (County Courts Oases and Appeals, Void. ll. 
and UL), 2 vols., 1852—1858 
. Savile’s Reports, Oomraoii Pleas, fol., 1 vol., 1580— 
1591 

Sayer’s Reports, ICng’s Bench, fol., 1 VoL, I75J — 
1756 

Scottish Jurist, 46 vols., 1829- 1873 
Scottish Law Reporter, 1865—(current) 

SchonlcB and Ijofroy’s lloporU, Dhitnctuv (Ireland), 

2 vols., 1802—1806 
Scots Revised Reports 

Scott’s Reports, ('iommou Pleas, 8 vols., 1S34 1810 

Scott’s New Reports, Common Pleas, 8 vols , — 

1845 

Searle and Smith’s Reports, Probalo and Divoice, 

1 vol., 1859—1860 

Select Coses iu iChaneory, fol., 1 vol., 1C.S5--1698 
(Pt. 111. of Cas. ill Ch.) 

.. Sessions SettbuuGut Cu'ji'S, King’s Heuoh, 2 vols., 
1710—1747 

Shaw and Maclean's Scotch ApjKials, House of Lords, 

3 vols., 1835 -1838 

Shaw, Couit of St^^t ion Oases tScotlsnd). 1st ftorios, 
16 vols., 1821-1838 

P. Shaw’s Digest of Doeisions (Sctdluud), ed. by Bell 
and Ijrimoiid, 3 vols., 1726—1868 
P, Sliaw’s Justiciary J>ecJMOua (Scotland), 1 vol., 
1S1‘J 1831* 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821-1821 

P. SI law’s Teiiul Court Docisions (Scotland), 1 vol., 
1821—1831 

, Shojjipard’s Touchstone of Common Assurances 
Shower’s Reports, Iviiig’s Bench, 2 voli*., 1678 1695 

Shower’s Case.s in Parliament, fol., 1 vol., 1694 — 
1699 

Siderfiu’s Reports, iCing’s Bench, Comm on Pleas 
and Exchequer, fol., 2 vols., 1667—1670 
Simons’ Reports, Chancery, 17 vols., 1826—1862 
Simons’ Reports, Chancery, Now Series, 2 vols., 
1850—1852 

,. Simons and Stuart's Reports, Chancery, 2 vols., 1822 
—1826 

, Skinner’s Beports, King’s Bench, fol., I vol., 1681— 
1697 

Smith and Batty’s Reporlp, King*^ Bench (Ireland), * 
1 vol., 1824—1825 

. Sraale nM Giffaxd’s Beports, Chancery, 3 vols., 1852 
—1858 

., J. P. Smith’s Reports, King’s Benoh^' 3 vols., 1803— 
1800 ... • 

.. Smith’s Leading Oases, 2 yob. * ,, j 

0. L. Smith’s Registration Cases, 1895—(current) • 



ABBREVTATIOirS. 


Hr 


lb 


Smythe ., 

Bol. Jo. .. 

Spenco 

Spinks . 

Stair Hep. 

Stark. 

Stat. H. & O. Rev. 
State Tr... 

State Tr. (n. a.) 

Story 

Stra. 

Stu. M. & P. 

Sty. 

Sw. 

Sw.^Tr 


Swan. 

Swin. 

Syme 


Smythe’s Eeporfcs, Common Pleas (Ireland), 1 vol., 
1839—1840 

Solicitors' Journal, 1856—(current) 

Spence's Equitable Jurisdiction of the Court of 
Chancery 

Spinks* Prize Court Cases, 2 parts, 1854—1856 
Stair's Decisions, Court of Sesniou (Scotland), /ol.. 
2 vols., 1661—1681 

Starkio's Heiiorts, Nisi Prius, 3 vols., 1814—182,3 
Statutoxy Itulc'i and Orders l^vised 
State Trials, 34 vols., 1103—1820 
State Tnals, New Series, 8 vols., 1820—1858 
Story’s Common tax ios ou Eqixity Jurisprudence 
Strange's Reports, 2 vols., 1716—1747 
Stuart, Milne, and Fed die's Roporta (Scotland), 
2 vols., 1861—1853 

Style's Repox ts, King’s Rcnch, fol., 1 voL, 1646—1656 
Swaboy’s Ropoit‘<, Admiralty, 1 voL, 1865—1859 
Swabey andTiistitim’s Reports, Pi obate and Divorce, 
4 vols., 1858—1865 

Swanston’s Reports, Chaiiccrv, 3 voIk, 1818—1821 
Swinton’s Justiciary Repoi'ts (Scotland), 2 vols., 1836 
—1811 

Symo’s Justiciaiv Ropoi’ts (Scotland), 1 vol., 1826— 
1829 


T. & M. 
T. Jo. 


T. Ii R< 
T. Raytii. 

Taiiil 

Taunt. 


Tax Cas, 

Term Rep. 

Toth. 

Tririt. 

Tudor, Ij. C. More. Law 

Tudor, L. 0. Keal Pi op, 

• Turn. & U. 

Tyr. 

Tyr. & Gr. 


Teinplo and Mew's Ciiminal Appeal OasoH, 1 voL, 
1848-1851 

Sir T. Jon Oh’s Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 1669—1681 
The Times Law Reports, 1881—(cun-ent) 

Sir T. Ravinond's Reports, King’s Bench, fol., 1 vol-, 
1660-1683 

Tamlyn’s R< jiorts. Rolls Court, 1 vol.. 1829—1830 
Taunton's Reports, Common Pleas, 8 vols., 1807— 
1819 

Tax CjI SOS, 1875— fcurroi 1 1) 

Term Repoxts (Duiuford and East), fol., 8 vols., 1786 
-1800 

Tothill’s Transactions in Chancery, 1 vol., 1559—1646 
Tristram’s (lonsistory Judgments, 1 vol., 1873—1892 
Tu<l4)r’8 Leading Cases on Mei can tile and Maritime 
Law 

Tudor's Leading (^ises on Real Pi'oporty 
Turner and RusbellV Reports, Chancery, 1 vol., 1822 
- 1826 

Tyiwhitt's Repoits, Exchequer, 6 vols., 1830—1836 
Tyrwliitt and Ciuuger's Reports, Exchequer, 1 vol., 
1835- 1836 


Taugh. 

Vent. 


Veni, • 
Vern. A Sw 

Ves 

Vos & B. 


Ves. Sen. 
Viii. ABr. 
Viu. Supp. 


3. 


Vaughan's Reports, Clommon Pleas, fol., 1 vol., 1666 
—1673 

Ventris' Rejjorts (Vol. I., King’s Bench; Vol. IT., 
Common Pleas), fol., 2 vols,, 1668—1691 
Veinon's Reports, Chancery, 2 vols., 1680—1719 
Vernon and Sen yen's Reports, King's Bench (Ire¬ 
land), 1 vol., 1786—1788 . 

Vesey Jnn.’s Repoxts, Chancery, 19 vols., 1789—1817 
Vesey and Beanros's Reports, (5hancory, 3 vols., 1812 
—1814 

Vesey Sen.’s Rcpox-ts, 2 vols., 1747—1766 
Viner’^ Abiidgrnent of Law and Equity, fr)l., 22 vols. 
S^plement to Viner's Abridgment of Law and 
Equity, 6 vols. 


••• 



ABBRBVUTIOirS. 



W. Jo. 

W. N. (preceded by date) 

W. R. 

Wallis 

Web. Pat. Cas. .. 

Welsh, Cfcs. 

Went. Off. Es:. 

West 

West temp. Hard. 

West. Tithe Cas. 

White 

White & Tud. L. 0. 
Wight. 

Will. Woll. & 3)av. 

Will. Woll & 11. 

Wilies 

Wilm. 

Wile. 

Wils. & S. 

Wils. (on.) 

W^ils. (ex.) 

Will. 

Wm. Bl. . 

Wni. Bob. 

Wras. Sauiid. 

Wolf. & B. 

Wolf. D. 

Woll. 

Wood .. 


Sir W. Jones's Beports, King’s Bench and Oommon 
Pleas, fob, 1 vot, 1620—1640 
Law Reports, Weekly Notes, 1866—(cnrrent 
[18661 W. N.) 

Weekly Reporter, 64 vole , 1852—1906 
Wallis's Reports, Chancery (Ireland), 1 vol., 1766— 
1701 

Webster's Patent Cases, 2 vols., 1602—1855 
Welsh's Registry Cases (Ireland), 1 vol., 1832—1840 
Wentworth’s Office and Duty Executors 
West's Reports, House of Lords, 1 vol., 1839—1841 
West’s Reports temp, Hardwicke, Chancery, 1 voL, 
1736—1740 

Western's London Tithe Cases, 1 vol., 1592—1822 
White's Justiciary Reports (Scotland), 3 vola, 1886 
— 1893 

White and Tudor's lioadiug Oases in Equity, 2 vols. 
Wightwick's Reports, Exchequer, 1 vol., 1810—1811 
Willmore, Wollaston, and Davison's Reports, Queen's 
Beiuih and Bail Court, 1 vol., 1837 
Willmore, Wollaston, and Hodges' Reports, Queen's 
Bench and Bail Court, 2 vols., 3838^—1K39 
W'illes' Reports, Common Pleas, 1 vol., 1737—1758 
Wilmot’p Notes of Opinions and Judgments, 1 voL, 
1757—1770 

O. Wilson’s Reports, King’s I’onc^ and Common 
J’leas, fol., 3 vols.. 3742—ITH 
Wilson and Shaw’s Scotch Aj'penls, House of Lords, 
7 vols., 1825—1«35 

J, Wilson’s Reports, Chancery, 2 vols,, 1818--1819 
J. Wilson’s Reports, Exchequer in JDquity, I part, 
1817 

Winch’s Reports, Common Pleas, fob, 1 vol., 1621— 
1625 

William Bluckstone’s Reports, King’s Bench and 
Common Pleas, fob, 2 vols., 1740— 1779 
Will in rn Robinson’s Rej^orts, Admiralty, 3 vols., 1838 
—1850 

Williams’ Notes to Saunders* Reports, 2 vols, 
Wolforstan and Bristowe’s Election Cases, 1 voL, 
1859-1864 

Wolforstan and Dew’s Election Cases, 1 vob, 1857-^ 
1858 

Wollaston's Reports, Bail Court and Practice, 1 vol., 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650—1798 


Y. & C. Ch. Cas. 
Y. & C. (KA) 

Y. & J. 


y. B. 

Yolv. 


You, 


Younge and (Jolher’s Repoits, Chancery Coses, 

2 vols., 1841—1843 

Younge and GoRyer’s Reports, Exche<[uer in Equity, 

4 vols., 1834—1842 

Younge and Jervis’ Repoits, Exchequer, 3 vols., 
1826—1830 
Year Books 

Yelvertou's Reports. King's Bench, fob, 1 voL, 1602 
—1613 

Younge's Reports, Exchequer in Equity, 1 voL, 1830 • 
—1832 




TAB1.E OF STATUTES. 


4 Edw. 3, o. 7. 

25 Edw. 3, c. 5 

5 Ric. 2, stat 1, 8 

stat 2, o 4 
16 Kio. 2. 0. 2. 

10 Ric. 2, c. 5. 

4 Hen. 8, c. 8. 

6 Heu. 8, c. 16. 

25 Hen. 8, c. 21. 


31 Heu. 8, 0. 1. 

c. 10 


32 Hen 8, c. 32. 

c. 34. 

1 & 2 Ph. & BI. c. 8. 
1 Kliz c. 1. 

13 KUz. o. 20. 

27 Kliz. c. 4. 

21 Jao. 1, c. 16 

2!) 2, c. 3. 


1 WiU. & Mar. o. 21. 

a£4k!q 9 f« 

4 & 6 Will & Mar 'iri 


7 & 8 Will. 3. c. 25. 

8 & 9 Will 3, c. 31. 
12 & 13 Will. 3. o. 2. 
4 & 5 Anne, c. 3. 


c. 20. 


(Executors’ Action fov Trespass, 1330), s. ^ 
(E.xecutors of Executors, 1351) 

(Statute of Forcible Entry, 1380) 

(Summons to Parliament, 1382) 

(Statute of Forcible Entry, 1391) 

(Statute of Ib*jemunirt‘, 1392) . 

(Act concerning Richard Strode, 1512) 
(Parliament (Attendance of Members), 1614) 
(Exoneration from Roman Exactions, 1633) 

H. 2 

B 4 . ^ 

8. 11 . . . . 

8. 22 . . . ... 
(Statute of Fartitiou, 1639) 

I 

(Lonls* Precedence, 1639) 

8 . 1 . 

8. 3 . ... 

(Statute of Partition, 1540) 


FAGS 
. 455 

. 466 

193 
672 
193 

493 
782 
672 

494 
497 
496 

. 498 

. 493 

834, 836, 
838, 839 
624. 648 
. 691 
. 621 
834, 836, 


837, 839 

(Grantees of ReverBions and Lessees’ Covenants, 
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Mistaicis. 
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law. 
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Nature of 
miitake. 


for Jfm^prfset?fafton - * 

Hpecijio Perforniame - 
tjn,due /uflttenct, Prfsinaption 
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WiUt, Miftake in relation to - 


See title Mi.shEPBESBNTATION AND FhADI 
„ SPEOfFIO Perfoemance. ' 

„ Contract; Equity; Frauduuen 

ANP VOIBABLE CONVEYANCES. 

„ "WlELS. 


Part I.—Classification. 

Sect. 1.— Introdiictory, 

1. This title is concerned with mistake as a foundation of relie 
in a civil court of justice. 

At common law, mistake was admitted as a foundation of relie 
in three cases only, namely :— 

(1) In actions “ for money had and received ” to recover mone; 
paid under a mistake of fact (a); 

(2) In actions of deceit to recover damages in respect of a mistake 
induced by fraudulent misrepresentation {b); and 

(3) As a defence in actions of contract where the mistake of fac 
was of such a nature as to preclude the formation of any contract ii 
law, as, <or example, where there was a mutual mistake as to the 
subject-matter of the contract, and, therefore, no consenitiis ad iden 
by the parties (c), or where the mistake was made as to the identit,^ 
of one of the parties where such identity was an inducement to thi 
other to enter into the contract (d), or where the mistake related t( 
the nature of the contract under such circumstances as would, if th( 
contract were embodied in a deed, justify a plea of non est factum (e) 

In equity, mistake gives title to relief in a much wider range o 
cases than at common law, though it must be borne in mind thai 

mistake,” as a legal term on which a right to relief may bo founded 
has a much narrower meaning than as a popular expression. 

The relationship between the parties to a transaction may imposf 
a duty upon one party to inform the mind of the other party of al 
the material facts, and if, in such a case, the party owing such dutv 
enters into a transaction with the party to whom the duty is ow'ed 
without informing him of all material facts, the latter is entitled k 
relief on the ground of breach of duty (/). 

2. A mistake may be a mistake consisting of ignorance (g) or 

(o) See pp. 29 eteeg,, jmt. 

(/.) See title Misuephesentation and Fraud, Vol. XX., pp. "42 et eeq. 

i c) See titleH Contract, Vol. VII., p. ,334; Sauk of TiANi). 
d) See title Contract, Vol. VII., p. 364. 

e) See titd.; title pEEDS AND Otuek Instruments, Vol. X., p. 404; Carlisle 
and Cnmb^land Bai^ng Vo. v. Bra</y, [1911] 1 K. B. 489, C. A, 

(/) This class of case is dealt with to some extent in the present title; see 
pp. 3, 4, 11,18,19, 23, 24, jfoet; see also titles Contract, Vol. VII., p. 338: 
iiQWTY, Vol. XIIL, pp. 16, 23; Family Arrangements, Vol. XIV., p. 650 ; 
FRAUDOLBHT and VOPJABLB CONVEYANCES, VoL XV., pp. 103 et sea.; 
SouoiTORS; Trusts and Trustees. As to the special considerations relating 
to compromises, see tafJes Equity, Vol. Xni., p. 24; Family Arrangements, 
VolXl'&.pp. 646 <!jl:M«> 

* (//) Cocking v. Pratt I Ves, Sen. 400; JCast India Co. v. Donald (1803), 
9 Ve% 276; More v. ^Be^r (1842), 12 Sim. 4Q6; Ben v. Gardiner (1842), | Man. 
& 0. Iv; natwithstancUiig that the party alleging mi«f.a.lte msy have had. the 
knowing the ; see p. 16, 



Part I.r— CLASsSi^riCATioN. 


$ 

forgetfulness (/i) of a material fact, or aHsing out of the belief in the 
existence of the subject-matter of a transaction vrhere it has ceased IntrO*^ > 
to exist («), or of some fact which forms the basis of the transactioti duetofyt 
which is not true (j). Beyond this, however, it is impossible to give 
a complete or exact definition of mistake, as the courts have always 
refrained from attempting to do ao{k). 

Mistakes as to private rights are rather to be classed among Mistake an 
instances of error in fact than in law(f), even where there are no pi'vatenjjhtg. 
circumstances of circumvention or fraud (ni). 

Sect. 2. — Classification. 

3. This title is confined to the effect of mistake in relation to Two ayat«ma 

contracts and settlements. ciasaific** 

Mistakes in relation to contracts may be classified having 
regard either to the nature of the mistake or to the persons by 
whom and the circumstances under which the mistake is made, 
these being cross-divisiona 

4. Mistakes having regard to their nature may be divided into (Massificatiofl 
(1) those which prevent there being a binding consent to a jiarticular having regaid 
transaction (ra), and (2) those which arise in the expression in writing ® 

of the intention with regard to a particular transaction (o). 

Class (1) may be divided into (i.) mistakes as to general law (p), 
and (ii.) mistakes as to fact, including private legal rights. 

Glass (ii.) may be divided into (a) mistakes as to the nature of 
the transaction ; (b) mistakes as to the identity of the other 
party to the transaction (r); and (c) mistakes as to the subject- 
matter of the transaction, which last-mentioned mistakes may be 
either as to the identity of (s)) or as to some fact materially connected 
with (0, the subject-matter. 

5. Mistakes having regard to the per^ns by whom and the circum- classification 
stances under which they are made may be divided into (1) mistakes having regard 
when there is only one party to the transaction («), and (2) mistakes 

when there are two or more parties to the transaction (v). ma^ ” * * 

----- 1 ---- - - - 

(h) Seep. \6, jtosl. 

(i) Strickland v. Turner (1852), 7 Exch, 208. 

(/) Cdyery. Vlay (1843), 7 Beav. 188; Cochrane r, Willis (1865), 1 Ch. App. 

58; SwU V. Coulson, [1903] 2 Ch. 249, C. A.; Barryman v. Cailim (1854), 18 
Jut. 501. 

(jlc) Barrow v. haoxs & Son, [1891] 1 Q-B. 417, C. A,, jjer Lord EsUeu, M.B., 
at p. 420; and per KaT, L.J., at p. 425; Hood of Avalon {Lady) v. MacUnn&n^ 

[1909] 1 Oh. 476, 482. , ' 

S Ae to mistake of law, and as to questions of mixed law and fact, see p. 4, post, 

QlifUm V. Cockhum (1834), 3 My. & K. 76. It appMUS from Denys v. 
burgh (1840), 4 Y. & 0. (EX.) 42, that a misapprehension of rights under 
a deed not arising from the misconsh'uction of the deed is a rnistake of fact. 

S n) See pp. 11 el seq., poet, 
o) See p. 12, post, 
p) See p. 4, post. 

See p, 5, post. 

Seep> bipost. 

See pip. ^ st< seg., post. ' 

See pp. 7 et sea., post. 

to’wiiV ’ (flee|p. 12, 23, 24,j[H^ Of |[iflA b^WiU (a# 

(v) See p. 5, poef, 



MistaKi. 




Class (SI) may be divided into (i.) cases where the mi^ke is mutual, 
that is,, made e<|uaUy by both or all parties {«;), and (ii.) oases where 
the mistake is unilateral, that is, made by one party only (a;). 

. Class (ii) may be divided into (a) oases where the mistake was 
not cmnduced to or known of by the other party; (b) cases where 
the other party did not conduce to the mistake but knew of it and 
may or may not have been under a duty to disclose the true 
facts (rt); and (c) cases where the other party conduced to the 
mistake by innocent misrepresentation (6). 


Cirfinm- 
stuiceft 
exoWding the 
AppJSoation 
01 the rule. 


Part 11—Mistake of Law. 

Relief not 6 . "Relief will not be granted on the ground of mistake if the 
available. mistake is one of law as distinguished from one of fact (c). The 
distinction between mistakes of law and mistakes of fact has never 
Mistake must been clearly defined by the courts (d), but it may be taken that to 
** exclude the right to relief the mistake must be one of general law (c), 

gener w. for.example, as the legal interpretation of a contract (/). 

Circnm- 7. Thus the above rule does not apply to ignorance of a private 

stMicrt right, although the private right is the result of a matter of law (cj), 
appSSn™ depends upon rules of law applied to the construction of legal 
of tiw rule, instruments {h) ,* nor does it apply to ignorance of a right which 
depends upon questions of mixed law and fact, and a statement of 
fact which involves a conclusion of law is still a statement of fact 
and not a statement of law (i), while mistake as to the law of a 
foreign country which is clearly, in ope sense, a mistake of law, is 
held in this country to be a mistake of fact {k). 

Even where the mistake is held to be in a matter of law, however, 

(w) The remedy in Buch cahe may be either rcBcieBion (feee p. 17, post), or 
rectification tpee p. 20, post) or rofueal of epecific perlormanco (see p. 24, jmt), 
(.t) The remedy in this case may be resciewon (see p. 17, pott), but ie usually 
refusal of specific perfonnauco (soe pp. 7, 10, 2‘1, post). 

(fl) See pp. 0, 10, VI, 17, 18, 28, 88, 34, post. * 

(f>) See title MiRKEcaESEKTATiON and Fbatt), Vol. XX.,pp. 692,721,737 ft 

(c) ^fidlalld Great llVstfrw JHaihrny of Ireland (f/irpctnrs etc.)v. Johnson (18,581, 
6 H..L. Uas. 798, 810; Utocklev v. titoi-klep (1812), 1 Ves. & B. 28, 30; Cockerell 
V. ('holmefeif (1830), 1 Buss. &M. “118; Marahdlv. (7o/Zfitt(183S), I Y. & 0, (EX.) 
232. As to inBtrdqicutB drawu m wrong form under misiake of law, see 
pp. 12,14, post. As t» payment of money under mistake of law, see p. 32, 
jiost. As to contracts induced by misstatements of law, see title Mtsbeebjs- 
SBNTATIOK Axn BBAtin,! Vol. XX., ]». 668. 

[d) Danicll v. (1881), 6 A}»p. Cas. 181,191, P, 0.; see Clifton y, 

n (1884), 3 My. t- 76,99. 

(f) Coofer V. Phibhs (ISk'k h. R. 2II. Ij.l49, per Ijord WestbuBY, at p. 170. 
(/) Midland Great TTaiitem Railu-oy of Irkand [DxieiCtors etc.) v. Johium, 
ettpra, }er Lord GhelmsBORD, Ij.!’.. at p. 811; iWell v. b’w/tA (1872), L. B. 
H ^6; Stewart v. Ktmedff (1890), 13 App. Gas. 108; Hart v. //art(1881>, 
•II Oh. D. 670 ; IVUding V. Sandersmn [] 89^ 2 Gh. 334, 0. A. 

Cooper V. /'/fii&a, per Lord Wbstbuby, at p. 170; B^ehaw^ 


.. 702. 

*r$tBainie 


2 If. p, Cb,. Cm. 
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Mi6 cc>«ri may grant relief (1), if there are cireumstancea vjiieh past it. 
make it iaeqnitable upon the facts of the particular ease that the Mista^tj^ of 
act should stand. But relief will not be Ranted where a party, Law. 
having been made awa're of the question of law on which his title 
depends, under circumstances which might have given him equitable 
right to relief, determines to waive it (m). 


Part III.—Mistake of Fact. 

Sect. 1.— Mistake as to the Nature of the Transaction, 

8. In the case of onerous contracts reduced to writing, the ifutakeasto 
erroneous belief of one of the contracting parties in regard to the 

nature of the obligations which he has undertaken is not sufficient ^ligaUom. 
to give him the right to rescind, unless such belief has boon induced 
by representation, fraudulent or otherwise, of the other party to 
the contract (n). 

Sect. 2.—Mistake as to the Identity of the Other Party. 

9. Where a mistake is made as to the identity of one of the MisUke an to 

parties to a transaction, in cases where the identity of the person with ^ 

whom the agreement was intended to be made was an inducement 

to the other to enter into the agreement, there is no real agreement 
formed; but, where the identity of the person is immaterial, the 
mistake as to identity does not, in the absence of fraud, affect the 
transaction (o). 

____ _ ____ a _______ 

(Z) Clifton T. Codfhurn (1834), 3 My. & K Y6, }>er Lord Bkoxjoham, L.O., at 

E , 99; iVatton v. Marsion (1853), 4 De O. M« & O. 230, 0. A., per Knioht 
RUCE, L.J., at p. 236; see AUmrd v. Weaker, [1896] 2 Oh. 369, per Stirunq, 

J., at p. 381. fleo also h'tlvtngion v. Parker (1872), 21 W. E. \2\,per Bacon, 

V.-G., to the effect that relief may be given without reference to the manner 
in which the above maxim was construed in Cooper v. Philtba (1867), L. B. 2 
H. L. 149; and see title Equity, Vol. XIII., pp. 22, 170. 

(m) See5fo«e v. Codfrey (1854), 6 PeG. M. & G. 76, C. A., per Turner, L.J., 
at p. 90; Rogers v. Ingham (1876), 3 Ch. P. 361, 0. A. 

(n) See Steioart v. Kenney (1890), 16 App. Cas. 108, 121, 122; and see title 
Contract, Vol. VII., p. 355; and generally title Peeds and Other Instru¬ 
ments, Vol. X., pp. 404 et seq. (plea of non est factum). As to mistake in the 
nature of the contract or engagement induct by the other party, see title 
Misrepresentation and Fraud, Vol. XX., pp. 657 et seq. 

(o) See title f Contract, Vol. VII., pp. 354, 355 ; and in addition to the cases 
cited ihid., p. 865, notes (r), («), see Boulton v. Jones (1867), 2 H. & N. 564 (where 
a man executed an order intended for his predecessor in business without 
intimating that he had succeeded to the business, and it was held lhat he 
could' not maintain an action for the price of the goods); Archer v. Stone 
(1898), 78 L. T. 34 (where the purchaser’s agent mime a false replantation 
as to the true name of his nrincipal, knowing that the other wurty would 
not enter into the contract if ne disclosed the true name, and spetwo perform- 
anoe was tefneed); Nash v. Ptsc (1898), 78IL. T. 445, 448, 449 (where epeoific 
pmrfonnanoe. was granted on the ^und that tibe identity of the niitcbaser was 
inj^utnaterial)’'; Bailiie's Vase, [189^ 1 Ch. UO (where the plaintiff, odliaTiiig that 
a new socii^ was an old-establuuied society <ff which He wished to become t 
n^h^, which belief was foetered by am officat of the new seeiAtyM^plied 
fik memhei:shiy in the new society, and it wee held that there' was no conijieet 
at Rnd that the plaintiff wee entitled to have hii) name retired ^m the 
'lial of Contributories in the winding-ut> of (he nhw socie^), - witii regiuii to 
^ »8ee piH in title Otm^Adir Yob Vtlt# p. noto » 



6 


Mistake. 


SiEOT.s: 

Ififltftke as 
to the 
Identity of 
the Other 
Party. 


Admiaaibility 
of evidence. 


Falia 

demonsfratio 
non noeet. 


The misdescription of the purchaser does not render a conyeyanoe 
inoperative or prevent the legal estate from passing where it can be 
ascertained who was meant by the person misdescribed (p)., 

Sect. 3.— MistaJee as to the IdaitHy of the Subject-matter of the 

Transaction. 

Shb-Skct. i. '-lVhen the Contract is Arnlnijvoas, 

10 . Where the words used in a contract, though clear in them¬ 
selves, are c(|ually applicable to two different things or subject- 
matters, evidence is admissible to show which of them was the 
thing or subject-matter intended ( 5 ), but unless the evidence is 
sufficiently clear to establish satisfactorily that both parties had the 
same thing or subject-mattei in view (r), there is no contract («). 

11. Where the subject-matter of a contract is identified with 
sufficient legal certainty, but there is some inaccuracy in the de¬ 
scription or some addition to the description which is inaccurate, 
the inaccuracy may be rejected according to the maxim Falsa 
ihmonstratio non nocet (t). Thus, where a plaintiff at the request of 
the defendant accepts a bill of exchange, and the defendant agrees 

Hardman v. Jivolh (1863), 1 II. & 0. 803 ; lie Heed, Ex ^rtr Barnett (1876), 3 
Oh. D. 123: and Cundy v. Lnidtay (1878), 3 App. Cas. 459, that there was no 
contract. In Smith v. Wheattroft (1878), 9 Oh. 1). 223, the defence that personal 
consideration entered into the contract failed ; see ibid., at p. 230. 

\p) Wray v. Wray, [1906] 2 Ch. 349, following Maugham v. Sharpe (1864), 17 
C. 11. (n. b.) 443 ; compare the cases imdor the Statute of Frauds (29 Car. 2, 
c. 3), s. 4, referred to m Cathnq v. King (1877), 5 Oh. D. 660, 0. A.; and see 
title OoNTKACT, Vol. VIL, pp. 361, 372. , 

(g) Smith V. Jeffryee (1846), 15 M. & W. 561, jkt Alderson, P., at p. 562; 
Jhtchin V. Groom (1848), 6 0. li. 616, per WlLDK, C.J., at p. .520; and see, 
generally, as to the admissibility of parol evidence to explain a written contract, 
p. 26, post, and title Oontract, Vol. VII., p. 523. An ambiguity of this 
kind is culled a latent ambiguity {Smith v. Jeffryee, supra). 

(r) And as to the necessity of consensus ad idem to the formation of a 
contract, sco, generally, title OoNTRACT, Vol. VIL, p. 354. 

(«) Hodges v. Horsfall (1829), 1 Kuss. & M. 116 (where specific performaTice 
ftf an agreement, referring to a plan as an existing document, forming a term of 
the contract, was refused, on the gnnind that the evidence adduced for the 
purpose of identifying the plan did not show that the parties hud agreed upon 
any {lorticular plan); Baffles v. Wuhelhaus (1864), 2 H. & C. 906 (where in an 
action for broach of contract in not accepting Surat cotton, which me defendant 
bought of the plaintiff to_ arrive “ ox Peerless from Pombay,” the defence that 
the defendant meant a ship called the Peerless which sail^ from Bombay m 
October, and that the plaintiff was not ready to deliver any cotton wnich 
arrived bv that ship, but only cotton which arrived by another ship called the 
Peerless which sailed from Bombay in December, was held to be a good defence); 
Smidt V. I'iden (1874), L. B. 9 Q. B. 446 (where a bill of lading, being 
ambiguous and equally capable of being applied to one charterparty as to 
another charterparty, and. each party being ignorant of what was in the mind of 
the othor, was held not to be a contract or evidence of a Ciouti'act between 
the parties); and see Falck v. Will fame, [1900] A. 0. 176, P. 0. (ambiguous 
telegram); Svmsland vi Dearsley (1861), 29 Beav. 430. 

(f) See i^wm v. fru^t Ltd., [1899] 2 Oh. 309, 311, 312, C. A,; and titles 
%)NTRA02^ Vol. VII., p. 618 ; Deeds anp Other Irstrtjmenxb, Vol. X. 
pp. 466 et seq .; IhsurakcE, Vol. XVIL, p. 363. Many cases of false demonstra¬ 
tion ht# mfetence to the onnstruction of wills, as to which see title WxLts. 
Thifl^doctrine is not confined to cases where the first part of the description is 
trUiCi imdHhe lattex^ but it is unmaterial in what part of the descriptaoQ. 

% (Ckmn y. supra, • 
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»* 


to m^emaify him as to half of the amount, it is immateriat that 
by mistake the bill of exchange is misdescribed as being of the Mistake as 
same date as the indemnity, whereas in fact it is dated the next to tte 
day, if the surrounding circumstances are sufficient to identify the Identity of 
subject-matter of the contract (a). the gibjert 

4 mi UQiStvvGlf of 

12. The above maxim only applies, however, to cases where the Trans- 
the false demonstration is added to that which was sufficiently action, 
certain before (i), and therefore, if the words in question form an 
essential part of the description of the subject-matter, they cannot ^hich ^ 
be rejected as faha demoniftmtio (c). So, too, it seems, the doctrine <io<.-tniie does 
is not applicable when the court can see from evidence outside the «PP*y« 
instrument what it was that the parties really did mean b}' the 
particular document in question (d). 


Sub-Skot. 2 .—Mlim the Contract is ilvar, 

13. When the contract is clear the mistake of one party only Mistake of one 
will not, as a general rule, prevent the formation of a contract and party when 
consequent liability in damages being incurred for non-perfonn- 

ance, for if a man will not take reasonable care to ascertain what 
he is contracting about, he must take the consequences (^. Even 
if the mistake is such as a reasonably diligent man might rail into, 
a party cannot successfully resist an action for damages, nor, as a 
rule, specific performance, by a simple statement that he has made 
a mistake where there has been no misrepresentation and where 
there is no ambiguity in the terms of the contract (/'). 

Sect. 4.— Mistake of Fact Materialljf Competed with the 

Subject-matter of the I'ransaciioii. ',t 

Sub-Sect. 1. —As to its Existence. 

• 

14. Where an agreement has been entered into in contempla- 

tion of a supposed actual state of things and it turns out that the mistake as 
parties were mutually mistaken and that such supposed stale of avoiding 
things did not exist, the agreement is void (g). contract. 


(a) Way v. Hearn (1862), 13 C. B. (n. a.) 292. 

(/>) See title Contract, Vol. VII., p. 618. 

(c) Magee v. Luvell (1874), L. B. 9 C. P. 107 (where, in an agreement for 
transfer oy the plaintiff of a public-house, the subject-matter of the contract 
was described as “ the house and premises he now occupies, known by the aigu 
of the White Hart," but a coach-house which belonged to the White Hart was 
not, in fact, in the plaintiff’s occuiiation, being in the occupation of a tenant, and 
it was held that the words “ he now occupies ” formed an essential port of the 
description of the subject-matter, and could not he rejected as faha tienuMistralio). 
{d) Cowenv. TrueJitt,Lfd., [1899] 2 Oh. 309,0. A., perLiNBLEY, M.E., at p.311. 
(e) Tamplinv. James (1880), 15 Oh. D. 216, C. A., per James, L.J., at p. 221. 
f/) Tamplin v. James, supra, per Baqoallay, L.J., at p. 217 ; see May 
V. pm, [1900] 1 Oh. 616, 623; Van Praagh v. EvenJge, [1902] 2 Ch. 2CC; 
[1903] 1 Oh. 434, 436, 0. A.; and see Ma,ltns v. Freeman (1837), 2 £een, 25 
(where specific performance was refused). As to cases where there has baeu 
misrepresentation, see title Misbefkesentation and Piiauu, Vol. pp. 657 
etseq. As to specific performance, see title Specific Pekfokmanoe. 

(o) Btapylton v. Scott (1807), 13 Vea. 42i, 427 j Eoibinson v. DvJtensm (1828), 
3 Buss. 399, 413, 414; see Pritchard y. Merchants hife-AssUrams Society 
(1858), 3 C. B. (n. 8.) 622; Cochrane y, WiUis (1865), 1 Oh. App. 58r, and see 
title Sale of Goods. As to cases in which the purchaser thinks that he ft 
purchasing something different from what was intended to be sol^^by the 
vendor, see p. lO, posA. , 



MlSTAfeS, 


. Sairt, 4. Thus, in the case of a contract for the sale of a cargo snt^posed to 
'pSIstalce of exist and to he capable of transfer, but which has in fact been eold 
Fftot etc. and delivered to others before the contract is made, the vendor can* 
Bxampiea of recover the price of the cargo (h). So also when an annuity is 
rule. sold after and in ignorance of the fact that it has ceased to exist, 

the purchase-mouey may be recovered back as having been paid 
without consideration (i); and where a fund is held in trust for two 
persons equally, if living, with l»enetitof survivorship b(*tveen them, 
and one of them sells his reversionary interest, the other being 
dead at the time, and that fact is nut known to the vendor or the 
purchaser, the sale cannot sttind (k). Similarly, if a premium is 
paid and accepted for the renewal of a policy after the death of 
the insured, though both parties are ignorant of the fact of his 
d('ath, the payment does not in such circumstances revive the 
policy (/); and where a contract for the sale of a policy on the life 
of a man who is dead is entered into hv both parties, in the belief 
that the assured is alive, and is completed by assignment, the 
transaction will be set aside (»<)• 

Examples of 15* AVhen, however, the contract is for the sale of the subject 
non-appiic.i- thereof hbsolutoly and not w'itli reference to any collateral cir- 
tionofrule. cuuistaiices the agreement is binding, notwithstanding that the 
subject-matter is not in the condition supposed (ti ); and where a 
bargain is entered into, which depends upon a contingent event, of 
which chance both the parties are aware (o), or is for the sale of 
an uncertain speculative property (p), neither party will bo dis¬ 
charged from his contract merely because the event turns out 
against him or the reality is different from what was expected. 


(A) Hadte v. Couturier (ISfi.'J), 9 Exch. 102, Kx Ch.; afljin:od (18,>(i), 5 H. L. 
Cas. 673: auil see title Sale ok Goods, 

(t) l;itnekland v, Tari)er{lii62), 7 Exch. 208; see fliteheock v. (fvfdtmis (1817), 
4 Price, 135 (where the pui chaser bought an interest of the vendors in a 
remainder in fee expectant on an estate tail and at the time of the contract the 
tonant in tail had actually suffered a recovery of which both were ignorant 
until after the conveyance, and an absolute bond was given for the payment 
of the purchase-money, the coiu-t rescinded the contract on the ground of 
mistake, and not only onleied the bond to be delivered up and cancelled, but 
that all interest paid on it should be refunded); compare Clare v. Lamb (1875), 
L. E. 10 0. P. 334, where Uilchwk v. Ciddings, supra, is discussed ami 
distinguished); see also Emmermn'a Case (1866), 1 Ch. App. 433 (sale of 
shares after petition had been presented unknown to the parties); Rudge 
V. Bowman (18C8), L. B. 3 U. B. 689 (similar case where purchaser only was 
ignorant). 

k) Colger v. Clay (1843), 7 Beav. 188. 

/) l*ritchard v. Merehard’s Life-Asmranee Sfirtefy (1858), 3 C. B, (n. S.) 622 ; 
see title Insurance, Vol. XVTl., pp. 527, 654, 565. 

m) Hroit V. Ciuthon, [1903] 2 Ch. 219, C. A. 

a) Barr v. Gibt&n (^1838), 3 M. & W. 390, 400 (sale of a ship which was at 
the time a wi-eck); see Barker v. Jauson (1868), L. E. 3 C. P. 303. 

M Mottimer v. Cnp/wr (1782), 1 Bro. C, C. 156 (sale of an annuity for life 
ana the party died bMore any parent of the annuity); see Uitchfock v. 
GMdinge, sujtra, at p. 140. 

^ (p) Ri^way V, Sneyd (1854), Kay, 627 (lease of mining property which proved 
not to he worth the expenee of workmj?); Baxendale v. Seule (1866), 19 Beav. 601, 
809, Ol^sale of a manor, the boumlsries of which were not detinitely ascertained 
aud^ehned, but in this case the evidence showed that neither party intended 

♦ 4 
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Sub*Sbct. 2.— As to its Qualities. 

16. A mistake, common to both parties, as to the material of 
which the subject-matter of an agreement is composed may make 
the agreement void, when the difference between the actual thing 
and the thing contracted for amounts to a difference in kind (q); 
so where by the mistake of a common agent of both parties a 
vendor and purchaser agree to sell and buy different qualities of 
the same material, there is no binding contract (r). But a sale 
of goods on the footing of their being of a certain quality will 
not be set aside at the instance of the party who caused the 
mistake (s). 

17. A mistake on the part of one party only, not caused or 
actively assisted by the act of the other party as to the quality of 
the subject-matter of an agreement, does not, as a rule, invalidate 
the agreement (t), even if the other party knows of the mistake and 
that, but for the mistake, the contract would not have been entered 
into (a). If, however, the other party contributed to the mistake (h), 
or if he knew that the party making the mistake believed that the 
agreement was entered into on the footing that the subjqct-mattor 
had the particular quality (c), the agreement is not binding. 


Stjb-Sect. 3.— As ti) ifs Quantity or Extent. 

18. A material error as to the quantity or extent of the thing 
contracted for may make an agreement void if the mistake is 
common to both parties (d). But after a conveyance on sale the 
vendor cannot obtain relief on the ground that the property sold 
turns out to be more valuable than both parties supposed (rV Nor, 

to sell nor buy a mere doubtful matter the extent and value of \phich was 
understood to be unknown to both parties, and spociiio performance was refused!. 

{q) Cox V. Prentice (1815), 3 M. & S. 344 (contract for the sale of a bar of 
silver on the assumption that it contained more silver than it actually did); 
see Meyaw v. MoUo;i (1878), 2 li. E. Tr. 530, 0. A. (sale by sample taken from 
wrong bulk). As to sale by sample, see, fmther, title Hale ov (loons. 

(r) Thornton v, Kempster (1814), h Taunt. 78H (where a bioker described 
goods in one note as “ &ga Ehine Hemp,” and in the other as “ Petersburgh 
clean Hemp ”). 

(«) Scott V. LittMale (1868), 8 E B. 815 (sale by sample not in fact a 
sample); see Johnson v. Islington Union (1909), 73 J. P. 172. 

{t) Smith v, Hughes (18T1), L. E. 6 (^1. B. 597 (new oats bought in belief 
that they were old oats); Morley v. Clacering (1860), 29 Beuv. 84 (restrictive 
covenants in a lease). 

(a) Smith v. Hughes, sufrra, per BlACKBTJRN, J., at p. 607; see, however. 
Pollock, Principles of t'onl,rH<‘t, Kth od., p. 512. 

(5) liaskcomh v, Beckwith (1869), L. K. 8 Eq, 100 (whoro the purchaser thought 
that restrictive covenants applied to all the vendor’s oslatc) ; Cahal/ero v. HeuUj 
1874), 9 Ch. App. 447; see Re Hare and O'Mores Contract, ^1001] 1 Ch. 93. 

(c) Smith V. Hughes, supra, at pp. 603, 608, 610. 

\d) Stapylton v. Scott (1807), 13 Vos. 425, 427 ; see Baaendnle v. Seale (1856), 
19 Beav. 601; Leslie v. J'ompson (1851), 9^are, 268. 

(e) OkiU V. Whittaker (1847), 2 Ph. 388; see ilowkins v. Jackson (I860), 2 
Mac. & G. 372. But in the case of rejoasos and documents of that kind it has 
always been a role of the court to construe them with regard to tibfl intentiqn 
of the piuties, and to refer in such cases to the state of the property whi^ 
was known at the time {Turner v. Turner, Hedi v. Turner (1880), 14 CL* D. 829, 
per Malins, Y.-O., at p. 836, distinguishing Howktns v. Jackson, supra; and sea 


Sect. 4, 

SUstake of 
^aetvtc. 

Difierenofl in 
quality which 
gives rise to 
iclipf. 

Mutual 

mistake. 


Unilateral 

mistake. 


Mistake, if 
common, may 
give rise to 
rehef. 



Mistake. 


Shot. 4. 

of 

Fact etc. 


No relief <m 
mere ground 
of mistake .as 
to price. 


General rule 
as to binding 
effect. 


in the absence of express contract, can compensation be claimed 
after conveyance in respect of a defect in title as to which there was 
a mutual mistake, and which defect might have been discovered by 
the plaintiff if he had exercised due diligence (/ ). Where, however, 
by the mistake of the joint agent of the parties* too much land is 
comprised in a conveyance, compensation may be given (g). Where 
one party horn fide thinks that he has purchased what the other 
party thinks he has not sold, the court may set the agreement 
aside (h), or refuse a specific performance (i), or, where rectification 
is sought, put the defendant to election between rescission or 
rectification in accordance with the plaintiff's view (h). 

Sub-Sect. 4.— At to its Price or Cmmdfration. 

19. Ill the absence of evidence that one party to a contract is 
attempting to take advantage of a manifest mistake, the other 
party cannot avoid the contract on the mere ground of mistake as 
to the price stated therein (f); though in some cases specific per¬ 
formance ma,y be refused, for example, where a defendant inserts a 
wrong figure in a letter written by him and containing an offer to 
sell, and en becoming aware of his error immediately gives notice 
of it (m). 

Sub-Sect. b.~ -('omprmmtm and Family Arramjements, 

20 . If a compromise or family arrangement, with a view to 
avoiding litigation or terminating disputes, has been fairly entered 
into without concealment or imposition upon either side, and with 
no suppression of what is true nor suggestion of what is false, 
then, although the parties may have greatly misunderstood the 

p. 18, posi. See also lAndo v. Z.ih(/o (18^9), 1 Peav, 496; London and South 
Western Mail. Po. {Ihredors etc.) v. Blackmore (1870), L E. 4 II. L. 610, per 
Lord Westburt, at p. 623) 

(/) Besky v Lesley (1878), 9 Ch. P. 103 (where a lessee, lielieving a lease 
had a longer time to run than it m fact had, granted an underlease for a period 
longer than the remainder of the terra). As to the effect of a contract for c«>m- 
j)ensatiou, see Palmer v. Johnson (1884), 13 Q. B. D. 361, G. A.; and title Sale 
OF Land. 

(y) Dnrre v. Gorges (1S25), 2 Sim. & St. 454; compare Teacher v. Colder, 
[1899] A- C. 461 (where an account was taken on a wrong basis by mistake of 
the accountant and a new account was ordered). 

(A) Calrerley v. Bifftams, Williams v. Calverley (1790), 1 Ves. 210; Price 
V. Leii (1863), 4 Gift. 23a ; Cloioes v. ILggtnscm (1813), 1 Ves. & B. 624, 630,636. 

(») See Pxuglns v. Baynes, [1908] A. 0. 477, 485, ]’. 0. (where Oalverlqf v . 
Williams, Wtlliamt v. Palverlei/, suput, and Clowes v. Jliyginson, sn))rn, ure 
referred to); soo also Humphries v. //(/?•«« (1844), 3 Hare, 276, 277; Henkel v. 
Pape (1870), L. E. 6 Exch. 7 (an action on a contract transmitted iiiaccuratoly 
by telegraph). 

'{k) llarrnrd v. Frnnkel (1862), 30 Boav. 44.1; Harris v. Pepiierell (1867), 
li. R. 5 Eq, 1; TUooincr v. tipittle (1872), L. E. 13 Eq. 427 ; see Paget v. Marshall 
(1'884). 38 Ch. 1) 266, and, note {k), p. 20, post. As to the vendor ooiiirihutiug to 
the mistako, we title Misuepeesentation and Fraud, Vol. XX., pp. 667 e< «w. 

(J!) IsUnytm Urnan v. Brentnall andVleland (1907), 71 J. P. 407. 

(m) Welster v. Cecil (1861), 30 Beav. 62; see Wood y, Scarth (1856), 2 K & J. 
8i; and sA title SpRcmo Pehfomman&b. In the oase of a sale by public 
auction, however, a mistake as to price is not a ground for relief, since biddings 
can onlyAe opened on the ground of fraud {Griffiths v. Jones (1873), L. E. 16 
So, 279). 
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Part III.—MiSfTAKK op PacT. 

• 

fiitnatiQU and mistaken their rights, the court will not disturb tbd 
arrangement («). 

To render a compromise or family arrangement binding, how¬ 
ever, there must be honest disclosure by each party to the other of 
all such material facts known to him, relative to the rights and 
title of either, as are calculated to influence the judgment in the 
adoption of the compromise, and any advantage taken by either of 
the parties of the known ignorance of the other of such facts will 
render the agreement void in equity and liable to be set aside (o). 

Equity will also relieve a party who in ignorance of a plain 
and settled principle of law is induced to give up a portion of 
his indisputable property to another under the name of a com¬ 
promise ip). So, too, relief will be granted where parties, being 
ignorant of facts on which their rights depend or erroneously 
assuming that they know their rights, deal with the property 
accordingly and not upon the principle of compromising doubts (q); 
and a compromise based upon a mutual mistake of account inducing 
the compromise will also be set aside (r). 

Part IV.—Mistake in the Expression of 
Consent to a Transaction. 

Sect 1.— Remedy hy Rectification or Rescission. 

21. Where there exists a real common intention betw'een the 
parties to a transaction, but mistake occurs in the expression of 
that intention, the court may correct the mistake in order to give 

(?i) See IMsuwthy Uthav (Jouncil v. Holaivorthy Rural Counril, [1907] 2 ('h. 
62. As to comproiniBe entered into by counsel, see title BARRiaxERa, \\A. II., 
pp. 898 et mi- As to family arrangements generally, see title Jh'AMii.v 
Arrangements, Vol. XIV., pp 640 et aeq. 

(o) See titles Equity, VoI. XIIL, p. 24; Family Arrangements, 
Tol. XIV., p. 560; Orovea v. I^erhna (1834), 6 Sim. 576; Ptckeniiqy. Pirkernijf 
(1839), 2 lieav. 31, 66; Jieipiell v. Rprye, 8prye v. Jiej/utU (1849), 8 Uaio, 222, 
267; see also fitoU v. ficoit (1847), 11 I. Eq. E. 74, 96. Hut mere silence a.s 
lugards a material fact which one party is not bound to disclo.so to the other is 
not a ground for rescission nor a defence to Ri)Ocific performance {Turner v. 
(irren, [1896] 2 Ch. 205). A cumpromise sanctioned by the court on behalf of 
an infant cannot be set aside by him on any gruuud whit‘h would be insufBcieut 
to sot aside a compromise between persons ««* jaria. Whether it can always 
be set aside on grounds which as between parties au% jnrxa would be suflident, 
qtuxre. In no case can a compromise be set aside uules.s there has been, on 
the part of the person claiming to uphold it, conduct which in the view ‘of 
a court of equity amounts to fraud {Urwhe v. Moatyti {lA/ni) (1864), 2 l)e fl. J. 
& Sm. 373, 416, C. A.). As to consent orders, see title Juugments and Orders, 
Vol. XVIII., p. 217. 

(p) Naylor v. Ifmc/i (1824), 1 Sim. & St. 565, 864; cited with approval in 
Lawton v. Campwn (1853), 18 Eeav. 87,93 ; see title Equity, Vol. Xlll., p. 24. 

{q) Stockley v. dtocMey (1812), 1 Ves. & B. 23, 31; Ilaroey v. C’oofrc (1827), 
4 Buss. 34, 57, 68 ; Jkynell v. 8prye, 8pme v. Hf^nell, sujtra, at p. 255; Lawton 
V. Oampion, aupra, at pp. 97, 98. Ine plaintiif’s right to relief is not 
forfeited by l^be mere fact that throughout he had the medns, equally with the 
defendant, of knowing what his rights were and obtaining competent advice 
thereon (Reynell v. 8prye, Sprye v. ReyrieU, aupira), or by the fact that ftie 
defendant was in ignorance and under mistake wo (W/vZ,). ^ « 

(r) Pritt V. Clay (1843)', 6 Beav. 603; see Staiuton v, Co.” (^861)| 

3f0 t. J. (on.) 713, C. A. , 
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bffeefc fco the teal iiltetitloti («). To justify the cotiri; in so 4omg, it 
must appear that there has been a mistake common to Itoth the 
contracting parties, and that the agreement purports to have been 
expressed in a deed or instrument in a manner contrary to the 
intention of both (f). The relief given may be either by way of 
rectification or rescission as the case may require, for in such cases 
the difference is only one of degree (a). A deed poll may also be 
rectified on proof that it is not in accordance with the intention of 
the person who executed it (i). 

Equity will also interfere where by mutual mistake a docu¬ 
ment has been signed which operates in law contrary to the express 
intention and agreement of both parties (c). There is no distinction 
in principle between a mistake as to the legal effect of the words used 
and a mistake in the words themselves, and, therefore, if a solicitor 
in drawing a deed, through error, either inserts or omits terms 
contrary to the intention of the parties, or uses words capable of a 
meaning different from that which the parties intended, relief will 
be granted (d). So it appears that equity would also relieve if a 
solicitor innocently misled parties as to the legal effect of a docu¬ 
ment and they were induced to sign it under a misapprehension of 
its meaning (r). 

22. The principle upon which the court acts in correcting deeds 
or instruments is that the parties are to bo placed in the same 

(a) Earter (Marquis) v, Exeter (Manhumeas) (ISIJS), 3 My. & Or. 321; Walsh 
V. Treuannioii (1848), IG Sini. 178; Asliurst v. Mill, MiU\. Ashurst (1848), 
7 Hare, 602; Harrm’ v. Harrow (1864), 18 Beav. 629, 632; Murray v. rarktr 
(1S54), 19 Jieav. 305, 308; Hrutff v. Parker (Lord) (18G8), L. B. 5 Eq. 131, 139 ; 
Mackenzie v. Coulson (1869), L. 11. 8 Eq. 3G8, 375; Smith v. Jliffe (l^^®)i I-i- 
20 Eq. GOG: Uoyan v. DuffielJ (1875), L. E. 20 Bq. 789; affirmed (1876), 2 Oh. I). 
44, 0. A.; Re Kird's Trusts (1876), 3 Oh. D. 214; Cook v. Fearn (1878), 48 L. J, 
(CH.) 63; Wrimnu v. H «/ffiaw(1880), 16 Oh. D. 570, 579; Oujit. J/'OarfAy (1884), 
13 L. H. Tr. 304, 309; Tucker v. Jieunett (1887), 38 Oh, 1). 1, 0. A,, per CoTTON, 
]j.J., at p. 14; Johnson v. Rruyge, [1901] 1 Oh, 28; and see Sutherland (Duke) 
V. Jleathcvte, [1892] 1 Oh, 475, 486, C!. A.; see also title Equity, Vol. Xlll., 
pp. 24, 25. As to the avoidance of iustrumeuts, see title Deeds and Otuek 
Jn.stuumknts, Vol. X. (plea of nun est factum), pp. 404 et seq. The court 
'Will not rectify articles of association of a company on the ground of mistake 
(Evans v. Oha/man (1902), 86 L, T. 381); see title Companies, VoL V., p. 208; 
as to roctificatiun of the register, see tbid,, p. 153. 

(i) Murray v. Parker (1854), 19 Beav. 306 , 308, 309; and see, generally, 
notes (y)- •(»), p. 13, fiost. As to voluntary deeds, see pp 18, 19, post. 

(o) ff^ood of Aviiion (Lady) v. Mackinnon, [1909] 1 Oh. 476, 481 ; see Wilding 
V. Sanderson, [1897] 2 Oh. 534, 652, 0. A. 

(5) Wright V. Uoff (1856), 22 Beav. 207, 214; Killick v. Gray (1882), 46 
Ij. T. 583; Hood cf Avalon (Lady) v. Mackinnon, supra (where, however, 
the appointment was'n^cinded and set aside); and see Wilkinson v. Nelson 
(1861), 9 W. 11.393 (but in this caso all the parties interested in the trust funds 
admitted tlmt the omissiop of a hotchpot clause from the appointment was 
due to a mistake). As to imistakes in wills, see title Wills. 

(f) Story, 13th ed., ss. l4j, 162,155; WaJte v. Uarrop (1862), 1 H. & C. 202, 
E.t. Ch., pw OuoMPxoN, J., at p. 207. 

(V) See Wake V. Ilurrop, SMpra, at f. 204; see also Rob v. Butterwick (1816), 
2 ftioe, 190; Walker y, Ar7n«ron^ (1856), 8 De G. M. & G. 631,0. A.; Daniel v. 
Af&Wr^ht (j8G4), 2 llem. & Jtf. 95. Sometimes the court has dealt with a de^’s 
optration oontruy to intention,"by making a declaration—as, for example, predud- 
“9 '«erger ((Hfford ( Lirrd) y. SUxhardinge (Lord), [18W] 2 Ch. 32). 

-ffarrop, supra, per WiLLES, J., at p 204, As to the Imbility of 
^OitfVTB in respect of nemigeut or mistaketi aavice to their ^dientsl see title 

goaoixo*!; r < ^ 
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position as that in which they would have stood if the erroit to bo 
corrected had not been committed (/). Thus in a proper case the 
court will rectify a deed of settlement (p), an appointment (h), A 
lease (i), a bond (k), a bill of exchange (1), a schedule of quantities 
annexed to a contract to execute works for a gi’oss sum, purporting 
to show how the gross sum is made up(?rt), apolicy of insurance (x), 
and a declaration of shipment under a policy of marine insurance, 
even after a loss has become known (o). 

8o, also, where a conveyance is executed purporting to convoy 
a moiety only of real estate, the intention of the parties having 
been to pass the whole, the deed will be rectified so as to pass 
the whole {p), and where by common mistake the parcels in a 
conveyance include more land than was comprised in the written 
contract, in pursuance of which the conveyance was executed, the 
court will rectify the conveyance at the suit of the vendor (q). 
So, too, if a holder of shares has the same or a larger number 
of shares than those which he professes to transfer, and by mistake 


f/*) TfW/ir/’ V. (ISoO), 8 De M. & (1 C. A., per TukNKii, 
]j J., at. ]). .51-t; nee Ptirroir v. Harrow (liS.Vl), 18 liBiiv. <>20, ■W2. 

((/) Walsh V. Trevamntai (IHIK), 1(1 Sini. 178; Asharst v. l\h/l, MSI v, Ashurst 
(1818), 7 Hare, 502; Torre v. J'oire (185:j), 1 Sm. & (5. 618; Aoiith y. /h(le 
(1873), L. K. 20 l'j(| 00(5; ('mfao v. IhiffieUl (187<'i), 1j. K. 20 Kq. 780, iifhnned 
(1876,2(;h. ]).4l,0. A. ; /,V AW’*- (1S70),;5 ('h. D. 211 ; v. I'earsm 

(1879), 1;} I'll. 1). 51.>; Weluiau v. Welmau (1880), 15 ("th. I>. 570; Fitz/ferald y. 
h'thgerakl, [1902] 1 I. ll. 477 ; and see Re Truuiham's Trusts, Tringham v. (lreen~ 
hill', [19041 2 Oh. 487,495. In Re Ik la Touehds Aettlemeut (1870), L. R. 10 Eq. 599, 
the court did not order the settlement to bo rectified, but, prefacing the order 
with a declaration that it appenreii that the words in queston were inserted by 
mietake, tnade an order for the distribution of the funds as if the wortls had not 
been inserted. As to settlements, generally, see title SKTTLEMiiNTa. 

(A) Wilkimon y. Nelson (1801),* 9 \V. R. 393 (by inserting a hotchpot clause). 

(t) Moriimer v. Bhortall (1842), 2 Dr. & War. 363 ; Morrag v. J’arher (18.)4), 
19 Beav. 305 ; Roqet v. Marshall (1884), 28 Ch'. J). 255 ; Coweii v. Truefiit, Hid., 
[1899] 2 Ch. .'509,'(5. A. 

(A) Himpson v. Vaughan (1740), 2 Atk. 31; see Bishop v. Chureh (1750), 2 Ves. 
Sen. 100; Tlmnas v. Frazer (1797), 3 Yes. 399; Burn y. Burn (1798), 3 Ves. 573; 
UodgMnsm v. Wyatt (1846), 9 Beav. 566. 

(/) Ikuif V. Parker [Lord] (1868), 1j. R. 6 Eq. 131. 

(m) NeUl V. Midland Rail. Co. (1809), 20 I,. T 804. 

(n) See Moftcur, v. Hondon ^laiMraarc (1739), 1 Atk. 645; Collett v. Morrison 
(185i), 9 Hare, 162; IJenkle y. Royal Fo'change Assurance Vo. (1749), 1 Ves. Son. 
317 ; and see title Insuranoe, Vol. XVll., p. 403. 

(o) Stephens v. Australasian Insurance Co. (1872), L. R. 8 0. 1*. 18; and see 
title Insoranck, YoI. XVII., p. 302 

( p) nViiff V. Whde (187*2), Ti. R. 15 Eq. 247 ; and see i.euiy y. Hillcis (1858), 
2 Do Q-. & J. 110. Where, however, in noasebetween vendor and purehaser, the 
conveyance is in conformity with the written agreement, evidence w not, it seems, 
admissible to show that the agreement and tho conveyance do not carry out the 
intention of the parties (Y'AoMi/isoa v. Hicliman, [1907] 1 Oh. 650; but seethe 
remarks of Nevii<le, J., ihtd., at p. 301; Flits v. Iftlls etc. (1892), 07 L. T. 287 
pp. 21, 25, 26, post), 

(o) Beale v. Kyte, [1907] 1 Ch 564; noe Beaumont y. Rrumfej/(1822), Turn. 
& R. 41, 52; 3fortmer v. Hhorlall, supra (a lease). A conveyance having been 
executed primA facie governs the relations between the paiws and evidences 
their con^ct, but if, for the puipose of showing a mistake m the conveyance, 
the prior written contract is to bo looked at, then all the prior reldVant traiw- 
aotioDs must be looked at and not the contract alone [KUis v. Hills sfe., auj*a, 
where Leidy v. Hillas, supra, was distinguished, and wherq it waa ‘held that 
there w^s no mistake on the part of the purchaser, and, moireoyer, thatiogut 
irae eatisfactoiily proved even on the part of the vender^. , 
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the wrong distinguishing numbers are inserted in the transfer, 
that \vill not prevent the shares passing to the transferee. The 
hgures may afterwards he rectified (/■). 

23. The principles upon which the court acts in rectifying or 
rescinding instruments do not apply in cases in which the instrument 
is in accordance with the ex[)ressed intention of the parties, and has 
been prepared with full knowledge of their rights, but the parties 
have mistaken the way of giving effect to their own intentions 
correctly expressed in the deed (*). 

The court will not rectify an instrument hy inserting a term 
which the parties wished to be a term of the contract, hu’^ deliberately 
omitted in the erroneous belief that it was illegal (t), or that 
it was uiinecessary to insert it («); and the court will not make 
a settlement conformable with what is alleged would have been the 
-contract between the parties if all the facts material to be known 
by them had been present to their minds (a). 

24. Mistake in the expression of a contract in writing may also 
be a ground for refusing specific performance (h). 

c Srct. 2. —Ilemcilif hy Constnufion. 

25. Mistakes in instruments are sometimes dealt with by 
rules of construction (/*). Thus, if it is clear on the face of the 
instrument itself that words have been omitted or inserted by 
mistake or inadvertence, the words so omitted or inserted will bo 
supplied or struck out by the court as a matter of construction for 
the purpose of giving effect to the whole of the document (d). 

Similarly, if there is a manifest clerical error in a document (r), 


(r) Inti'a Caf>f> (1872), 7 Oh. App. -ISJ; see title Oompaiues, VoI. V., p. 191. 

(a) Farr v. Fhenffe, Jh/kes v. Farr (ISlo), 4 Hare, p<r Wioram, V.-O., 
at p. >y2:i. 

(/) IrIlham {Lord) v. Child (1781), 1 hro C. C. 92 (whore upon settling the terms 
of the grant of an annuity it was agroed that tlie annuity should be redeoinablo, 
but both parties supposing that this appearing on the face of the trnnaaotioii 
would make it usurious, it was a^eed that the grant should not contain a clau.so 
of iedemption,and it was accordingly drawn and executed without surh a clause), 
Bee Tou'tiaheiid {ManpiiH) v. Staiif/rwui (1801), (5 Vos. 828, 882 ; Hr Murlbio-oinih 
{Duke), Dans v. Whitehead, [1894] 2 Oh. 188, 112 

(«) Warrally. Jacuh (1817), 8 Mer. 250, 271 whore a power of levocatiuU 
was omitted from a deed of appointment). 

(а) Barrair v. Harrow (1854), 18 lh‘av. 529, 588. 

(б) Watson v. Marston (1858), 4 l)e H. M. & 0. 280, C. A.; see p. 24, post, 
and title Specipk' Pekixirmancr. 

(f) C'ompaie the eases where courts of equity have applied rules of construc¬ 
tion to stipulations in written coiitraiits as to penalties; see title EunrY, 
Vol. XJir.. p. 150; and us to tune, see title OowTUACT, Vol. VII, p. 418. 

((/) 8lee title (.'onthact, Vol. VII., pp. 517 et sen.; see also Reiul and Hedmaii’s 
Case (1012), 10 Co.Hep. 134 a; Wthon v. l('d«wfl8o4), 5 II. L. (las. 40; Kirkv, 
Unimi (1851), 0 Exch. 908 (where the words “ ehall appoint,” omitted by accident 
from an i^;i«ement to refer to arbitration, were supplied); lie Daniel's SeU]em>-nt 
Trusts (1875), 1 Ch. I). 375, 0. A, (whfire an omission was supplied in a deed of 
settlement); uee also p, 2Q, post. The court will also eliminate a word or phrase 
in aa AotofFarUaniont if no-sensible meaning can be given to it {Stones. YeoM 
(Xirp&ratvm (1876), 1 C, P. D. 691, per Bhett, J., at p. 701, and per Archibald, 
at|.^«6); and see titles STATtrxBS; Wills. 

6?or/c (187^), 2 0. P, I), 88, 0. A. (where, there being a manifest 
e|rQr in a leasoi it j^as held that the counterpart might be looked at 
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or an obvious mistake as to date(/), or as to a name ( 3 ), the court 
will treat it as rectified; and, where property is settled subject to a 
mortgage, the amount of which is incorrectly stated in the settle¬ 
ment, the error being clearly proved as between the parties to the 
settlement, the court may treat the settlement as if the correct 
amount had been stated therein without putting the parties to the 
formality of a suit to rectify the error (feV Again, as regards 
covenants, however general the words may be if standing alone, 
yet if from other covenants in the same deed it is plainly and 
irresistibly to be inferred that the party could not have intended to 
use the words in the general sense which they import, the court 
will limit the operation of the general words (i). 

26. In a mortgage not containing a recital of any intention to 
do more than make a mortgage, the court regards the instrument 
with an inclination to believe that nothing more was intended than 
that w'hich was necessary to make the estate a security to the 
mortgagees for the money advanced (k). The mere form of tlie 
reservation of the equity of redemption is not itself sufficient to 
alter the previous title (1), or to induce the court to depart from 
this presumption (m). In such a case (where fraud is o&t of the 
question) the form is supposed to arise from inaccuracy or mistake, 
which is to be explained and corrected by the state of the title as 
it was before the mortgage (/?)• 


and that on the true ooustruction of the lease and counterpart taken together 
the words “ ninety four” in the grant in the lease might be rejected, and the 
lease read as a grant for ninety-one and a qiiartei years only), Mattlieuw v. 
timallwood, 11910] 1 Ch. 777 (where, there being a patent ambiguity on the 
face of the lease, the word “ covenant ” was treated as a clerical error for the 
word ‘ ‘ covenants,” the counterpart beiug referred to for the purpose of explaining 
the ambiguity); Elholt v. Freeman (1863), 7 Ij. T. 71o (£1,000 in mistake tor £100 
m a bill of sale corrected); see also Ite De La Tom he's Settfeiuent (1870), L. E. 10 
Eq. 599 (note ig), p. 13, on<e) ; Be Ottlei/'x Kstate, fl910] 11. E. 1 (where the 
words “ in fee ” were construed as “ in fee simple ”); Be Alexander's HeHle)neiits, 
Jennings v. Ale.eauikr, [1910] 2Ch. 225 ; Utedman v. Collett (1854), 17 Beav. 608. 

(/) ■ir*W)v./o«f-s(18.55), 5E.&B. 238, Holhrigswortliv. (1862),.10 W.E. 
619 ; Lamb v. Bnire, Duggan v. Bruce, Cooper v. Bruce (1876), 45 L. J (Q. B.) 538, 
{g) Wilson V. Il'i/soa (1854), 5 H. L. Cas. 40; see Breslauer v, Barwuk (1876), 
36 L. T. 52. 


(A) Srhol^eld V. Lockwooii (No. 2) (1863), 32 Beav. 436. 

(t) Hesse v, Stevenson (1803), 3 Bos. & P. 565, per Lord Alvanley, C.J., 
at p. 675. 

(h) Clark V. Burgh (1845), 2 Coll. 221, 227. 

(/) Jackson v. lunes (1819), 1 Bh. 104,114, II. L. 

(m) Clark v. Burgh, supra, at p. 227. 

(«) Jackson v. Junes, supra, at p. 114; and soe title MoRTOAOE, p. 12, poit. 
Therefore, in a case of this kind, where an estate belonging to a wile is mortgaged 
and the redemption is reserved to the heirs of the husband, there is a rebubiing 
trust for the wife and her heirs (soe Jackson v. Innes, supra, at p. 115; (Jlark v. 
Burgh, supra, atp, 227; iZe BetUm's Trust EstcUes (1871), L. E. 12 Eq. 553; Ite 
Marlborough {Duke), Davis v. Whitehead, [1894] 2 Ch. 133; title EuuiXY, 
Vol. XIIT,, p. 76); so if a lease is made by a tenant for life under a power created 
by a settlement and the rent is reserved tb the lessor and his heirs, these wonls 
are inteipretod by the prior title and applied to such TOVHon as under the 
settlement may be entitled to the estate in remainder, and not to ,the heir of 
the lessor, unless he happens to be such remainderman {Jackson v. Innes, siipi%, 
at p. 115); compare Empson's (*ase (1870), L, £. 9 Eq. 597 (where prov^qns in 
a nKntgage, with regard to a mortgagor’s membership of a mortgagee building 

. ■Nrp,ra. , ite’-o Ml 
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Part V.—Relief in Cases of Mistake. 

Sect. 1. — JV/ien licHef will he Granted. 

27. In order that a mistake may be a ground for legal remedy 
the party who pleads it as a reason why the ordinary consequences 
of his act should not obtain must be able to show that his conduct 
has been determined by the mistake (o\ and also that the mistake 
is of such a character as to affect the substance of the transaction («). 

28. The court will grant relief when the mistake was due to 
ignorance (fO. notwithstanding that the party alleging toe mistake 
had the means of knowing tlie facts (c). The court will also grant 
lelief when the mistake was due to misconception (d), and iu some 
cases when it was due to forgetfulness (e). 

But the court will not interfere in favour of a man who is wil¬ 
fully ignorant of what he ought to know, or, in other words, who 
commits a mistake without exercising the due diligence which the 
law would expect of a reasonalde and careful person ( f). nor will 
relief be granted when the ignorance was due to the negligence of 
the party's legal adviser (g). 

When a common mistake has been n(!ted u})on for a long 
period, one of the parties may bo deprived of any riglifc to relief by 
bis acquiescence (//). 


(o) ('ftrimmel v. Poiris (184G), 10 Beav. 3G, 43 (mistake of fact); Stone v. 
GW/V'”/(1854), 6 De G-. M. & G. 7G, (!. A. (mistake of law); see Tn^qe v. 
Lavall^e 15 Moo P. C. 0. 270, 29S (where en-ora both as to matters of 

law and fact were alleged); as to e'luitable relief, see also title Equitv. Vol. 
XIII., pp. 22 ft seq., and as to relief against specific performance of contracts, 
see p. 24, jmt, and title Si'EciFie Pkhkokmancb. 

(a) Stftmrt v. Kennedy (1890), 15 App. Cas. 108, 118, 122; see Kennedy 
V. Pamma etc. Mail <!o. (1SG7), L. B. 2 Q.. B. 580, 587 d sen.; MiKemie v 
HeshetU (1877), 7 Oh. B. 675, 682. 

{h) Coflnny v Prnit (17.50), 1 Vos ^on. 400 ; East India Co. v. Domld (1804) 
9 Ves 275; i/ore v. Uevker (1842), 12 f^im. 4G5; lidl v. Cardiner (1842) 4 
Man. & G. 11. 


(f) Kelly Molori (1841), 9 M. & TV .54; lieJf v. Gardiner, snpra ; Jtrmndie 
V. Camphell (1880), 6 Ap]). Oas. 92,5, 962; llilbnoit v. Barber (18S0). 16 
(’h. P.96; corapaip New Brnnsnntk and Canada Railway and land Co. y, 
Cmyheare (1862), 9 H. L. Oas. 711, per Lord Chelmsford, at p. 742, and see p 16, 
ante. Non-compliance with statutory reijuirements with respect to a (ionipanv 
prospectus by imorance mav bo oxcuped; see title CosiPANrEs, Vol. V., p, 125, 
(4) SlricJdand v. Tamer (1852), 7 Exch, 208; Colyer y. Clay (1843), 7 Be.iv.' 
188; Cochrane TT'idw (1865), 1 Ch App. 68; v. CowZsoji, [19031‘2 (.'h! 
219, C. A.; JTarrfmnn v. Coihns (ISIA), 18 Jur. .501. 

(() Kelly V. Solan, supra; Lnras v 11 ors?/>j(7.' (1833), I Mood. A' B.. 293; 
IIoivl of Arahn [J.ady)v. MrtcA'euwi, [ 1909] 1 Ch, 476; see Bahr y. Conraye 
6* Co., [1910J 1 K. B. 56, 6.5: conipaio Harrow v. Isaacs <{■ Son, 11891 ] 1 Q. B. 
417, 0. A.; Easfern Tfleijraph Co.y. Dent, [1899] 1 U, B. 835, 0. A. (where 
relief vp»» rofusod); and see p. 30, post. ^ 

Xf) Bean fort ( Dnlce) v. Keeld (184.5), 12 Cl. & Fin. 248, 280, If L.; CamjMI y. 
(1857), 1 Pe G. & S. 393, 4(1:{, 404, C. A,; Leuty v. //t//as (1858) 2 
13 © G. & J. 110 , ' 


PoweU (1794), 2 Cox, 


y) Vnnskn v. Pate, (1794), cited 3 Ves. 2-35; Thomas 
Bq) C#8. 394; Barrow v. isaars it Son, supra, 
m Jk^Mrs, Powell r. Bdkea (1886), 33 Ch. 1). 652, .561; see Royers v, 
3 Ch. 13.351> 337, C, A.; aud see title Estoppel, Vol. XIIL, p. 168. 

• ' M Is --'c.' 
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29. The court may refuse to rescind or rectify an instrument 
where the I’esult would be to affect prejudicially the interest which 
third parties have acquired on the assumption that the instniment 
as it stood was good. The court may, therefore, refuse to interfere 
where interference would prejudice a purchaser for full value (?) or an 
incumbrancer (/f), or where it is impossible to restore the parties to 
substantially their original position (i), though relief would not be 
denied in a proper case where it is merely difficult to restore the 
parties to their original condition (mi)- 

Sect. 2.— Different Kinds oj Relief. 

Si'7J-S£(T. 1 .—/h (teheral. ^ 

30. The relief to be granted in case of mistake may be:— 
(1) rescission («), (.2) rectification (o), (3) application of the rules of 
construction of documents (p), (4) refusal of specific performance 
or of damages for breach of contract (g), (5) recovery of money 
paid under mistake (r), or (6) opening of settled accounts («). 

Sub-Skct. i.—J/eyi'ission. 

31. Whore two parties contract (t) under a mutusjl mistHlio 
of fact, the agreement is liable to be set aside at the suit of either 
jiarty as having proceeded upon a common mistake (a)> but in 
determining wdiethcr relief should be given, the nature of tho mis¬ 
take and the cause of it must be considered (.i.-)- So. ftlso, where 
the parties understand the contract iii different senses, it may be set 
aside (a). 

(i) Malden v, Memll (l7!iT), 2 Atk 8. 

(A) Hloflie V. Clark, (Jock v. Clark (18j2), 15 Beav 695; Ellis v. Hills etc. 
(1892), 67 L. T. 287, 290. 

(/) Be SaaMi Life Assnraitce >^o< lebj (1862), 2 John. & H. 408 ; and seo Bateman 
V. Boynton (1866), 1 (ih App. 359, 367. 

(?ji) Beauchamp (Earl) v. Winn (1873), L K. 6 II. L. 223, jKr Lord 
Chislmsfobd, at p. 232 ; and compare i)p. 30, 31, ante. 

(n) See the text, tn/ra. 

(o) See pp. 20 et scq., }mt. 

(}>) Sco p. 14, ante. 

(9) See p. 14, ante, p. 24, post, and title SrECiFic Perfokmance. 

(r) See pp. 29 ef scj., post. 

(is) See pp. 29 et *«/., post. 

it) As to compnimises. see p 10, ante. 

(u) Coojjcr V. Bhihhs (1867), L K. 2 H, L. 149 (where an owner of propei*tv 
agreed with another to take it from the latter at a rent, both parties being 
under a misapprehension that the property belonged to the latter whereas m 
fact it belonged to the fonner); Beauchamp (Earl) v. Winn (1873), L. B,, 0 U.. L. 
223 (where, however, the pluintittV action to rescind an agreement to exchtmgo 
pro}>ei'ties was dismissed on other grounds); Lansilome hansdomne 
cited 2 Jae,. & W. 205 (where a bond and indenture obtained by niistako and 
inisrcpro.seiitation of tho law common to both parties wore cancelled); JHngInun, 
V. Bingham (\1iS), 1 Vcs. Sen. 126 (where tlio plaintiff bought from the defendant 
lands which 111 fact belonged to himself); see also Jones y. Clifftird (1876), 
3 Ch. D. 779; /)e6e«^n7H V. .SfliWirn/ye, [1901] 2 Oh. 98, 109, where V. 

Bingham, aujira, is referred to; Be Baxoii Life. Assurance Boeitdy (1862), 2 John. 
& H. 408, 412; affirmed 1 Do G. J. & Sm. 29, 0. A. (where a oreoitor, who 
had given up a security in a selling company in exchange for aHubstitnfod 
security in tno purchasing company was grants relief). See also pp. 7,9, 

(x) Beaneliamp (Earl) v. Tfwin, supra. ^ » 

(a) Valverley y. ff'illtams, William y. Calverley (1790), 1 Yes 210, re|em.'d 
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. Where the mistake is unilateral only, rescission may 


be 


he mistake is of a fundamental character (?>), but not when 
collateral term only The mistake must also be as to a 
fact, for, as a general rule, the mistake of one party only as to the 
meaning of the words used in a contract does not afford a ground 
for relief (d) unless it can be shown that the mistake has been 
induced, however innocently (<'), by some act on the part of the 


granted if 
n is as to i 


other party (/■). 


33. The court will sometimes intervene and grant relief in 
cases in which one party to a transaction is mistaken as to his rights 
and such mistake is perceived by the other party thereto and 
,f|aken advantage of by him ((}), especially when the transaction is 
betw'een a parent and a child who has just come of age (h), or 
when the person lahouiiug under the mistake is in pecuniary 
difficulties (i). Liability under an instrument which has been 
delivered up to be cancelled maybe enforced, when it can be shown 
that the instrument was delivered up under the ignorance of one 
party and with the knowledge of the other party that the liability 
was enforceable (k). 


to in Jhiiglas v. Jiaiines, [1908] A. C 477. 4So, 1\ T.; compare Fowler 
l^roltiah Efjiiiiahle JAfe Insnram'r. Soiiefi/ (ISflS), 4 Jnr, (n. s,) 1169; Haymtn v. 
OWr (1872), 2h L. T. 903 . nce also p. 10 , oiife. 

(h) Miirinntr v. tShortall (1842), 2 l*r. & War .'163, 372; Fowler v, Fowler 
(ISoO), 4 Be (1. & J 2 <)0, 26o, Payrl v. Marshall (1884), 21*. 4-b. B 2.)5, 263; (ritn 
V M'Carlhi/ (1884), 13 B. B. Ir.'3(M ; and boo hJlw v. JlilU F< (1892), 67 L. T. 
287, 289, (jiMihirii v. Jeffrciis (1881), .'ll 1 j. J (cii.) ,"»7. Sec also pp. 9,10, anie 

(r) *SVo/< V. Lttiledale (18515), 8 E. & B. 815, see aKi Noiih v. Pernml, [1898] 

2 Oh. 128. 

(d) See pp. 5, 7, anie. 

(c) WAilmg v. Sanderson, [1897] 2 Ch. 534, 0 A. 

(/■) See W'ddtoqy. Sanderson, snpra , Jennings v. Jenninqs, [1898] 1 Oh 37 H, 
per Stirling. J., at p 390, compare Smith v. llnqhes (1871), L. R 6 Q. B. 
597; see also title Misrepuksentation and Fraud, Vol. Xa., pp 737 etseg. 
The court will also sometimes pive the defendant the option to accept 
roctification in aocoidance witb tho idaintiff’s understanding of the contract 
{Paget v. Marshall (1884), 28 Oh. 1) 255); see p. 20 , pa,/. 

{q) Forking v. PraH (1760), 1 A’'es Sen. 400 (where an agreement as to the 
distiibutiou of the personal estate of an intestate made under a misconception 
of right was set aside), M'Carihi v Deiaix (1831), 2 Russ. & M. 614 (which 
laU’d Bkouqeam, L C'., at p. 622, held to he directly within the pnuciplo laid 
down in Corking v. PreUt, supra); Sturge v. Sturge (1849), 12 Beav. 229 (where a 
conveyance by an old^t son to his brothers of his interest in an estate for an 
.iiadoquate coiisideiation was set aside on tlio ground of {inter aha) his ignorance 
of his JUilits and of tho ahsenco of a full and free disclohure of .all material facts 
known to the defendants); Coward v. Hughes (1855), 1 K & J. 443, 449 (where 
a widow, shortly after her husband’s death, believing she was liable on a pro- 
inisMiiy note Hurnod by her late husband and herself, signed a now promissory 
noli', uiul it was hold that such note was invalid); linwgldon v Unit (1858), 3 
J>e G. & J. 561, t‘. A. (whore the execution of a deed of indemnity executed 
uudor a mihlake of fac.t and law was cancelled); sec Pusey v. Peshoueno (1734), 

3 P. Wins. .jl5; Uanuden v. Hi/lton (1751), 2 Vos. Sen. 304 (cases of I'eleases by 
women in ignorance of their rights); see also Beauchamp (Earl) v. irmn (1873), 
]j. R. 6 ]I. L. 223, 233. 

(A) Cocking V. J'latt, ntpra; soo Stone v. Godfrey (1854), 6 Be G. M. & G. 
76j.90, C. A* ; Re Garnett, Oamly v. Jl/aeaw/ay (1885), 31 Oh. D. 1 , 10, 17, C. A. 

(i) Sturge v. Sturue, mpra . and see title Fraudulent and Voidable 
C oNVE’rtVWES, Vol. XV., pp. 103 et w/. 

(A) ^ast India Co. v. Dofiald (1804), 9 Ves. 275, 
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34. Where a party executes a release in ignorance of his r^ht, 
especially if his right is concealed from him by the person to whom 
the release is made, the release may be set aside (/). So a releaw 
to a trustee may be set aside after the lapse of twenty years and 
after the death of the trustee on evidence that it was executed in 
error, and in such case it is unnecessary to prove fraud (?«)• 

35. After conveyance, rescission cannot, in the absence of fraud, 
be obtained on the ground of unilateral mistake («). But when a 
mutual mistake of a fundamental character is proved, the court 
may, in a proper case, grant rescission even after conveyance (o). 
The general rule, however, is that in the absence of such a mutual 
error (p), after the conveyance has been executed, a purchaser haa 
no remedy by way of rescission or compensation in respect of any 
defects, either in the title to or quantity or quality of the estate, 
which are not covered by the vendor’s covenant (q), or by collateral 
warranty as to the quality of ihe subject-matter of the transac¬ 
tion (r). Thus, where a tenant for life sells property, and after 
conveyance it is found that the property is subject to a reversionary 
lease granted by a ])vedecessor in title, of which all parties were 
ignorant, that fact will not afford a ground for rescission (.'t). 

36. The court will, in a proper case, set aside a voluntary deed 
executed for the purpose of carrying out trusts declared by jiarol, 
but wliicli is wholly inconsistent with those trusts {a), or a deed 
which does not carry out the full arrangement, even after the 

(/) Cann v. Cunii (1721), I 1*.72:1, 727; I’mrif v. Dcahunirie (17;54), !} 
P. WitiH. 315. Aa to releases, see titles Comtuait, Vol. VII., p. 451 , TuesTs 
AND TnUSTEES. 

(m) He Harnett, (janily v. Macaulay (1885), 31 Oli. H. 1, 10, 17,0 A.; see ulso 
Millar V. Craty (1843), 6 Beav. 433; Hkilheck v. HiUon (180(5), L K. 2 Iv) 587. 

(«) May V. riatt, [1900] 1 Oh. GIC, 023. 

(o) Dehenham v. t^aiclndye, [1901] 2 Ch. 98,/'fr Bvrne, J., at p. 109; .8Vo/i 
V. ('ouhon, [1903] 2 Oh. 249, 0. A. ; sco Iknyham v. limahani (1748), 1 Ves. 
Sen. 120, approved of in Cooper v. Hhihhs (1867), I/. FI. 2 II. Ji. 149, by Jjord 
Oranwoutii, at p. 164, and m Jones v. Cltjforil (1870), 3 Ch. 1). 779, by 
IIalIi, V.-C., at p. 791 ; lirmrnhe v. Cavipbdl (1880), 5 Ap]». Cas 925, jar liord 
Sia.iioRNE, at p 937. As to tho oaso of fraud, boo ibai. , and see title 
MlSRKl'llKSENTATION AND PRAUD, VoL XX., p. 741 

{p) Or fraud ; see title Mihkkpkksentation and Fraud, Vol. XX., p. 741. 

((/) See M'Cnlloeli v. Ureyory (1855), 1 K. & J. 280,/)«• Paub Wood, V.-F, 
at p. 291 ; Clare v. iMinh (1875), L. R. 10 0. P. 334; Desleij v. /leslcy 
9 Oh. D. 103; Alleuv. JMianlwn (1879), 13 Ch. D. 524; Hretf v. rVo/wV(lS8()), 
5 0. P. D. 370; Brownlie v. t'ampbell, supra, at pp. 925, 937, 949 ; Clayfon v. 
//PfcA(1889),41 Ch. I). 103,0. A.; lie Tyrell, Tyrellv. Woodlionse (1900), 82 L. T. 
075; Dehenham v. Sairhrvlyi', supra; Anyel v. Jay. [1911] 1 K. B. 060 lie 
Turner and Ffkelton (1879), 13 Oh I>. 130, dissented from by Mali.ns. V.-O., in 
Allen V. Riclundson, sn^mi, was an cmtirelv different case. As to eomiiensation 
under express conditions of sale, see title Saee of Ij.4ND. 

(r) De LasvtUe v. Cnild/oid, [1901] 2 K. B. 215, (\ A.; see Brownhe v. 
Camphell, siqtra. 

(«) Be Tyrell, Tyrell v. WoodJunise, supra; eeo Dehenham v. Saivhridye, 
supra (where a purchaser discovered after oompletiou that a portion 
of the property sold belonged to a thijd party, to acquire a title to which 
he had to pay £300, and it was held that, even assuniinj^ that there 
had been a coiumon mietahe and that there need not he a total faffure of con¬ 
sideration to justify rescission after conveyance, the error made was ^ot 
. sutBcient to justify rescission). 

(n) Lister v. Htdyaon (1807), L. K. 4 I2q. 30. 
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doatli of the grahtee (i) Or of both the (!onoi* and donee (c). 

^also, a voluntary gift tuade under aniiatalie of fact may be get aside 
ill a projier case(d). The court, moreover, lias power to rectify a 
deed by setting aside a part of it only and allowing the remainder 
to stand, if the grantor agroos that such part of the deed ought to 
stand (t')- But mistakes which the court might rectify, if so desired 
by the donor, may not be suiliciently fundauieiilal to enable the 
donor to set llie whole deed aside as failing in sLibstaiice to carry out 
his intention (,/'). 

"VVliore a voluntary deed is impeached, the burden of supporting 
it d()(*H not necessarily rest niiou those who set it up (j/). 

^ Seii-SEC'l. 3.— Jlerlt/iratioii. 

37. Kectification can only be had if the mistake is mutual or 
common to all parties to the instrument (/t). Where the mistake is 
unilateral only, the proper remedy, if any, is rescission, not recti¬ 
fication (i). But the court may, it seems, in special cases jnit the 
defendant to the option of eithei' having the whole traiisacLion set 
aside or of submitting to have the instrument reclilietl and altered 
according to the plaintilT’s prayer (A). 

(/)) lJui/hes V. (1870), 18 W. It. 1122. 

[<‘) 1‘liilhiisun V. Kerri/ (ISfi:;), ;12 J'.e.iv. 028; see title FkJ\ L'lti'M'.NT A«D 
^Olll.vnLE CoNMA \NCH.S, Vol X\ Ji. 100 

((?) JdUn V. Kill'- (l‘>00), 20 T. li. H. 100 by husbuiulto wife in iynorauco 
that it wuuld be by wife’s ^■o^el)lmt in her marna^^e settlement tn nettle 

iitkT-acqnired pruju ity sot aside); see title (liFi s, Vol. XV., ]>. -121. 

(f) Turner v. ('oilnm (1871), 7 Vh. App. 320, 342. As to lentifjing voluntary 
iu.'triiments, see i>. 23, poaf. 

(./) O'jilnt V. Litllilm;/, [1897] AV. N. .">3, (1. A. 

((/) Henry v. An«.s//o«</(1881), 18 t'li. 1). 008; mv Tinier V. r» uni ft 
88 011. 1). 1, 9, tl. A. 

(/)) Itooikew. Kenmni/ton. [Lm it) 2K. & J. 753 ; Hillny. Itiiirhiint (IS,VI),4 

J)e Cl. M. & (1.430, 430, 0. A ; Thumpeon v UVo/nfo/c (1800), 1 John. & H. 208; 
Mis V. »SW/a(1800), 1 Drew. & Sin. 42; linulfmf [FaitI) v. Uumney [Knrl) (1802), 
30 Boav. 431, 438; Eaton v. Heniutf (180.)), 34 Beav. 190; /*e 1171//./;'.x Kdale 
(1807), 15 W. li. 1115, 1117; I'ui/ei V Muixhall (188*1), 28 Ch. 1). 255; Afai/v. 
JHntt, [1900] 1 C’h. 010, 023; see tlio exception m the case of a luamago 
Bettleineut, p. 23, post. 

(i) See p. 17, ante. 

[k) Garrard v. /-'raw/,ei (1862), 30 Beav. 445, 451, 458; flarru v. repiierill 
(1807), L. E. 5 Eq. 1; Paget v. Marshall, supra, Jlloomer y. Spittle (1872), 
li. E 13 Eq. 427, whn.’h lafit case is stated, in Jieale v. Kyie, [1907] 1 
Cb. 504, to bo unintelligible ; see also title MisiiEj-KEaENTATiON aio) Eu^uo, 
Vol. XX., p. 741. Accoitling to Mag y. Plait, supra, per Eakwell, J., 
at J). 023, Garrard v. Erankel, sap)a, ftarns y. Peppirill, sujna, and J’agit v. 
Marshall, sn/rra, can only be 8U])jM>ited on the ground ot fraud, being cuhos of 
lescission after conveyance; and it sei ins from Mag v. Platt, supra, that vendors 
and purchasers of Itiiid cannot, after conveyance, be jmt to their election to i escind 
or m-eept rectiticalion on the gi-oiind of unilateral mistake in the absence of fr.iuJ. 
Garrard v. Erankei, sajira, Harris y. Tepperell, supra, and Paget \. Maishall, 
anjtra, ai-e treated as anomalous by Sir EekubuicK PoLLOck (see Pollock, 
Piinciples of Contract, 8th ed., pp. 500, 5.521, who thus states their principle: 
“The court will not hold the plaintiff hound uy the defendant’s acceptance of an 
olferwhich did not express the plaintiff's real intention, and which the defendant 
could not in the circumstances have reasonably supposed to express it; nor yet 
remi^ thedefondaut to accept the real offer which was never effectually com- 
jntuii^ted to him, and which he perhaps would not have wnsented to accept:' 
but will gut the parties in the wane position ae if the oiiginal offer were still 
These decisions we also criticised unfavourably by Mr, Cj’ju’iaw 
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36 . It sedtds that the court is less willing to rectify instra* 
ment where the party seeking relief is the person who prepared and 
perfected it(f), but in a proper case the court will not, on this ’ 
account, refuse to grant relief (m), though it may refuse to give him 
his costs (n). 

30. It is always necessary to show that there was an actual 
concluded contraot antecedent to the instranient which is songlit to 
he rectified, and that such contract is iuaecnrately repre-jented in 
the instrument (<>). Thus an instrument as to which no contract 
has been entered into will not be rectified So as to prevent it having 
a legal effect which was not contemplated by the parties ( p). 

So, also, there cannot be rectification wheni one of the contracting 
parties to the instrument never heard of what is said to be the real 
agreement {q), or where the parties were mutually mistaken as to a 
matter which formed the basis of the deed and the agreement on 
which it was founded (r). 

Although where a written contract is followed by a conveyance 
the conveyance may, on tlie ground of common mistake, be rectified 
BO as to correspond with the contract (6), yet when the two docu¬ 
ments as executed correspond, coimnon mistake will not,»it seems, 
be Bufticient ground for rectifying both (a). 

40. To justify the court in correcting a mistake in an instru¬ 
ment the evidence must be clear and unambiguous, not only that 


Williams (see Williams, Law of Vendor and Purchaser, ‘2nd od , pp. 7U4 et 
See also Gmi y. McCarthy {ISM), 13 L. R. Ir. 304, 311. 

(/) (JoUett V. Morrison (1851), 9 Hare, 16*2, 176, 177 ; see Kx parte \Vri<fht 
(1812), 19 Ves. 255. 

(m) BaU\. Storie (1823), 1 Sim. & St. 210; see Fuwler y. Siotlish E<putahls 
Life Insurance Society (1858), 4 Jur. (n. s ) 1169. 

(n) Murray v. Parker (1854), 19 Beav. 305. 

(o) Mackemie y. Conhon (1869), L. R. 8 Kq 368, 375 (the actual decision in 
this case seems no longer good law; see title Insuhanck, Vol. XVII., p. 401); 
and see p. 12, ante. 

(f)) Elvies V. f'ltves (1861), 3 Bo 0. F. & J. 667, 682, C. A. (where a chai'ge 
was inadvertently excluded on a resettlement). 

{q) Fowler v. Scottish Equitable Life Insurance Society, supra. In this case 
the original agreement for a policy was made by the plaintiffs with an 
agent, but different teims were seut to the principals, and the court declared 
that the pohey in question was not binding on either the plaintiffs or defendants 
(the i>rmoipals), and ordered the defendants to repay the premiums and the 
plaintiffs thereupon to deliver up the policy. Compare Maxken-ie v. Coulson, 
supra, at p. 376; Haymsn v. (lover (1872), 25 L. T. 903. 

(r) Carpmael v. Powis (1846), 10 Soav. 36 (but the agreement and deod will 
be set amde). 

(s) Beale v. Kyte, [1907] 1 Ch. 664. 

(o) Davies v. Fitton (1842), 2 Br. & War. 225; May v. [1900] 1 Ch. 
616; Thompson v. Hickman, [1907] 1 Ch. 550, where Neville, o., at p. 561, 
said that the law was as stated in the text, but that he had gieut difficulty in 
following the reasoning on which the cases appear to be bused. The above 
dociuons were founded on the old equitable rule that the court would not grant 
specific peidormance of a written contract with parol variation; but queers 
whether that rule should still pievail since the Judicature Act, 18f3 (36 A 87 
Viet. c. 66), s. 24 (7); see Olley v. Fisher (1886), 34 Oh. B. 367: Shrewsbury am 
TcAbot Cab and Noiseless Tyre Co. v. Shaw (1890), 89 L. T. Jo. 274; title Specific 
Tshfobvaeoe ; and note (2), p. 26, post. , 
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' a mistake bas been made {h), but that the alleged intention, td 
which it is desired that the instrument should be made conform¬ 
able, continued concurrently in the minds of all the parties down to 
the time of the execution of the instrument (c). Thus the court 
will not add to a settlement a power which the plaintiff states that 
he intended to be added, but to his knowledge was not contained 
therein when he executed nor will the court supply a 

provision which the evidence shows was intentionally omitted (e). 

41. The party seeking to rectify must also be able to show 
precisely the form to which the deed ought to be altered (/). 

42. Tliere is no settled rule in equity that every contract 
which is in terms joint, and would be so construed at law, is to 
be treated in equity as joint and several so as to be binding on 
the estate of a deceased covenantor (g). In such case, therefore, 
in the absence of any evidence that a deed (/?) or cheque (i) was 
drawn in a form diflerent from that which was the intention of 
the parties, or that there was any agreement for a covenant of 
a different sort, there is no ground for imputing a mistake and 
rectifying the instrument, so as to make it joint and several {k). 
If, however, there is a reasonable presumption that the instrument 
was made joint instead of joint and several either through fraud or 
for want of skill (/), or, although intended to be joint and several, 

(A) lUauhnuit V. lirmaley (1822), Turn. & K. 41, 50; Raoke v. Kensington 
[hord) (liSiVJ), 2 X. & J. 758; Fowler v b'ou'kr (1859), 4 ])o G. & J. 250; Rake 
V. (1900), 83 L. T. 069; nee Marken^iie v. (kmlsmi (1809), Ji. It. 8 Jiq. 

30S', 309; Mortimer v. biliortall (1842), 2 l>r, & War. 303, 373; I'arsona v. 
Rvjnold (1843), 13 Sim. 518 (altoged mistake in doelaratiou, upon the footing of 
which a policj' of insurance was granted). 

(<:) Townshend {Martjtiis) Slangroom (1801). 6 Ves. 328, 333, 334; ShelJmrne 
Womdess ffoiruyer) v. Incliiquin^Karl) (1784), 1 Bro. C. 0. 338, 341; Rreadalltane 
\Marqim)v. 0/iandos{Muri/uis)(lfi3’i), 2My. &Cr. 711, 739, 740; Kreter{Marqiits) 
V. Kreter [Marchioness) (1838), 3 My. & Cr. 321; Hills v. Rowland (1853), 4 
De G. M. & G. 430, G. A.; Boole v. Kcimntjton [Kord), svyra, at pp. 703, 701; 
Wright V. (7c;//’(1850), 22 Beav. 207, 214 ; Fowler v. Fowler, supra, at pp, 204, 
273 ; Hills V. Hells (1800), 1 Drew. & Sra. 42; Rnifleij v. Maclaij (1862), 4 De 
G, F. & J. 279, C. A.; Bradford [Earl) v. Roimiry [Earl) (1802),'30 Beav. 431; 
Re Estate (1867), 15 W. B. 1115,1117 ; Ralce v. llooper, supra, and see 

Jleaimont v. Itrandey, supra, at p. 53. Qutere, however, whether this rule 
applies or ought to be applied where the piupose of the ratification is to set 
aside tho decil jno tanio as against the party alleging the mistake [Beidley v. 
Jdadeny, supra, per TirKNEB, L.J., at p. 287). 

[d) Harhidye v, Woyan (1840), 5 Ilare, 258. 

(f) Rake V. Hooper, supra. 

If) Fowler v. Fowler, supra, Bradford [Earl) v. Romney [Earl), sujira, 
at p. 439; see Sutherland [JJuke) v. Ileathiote, [1892] 1 Ch. 476, 480, 0. A. 
For if the jiartios took different views of what was intended there would be no 
contract between them which could be carxied into effect by rectifying the 
instrument [Bentley v. Mackay, supra, per Turner, L. J., at pp. 286, 287). 

(y) Sumner v, Poivell (1816), 2 Mer. 30,36; afiBrmei on appeal (1823), Turn. &E. 
423; Kendall v. Hamilton (1879), 4 App. (3a8. 504; compare, contra. Thorpe v. 
Jackson (1837), 2 Y. & C. (EX.) 553, to the effect that every joint loan is iu 
equity to be treated as joint and seveial; and see titles Contract, Voi. VII., 
p. 622; Deeds and Other iNSTRUiiENTS, Vol. X., pp. 484 et seq. 

(h) Sumner r. Powell, supra. 
niO Other v. Iveson (1866), 3 Drew. 177, 181. 

See RawsUme v. Parr (1827), 3 Buss, 639. 

(f) ^fltpson V. Vauyhan (1740), 2 Atk. 31,33 (a hood). 
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was by mistake drawn in the form of a joint liability (»n)f relief Sect. 2. 
may be granted on equitable grounds, but the court will not rectify Different 
joint covenants in a lease by making them joint and severaU 7 i). ffindtfdf 

43. In the case of a marriage settlement where a post-nuptial 
settlement differs from articles entered into before marriage, the court Marriage 
would apparently always set up the articles ( 0 ); and so also, when 

an ante-nuptial settlement purports to be in pursuance of articles 
entered into before marriage and there is any variance, no evidence 
beyond the articles is necessary in order to have the settlement 
rectilied. And even when the settlement contains no reference to 
the articles, yet if it can be shown that the settlement was intended 
to be in conformity with the articles, and there is clear and satis¬ 
factory evidence showing that the discrepancy has arisen from 
mistake, the court will reform the settlement and make it con¬ 
formable to the real intention of the parties (p). kloreover, the court 
looks at the intention rather than the actual words of the articles, 
and where a post-nuptial (q) or an ante-nuptial (r) settlement pur¬ 
ports to be made in pursuance of ante-nuptial articles, then though the 
limitations of the settlement may agree with the w'ords of the articles, 
still if it does not carry out the intent, the court will refo^'m it. 

Where the husband undertakes the duty of having the marriage 
settlement prepared, but does not carry out the intention of the 
wife, the settlement may in some cases be rectified so as to accord 
wdth that intention (s). 

44 . A voluntary settlement as w'ell as a settlement for value Voluni^ry 
may be reformed or rectified in a proper case (f), but a voluntary bcttlemenu. 
deed which fails to carry out the intention of the parties can only be 
modified to suit termer intentions if the donor consents to make a 

new and distinct instrument {a\ A grantor may make a fresh deed 
and, with the consent of the grantee, cancel the old one, but be 
cannot be compelled to alter the grant, and if the grantor contests 
it, the deed must stand or fall in its actual condition without 


(m) Other v. /i'c«o»i (1856), 3 Drew. 177, 181 As to jmrtnership debts, soe 
»S’»m«er v. Foivell (1816), 2 Mer. 30, 37; Kendall v. I/amilton (1879), ■! App. Cas. 
604, 617; and see, generally, title PARTNElismr. 

(n) Clarke v. Bickers (1845), 14 Sim. 639. 

(o) BM V. Hutchinson (1856), 5 De G. M. & G. 558, 567 

\p) JUd., at p. 568; King v. Ktug-Ilarman (1873), 7 I. II. Eq 446. This 
was not BO formerly, The doctrine of the court to be collecled iioin tlio 
eailier cases was that when the ailicles and sottlcment wore bolh before 
marriage the court would not interfere unless the settlement was expressed to 
Ixj made in pursuance of tho articles, for without such a recital the court 
supposed that the parties had altered their intention {Bold v. llutchitison, 
snjna, per Ijord Okanavoutu, L.C., at pp. 566, 567, 668), hut the later autho- 
jities have put the matter on the true footing, t.e., that if it is jwrfectly palpable 
that there has been a mistake on which we settlement has beou made, the 
court will admit evidence to correct it [iUdt, at p, 569). 

( 2 ) Cogan v. Dujgield (18751, L. B. 20 ^Iq. 789; affirmed (1S76), 2 Ch. D. 44, 
49, 6. A. r and see llerrmg-Cooper v. Herrvig-Cooixr, [1905] 1 I. R. 465, 471. 

(r) timith V. Iliffe (1876), L. E. 20 Eq. 666. * 

(s) Clarle v. Oirdwood (1877), 7 Ch. D. 9, 0. A. ; Lovesy v. Smith (1880),*^5 

Ch. D. 656. , I 

(t) Bonhote. v. Henderson, (]1895] 1 Ch. 742; affirmed, ri895] 2 Oh. 202, C. A.; 
as to the revocation and avoidance of gifts, see also tftle Gifts, Yol. XYp. 421. 

(a) PhiUipson v. Kerry (1863j, 32 Beav. 61?8. 
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Blteration (b). No amount of evidence, however conclusive, provini; 
that the grantor did intend otherwise than as expressed in the deed, 
will justify the court in compelling him to introduce a clause into the 
deed which he does not choose to introduce, although he might 
originally have wished to have done so (c). 

On the other hand, the court will hesitate to rectify a voluntary 
settlement at the instance of the settlor merely on his own evidence 
as to his intention, unsupported by other evidence such as written 
instructions, even though the rectification sought would bring the 
settlement more into harmony with recognised precedents and 
what the settlor might reasonably have intended at the time {d). 

A volunteer is, however, entitled to take proceedings to have an 
error in a settlement rectified (c), even though the effect would 
be to carry back the settled fund to the original settlor (/), but 
the court will only act upon the clearest and most certain 
demonstration of error and of actual intention (g). 

45. It is no objection to the exercise by the court of its juris¬ 
diction that a settlement was made in pursuance of an order of the 
court (/{), or that a resettlement has been enrolled (i) as a disen¬ 
tailing assurance (/;). 

Nor is the fact that a provision, such as a clause restraining 
anticipation, is a most proper one, and one usually inserted in 
marriage settlements directed by the court, a ground for refusing 
to rectify tlie settlement by striking snch provision out, when it is 
shown that its insertion defeats the intention (1). . 

Sru-SliCT. 4 ,—Defence io an Action for i^jiecific rerforvimice or Damages. 

46. Mistake may be a ground for refusing specific performance 
of a contract, either where the mistake is in the expression of the 
contract in writing (m), or where the mistake is one of fact and made 

(ft) Broun v. Kennedy (18G!i), Beay. 133, per EoMlLLY, M.E., at p. 147; 
Bee FhtUipsan v, Kerry (1863), 32 Boiiv. 628, 637, 638. 

(c) Lister v. Hodgson (1867), L. R. 4 Eq. 30, 34 ; the reaRun being that 
Fpeci6c performance of an intention to make a voluntary deed cannot be 
onfoiced {dud., pp. 34 , 36). It heems, howevei*, that if a man executes a 
voluntary deed declaring certain tnltt^, and dies, and it is afterwards proved 
tiom the m.Rtiument or otherwise that beyond all doubt the deed wa., not 
jirepaied in the exact manner which he intended, the deed may be reioimed 
Hud those particular prorisione, net eshary to carry his intention into effect, 
introduced {tbid., at p. 34). 

(d) Bonhote v. Henderson, [1895] 1 Ch. 742; affirmed, [1895] 2 Ch. 202, C. A.; 
nnd see p. 19, ante. A voluntary settlement is not voidable by the settlor merely 
becaiiho it does not contain a power of revocation {Henry v. .4rms<ron7(lR81), 18 
< 'h. I). (iOS'l. See James v. Conchnmi (1885), 29 Ch. i"). 212 (where a'w'ttlemont 

roi titled). 

(f) Tholnp^ou V. Whitmore (I860), 1 John. & II. 263, 273; IlVir v. Van Tromn 
(11)00). 16 T.L.R. 531. ^ 

(f) Thompson v. U7fitmore, supra. 

. (.V) V.. Van Tromp, supra, where BviiNE, J.. stated that it was not 

jnuurtterial to olisorvo that he had not been referred to any iwise whore judg- 
ni-mt had been given in favour of referniing a voluntary Bettlorneut at the 
instance of a volunteer. 

fA) BmUh V, IMv (1875), Ti. E. 20 Bq. 666. 

(ii I^der the JfimiR and Becoveries Act, 1833 (3 & 4 Will. 4, o. 74); eee title 
Emai. Pjwpbsty AM) Chattels Real. 

(i) Hall. Dare (1885), 31 Ch. U 251, C. A. 

Terre v. Torre (1853),} Sm, & G. 518. 

ini) WfimkMarston (ISrfJ), 4 De G. M. * G. 230 C. A. 
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by the defendant only(«). In a case of the latter kind, howeveH, l 

there must have been reasonable excuse for the mistake (o), and the Different 
plaintiff may be given the option either of having a decree for specific Kin^’of 
performance in accordance with the view of the defendant or of 
having his action dismissed (p). Alternative 

47. Mistake may also be a good defence to an actinn for 
damages for breach of contract (<^). But where the jiliiintiff has Misiakoa«a 
been deceived, by the reasonable reading of the contract, as to what defenct* toau 
was the defendant’s meaning, it is no defence for the latter in an action for 
action for damages for breach of contract to set up that ho meant 
something different to such reasonable reading(r). Even when 

specific performance is refused on the ground of mistake the court 
may give the same damages as would, under the old practice, have 
been given in a court of law (s). 

Sect. 3 .—Krideiice tqwn which Relief will he Granted. 

48. As a general rule, parol evidence is not admissible to show Parol 
that a written contract, interpreted according to tin' ordinary rules evideoce, 
of construction, does not express the true and complete intention 

of the parties (0. * 

Thus, at common law, if an agreement is niiambiguous, parol Oommoa law 
evidence as to the intention of the parties witli a view to showing 
that some term or word has been inserted or omitted by mistake 
is inadmissible (a), though parol evidence may be received for the 
purpose of explaining what the parties to an agreement meant 
when there is a latent ambiguity (h) in the agreement (c). 

49. In equity, however, parol evidence is admissible le make ouf Equitable 
a case for rectification or rescission of an instrument (d), or to show 

that what purports to be an agreement is not in fact an agreement 
at all, as, for example, where it has bden signed by mistake (c). lu 

(>i) Preston v. Luck (1884), 27 Ch. I). 497, 606, C. A.; see Monser v. limk 
(1848), G Hare, 443; pp. 6, note (o), 7, 10, ante; the text, tn/ra, and title 
Spkcific Perfokmance. 

(o) SwaislanJ v, Ikarsleii (1801), 29 Beav. 430, 4.33 ; Tam^uhn v. dames (1880), 

15 Ch. P. 215, 217, 221, C. A.; see p. 7, mU. 

(ji) Baskcotiib V. Beckwith (1869), L. R. 8 Kq. 100; Preston v. Luck, supra. 

Baffles V. Wtclielhaus (1864), 2 H. & C. 906; and see ]). 7, ante, 
llaymen v. Oover (1872), 2.7 L. T. 903. 

Tampliu v. James, svpra, at pp. 217, 221. 

See titles Contract, VoL VIL, pp. 623 et seq .; Evidence, Vol. XIII., 
pp. 566—568. 

(а) Hitchin v. Oroom (1848), 5 C. B. 615; and see title Contract, Vol. VII., 
pp. 610, 617, 623. 

(б) That is to say, an ambiguity in the terms of the instrument, the existence 
of which is first shown by extnnsic evidence, whether written or verbal (see 
footnote to Htkhin v. Oroom, supra, at p, 620), unless the error is eo obvious 
on the face of the document that the court can remedy it ae a mere matter of 
construction (see Tltlson v, IPtlsoN (1864), 6 H. L. Gas. 40. 66; and as to deeds, 
see title Deeds and Other Instruments, Vol. X., p. 463). Whei-o there is a 
patent ambiguity, that is to say, an aitbignity on the face of the iosti'uuient 
itself, the Instrument is wholly void (see ibid., pp. 453, 454). 

. (c) Hitchin V. Oroom, supra, at p. 520; and see p. 6, ante, and p.|j26, post. 

(d) Shelburne (Countess Dowager) v. Inrhiquin (Karl) (1784), 1 Bro. 0. C. If38, 

841; BaJeer v. Paitie (1750), 1 Ves. Sen. 466; and see p. 12, ante. , 

(e) Dym v. Campbell (1856), 6 E. & B. 370, per Chompton, J., at p. 374 j 
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Sacrr. S. such cases the evidence is admissible, not to contradict what appears 
Biddesce on the face of the agreement, a procedure the court will not allow. 
Which but to prove the existence of a mistake which could not otherwise be 
nSl&fwUl proved (/). So, also, where mistake cannot be established without 
be Granted, evidence, equity will allow a defendant in an action for specific 
performance to support a defence founded on mistake by evidence 
dehors the agreement (p), the evidence being introduced, not to 
explain nor alter the agreement, but, consistently with its terms, to 
show circunistanccis of mistake or surprise which would make the 
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specific performatieo of the contract as executed unjust (//)• 

50- Parol evidence is admissible to make out a case for the rectifi¬ 
cation of an instrument (t), notwithstanding the Statute of Frauds {k). 

51. If there is a previous agreement in writing, which is un¬ 
ambiguous, the instrument will be reformed in accordance therewith, 
and if such agreement is ambiguous, parol evidence may be used to 
explain it according to the ordinary rules in cases of ambiguity (/). 
If, however, the previous agreement in writing is clear, and the 
instrument is in accordance therewith, parol evidence is not 
admissible to rectify the latter (?«). 

52. The court is, however, always unwilling to vary a settle¬ 
ment when the effect W'ould be to defeat vested rights, or where it is 
sought to do so on mere parol evidence (/i). If there is nothing 
but the recollection of the witnesses, and the defendant, by bis 
answer, denies the case set up by the plaintiff, the plaintiff may 
be without remedy (o). There is no objection, however, to 


eec iiiulgen v. Jieaaet (1866), 6 E. & B. 986; Furntas v. Meek (1857), 'll L, J. 
(]sx.)34; Fattle v. Uornibrwk, [1897] 1 Ch. 25, 30. 

(/) Baker v. Paiue (1760), 1 Ves. Seu. 456, jter Lord IIaki>W 7CKE, L.O., at 
p. 457 ; see OUeij v. Fiaher (1886). 34 (Jh. 1). 367, at p. 369. 

- (p) Joytiea v. Hlaihum (1740), 3 Atk. 388; Towuaheiid (Marqtita) \. Stan- 

grium (1801), 6 Yes. 328; ('larke v. (hant (1807), 14 Ves. 519, 524, 525; 
llamsMtifin v. Uoailott (1812), 1 Yes. & D. 165, 168; Cloivea v. Ilujgnmm (1813), 
1 Ves. & B. 524, 527 ; Mauaer v. Bark (1848), C Hare, 443, 448; Wowl v. 
Bearlh (1855), 2 K. & J. 33. 

(It) Cloioea V. Jligyinaon, aiipra, atp. 527; and see title Specific Pekfokmakce. 

(i) Barrow v. Barrwv (1854), 18 Boav. 529; Johnson v. Bragge, [1901] 1 Ch- 
28; or to show that the instrument is contrary to the real terms of the contract 
and that it ought to be set aside (/Vice v. Zey (1863), 4 Gift. 236); provided 
there aie no written instructions in existence (Lackerateen v. Larkerateen (1860), 
30 L. J. (cir.) 5). 

(/f) 29 Oar. 2, c. 3; see Thomas v. Dana (1757), I Dick. 301, 303 ; Rinjera v. 

FMrl (1767), I Dick. 294; Re Boulter, Fx parte National Brovineial Bank of 

Knglatnl (1876), 4 Ch. D. 241; Johnson v. Bragge, aujyra. 

(l) Murray v. Parker (1864), 19 Beav, 306, 308; see notes (f), (J), p, 25, ante. 
Where the original agreement is of doubtful construction and the conveyance is 
detimte and unequivocal it is not easy to avoid the conclusion tWt the convey, 
ance may he the best evidence of the actual agreement between the parties 
(IItmphries v. Home (1844), 3 Hare, 276, 278). But, though a defendant resisting 
Bp<^inc performance may go into parol evidence to show that by mistake the 
written agreement does not express the real terms, it appears from the older 
authorities that the plaintiff could not do so for the purpose of obtaining speciiio 
perfomauce with a variation; see n'ite (o), p. 21, ante, and title SpEcifio 
PERFOJtUANCE. 

im) Bavim V. Fittm (1842), 2 Dr. & War. 225, 233; compare p. 21, ante. 

^) Alexander v. Croabie ^835), L. & Q, temp. Sugd. 145, 149; boo Barraut 
f. Barraio, mpra; Kemp v. Aow (1868), 1 (jKff. 258,266 (a question of penalty). 

(o) Mortimer v. Shortaa (1842), 2 Dr. &, War. 363; and see Irnham (Lord) v. 
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correcting a deed by parol evidence when there is anything in 
writing beyond the parol evidence {p ); and, although, in nearly all 
cases in wL’eh the court has reformed a settlement, there has been 
something beyond the parol evidence, such, for instance, as the 
instructions for preparing the conveyance or a note by the attorney 
and the mistake has been properly accounted for(/y), yet a mistake 
may be rectified where it is clearly proved by parol evidence, even 
though there is nothing in writing to which the parol evidence may 
attach (r). So, also, notwithstanding the absence of any evidence 
of intention, apart from the settlement itself and the fact that the 
instructions from which it was prepared are not forthcoming and 
that the solicitor who prepared it and the parties to it are dead, the 
deed itself may afford sufficient evidence of the intention to 
enable the court to rectify the mistake (s). 

The court can order rectification (t) or rescission (a) on the 
ground of mistake upon the evidence of the plaintiff alone, where 
no further evidence can be obtained; but it requires very clear and 
distinct evidence in such a case that there was a different intention 
when the deed was executed {h). 

I 

Sect. 4 .—Kffect of Lapse of Time. 

53. Lapse of time may be a bar to rectification (c) on account 
of the loss of evidence and the doubt thence arising {d), but the 
mere lapse of time of itself, even for a long period, will not be a 

VhM (1781), 1 Bro 0. C. 92, 93; Toirvshejtd {Mnrquia) v. titnrKiriHm (1801), 6 
Vee. 328, 334; Fmler v. Fowler {]8o9), 4 ])e G. & J. 250, 274, ISeulleq v. 
Maelmy (1862), 4 De 0. & J.,279,287, 0. A.; Bloomer v. Spittle (1872), L. li. 

13 Eq. 427, 431. 

(p) Mortimer v. Shortoll (1842), 2 I'r. & War. 363, 374. 

(q) Alea'ander v. Croabte (1835), L. & (t. temp. Su^d. 145, 14!>; and sop, for 
example, Mortimer v. Shortall, tupra, at p. 374; M'Cormaclc v. M'Cormack (1877), 
1 L. K. Ir. 119, 0. A.; Wdirmn v. Wdman (1880), 15 Ch. D. 570, 576 (where the 
draft containing the clause (though struck out) which was alleged to have 
been omitted was in ovidenco); Johnson v. Brayge, [1901] 1 Oh. 28. 

(r) Alexander v. Crosbie, eiijeru, at i*. 160; Barrow v. Barrow (1854), 38 Boav. 
529, 533; M'Cormack v. M'Cormaek, suqwa; Cook v. Fearn (1878), 48 L. J. 
(CM.) 63. 

(tf) Fflzgerdld v. Fitzgerald, [1902] 1 I. R. 477, C. A., following Re Bird's 
Trusts (1876), 3 Ch. D. 214. 

(f) Hanley v. Pearson (1879), 13 Oh. 1), 545; Cook V. Fiam, supra ; and sea 
Smtlh V. Jliffe (1875), L. B. 20 Eq. 666; but compare the comments, upon the 
evidence in that case, in Hanley v. Pearson, snpra, at p. 548. 

(a) Hood of Avalon [Lady) v. Mackinnon, [1909] 1 Ch. 476. 

(b) Tveker v. Bmnett (1887), 38 C^. D. 1, C. A., j>er Cotton, L.J., at p. 15, 
whose observations are referred to in Sonhote v. Henderson, [1895] 2 Ch. 202, 
0. A. In rudfccr v. Bennett, supra, Cotton, L.J., at p. 16, said that with the 
exception of WoUasUm v. 1/V»5e (1869), L. R. 9 Eq. 44, there was hardly a 
single case in which, many years after a settlement was executed, on mere 
parol evidence uncontradicted because there was no one to contradict it, the 
court had altered a deed because one of the parties afterwards desired that it 
should not stand as executed; but soe note (d), p. 12, ante. 

(c) Blomer v. Spittle, supra (the decision in which case was questioned in 
Beale v. Kyte, [1907] 1 Oh. 664); and see Wolterbeck v. Uarroit (1867), 23 
Beav. 423, 431 ) TuU v. Owen (1840), 4 Y. & C. (EX.) 192. As to tho noow^lty 
for bringing an action for rescission promptly, see title Equiiy, \ft\ 

p. 174. 

(d) Wolterbedc v. Barrow, supra, > 


Sect. 3. 

Evidence 
Upon v^ch 
Befiefwill 
be Granted. 


Effect of 
evidence from 
plaintiff only. 


When lapse 
of time 
effectual. 



Mistaks. 


5(BCT. ♦. 

Effect of 
MtpBeof 
Time. 


payment 

nndor 

judgment. 


I’etitiun. 


Conveyance 

unneccesaij. 

FraOtloe 

usually 

adopts 


Incidental 

telicf. 


CoBta. 


bar, if the mifttake is clearly made out (e), and, moreover, the time 
to be considered is the date of the notice of the error tmd not the 
date when the error was committed (/). 

After money has been paid under a judgment founded on the 
construction of an agreement it is too late to bring an action to 
rectify the agreement on the ground that such construction was 
contrary to the intention of all parties {fj). 

Sect. 5. — Practice. 

54. The court will not rectify an instrument on petition (A), 
except, it seems, on a petition under the Trustee Acts (t), and so long 
as the instrument stands unaltered it cannot avoid acting on it (j). 

Where a deed is ordered to be rectided the order of the 
court is sufficient without a conveyance (k). Sometimes the judge 
will authenticate the alteration by signing his initials against it (I), 
but this is not necessary (?»). The usual course is to direct the 
declaration made by the court to be indorsed on the instrument («). 
Whero an appointment under a settlement is set aside the court 
may direct a note of the appointment and a copy of the order 
rescinding it to be indorsed on the settlement (o). 

AVhen a conveyance is set aside on the ground of mistake, an 
account of rents and profits may be directed and interest charged on 
purchase-money (p). Occupation rent may also be charged, and sums* 
expended on repairs and improvements may be ordered to be repaid (</). 
Costs will depend on the conduct of the parties. Where the 

{f) Wolterherlz v. Harrow (1857), 28 IVuv. 431 (a inarriago sottloment 
rectified after thirty-four years and the death of the husband); M'VormacIcv. 
M'iJormack (1877), 1 L. R. Tr. 119, C. A. (a post-nuptial settlement rectified 
after thirty years, and after the dejith of tho srtlicifor who piepiired the deed); 
lie Garnett, Gandy v. Macaulay (1885), 3l Ch. I). 1, (’.A. (a release to a tnisteo 
set aside after more than twenty years and after the death of tho trustee); 
Mil/arv. Graiy (IS-IS), 6 Reav. 433 (.a release set aside after more than uinoteou 
yoais from the date of oxee-iition). 

(/) Ikaie V. Kyte, [1907] 1 Ch. 561. .is to the effect of lapse of tune in the 
case of money paid under mistake, see pp. 31, 32, }>o<^t. 

{y) Caird v. Mo$$ (1886), 33 Ch. D. 22, C. A. 

(h) lie Malet (1862), 30 Beav. 407. 

(t) See title Tbttsts ano Tri^ktees; and see lewis v. Ihliman (1852), .3 
H. L. Cas. 607; lie De. La Tom fu's Settlement (1870), L. B. 10 Eq. 699; He 
Jhrd’s Trwds (1876), .3 Ch. I). 214; and possibly also on a petition tor payment 
out of a fund paid into court under a juivate Act of rarliamcnt (ffe Iloffe's HsUite 
Jet, 1856 (1900), 48 W. E. 507, in which the two former cases are discussed). 

{f\ he Makt; supra, at p. 408. 

[le) White V. White (1872), L. E. 15 Eq. 247; Hanley v. Pearson (1879), 1.3 
Ch. 1), 545; Jkale v. Kyte, sufira, at p. 566; see Stock v. Vintny (1858), 25 
Beav, 235; see, however, the other cases where a conveyance was directed 
(Kxeierplarqins) v. TCxeter {Marchnnms) .J83S), 3 My. & Cr. 321, 326; Malms’ 
bury (Earl) v. Malweshury (Comifess), Phidiiy>oH v. 'rnrner (1862), 31 Beav.407: 
Clark V. Molpas (1862), 4 De G. E. & J. 101), 
ff) Stock V. Ptiiintj, supra, ' 

(in); White v. IFA/te, supra. 

(nfj See Hanley v. Pearson, supra; ihhnson v, Brayye, [19011 1 Ch. 28, 37; 
Gifford {LordU. f'ikhardinye, [1899] 2 Ch. 32; 2 Seten, Judgments and Oi-dere, 
6th «d., pp. 1708 et scq., 1714,2306. 

(i|) Hood if Amhn {IMy) v. Uivkimon, [1909] 1 Ch.476, 484. 

^ i Plomsr Y* (1872), Jl, 
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plaintiff is entirely to blame he must pay all the costs (a). If both sect. 6. 

parties are to blame, the plaintiff in making the mistake and the Practice, 

defendant in refusing to correct it, no costs will be given (b). Where 
specific performance is refused on the ground of reasonable mistake 
on the part of tlje defendant, no costs will be given (c). When a 
settlement is rectified and no party is to blame, the costs may be 
paid out of the settled funds (</), hut a party who is to blame must 
pay (lie costs (r). The solicitor whose mistake rendered an action 
to rectify necessary cannot, in the absence of fraud, be made to 
pay the costs (/). 

Part VI.—Recovery of Money Paid under 

a Mistake. 

Sect. 1. — Money Paid Voluntarily under a Mistake of Fact. 

56. ,Where money is paid voluntarily under a mistake (flf), on the General mie 
])art of the payer, as to a material fact, it may, as a general rule, “ 
be recovered in an action for money had and received to tbo use of 
the plaintiff (A). This general rule is subject to certain restrictions 

(a) Hama v. Prj'pfrcl! (lS(i7), L. R. 5 Eq. 1, j; lUvouur v. SpUilr (1872), 

L. R. 13 Eq. 427, at ]). 432. 

(/») Ibid.; MiTtinver V. tihorhdl 2 Dr. & War. 1503; Puf/ct v. Mmshnll 

(lficS4). 28 Dh. D. 25.'», 267. 

(i ) HwaiaUind v. UKtraley (1861), 29 13onv. ■130, 436. 

((/) Stuck V. (1858), 25 Reav. 235 ; f>eo Toiiilninm v. /.rify/i (IS45), 14 

W. R. 121. 

(f) Meadoicav. Mcouiowa (1853), 16Roav. 401; see James v. ('otuhmati (las.i), 

29 ( h. D. 212, 218, 

( f) Clark V. (fvdii’ood (1877), 7 (^h. D. 9, C- A. 

{if) For reoovoiy of inonev paid for .a fonsidoration which fitilH, bco tiiJo Foiy- 
TRO'T, Vol. VI J., p. 481. For nvoiioy jKod by mistake by cxocutorb, see tjUo 
ExKcu'Coita ANU Ai>MiN[R'ni.\TOKs, Vol. XIV., pp. 278, 321. For reiiovoiy "f 
immoy avisitip troni iiiihtako in tains of goods or of land, see, respectively, tith-s 
8 ai,k oy (ioons , OF D.vno. 

Ui) Kc(' Kflhi V. Solan (1841), 9 M. & W. 54, Rarke, R , at p. I'lS ; h rmuan, 

V. Jejjrirs (1869), Ij. R. 4 Exch. 1S9, 197, 198 ; Kendal v. Il'ooj dSTl), I,. R. 6 
Exeb. 243, Kx, t’b.; t’olotnal Dank v. Erchnnffp, Hank of yaimoulk, Nora Sroiia 
(1885), 11 App. ('as, 84, R, ; Mdnra v. Dnwvti {l^'Zl), 6 B. & (5, 671; Hooper 
V. Haeter (Jorparaiion, 56 L. J. (a. «.) 457, Sec also Lmaa v. IFomctcA- (183.3), 1 
Mood, & R. 203 (where money paid in forgetfulness and in the hurry of liusinoss 
was recoveiod); ('lenigh v. Henry (1894), 10 T. D, R> 603 (where money paid to 
tlie defj'Tidant under a mistaken belief that there was a contract between the 
plaintilT and defendant was recovered); Mcadmea v. Grand Jmeixou Waiat works 
t 'o. (1905), 21 T. L. R. 638, better reimited (1905), 3 L- O. R. 910 (where over, 
payments of water rates made under a mistake of fact were held to be recover- 
able); He Podeya ('o., 7Jrf.,'[]901) 1 Ch. 276 (fees paid to a director for eeivices 
rendered during a periodoWhen his office was vacated under the articles of the 
company); Bather v. (1856), 1 0. B. {s. s.) 121 (money paid for rent 

after the title of the j|PFendunt.s had expired); compare Meailoim v. Grand 
Jnm tion Wutenrorlta Cch, supra; Slaier v. Burnley Gcrfioration (1888), 59 L. T, 

6;i6 (where an overpayment of water raft made on a wrong basis of assessment 
Was hold hot to have been a poyuiont made under compulsion, but a voluntary 
payment and irrecoverable). In Davtem v. J^enmwjes (1889), BdT. L. B. 73, 
brokers quoted a price for stock to cb'ents, but by mii^ake did not tell fhe 
oUents that the quotation was eim dividend. The dividend before sale was 
paid by||he company to the clients direct, Tbp brokers subseijuently paid 
to ^e ments the proceeds of sale, including, .under protest, ijn amoimt 
ittributable to dividend^ to enublo ISiwa to »i$?t thetf dbiigations, and it va# 



MISTAKE. 


SacT. 1. or limitations hereafter referred to (t). Where money is pftid 
Paid voluntarily with full knowledge of the facts, and there is no mala 
Volo4itaril|i fulca, it cannot be recovered (A). 

Mirtake^of 56. The mistake may consist in the payer never having known 
Fact. the real facts, or in his forgetfulness of facts of which he once 
had full knowledge (f). The possession of the means of knowledge 
raistSctmay 0* which the j)arty does not avail himself necessarily does not 
ooMirt. prevent the application of the rule if the money was in fact paid 
Possession of under a real mistake (m), although such possession is strong 
means of evidence from which it may be inferred that the party had actual 
knowledge, kjio^vlcdge of the circumstances (a). 


E&^tof stale 
of cifcum- 
stari^ on 
payment. 


57. If money is paid under the impression that a certain 
state of circumstances is true when in reality the facts are 
otherwise, it may, generally speaking, be recovered back, however 
careless the i^ayer may have been in omitting to use due diligence 
in making inquiries. If, how'ever, the money is intentionally paid 
without reference to the truth or falsehood of the matters, the 
payer meaning to waive all inquiry into them, and intending that 
the person receiving the money shall have it at all events, it cannot 
subsequently bo recovered {b). But it is not enough that the means 
of acquiring accurate knowledge existed; the party must practically 
have waivecl all inquiry (c). 


Mistake mutt 58. The mistake must bo a mistake as to a material fact, that is, 
be one of a it must relate to a fact which, if true, would have rendered the 
material fact, p^rty under the mistake liable to pay the money, and not merely as 
to a fact which, if true, would htive rendered it desirable that be 
should pay it {<1). . 


Mistake must 
be between 
payer and 
payee. 


59. The mistake must not only be as to some fact affecting the 
liability to pay, hut it must also be a mistake between the party pay¬ 
ing and the iiarty receiving the money. If the fact about which 
the mistake exists has nothing to do with the payee, the rule does 
not apply (c). Purtliermore, the mistake must he that of the 


held that thoy were uot entitled to rei-over the amount sc» attributable to dividend 
from their clients; tho fact that the payment is made iii coniioction with a hot 
BComH to be immaterial [Gaston v. Vole liillO), '20 T. L. It. 4(58). 

(/) iSeoj). 33, 

[k) T/tyyiiV.*S'(;««(1849), 7C. 15.03; and^ee Uroinlryv. JIolluiul 

[l) Kelly V. ISctart (1841), 9 M. & W. 54 ; Linw v. IVoraiDuk (1833), 1 
Mood. & it. 293; and see Hood o/ Jialon [Lady) v. Marknnum, [1909] 1 Oh. 
476, 483; <<0Dipere Wason v. Waretinf (1862), 16 Beav. 15], 155. 

(to) Kdlyy. HoUm, supra, approved in JmjH'itol Bank of Canada v. Bank of 
IlimilUm, [1903] A. 0. 49,56, B. 0,; Townsend v. Crowdy (1800), 8 C. B. [JS. s.) 
477 ; Ikiils V. Llot^d (1848), 12 Q. B. 531. 

[a) Bdl V. Gardiner (1842), 4 Man & G. 11, per Tinhal, C.J., at p. 24; 
Browidie v. Campbell (1880), 5 Ai>p. Cas. 926, 962f\l‘2)urrant v. Kcclesi'asitcal 
Comtnisaum.trs (1880), 6 Q. B. B. 234. m 

(hyXelfy V. Holari, supra; Wasonv. Wareiny, supru,^'pi 165. 

(cT Townsend v. Crowdy, supra. 

(a) Buie V. Dtekason (1786), 1 Term Hep. 286, per Loi-d Mansviktjj, C.J., at 
j>. 287; Standish v. Ross (1849), 3 Exoh. 527; Aiken v. Bhort (1806), 1 H. & N. 
*210t per BfiAMWELL, B., at p. 216; Kelly v. Solnri, supra, 

ISkyrfng v. Ormiwood (1825), 4 B. & 0. 281; Chambers v. MtUer (1862), l«j5 
C.B. (N, S.) 126; see BoUard v. Bank of England (1871), Ij, B 6 ^B* 623 / 
Beauts^ Bank [London Age^ef) v. Beriro As Co. (1896), 78 L. T. 6#, 0, A-J 
•pd tlile Bankbus jufp ^AjqciNQ, Yol. I., ‘p. 819, ^ 
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person who paid the money, and ,;®ot of another person on whose Sbot. 1 . 
mista^ce he thought fit to act (,/'). Money Paid 

60. Wliere the defendant relics on the Statute of Limitation (p), 

the statute runs from the date of payment and not from the date of luistake of 
the discovery of the mistake, nor from the date when the plaintiff Fact, 
might have discovered it with the exercise of reasonable diligence (//). Time'iimit to 

61. Where there has been neglect or misconduct on the 
plaintiff’s part, he may be preventeil from recovering by the fact ^ ‘ . . 
that the defendant will be placed in a worse position than if the 

moj^ey had not been paid (i) ; but whore there has been no neglect 
or misconduct, this fact affords no defence (/c). 

Again, if some mutual relation exists beUveen the parties which Effort of 
creates a duty on the part of the plaintiff towards the defendant, ® 

breach of such duty will disentitle him to recover il ); but if no 
such duty is cast upon the plaintiff, mere delay in discovering the or breach of 
mistake is not laches on his part, and he may nevertheless rci’over 
the money paid by him under a mistake of fact {in). 

62. Where money is paid by one party to another under a Whetidoinand 
mistake of fact of which the payee alone was ignorant, a nece^ary!^ 
demand for payment must be made before action, because, until 

such demand, there can be no duty on the part of the payee to pay 
the money over (■«); but where the mistake is common to both 
parties no such demand is necessary (o). 

63. It is not necessary that money should have been actually Actual 
paid. The same rules also apply where the money has only been pay*“«nt 
all0TO(l in nocounKj.). 


(/) Mots V. Mersei/ Dock aiid Harbour Board (1872), 20 W. R. 700; hco 
Kirrison v. Olyn, Mills, Carrie «fc (-o. (1909.), 101 L. T. 67o; rovoiscd (19|0(9), 
102 L. T. 674, U. A., but restored by the IIouso of Lords (1911), lOo L. T. TOl, 
11. Ij. ; Be Ah Arraaf/iny Debtor (1909), 48 I. L. T. 21, 0. A. As to payiueuts 
uiade to an agent, see title Aoency, Vol. I., p. 225. 

[a) Limitation Act, 1623 (21 Jac. 1, c. 16), s. 3. 

(/i) Baker v. L'ouraye <fc Co., [1910] 1 K. B. 56 ; see Be Croyden, Hinvhs v. Boherts 
(1911), 55 fck)l. Jo. 632 ; titles Eyuri'V, Vol. Xlli., pp. 22 et sey.; Limitation 
OK Actions, Vol. XIX., pp. 47, 173, and cases cited tbid., p. 173, note («). 

(t) Freeman v. Jeffries (1869), L, R. 4 Exch. 189, 19.); Vonttaental CaoiiU lioiic 
and (iutia J'erclia Co. v. Klmimort, Sons & Co. (1904), 90 L. T. 474, ('. A.; 
Klnmvori, Sons it Co. r . Dunlop Bulkier Co. (1907), 97 L. T. 263, H. L. ; Kerrmm 
V. Clyn, Mills, Currie <t Co. (1909), 101 L. T. 675: reversed (1909), 102 L. T. 
674, C. A., on the ground that the money was paid as intended and lunlor no 
mistake of fact, but restored by the House of Lords (1911), 105 L. T. 721, II. J., 
(A) Standtsh v. Ross (1849), 3 Exch. 627, 634; Colorml liaiJc v. I'Dcliauye Uuak 
of Yarmouth, Nova Scotia (1885), 11 App. Uas. 84, P. U. 

(f) See Durrani v. Ecclesiastixal Commissioners (1880), 6 Q. B. I). 2J14, per 
Pollock, B., at p. 236; 0scks v. Masterman (1829), 9 B. & C. 902. See also 
MaJther v. Maidstone (1856), 18 0. B. 273; London and Btver Piute Bank 

V. Bank of Liverpool, 1 Q. B. 7 ; Imperial Bank of Canada v . Bank of 

Hamilton, [1903] A. (IL*49, 68, P. 0.; title Bankebs and Bankino, Vol. I., 
pp. 617, 618. ‘V 

(m) Durrai f v. Ecclesiastical Commisa^mers, supra; Clifton v. Cockburn (1834), 
3 My. & K. 70. 

(«) See Kelly v. Solari (1841), 9 M. & W. 64, per Parke, B., at p.#8; Freeman 
V. Jeffrie (1869), L. E, 4 ^ch. 189, per Bramwbll, B., at p, 200 ; and see fltle 
Oontraot, Vol. VII., p. 488. _ , ♦ 

I o) Hjjfeir y. Courage & Co., supra, distinguishing Freeman v. Jefries, sujira. 
p) Spring v. QreenUfood (1825), 4, B. & 0. ‘#81; Lucas Y-.J^Cjim *^1844), 
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Sect. 1. 
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Voluntarily 
under a 
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Fact. 

Ciroum- 
BtttDuea 
KaflSoient to 
entitle party 
to reopen 
account. 


No right to 
record aB a 
general rule. 


Mistake. 

Where itccounts between twa,^»rt]es are showtt to be etroneoua 
to a coneiderable extent botn in amount and in the number of 
items {q\ or whore there is a fiduciajfy relationship (r), and a less 
considerable number of error.=< aro shown («), or where the fiduciary 
relation exists and one or more fraudulent oniiKsioiis or insertions 
in the accounts aro shown (M, the court will open the account («), 
and not nu'rely surcharge and falsify (/>). Jiut, whero th(*re has 
beon a long lapse of time and loss of hooks and tldcuments, the 
court ma\ (lecline to open the accounts altogctljc r and givt* liberty 
to .surcharge and falsify only, notwithstanding that numerous and 
important omu’s in the account are proved (ch *1 

Skct. 2 .—Money Pniil Vuh(7itunh/ wider a Mistake of Laic. 

64. Money paid voluntarily {d) with a full knowledge, of the 
facts is not, as a general rule, lecoverahhs merely upon tin' ground 
that it was paid under a mistake as to the law or as to the legal 

0 Q C. IN'J ; Siamtiih v. Uoss (1S49), 11 Exob. 627, 63+, fhmjiU v. 

(1350),+ Kxi'li. 720, 720; Llireiisjien/er v. Anderson (lS+3), 3 Exrh, MS; IIan/ 
iC /Vi. V. If albs, [1900^ 1 U. Jl. 076. Jiiit the giviug of a negotiable instrument 
is for this pui]H)bo eipiivulent to the payment ol money {(^oioanl\.J/uylit‘s[\litni), 

IK. &J.+-KJ). 

(</) A single error may, however, be sufficient to justify the court in opening 
an account [Taylor v. linyhn (17S8), 2 liro. U t!. 310; dubnstn v. Cuilis (1701), 
3 Hro. 0. C. 2t)(i: Coleman v. MeUersh (1850), 2 Mao. & 1+. 309; Triit v. Clay 
(1813), tJ Beav. 503; soo IkiniiU v. tiinelair (1881), (5 Ap]). Cas. 181, J’ As to 
aeoounts between mortgagor ami mortgagee, see title MoirrG.vos, pp 21.j ei sn/., 
po!.t. As to accounts between personal rejiresentatives and triisleos and 
beneficiaries, see titles Exiscuruns anu Administuatoks, Vol. XIV., 2ip- o^O, 
338 el sey. ; TkUsTs a.vo Tri'.stke.s. 

[r) See Cheese v. Keen, [1908] I Vh. 24.'},j«r Nevii.t.k, J , at p. 251 ; lie Wehh, 
Lambert v. Nti//, [189+] 1 Ch. 73, 8+, C'. A. As to tlie tiuu' within which the 
Jy socking to open or set aside the account must assert his right, and 
erally as to when a fiducinry relationship cxis(.s, see titles ConthauT, 
VII., p. 358; Kquitv, Vol. X'Jll , pp. 1(5 -18; KnAunri.ENT and Void¬ 
able Conveyances, Vol. XV., p. 107 ; Ju-Uhation oi' Aiiio.ns, Voi. XIX., 
p. 170; SoLicrroRS. 

(«) Soc note {(/), sujyra. 

(t) Where the single error comiilaiiiei of is a fraudulent item the proper 
course is to open the accounts altogether [Allfrey v. All/rey (1.8+9), 1 Mae (It (i. 
87, followed lu Williamson v. Harbour (1877), 9 Oh. U. 529, per Jesskl. M It., at 
p. 533, and Oethiny v. Kciyhkij (1878). 9 Ch. J>. 6+7, per Jeshel, M.R.at 
p. 560), hut, except in the case of fraud, where there is a single error the 
court will not order the whole accounts to he opened, but will decree that the 
plaintiff be at liberty to surcharge and falsify. 

[a'j ilow far the court will open accounts, upon the proof of error appear¬ 
ing in some, but not all of them, must dejiend upon the circumstances of the 
particular case, and if such circumstances lead to the inference that the errors 
proved in some coses may be expected to appear in all, relief will be given in 
respect of all [Cheese v. Keen, [1908] I (.'h. 216, jwNkvii.le, J., at p. 261); see 
ulso CoUman v. Mellersh (1850), 2 Mac. & O. 309, 33+; and see as to oiieuing 
accounts stated, title CONTEACX, Vol. Vil., ji. +90,,, 

Ih) Wdltumson v. Baihoar, per JessbI., MHfe,, at p. 533, 

{cS^iUar v. Cratg (1848), 6 Beav. +33, 

(«)p A payment of duty not exigiblij, e.q. for male fiervants, is a voluntary 
payment ( WhiUley, fM, v, ft. (1910), 101 L, T, Jo. 741). As to the iiayment of 
mobey under compulsion of legal process, see title Contbacv, Vol. Vll., p. 468; 
fotmoney |!lhid for an illegal oouBidemtion, see ihUh, p. +09; as to money paid 
uvaer duress, see ibid., p. 478 J and as to money pedd under an erroneous con- 
strttotioft of a will, see title Wills, As to the effect of a voluntary payment 
undeivw supposed legal liability as regards estoppel, see title Mli^CuppiiL. 
Yub |>. +05; v. AVwfieajf, [1907] 1 'Oh. 266. 
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effect of the circumstanoes unde:^ 

sums aMuwod in account under a mi^ken view as to the plaintiff’s Mosey Paid 
rights be recovered (/), and <arhere a party accepts a sum as a Voluntarily 
composition for his debt of a larger sum under a mistake of law ®oder a 
he cannot subsequently sue the defendant for the balance of the Mistake of 
debt Co). 

65. Where money is paid at a time when the law is in favour of the 

payee, it cannot be recovered by reason of a subsequent judicial uTuieretand- 
decision reversing the former understanding of the law (ft), mg of law, 

Thfr general rule does not apply as against a principal where a When rule 
payment has been made by an agent who, to the knowledge of the 
jiayer, had no authority to make it (j). 

66. Where money is ordered to be paid out of court to a person Paymenj out 

apparently but not really entitled, and the Paymaster-General obeys ’ 

the order, then, except possibly in cases where the order was obtained ®*'^*'* 
by fraud or forgery, the person really entitled, though not before 

tlie court when the order was made, lias no claim on the Con¬ 
solidated Fund under the Court of Chancery (Funds) Act, 1872 (A:). 

67. The rule that money paid under a mistake of law cannot Rule not 

be recovered is not, however, absolute. absolute. 

Thus, where in the particular circumstances of the case there is Relief where 
any ground which makes it inequitable that the party who received retention by 
bhe money should retain it, the court will sometimes give relief inecmitaW^’ 
against mistakes in law as well as against mistakes of fact(G< So 


(r) Ntffiollav. Lemin (IT-IT), 3 Atk. 573; Lowry v, Bovrdieu (1780), 2 Doug. 
'k. b.)40S; Btfbie V. Lumlt-y (1802), 2 East, 409; Htevem Lynch (1810), 12 
East, 3S; Jirishaney. J)acres (1813), 5 Taunt. 143; Deiiby v. Moore (1817), 1 
H. & Aid. 123; Uooilnmn v. Boyers (1820), 2 Jac. & W. 249, 263; Btafford v. 
StaJlord (1867), 1 De G. & J. 19;{, 202. C. A.; Moyers v. Jngham (1876), 3 Oh. D. 

0. A.; Blaler v. Burnley Corytmiiion (1888), 59 L. T. 036; Henderson ▼, 
Folkestone Waterworks Vo. (1886), 1 T. L, R. 329; see also Gomery v. Bond (1816), 
3 M. vt a. 378; Mkdl v. Bromaye (18.54), 24 li. J. (ex.) 63; Andrew v. Bridymanf 
’1908] 1 K. IJ. 596, 0. A.; see also Kvaiison v. Crooks (1911), 28 T. L. II. 123, 
oer Hamilton, J., at p. 124. 

(/) Bkynny v. Grcemrooil (1825), 4 B. & C. 281. But the mere non-demand 
of the full amount due by reason ul a mistake in law does not amount to 
nn allowance on account {It. v. Jilenktnsop, [1892] 1 Q. B. 43); see also Davts 
V. Morier (1845), 2 Coll. 303, where a person who by mistake had received for 
nome years a less income than he was entitled to under a settlement was held 
to bo entitled under the circumstaiicos of the case to have the difference made 
lip to him out of the estate of the di'ceased settlor. As to o^ieuing accounts, 
isoe, however, p. 34, post. 

{y) Kttchin v. Hawkins (1866), L. R. 2 C. P. 22. . . i . 

(A) Hendersony. Folkestone Waterworks Co., supra ; so also, when an injtinotion 
is wrongly granted, an undertaking given by the plaintiff is equally enforceable 
whether the mistake was in point of law or of fact {Hunt v. Hunt (1884), 64 
L. J. (CTJ.) 289). 

(t) fcjee Blackburn and IHstrUU Benefit Building Bociely v. Cunliffe, Brooke A Co. 
(1885), 29 Oh. D. 902, C. A., per Cotton, L.J., at p. 910. 

(ft) 35 & 36 Viet. c. 44; see Me irtWiams’ Settled Estates, [1910^ 2 Ch. 481, 
following Be Barujar’s Trusts (1889), 41 \)h. D. 178, 186. explaining Jones v. 
Jortea (1879), [1901] 1 Ch. 464, n., and Bath v. Bath, [1901] 1 Ch. 460, and 
distinguishiug Slater v. Slat&r (1888), [1897] 1 Ch. 222, n.; Morels Joseph, 
[1897] 1 Ch. 213, C. A. (where paymont was obtained by the wrong person Hy 
fraud, and was repaid out of the fund). • • 

(1) Stone.V. Godfrey (1864), 6 DeG. M. A G. 76, C. A., per TvmnESB, L.^., at 
p. W); Royers V. Ingham, sujmi, per MelXiISH, L«J., at p. 867; ^Ucard ft 
Walker, [1896] 2 Ch. 369 ; see p. 4, ante, 

XXI, ® ^ 
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where the payee, knowing th^ law himself and knowing that the 
payer is ignorant of the law and would not pay if he were not so, 
is an accessory to the payiinnit by the payer, for example, by getting 
some person to misinform the payer of the law, and obtains the 
payment from him by tliese means, he may not be allowed to benefit 
by his inalafiths (?/<). 

68. Although no action will lie for the recovery of money paid 
under a mistake of law to an officer of the court, the court will order 
it to be repaid (?j). provided that no injury will be done to anyone 
or the rights of others interfered with (o). But paytuent of money 
into court in ignorance of the legal consequences does not amount 
to the kind of mistake for which equity will give relief (p). 

69. Relief in respect of a. payment under a mistake of law has 
never been given in the case of a simple money demand by one 
})er8on against another, tliero being no fiduciary relation between 
them and no supervening ecpiity by reason of the conduct of either 
of the parties (q). 

70. Where accounts are drawn up and assented to by parties 
under a •common mistake as to llieir rights and oldigations, tlie 
accounts may be directed to be opened (r). 

( 7 / 1 ) Duon V. Mduhhind (*aiiai <'o. (IS.'il), b Wils. & S. 41.7, 4.jl, U. Tj. I'lind 
Fco ffeiideriKoi v. J'^dkentoiie Wuim'iroi hs (*o. (1885), 1 T. ]j. U. 32!), Lord 
Cor.EKiDOK, (!.J. 

(id Jic Condon, Kr jmrte Jnmen (ISTl),!) Ch. App dOf) (triistoo in bankrujttcy); 
f{c Caniao, 10'porle tiinmimid’i (IS.S.'i), Id Q. H. I) 30S, A. (tnisfi'O in hiink- 
niptcy); Jie liroini, Ihjouy. Ihmon (ISSd), 32 <'h. J). o!)7 (tiiisteo in hqnidfi- 
tion); ftc Jllioadfs, Kr jmrir Uhmdfs, [ 189!)) 2 Q. H. 347, (A. (fdlioial rccoivei); 
Re. Tyler, Kr parte OJn'ud Rrceiccr, [l!)07] 1 K. J{ 865, A (oUiciHl roceiverj 
This rule does not, however, apply wlieio the olfioer of the court has neither 
done nor omitted an}tliini' whndi could give rise to the suggestion that 
ho has committed the court to a o.ourso which is in anj' way unworthy of its 
dignitv (/fe/A(//, Kr parte tfjjinol lleceirer, [lf)07] 1 K. 11. S7.;, ST!), C. A.; 
SCO Tapster v. H'arf/ (l!)d!)), 101 L. T. ‘2b). The principle ostahli-ihcd by Re 
thndon, Kr pnrte James, stqn'it, that the court will not allow its ollicer, iho 
trustee in bankriiiitcy, to retain luoiicy for distribution among tiie creditors 
when it would be contrary to fair ilculing to do so, is not contined to tlic case 
of money paid under a mistake of law, but is of general applii'aton {Re TyUr, 
Kr iHirte Official Receirer, sii/ira). 

(o) Re. Camae, Kr parte Ktinniomh, supra ; Re Opera, Ltd., [1891] 3 Ph 2d0, 
C. A.; see Hand v Rlow, [1901] 2 (Ui 721, 729, 730, C. A. Where a trusteo lu 
baftkruptc 3 ''haB divided the money in (piestion among his creditors, but the court 
sees that there are other moneys to come into his hands and it has not been 
shown that auy injury will be done to aiij’ono, ho will be ordered to apply the 
money which is coming to him in rejilacing the money divided {Re Oarnac, Kx 
parte Siinmonds, au)>ra) 

[p) (heat Western Rail. Vo. v. Vripps (1845), 0 IJaie, 91. 

(</) Rogers v. Intfham (1876), 3 Oh. 1). 351, 0. A., pir James, L J. ; and see 
Midland Oreat Watern Rtnlway of Ireland Uhrcctors etc.) v. Johnson (I80.S), 6 
H. h. Oas. 798. 

(r) Thomas v. JIawkee (1841), 8M & W. 140; Daniell v. Sinclair (1881), 6 
Aup. Oas. 181, 191, P. U.; and see Re Rayley-Worthingtoii and OohetJi Contract, 
[1909] 1 Ch. 648, per Pakkbr, J., at‘p. 666. 
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i’ijf Account Stated - . - See title Oontbaot. 

Apportionment • - - „ Executobs and ADMiNisTttAToB9 * 

Landlokd and Tenant; Beai 
pROPEBTT AND ClJA'rTELS ReAL; 
Eentcharges and Annuities ; 
Settlements ; Trusts and 
Trustees; Wiixs. 

Appropriation of FaymenU „ Bankers and Ranking; Contract; 

Guarantee ; LriniATioN ur 

Actions. 

Banking - - - - „ Bankers and Bankino. 

Bnildvng Svcietiea - - „ BuiLDiNO Societies. 

Coinage - - - - CONSTITDTIONAL Law. 

Friendly Societtea - - „ Briendlt Societies. 

Oooda Bargained and Sold - „ Sale or Goods. 

(dooda Sold and Delivered - „ Sale OF (3oods. 

Jticmne Tax - - - „ Income T.ax. 

Independent Advice - - „ Fraudulent and Voidable Con¬ 

veyances ; Solicitors. 

Industrial Societiea ~ „ Tndustrial.Puovident.andSxmilah 

Societies. 
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Mon^ Counta - - - „ Contract ; Sale of Goods ; ^VouK 

and Labour. 

Money Had and Itereiied - ,, Contract. 
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Time Limit of Actions - „ Limitation of Actions. 
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Part I.—Money and Interest on Money. 

Sect. 1.— Money. 

Honey In 71. The term “ money ” is applied to the means whereby the 
general. medium of exchange or the comparative values of different com¬ 
modities is ascertained (a). Such medium may consist of tokens 
or coins, which, in a narrower sense, are called “ money ” (h). 

(a) See Encyolopsedia Britaimica, 13th ed., Vol. XVIII., tit. Money, 
for the modern application of the term. For the meaning of the term 
in a will, see title Wills. 

(b) In Com. Dig., tit. Money (B. 1), six essential characteristics of 
money are stated, namely: a fixed weight, alloy, impression, and valuation, 
the King’s authority, and proolauiation ; citing the Case of Mixt Moneys 
a0O4), Uav. Ir. 18 a, 19 b ; see alsq Vin. Abr., tit. Money, Vol, XV., p, 420. 

standard of value in this country is the pound sterling, or sovereign, 
as to winch and as to coinage and currency, see title Constitutional Law, 
Yol. VI., pp. 461 et eeq. As to paper cun-ency, see ibid., pp. 462, 464; 
■ee also title Bankers and Banking, Vol. I., p. 670. As to payment in 
coin ilnti legal tender, see titles Bankers and Banking, Vol. I., p. 670; 
CoNSfitUTiONAL Law, Vol. VI., pp. 461,462; Contract, Vol. VII., pp. 418 
at $eq. As to coinage offences, see title Criminal Law and Procedure, 
Vot, IX,, pp. S14 ei seq. 
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The compajative values above mentioned (c), when reJilced Reot. i. 
to terms of money, constitute, for example, the priee of goods Money, 

sold (d), or the respective values of property exchanged (<»), or the , 

compensation for loss or damage sustained (/). defining tern 

They may express the extent of contractual obligations (d), or 
may define liabilities the extent of which has been ascertained or 
determined either by agreement, or by a competent authority or 
tribunal resorted to, chosen or appointed for the purpose (h). 

In the succeeding portions of this title the word “ money ” is used Moner as 
to denote that form of wealth or credit which is transferred from one 
person to another by means of coins, bank-notes, cheques and similar credit train- 
instruments. fp^ed by 

Skct. 2.— Interest on Money, coins etc. 

Sub-Sect. 1.— Ikfhitfiun. 

72. Interest, when considered in relation to money, denotes the interest, 
return or consideration, or compensation (i) for the use or retention 

by one party of a sum of money or other jiropertv belonging to 
another, and may arise from a loan(/.’), or investment of money, 
or as a result of money or jiroperty belonging to one party being 
retained or uurepaid by another (/). 

Sub-Seit. '2.—When Pni/ahte. 

73. At common law debts do not, as a general rule, bear Common 

interest unless there is an agreement to pay it (hi). *'“^**‘ 

74. Interest, however, is payable in the following cases:— Statutory 

(1) Where a right to it, or an authority for its iillowanco or 

payment, is conferred by statute (ii). 


(c) See p. 30, ante. 

(d) See title Sale of OooTts. 

(e) See titles Contract, Vol. VII., p. 444 ; Partition, pp. 809 et seq., 
815, post 

if) See title Damages, Vol. X., pp. 304, 305. 

Ig) For payment of money in discharge of contr.actual obligation, see 
title Contract, Vol. VII., p. 444; ns to appropriation of payments, see 
ibid., p. 449; a.s to proof of payment in discharge of a debt, and rirciiits 
generally, see ibid., pj). 446, 459 et seq.; as to payment by bill of exchaiij’e 
or cheque, see ibid., p. 447. 

(A) See titles Arbitration, Vol. I, pp, 468 et seq. ; Damages, Vol, X., 
pp. 304, 328 ; .Tudgments and Orders, Vol. XVllI., pp. 209, 219. 

(«) For a modern deflmtion of interest, see Fncyclopaadia Britannic,a, 
13th ed.,Vol. XIV., tit. Interest. As to the effect of taking interest on arrears 
of rent upon the remedy of distress, see title Distres.s, Vol. XI.. p. 

For the meaning of the term “profits,” see Fe Spanish Prospeeting Co., 
Ltd., [1911] 1 cL 92, 98, 99. C. A. 

(k) As to money lent, see pp. 44 et stq., post, and title Mortgage, 
pp. 87. 113 et seq., post. 

(l) For example, in the e.aHe of principal and agent, see title Agencx, 
Vol. I., p. 188; or in the case of legatees, see title Executors and 
Administrators, Vol. XIV., p. 273. as to cases where interest becomes 
payable by reason of the relation of parties, see p. 40, post. 

(m) London, Chatham and Dover Rail, Co. v. South Eastern Bail. Co., 
[1893] A. C. 429 ; JJe Qosman (1881), W Ch. D. 771; HHl v. 8<m0i Stafford¬ 
shire Bail. Co. (1874), L. R. 18 Kq. 154; B^des v. Rhodes (1800), ,Tohn. 
653 ; Ffuhling v. Sehroeder (1835), 2 Bing. (N. C.) 77 ; Fosteity, Weston 
(1830), 4 Moo. & P. 589 ; Page v. Newman (1829), 9 B. & C. 378 ; Higgths 
T. Sargent (1823), 3 Dow. & Ry. (k. b.) 613 ; Shaw v. Pieton (1825^,t? Dow. 
& Ry. (k. b.) 201; Colton v. Bragg (1812), 16 East, 223; De Berrudes v. 
Fuller (1810), 2 Camp. 426; De Udoilland v. Bowfirbank (1807), 1 Camp. 60 1 
Walker v. Constable (1798), I Bos. &> V. 306. 

(n) See pp. 38 et seq., post. > 
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Sect, 2. 
Interest on 
Miopey. 

General rules. 


?n particular 

CUHCH, 


If a debt or sum certain (o) is payable by virtue of a written 
instrument (p> at a certain tiiue(r/), interest may be allowed (r) 
thereon, to run from that time (s). 

Interest, to run from the time of demand, may also be allowed (r) 
upon all other debts or sums certain (o), if a written demand («) of 
payment is made upon the debtor, giving him notice that interest 
will be claimed from the date of demand until payment (h). 

In both cases tlie interest is payable by W'ay of damages for the 
non-payment of the debt (r), iiml the rate allowed must not exceetl 
the current rate of iiitereHt(d). 

In addition, a special right to interest is conferred ijy statute in 


(o) A Buiti 1o be afterwarda useortaiiied is not a “ sum certain ” {Uill v. 
Soulh Staffonhhire h'ail. Oo. (1874), L R. IS Eq. 154), nor is a sum claimed 
as the balance of an account, rtlucli proves l.o liave been misea.lculal<*d 
(U'M/d V. Kyre (1880), 15 Ob. D. 130, 0. A., disapproving on this point 
Maclantoshv. Great Western Jiail. Co. (J805), 4CiiiT. 683); but it is sutlieieiit 
if the exact sum can be computed by aiitliinetic Irom materials eoiitaiiied 
ill the coiitrai't (London, Ohuihatn anil Dover Jiail. ( 'o. v. South JJadei it Itail. 
Co., [1802J1 Oil. 120, C. A., /mt Ltndi.ky, L..T., at p. 144). A claim may be 
lor a “ sum certain,” notwithstanding tho fact that tJie.ic is a set-oJf w'iiieh 
may cause.a reduction in the amount dually found due (Alejrandra DoeLe 
avd Had. Co. v. Taff Vale Jind. Vo. (llJll), 28 T L. R. 103, 0. A.). 

(-p) The writteu instrument must be one eoutaming, on the lace of it, tho 
contract to ]>ay the debt (Taylor v. Holt (1804), 3 11. & 0. 452). 

(<i) An a/greement to jiay at a stated period alter tho happening of a 
lutiiic event is an agi'cemont to pay “ at a certain time ” if the event i.s one 
which iniist happen, lor example, six months after the death ot A. (He 
Horner, Hooke v. Homer, (ISOOJ 2 Oh. 188); but not if it is a mere eontin- 
geiicy, e.g., “ one moutli after my airival in England ” (Cage. v. Jiewmun 
(1820), 9 B. & 378), or two months after tho anival of a ship (merchant 

Shipping Co. v. Armilagc (1873), h R. 9 Q. B. 99, Ex. Oh. ; Loyidon, Chat¬ 
ham and Dover Hail. Co. v South Haetem Huil. Vo., (18921 1 Oh. 120,0. A.; 
utiirnied, [1893] A. 0 429 (hut see the judgment ol laud yiiANU, ibid , at 
p 443), disapproving Duneonihe v. Jirighton (Huh Vo. (1875), L. R. 10 Q. li. 
371). 

(r) Oivil Procedure Act, 1833 (3 A 4 Will 4, c. 42), s. 28. 1'ho power to 
award interest is discretionary, and need not bo exercised unless the court 
or juiy thiuk fit (ibid,). 

(b) Ibid. Tho statutory provi.sion is said to have been declaratory only 
of the law previously existmg (Webster v. British Umpire Mutual Life 
Assurance Oo. (1880), 16 Oh. D. 169, 173, 178, 0. A.). As to the date from 
w’hich interest will be allowed when a jiulgnient of a court ot first inst ance 
has been reversed on appeal, see Macbeth A" Vo. v. Maritime Insunmce Oo. 
(1908), 24 T. L. li. 659; see also Douglas v. Forrest (1828), 4 Bing. 686. 

(а) A demand made for the first time by the writ in the action is not 
Rutficient (lihymney Mail. Oo. v. Hhymney Iron Oo. (1890), 25 Q. B. I). 146, 

A,; see Myley v. Sheba Gold Mining Oo. v. 'J'rubshawe, [1892] 1 

Q. B. 674, per Lord Colehidge, C.,)., at p. 680); nor is a general intima< 
tiou upon a tradesman’s account that interest will be charged after a 
certain timu (He Ijloyd Edwards, Wdhams y. T/’crteft (189J), 61 L. J. (oil.) 
22). For instances of demands held to be sutlieicut, see Geake v. Moss 
(1875), 44 L. J. (c. p.) 316 ; Mowaltv. Londeshorough (Lord) (1854), 4 E. &B. 
1, Ex. Oh. ; Herrington v. Phillips (1836), 1 M. & W. 48; Me Overend, 
Gurney & Oo,, Ex paHe Lintott (1867), L. R. 4 Eq. 184; Edwards v. Great 
Western Mail. Oo. (1851), II 0. B. 5^18 ; and for demands held insufficient, 
Bee Word v. Eyre, sivpra ; Mishtou v. Grissell (1870), L. R. 10 Eq. 393. 

(б) 0ivi>Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 28. 

*{e) Me State Fire Insura/Me Oo., The “ Times ” Oo. Claim (1864), 34 L. J. 
(CH.) 68«; see also Upton v. Ferrers (Lord) (1801), 6 Ves. 801. As to 
intec^st payable by way of damages, see, further, p. 40, post. 

(d) Civjl Procedure Act» 1833 (3 & 4 Will. 4, c. 42), s. 28, As to rates of 
interest, see, further, p. 42, post. 
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many cases, as, for example, in the administratior of bankrupt 
estates (fl); on bills of exchange (/) ; in the Ihiuidntion of com- Interest oa 
paiiieR(|?); on purchase-money under tlio Lands Clauses Acts (//); on Mone y, 
death duties (».); on judgments {k); in actions for the value of goods 
converted or seized (1); on sums due on policies of assurance (in); 
on sums due between a solicitor and liis client (;/); on loans for 
public works (o); on sums due from owners of premises to a local 
authority for improvement expcuises (;>); and on sums charged upon 
land for improvomenis (>/) or ])aid for redemption of land tax(r). 

(2) Where there is an express agreement to pay interest (^^). Express 

(3) Wliere an agreement to pay intei’est can bo iiuj)liod from the 

course of dealing between the jjarties (f). impiiwi 

(d) In mercantile transactions, by the general custom of ‘'‘S'cement. 
merchants (»/-), or by the custom of a particular trade or business (v). interest by 

(5) Although, as a general rule, interest cannot be recovered for 
mere non-payment of a del)t(rt'), yet in certain cases it is payable at 

(c) Sec title Baukruptct and Insolvenct, VoI. II., pp. 107, li2, 224, ^ way of 
227, 232, 233. tiamages. 

(J) Bee title Bills ok Excitancuc, Promissory Notes and Negotiable 
Iestuuments, Vol. 11., pp. 468, 524. 

(g) See title Companies, Vol. V., pp. 389, 511. 

(h) See title Compulsory Purchase op Land and (Compensation, 

Vol. VI., pp. 118, 119. 

(i) See title Estate and Other Ue \tii Duties, A’ol. XIII., jip 182, 225, 

259. 

(k) Sec title Judoments and ORi)En.s, Vol. XVIII , jip 185, 206, 209. 

(l) See titles Dam.vgbs, Vol. X , p. 345 ; Trover and Detinue. 

(til) See title Insurance, Vol. XVII, p. 501. 

(n) See title Solicitors. 

(o) See p. 60, jjont 

(p) See the I’uhlio Health Act, 1875 (38 iV 39 Viet. e. 55), R. 257 ; title 
HnniWAYS, Streets, and Bridges, Vol. XVI., p. 223 

(q) See title Land Improvement, Vol. XVllI., pp. 296, 301. 

(r) See title Land Tax, Vol, XVIII., p. 324, 

(ft) Page, v, Newman (1829), 9 B. & C. 378 ; London, (Ihathnm and Dover 
Hail. Co. V. Sovih Eadern Hail. Co., [1893] A. C, 429. 

(t) He Anglesey (Marquis), Willmot v. Gardner, jlDOl] 2 Ch 548, C. A. ; 

Re Duncan (lb. IT.) A Co., [1906] 1 Ch. 307; see aLo Jiruee v Hunter 
(1813), 3 Camp. 467; Caliou v. Jiragg (1812), 16 East, 223 ; Denton v. 

Rodie (1813), 3 (’amp. 493 ; He Wilcocks, Ex parte WiUiarns (1813), 1 liose, 

399 ; Lawless v. Bryce (1870), 5 1. R. 0, L. 190; Great WesUm Insurance 
Co. v. CunUffe (1874), 9 Oh. App. 525 ; NicTufl v. Thompson (1807), 1 C.'wiip, 

52, n.; and compare Re Jjloyd Edwards, IVilUami? v. Trench (1891), 61 L. J. 

(OH.) 22. It is assumed that the law as stated in the text is not affected by 
the decision in London, Chatham and Dover Bail. Co. v. South Eastern Hail. 

Co., supra, as to which see note (b), p. 40, post. 

(n) Page v. Neumuin, supra, London, Chatham and Dover Bail. Go. v. 

South Eastern Bail. Co., supra ; Higgins v. Sargent (1823), 2 B. & C. 348. 

For instance, before the Bills of Exchange Act, 1882 (45 & 46 Viet. o. 61), 
interest was thus payable on negotiable instruments; see title Bills of 
Exchange, Promissory Notes and Negotiable Instruments, Vol. 11., 
p. 460, note (k). It should bo noted that in this class of cases the interest 
is payable, not by agreement, but bj way of damages for non-payment 
of the principal (Cameron v. Smith (1819), 2 B. & Aid. 305). For this 
subject see, further, p. 41, post. 

(«) See, for example, Blamy v. Hendricks (1771), 2 Wm. Bl. Ttll; CaUpn 
V. Bragg, supra ; Eddowes v. Hopkins (1880), 1 Doug. (K. B.) 376 ; Ikin v. 

Bradley (1818), 2 Moore (o. p.), 206, Ex. Ch. ; Bruce v. Hunter, sitj^a. As 
to interest payable by the custom of bankers, see title Bankers^ and 
Banking, Vol. I., pp. 631, 642. • . 

• (a) Oaligny. Bragg, supra; Page v. Newman, supra; Pgster v. Weslgjk 
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Interest on 
Mo^y. 

IntercHt 
l>ajrabJe by 
the rules of 
equity. 

General rule. 


In rnsoi of 
fraud. 

Jn particular 
cases. 


common law by way ol damages for breach of contract (&), such as 
a contract to give a bill or other security which would itself have 
l)orne interest («), or where the j«laintiffs money has been used and 
interest made upon it (d). 

(6) Interest, in certain cases, is payable by the rules of equity. 

Equity looks upon that as done which ought to bo done (e). 
Therefore, if the defendant ought to have done something which in 
law would have entitled the plaintiff to interest, or has wrongfully 
prevented the plaintiff from doing something which would have so 
entitled him, the phiinliff may claim interest as though the thing 
had been done (,/'). 

Money ohtaine.d by fraud and retained by fraud can he recovered 
with interest {//). 

Interest may also bo recovered hi equity in some cases where a 
particular relationship exists between the creditor and debtor (Jt), 

(1830), 6 Jiiag. 709 ; lihodcs v. Rhodes (1860), John. 663; London, Vholhmn 
and Dover Rail. Vo. v. South Eastern Rail. Go., [1893] A. C. 429. 

(6) In London, Vhntham and Dover Rail. Vo. v. South Eastern Rail, ('o., 
supra, approving Page. v. Neuman 0829), 9 B. A' (.'. 378, it wiis apparently 
hold thiit interest, is’ only payable in t.hree, eascR, namely, (1) by statute, 
(2) by express agreement, or (3) by mercantile custom. But the rule as 
thus stated is not easy to reconcile with the earlier decision in Voolc v. Fowler 
(1874), L. B. 7 II. L. 27, or with the lator case of Re Anglesey {JUIarquis), 
Wrllmot V. Gardner, [1901] 2 (3i. 648, V. A. It is submitted that the rule 
was not intended to apply to the instances stated in the text, or to cases 
where an agre.ement to pay interest can he inferred from the conduct of the 
parties (see p. 39, ante ); and it is assumed that it does not afloct the cases 
vihere interest is payable by the rules of equity (see the t(‘x1,, infra). But 
the old principle that interest is payable where there has been long delay, 
under vexations and oppressive circumstaiicj's, in payment of money due 
under a contract {Hilhouse v. Davis (1813), 1 M. & S. 169 ; Arnotl v. Red- 
jem (1826), 3 Bing. 353 ; Dlarsh v. Jones (1889), 40 Ch. D. 56.3, C. A.), is 
apparently no longer law, unless the circumstances of the case bring it 
within the statut.c (see p. 38, ante) or one of the rules of equity (see the 
text, infra). As to in1.orest as damages in admiralty cases, see title 
AnMTBAUTY. Vol. I, p. 120. 

(c) Marsh 'I v. Poole (1810), 1.3 East, 98 ; Harper v. Williams (1843), 4 
Q. B. 219 ; Furr v. irarrf (1837), 3 M. A: W. 2.5 ; Sutton v. Morgan (1814), 
6 Taunt. 758, Ex. Ch. ; Lowndes v Collens (1810), 17 Vei». 27 ; Davis v. 
Smyth (1841), 8 M. & W. 399. 1’liis proposition, though sujiported by a 
number of common law cases, may also be rofeiTed to equitable principles, 
as to W'hifih see the text, infra. 

{d) irod'er V. rensfrtWe (1798), 1 Hos & P, 306 ; De ITnvillandv. Rower- 
hank (1807), 1 Camp. 60 ; see also Burdick v. Oarrrek (1870), 5 Ch. App. 233. 
H'his proposition also may, perhaps, be referred to equitable principles, as 
to which see the text, infra. 

(f) Se.e title Equity, Vol. XIII, pp et seg . 

(J) London, Vhntham and Dover Rail. (Jo. v. South Eastern Rail. Co., 
[18921 2 Ch. 120, C. A.; afllrnied, (1893] A. C. 429, per Lord Watson, at 
p, 442, affirnung, on this point, Marlintosh v. Great Western Rail. Co. 
(1864), 4 Gift. 683 ; see also Bull and Selhy Rail. Vo. v. North Eastern Rail. 
Co. (1864), 6 De (L M. & G. 872, (1. A.; Rhoades v. Selsey {Lord) (1840), 
2 Beav. 359. ,, 

(o) Johnson v. 7?„ [1904] A. C. 817, P. 0., per Lord Macnaghten, at 
p, 832 ; see,also Pruhling v. Sehroeder (1836), 2 Bing. (n. c.) 77 ; SuMon v. 
SovBt Eastern Rail. Co. (1866), L. E. 1 Exch. 32; but the fraud must be 
proved ip the action in which the interest is sought to be recovered (JoA^won 
V. R.. sit^a) i and see title Miskepbesentation ani> Fraud, Vol. XX., 
p. 746* 

(h) Ip many o| thcbe cafses iuteirst was payable at common law befor 
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such as mortgagor and mortgagee (i) ; obligor and obligee Oh a Skct 2. 
bond (/c); executor and beneficiary (/); principal and agent (m ); Interfst on 
principal and surety (n) ; trustee and ci'sfiii que irust {o) ; vendor and Mbney. 
purchaser (jj); or in the case of arrears of annuities (q). 

(7) Where a person who is an officer of the court, such as a fntereat 
6heriff(7-), a solicitor (s), or a receiver (0, wrongfully withholds payable by 
money which he has obtained in the course of legal proceedings, of the 
he may be ordered to pay it with interest. 

Rub-Sect. 3. - Hecaverf/ of Interest, 

75 . Interest, where there is a contract to pay it (a), may be Vnder 
recovered in an action brought for interest only(/>); but interest contract. 
I)ayable by way of damages (c) is not a debt, and can only be As damages, 
recovered in proceedings for payment of the principal (J). 

76 . If the principal debt is merged in a j udgiuent (r) or discharged Discharge of 

by payment (/), or if the amount due is tendered (y), interest ct^ases interest by 
to run from that date; but outstanding arrears may still be claimed if ot 

they could not have been recovered in the action (/<). If the principal * 

is 1 jarred by a Statute of Limitation (t), the interest is, as a general 


the Judicature Acta, a.« M'cll as in equity, but, Laving regard to tJie decision 
in London, CMtliam and Lover Hail. Co. v. Soiiih h'udein. Hail. Co., flBSJSJ 
A. (). 429 (aa to which ace note (//), p. 40, ante), tliey must now, it would 
aeem, be relerred to the rules of equity only. 

(i) See title Moutoaok, p. 145, font. 

(k) See title Bonus, Vol. 111., p. 95. 

(i) See title Kxecutoks anu Auministkatous, Vol. XIV , ]jp. :{2:j --325, 
342, 345, 346. As to interest on legacues payable abroad, soo title I'ON- 
ri.rcr of Laws, Vol. VI., p. 232. 

(w») See title Agenoy, Vol. 1., p. 188. 

(it) See title Uuakantkk. Vol. XV., pp. 482, 523, 

(o) See titles CuAniTiES, Vol. IV., p. 278 ; Equri v, Vol XIII., p, 158 • 
Trusts and Trustees. 

(p) See title Sale of Land. 

(q) See title Rentchakoes anu Annuities. 

(r) B. V. Tillers, Ex parte Tillers (1823), 11 Price, 575. 

(s) See title Solicitors. 

(t) See title Receivers. 

(a) This applies to express contracts and, it is submitted, to contracts 
implied from the course of dealing between the parties (see p. 39, ante). 

(b) Hvdson v. Fawcett (1844), 7 Man. & U. 348; Hordenstrom v. Pitt 
(1845), 13 M. & W. 723 ; Be King, Ex parte Fnrber (1881), 17 Ch. D, 191. 

(rt) This applies to interest payable otherwise than by contract; see 
pp. 38—40, ante; see also Webster v. Biitish Empire Mutual Life Assur¬ 
ance Go. (1880), 15 Ch. D. 169, 0. A. 

(d) Be Ghurcher v. Stringer (1831), 2 B. & Ad. 777 ; Gumeron v. Smith 
(1819), 2 B. & Aid. 305. 

(e) Florence v. Jenings (1857), 2 C. B. (n. s.) 454. As to the effect of 
such a discharge upon the liability of sureties, see title Guarantee, 
Vol. XV., p. 665, note (A). As to the effect of judgment and the right to 
and rate of interest, see title Judgments and Orders, Vol. XVIII., p. 209. 

(/) Gyles V. HaU (1726), 2 P. VVnts. 378; Horton v. Ellom (1837), 2 
M. & W. 461. 

(0) Ibid. * 

A) Florence v. Jenings, supra. 

(i) See title Limitation of Actions, Vol. XIX., p. 37, note (o), As to 
payment of interest constituting an acknowledgment of a debt so as to 
prevent the statutory bar, see itid., pp. 67, 68, 79, 92, 104, * 
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iiaually 

allowed. 


rule {k\ barred also (i), and if the debt so barred is paid, the interest 
thereon does not revive (ni). 

77. If the principal remains unpaid by reason of the delay of 
the creditor (w), or from any cause outside the debtor’s control (y), 
interest cannot be claimed. 


Sttb-Sect. 4. —Rate of Intered. 

78. Since the repeal of the statutes against usury (p), and 
subjoet to the statutory power of the court to set aside or vary a 
transaction AviK're tlio interest charged is excessive ((/), there is no 
restriction on the terms which may be agreed upon between a 
borrower and a londer for the payment of interest, and the ordinary 
princijiles of tlio law of contract govern any such agreement. The 
same rule applies to interest upon other dehts. 

Where the rate of interest is not fixed by statute, agreement or 
fixed usage, there is no liard and fast rule as to the amount that will 
be allowed (r); and the rate may vary according to the practice of 
the particular court, the value of money for llie time being, and the 
circumstances of the particular case (.s). Tlio usual jii actice, apart 
from sjiecial circumstances, is to allow Ti per cent, in cases where thy 
interest is ]iartly in the nature of a penalty (0. and in commercial 
and speculative transactions (a), and .‘1 or d per cent, in ot]iers(/i). 


{k) See title (Idauanthe, Vol. XV., p, 482, note {d). 

(l) lioUiit V. rulmcr (1836), 2 Hing;. (n. c.) 713 ; (llaik v. Alejoander (1844), 
8 Scott (N. K.), 147 ; Farkes v. Ntwil/i. (1850), 15 Q. B. 297. 

(m) (Jotlyer v. Willock (1827), 4 Bing. 313. 

(ti) Edwards .. Warden (1870), 1 App. (.’as. 281 ; Webster v. JJrilish 
Empire Mutual Lije Assurance (lo. (1880), 15 (di 1). 1C9, C. A. ; Merry v. 
Rifves (1757), I Eden, 1 ; Marlborough (Duchess Dowager) v. iiliorig (1724), 
4 Bro. Pari. Pas. 539 ; Laing v. A’/one (1828),'Mood. & 3M. 229, n. ; Caitieron 
V. Smith (1819), 2 B. & Aid. 305; Junes v. (lardiiier, [1902J i Cli. 191. 
See also Dann v. Dahel (1828), Mood. <Si M. 228. 

(o) Sterling v. Wynne, Cules v. in/w?<e (1834), 1 ,Io. Ex. Jr. 51 ; Scott v. 
Sandeman (18.52), 1 Macq. 293, II ; liushnan v. Morgan (1,833), 5 Sim. 
035; A ■<} V. Ludlow (lorporattun (IMi)), 1 ILA/I’w. 216; see. also/roi/ifoa 
V. GrisscH (1870), L R. 10 Eq. 393, t'aledonian Jlnil. Co. v. Gannichavl 
(1870), L. R. 2 Sc. & Div, 50. 

(p) Usury Laws Repeal Act, 1854 (17 &, IS Viet, c, 90). 

(q) As to this statutory power, see ]). 53. post. 

(r) lie Metropolitan Coal Vonsuineis Assocraiiou, Wainwrighfs Case 
(1889), 02 L. 'r. 30, per Kay, J.. at p. 33 ; Cook v. Eowicr (1874), L. R. 7 
II, L. 27, per Lord Uaikns, L.(^., at ))p, 32, 33 ; London, Chatham and Doner 
Hail. Co. v. South Eastern Rad, Co., (1892] 1 t’h. 120, C. A., per 
Lindley, L..T., at p. 133. 

(e) lie Metropolitan ('Oal (■onsvmers Association, Wainwrighfs Case, 
supia; lie Roberts, Goodchap v, Roberts (1880), 14 Ch. D, 49, 0. A. ; Capel 
dj Co. v. Sim's Ships Composiiion Co. (1888), 57 L. J, (on.) 713, 718; Re 
Unsworth's Trust (1865), 2 Drew. & Sm. 337. Eor the rates allowed m 
paxtioulai' cases, see the various titles passim. 

(t) See, lor instance, R. S. P., Urd. 60, r. 18; title Rkceivebs ; 
Ohteksteinx. Itarnes, [1900] A. C. 240, 265. 

(a) Rokehy (lord) v. Elliot (1879), 13 Oh. D. 277, 0. A.; Re Beulah Park 
Estate, Sargood's Claim (1872), L. R. 16 Eq. 43 ; Dreyfus v. Peruvian Guano 
Co. (1889), 42 Oh. D. 66; Marsant v. Blaine, Macdonald ik Co, (1887), 66 
L. J. (Q. B!)51l, 0. A. 

(b) Three per cent, is allowed in certain cases of adjustments between 
tenant «far life and remainde-riuau etc.; see Rowlls v. Bebb, Be RowUs, 
WaU<r* V. Treasury Solicitor, [1900] 2 Ch. 107, C. A., following B$ 
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If the circumstances are such that interest ought to be calculated Sect, l 
at the commercial rate, and the debt is payable abroad, the rate Interest on 
current at the place of payment will be allowed (c). Money. 

79. Where there is a contract for the payment of money on a Rate on debts 
day certain, with interest at a fixed rate down to that day, and 

default is made in payment of the principal, the rate of interest * 
mentioned in the contract is the rate usually allowed from the time of oAiefanS^ 
default; there is, however, no general rule of law to that effect(d). payment. 

Sub-Sect. b.^Cimpovml Interest. 

80. Compound interest will not be allowed except where there W'hen 
is an agreement, express or implied (#>), to pay it (./'), or where the allowed, 
debtor has employed the money in ti'ade and lias presumably earned 

it (fl), or unless its allowance is in accordance with a custom of a 
particular trade or business (/i). 

Sub-Sect 6 .—ApporUonment of luined. 

81. Interest accrues de die in diem, and is, therefore, apportion- Appoition* 
able between per .sons entitled in succession to the principal (/), 

Goodenoiigh, Marlmidv. 11805] 2 Cli. 637 ; B.e Lambert, Middleton 

V. Moore, [1807] 2 (Jh. 169 ; title Executor.s and ADMiNisxRATOiis, 

Vol. XIV.,p. 284. notes (j), (A). But 4 per cent, is allowed m the majority 
of cases in the Chancery Division (J?e Ooodenough, Marland v. Wtlliame, 

KUpra, per Kekewich, J., at p. 539 ; Me Davy, Bolhngswo}tli v. Davy, [ ] fl08J 
1 Ch. 6], (3 A. (interest on advancements); Be Owen, Slater v. Given, |.1912j 
Vi N. 49 (tenant for life and remainderman). As to Iho rate charged on 
adjustments in pailition actions, see title Partition, p. 864, post. 

\c) Cooper v. ICald^egrave {Earl) (1840), 2 Beav. 282; Connor v. Bella- 
mont (Earl) (1742), 2 Atk. 383 ; Gibbs v, Fremont (1853), 9 Exch. 25 , see 
also Finch v. Finch (1876). 4S L. J. (on.) 816; and see title Conflict of 
Laws, Vol. VI.. pp. 212, 247. 

{d) Cook V. Fowler (1874), L. R. 7 H L. 27 ; Morgan v. Jones (18.53), 

8 Exch. 620 ; Keene v. Keene (1857), 3 i3 B. (n. 8.) 144; Orme v. Galloway 
(1854), 23 L .1. (EX.) 118 : and see Kildare {Countess Dowager) v. Hopson 
(1735), 4 Bro. Pari. Cas. 650; Parker v. Hutchinson (1796), 3 Ves. 133 ; 

Be Lane, Ex patie Hodge (1857), 26 L. .T. (bct.) 77, (3. A. ; Be Eoberts, Good- 
chap V. Boberts (1880), 14 Ch. D. 49, C. A.; Arbuthnot v. Bimsilall (1890), 

62 L. T. 234 

(e) Moraan v. Mather (1792), 2 Ves. 15; Clancarty {Lord) v. Latonche 
(1810), 1 Ball & B. 420 ; Bewell v. Jones (1830), 4 C. & P. 124 ; compare 
Fergnsson v. Fy^e (1841), 8 Cl. & Fin. 121, H L., and Crossktll v. Bower, 

Bower v. Turner (1863), 32 Beav. 86. See also cases in note (/). p. 39, ante. 

{f) Fergnsson v. Fyffe, supra, Boddam v. Bilcy (1787), 4 Bro. Pari. Cas. 

561; Ex parte Bevan (1903), 9 Ves. 223. 

{g) A.-G. V. Al/ord (1855). 4 Dc C. M. & G. 843; BnrdH v. Garrick (1870), 

6 (3h. App. 233. 

(A) Bruce v. I/wn/er (1813), 3 Camp. 467 ; Eaton v. Pell (1821), 5 B. Ac Aid. 

34; Fergnsson v. Fyjje, supra, Williamson v. Williamson (1869), L. It. 

7 Eq. 542 ; see Be Lloyd Edwards, Williams v. Trench (1891), 61 L. J. (cn.) 

22 ; Silksione and Ifaigh Moor Coal Co. v. Edey, [19(K(] 1 Cli. 167 ; see title 
Guarantee, Vol. XV., p. 538. 

(i) Apportionment Act, 1834 (4 & 6 Will. 4, c. 22), s. 2 ; Apportionment 
Act, 1870 (33 & 34 Viet. c. 35); and* see title Equitx, Vol. XIII., p. 28. 

As to apportionment between various parties, see titles Executors and 
Administrators, Vol. XIV., pp. 227, 276; Landlord ANg) Tenant, 

Vol. XVIIL, pp. 484 el seq.; Rral Property and Chattels Rem. ; 

Bentoharges and Annuities ; Settlements ; Trusts and Trijstees ; 

Wills. Interest on money lent was apportionable at common law; see 
the preamble of the Apportionment Act, 1870 (33 & 34 Viot. e. 36); Banner 
V. Lowe (1806), 13 Ves. 136. 
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Sect. 1. —Registration of Money-lenders. 

Sub-Sect. \.— Who must Rajider. 

82. Every person (./) (excepting those hereafter specified (^')) 
wliose husineRS is that of money-lending, or who advertises or 
announces hinisolf or holds himself out as carrying on that 
Imsine.s.s, is a “money-lender ” within the meaning of tlie !Money- 
lenders Acts (/), and must register himself as a “ money-lender ” 
in accordance with the statutory regulations made by the Com¬ 
missioners of Inland Itevenue {in). 


1 he bu?\TlP!-8 
I’f moury- 
1 .-Dduig. 


83. Tt is a question of fact in each case whether a person is 
carrying on the business of money-lending («); and in order to 
establish that he is carrying on such a business it is not sutheiont 
to prove that he has occasionally lent money at a remuneiativo 
rate of interest (rj), but it is necessary to prove some degree of 
system and continuity in his money-lending transactions (p). 


(i) “ Person ” includes iiidividuiils, /inn.s. s*>ci<'lics, jind coiniiaiiics 
(Moiicy-lendPis Act, ItlOO (ti3 & 64 \ic(.. c. .'>1), s 3(1), and luterjn'ctalinn 
Act, I8Sf» (.'52 & 53 Viet. c. 63), ss 1, 2). As to moncy-louding companies, 
see title (Jompanies, VoI. V., p. 765. 

(/.) See the tc\t, infra, and p 45, post 

(?) l.e., the Money-lcndors Act, 1900 (63 A' 64 Viet. c. r.l), and the Rloncy- 
Icriders Act, 1911 (1 & 2 (5eo. 5, c 38). winch aic to ho constnicil as one 
(see il)i(L, s. 3). Such persons arc iclcrrcd to iii tins title as *■ money¬ 
lenders.” 

(m) Money-lenders Act, 1900 (63 A 64 Vict c. 51), ss 2 (1) (.i). 3 (I), 6. 
As to the statutory regulations, see pp. 46, 47, pod. Persons so jegisteicd 
ai’e referred to in this title as “registered money-leudcrb.” 

(n) Kirkwod v. Gadd, [1910] A. (1. 422, 424, 428, 431. 

(o) In Neu'lon v. Pyke (1008), 25 T. L. J?. 127 (where a man lent 
money to fri«>nds on several oeiyisions at. lomuneratjve rates of interest); 
Inlch/ifld V. Dreyfus, [1906J 1 K. B. 584 (whore a curio-dealer discounted 
lulls for friends in connection with his business); Fvrher v. Fieldivys, 
Lid. (1907), 23 T. L. R. 362 (where an auctioneer lent money on bills 
of sale in the hope of increasing his clientele); and Newman v. Oiighton, 
[1011] I K. B. 792 (where a pawnbroker oo an isolated occasion lent 
money on a bill of sale), it was held that the lenders were not carrying on 
the business of money-lending within the meaning of the Money-lenders 
Act, 1900 (63 & 64 Viet. c. 51). 

(p) Kirkwood v. Gadd, supra, per Lords Loiieburn,L.( 1, and Atkinhov, 
at pp. 423, 431 ; Neu'lonv. Vyte, supra, per Wai-toN, ,1., at p. 128. The 
eanviug on ol a husiucKS im/dies a repetition of acts, and excludes an isolated 
transaction(.S'mi/./) v. AmZersou(188(1), 15 (Ih. J). 247.0. A., per Bkett,!;.,!., 
at, p. 277 ; sec also Wig/icid v. Roller (1881), 45 L. T. 612; Grmelher v. 
ThorUy (1884), 32 W. 330; Re HiddaU{a Person of Unsound jUiiid) 
(1885), 2'.» Ch. 1). 1). Thus in lionnard v. Dolt (1905), 21 T. 1^. R. 4!)1; 
affirmed. [1006] 1 Oh. 740, 0. A. (where tlie solo business of the lender was 
the leading of money to company promoters), it was held that the lender 
ought to have registered himself as a money-lender under the Money, 
lenders Act, lOoO {63 & 64 Vict. c. 51). In considering whether there is 
a sufficient** system and continuity ” in the inonoy-leuding transaidions, 
all the loans made by the lender'must be lakon mto account, iiioludiiig 
lojuiB ntade in the course of a business which has not lor its primary 
objeoivthe lending ul money, as to which t»oe p, 45, post {Fagot v. Fine 
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Stjb-Sect. 2 .—Kxmptiont from Uegistrati&n. 

84. The following persons and bodies are not “ money-lenders ” 
within the meaning of the Money-lenders Acts (a), 

(1) Pawnbrokers in respect of business carried on by them in 
accordance with the provisions of the Acts for the time being in 
force in relation to pawnbrokers (5); 

(2) Persons (c) bond Jide carrying on the business of 
banking (rf) ; 

(3) Persons (c) bond fide carrying on the business of insur¬ 
ance (<>); 

(4) Persons (r) bond fide carrying on any business not having 
for its primary object the lending of money, in the course of which 
and for the purposes wdiereof they lend monej^ (/); 

(5) Eegistered societies within the meaning of the Friendly 
Societies Act, 1806(//); 

t.6) Societies registered or having rules certified under the 
Friendly Societies Act, IftOtU//), ss. 2 or 4; 

(7) Societies registered under the Benefit Building Societies 
Act. 183fi(/); 

(8) Societies registered under the Loan Societies Act, 1840 ( /); 

(9) Soeielies registered linder the Building Societies Acts, 1874 
to 1894 {k) ; 

(10) Bodies corporate, incoi-porated or empow'ered by a special 
Act of Parliament to lend money in accordance with such Act; 

(11) Bodies corporate for the time being exempted from registra¬ 
tion under the Money-lenders Act8((), by order of the Board 
of Trade published pursuant to regulations of the Board of 
Trade (/»). 

These persons and liddies are exempted from registration 


Sect, i; 

Beglstratioa 

ofMoiey* 

lendersL 

Persons and 
botiies exempt 
from registra¬ 
tion. 


(1911), 105 L. T. 583). Interrogatorips may be administered to a person 
lending money in order to prove “ system and continuity ” in his business, 
but not so as to disclose th« uanics of his clients {Nash v. Layton, [191IJ 
2flh. 71, 0. A.). 

{a) As to these Acts, see note (/), p. 44, ante. 

(6) Pawnbrokers Act, 1872 (35 & 36 Viet. c. 93); Newman v. Oughton, 
[1911] 1 K. B. 792; and see title Pawns and Pledges. 

(c) For the definition of the word “ person,” see note (/), p. 44, ante. 

(d) See title Bankers and Banking, Vol. I., p. 668. Money-lenders 
must not describe themselves as bankers; see pp. 47, 57, post. 

(e) See title Insdranob, Vol. XVII., p. 339. 

if) Sm Father v.FieUings, Ltd. (1907), 23 T. L. R. 362; Lite.h field v. 
Jheyfns, [1906] I K. B. 584 

ig) 59 & 60 Vicl. c. 25; see title Friendly Societies, Vol. XV., 
pp. 123—126. 

{h) 69 & 60 Viet. e. 25. building societies, scientific, literary, or 

art societies, loan societies, and trade unions; see titles Building Societies, 
Vol. Ill, p. 324; Literary and Scientific Institutions, Vol. XIX., 
p. 196 ; Loan Societies, Vol. XIX., p. 217; Trade and Trade Unions. 

(t) 6 & 7 Will. 4, c. 32. See title Building Societies, Vol. III., 
p. 324. 

(/) 3 & 4 Viet. 0 . 110. See title Loan Societies, Vol. XIX., p. 217. 

(k) See title Building Societies, Vol. Ilf., p. 327. • 

(l) As to these Acts, see note ((), p. 44, ante. 

(w) For these regulations, see Stat, R. & 0. Kev., Vol. VIII.,* Money 
Lender, p. 2. , 




Money and Money-Lending. 



Sect. 1. nncler the Money-leaders AcuS (n), and the restrictions imposed 
Begi||^tion thereby with regard to the carrying on of the business of money- 
of Money- lending do not apply to them (oh Loans of money by persons so 
lenders, exempted are governed by the ordinary law(p). 


StTH-SjECT. 3 .—Jictjiilafions as to Rpgishahon. 

Place of regis- 86 . Every “ money-lender ” (q) must register himself (r)— 

(1) At an office provided by the Corauiissioners of Inland 
Kevenue (s); 

Particulars (2) Under his own name (0 or his usual trade name (v); 

With the address at which he carries on his business of a 
money-lender; or, if he carries on such business at more than 
one address, with all the addresses at which he carries on such 
business (a). 


Removal from 86. The Commissioners of Inland Revenue have power, on 
register. giving proper notice to the “ money-lender,” to remove his name 
from the register, and if the registration is improper it is their duty 
to do so (h), but unless the name is removed from the register the 
registration is effective for the period of three years from the date 
thereof (c). 

Renewal of The registration may from time to time he renewed, and, if 
registration, renewed, is effective for a period of three years from the date of 

the renewal (<;). 


(») As to these Aclfl. see note (1). p 44, ante 

(o) Money-lenders Act, 1900 (63 & 64 Vict. e. 51), s. 6. 

(p) See p. 50, post. 

\q) P’or the meaning of this term, see p. 44, onfe. 

(r) Money-lenders Act, 1900 (63 & 64 Vict c. 51), s. 2. For the penalty 
for omission to register, see p. 47, post. 

[s) The present Registration Office is at Room No. 12, Somerset 
House, Strand, London. Registration may be effected by post or personal 
attendance. 

(f) A person’s “ own name ” is not necessarily the surname of his father, 
with (in the case of a Chiistian) the names given to him at his baptism 
prefixed thereto; the name by which he is in fact known and described is, 
it is submitted, his “ own name ” within the statutory meaning ; see title 
Namcb and Arms, Change op, p. 349, post. 

(tt) “ Usual tra^ name ” means a t rade name which the money-lender has 
been using before the date of his registration {Whiteman v. Sadler, [1910] 
A. C. 514, upholding on this point the decision of the Court of Appeal, Sadler 
V. Whiteman, [1910] 1 K. B. 868, C. A., and overruling Stirlvnq v. SUbum 
and Vyman, [1910] 1 K. B. 67). A money-lender cannot adopt a trade 
name for the purpose of registration. “ A disguise which a man assumes 
for the purpose of concealing his identity cannot be described as his usual 
attire at the time, even though he means to wear it in future as long as it 
serA'es his purpose” {Whiteman v. Sadler, supra, per Lord Macnaghibn, 
at p. 519). As to trade names generally, see title Trade Mares, Trade 

^AMJES^ AND L^SSJGNS 

{a} See Sta^orAshvre Financiai Co. V. Valentine (1910), 26 T. L. R. 362, 
C. A. If the business is oanied on in more than one part of the United 
Kingdom as separate registration must be made for each part; see 
the*RegulationB referred to in note(/), p. 47, post. 

(b) Wid^inan v. Sadler, supra, per Lord Macnaghten, at pp. 621. 622. 

(c) Money-lenders Act, 1900 (83 & 64 Vict. c. 51), s. 3 (2). According 
to direetioijs issued by the poard of Inland Revenue (November, 1911), e 



Part IL—Loans of Money. 


47 


87. No person may be registered as a “ money-lender under !• 

any name including the word “bank,” or under any name implying Registration 
that be carries on banking business; and, if any “ money-lender ” is of Moqey- 
registered under any such name, the name must be removed from 

the register and a notification to that effect must be sent to Probibuion 
him {d ). agatuet 

lef^istration 

88 . The fees to be paid on registration and renewal of registra- ‘‘s •winkers, 

lion are fixed by the Commissioners of Inland Revenue, but ““ . 
must not exceed £1 for each registration or renewal (c). leyistmiion. 

89. The register of “ money-lenders ” is kept by the Com- Tlio register, 
missioiiers of Inland Jtevenue at Somerset House, and is open to 
inspection by any person on payment of a fee of Is. for tbo 
inspection of each return on the register (/), 


Suh-Sect. i^—Penaltm for Failure to l\v<jxnteT, 


90. Any “ money-lender ” (/;) ivho fails to register himself in Pen.-ilties for 
accordance with the preceding jirovisions (/») is liable (<), on con- 
viction under the Summary Jurisdiction Actsf,;), to a fine not 
exceeding £100, and in the case of a second or subsequent con¬ 
viction (/i) to imprisonment with or without bard labour for a term 
not exceeding three luontbs or to a fine not exceeding £100, or to 
both. If the offender is a body corporate, it is liable on a second or 
subsequent conviction to a fine not exceeding £500. 


fresh registration is necessary whenever a change occurs either in the 
. “ money-lender’s ’’ name or in the place or any of the places of business 
(see p. 47, -post); and in the case of a firm or unincorporated society or 
company, of a change of any kind tlierein. The carrying on of busi¬ 
ness at an additional place also entails a fresh registration, 

(d) Money-lenders Act, 1911 (1 & 2 Oeo. 5, c. 38), s. 2 (1). Tor the 
penalty imposed upon “money-lenders” who represent themselves as 
bankers, see p. 67, post. 

(e) Money-lenders Act, 1900 (63 »& 64 Viet. c. 61), s. 3 (1), 

(/) Regulations made by the Commissioners of Inland Revenue under 
the Money-lenders Act, 1900 (63 & 64 Viet. c. 61), s. 3 (1) (Stat. R. & 0., 
1909, p. 601). For this fee a copy of the return will be supplied if it does not 
exceed one folio of seventy-two words or figures. If it exceeds this hmit a 
fee of 4d. per folio is charged. The stamped forms for registration and for 
searching may be purchased at the Chief Registration Office or at the 
office of any collector of Customs and Excise, or may be ordered through 
any money order office: but applicants must state whether the r^istra- 
tion is (a) of an individual, (b) of a firm or unincorporated society or 
company, or (e) of an incorporated society or company—seeing that 
different forms are to be used for each class (Directions issued by the 
Board of Inland Revenue, November, 1911). 

(g) For the meaning of this term, see p. 44, ante. 

(h) See pp. 44, 46, ante. 

(t) Money-lenders Act, 1900 (63 & 64 Viot. c. 61), s. 2 (2). No prose¬ 
cution for this offence can be instituted without the consent of the Attorney- 
General or Solicitor-General (ibid., s. 2 (3)). As to the illegality of loans 
by unregistered “ money-lenders,” see p. M, post. • 

(/) See title Magistraies, Vol. XIX., pp. 689—607. 

{k) As to the meaning of “ second or subsequent conviction,V see title 
lEToxiCATiMG LiQUORs, Vol. XVIII., p. 107, uoto («), ftud oases, there 
cited. , 
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Shot. 2. —Loans of Money by Registered Moneylenders. 

Sttb-Skot. 1 —h'tatntory Realndions. 

91. A “money-lender” (0 is subject to the folloAving statutory 
restrictions with regard to Ibe carrying on of his money-lending 
business (m):— 

(1) He must carry on such business in his registered name and 
in no other name and under no other description («) ■< 

(2) He must not enter into an agreement in the course of liis busi¬ 
ness as a money-lender with respect to the advance and repaviuent of 
money, nor take any security for money (o) in the course of his busi¬ 
ness as a money-lender, otherwise than in liis registered name {}>): 

(3) He must carry on such business at Ins registered adtlress or 
addresses and at no other address {g ); 

(4) He is bound, on reasonable recinest and on tender of a 


(0 For the meaning of this term, see p. 44, uvte. 

(to) Money-lenders Act, 1900 (03 & 64 Vict. t .OJ), s. 2 (I) (b). (e), (<1) 
As to the relief of borrowers, see p. 03, yosl 

(n) A “money-lender” who carries on two registered t>nsinesst‘s uniler 
different names, one on his own account and the other ui paitnei'shi]> with 
others, has committed a breach of this provision (Whileman v. Nixd/er, 
[1910] A. C. 614; Stirling v. SUbum and Pyman, [1910] 1 K. B. 67; 
compare Chapman v. Michadson, [1908] 2 Oh. 612 ; ailirmed, [1909] 1 Oh. 
238, C. A.; Staffordshire Financial Co. \. Valentine (1916), 26 T. L. R. 362, 
C. A.). So, also, has one who carries on business through an intermediary, 
without disclosing liis own identity until the transaction is complete 
{Re a Debtor, Ex parte Carden (1908), 52 Sol. .To. 209, (J. A.) 

A trivial variation in the name, eg, “ W Loan and Discount Co ” and 
“ VV Loan and Discount Office,” which is not calculated to deceive, h 
immaterial (Wentworth Loan and Discount Co. v. IjeJtoirdr (1911). lOSL 1'. 
685, affirmed (1912), 28 T. L. R. 334. C. A.), The distinction betwi'en this 
provision and the ensuing one (see the text, dtifia) is that the iirst is aimed 
at rendering the money-lender liable to penalties, and tlic second at. setting 
aside the particular contract (S. C. (1911), 105 L T. 585, per Jjusn, .1 ). 
The question whether the variance amounts to a difference is a question 
of law (S. C. (1912), 28 T. L R. 334, 335, C. A.). 

(o) As to what is a “ security for money,” sue Re Robinson, Clorlson 
V. Robinson (No. 2) (1911), 104 L. T. 712, C. A. Compare ll'csf limn 
Guardians v. Ovens (1^72), L. R. 8 Exch. 37, as to a judgment being a 
valuable security within the meaning of the Poor Law Amendment Act, 
1849 (12 & 13 Viet. o. 103), s. 16. 

(p) A “ money-lender ” who enters into an agreement or takes security 
nnaer the circumstances mentioned in note (w), supra. Las coiniuitted u 
breach of this provision also; see cases cited in note (n), supra. As to 
the rights of assignees of contracts etc. rendered illegal by the Muuey- 
leuders Acts (see note (1), p. 44, ante), see p. 52, post. 

(q) It is not necessary that every incident ot the money-lending business 
should be transacted at the “ money-lender’s ” registered office. If ho 
really deals with a borrower at his registered address, whether by inter¬ 
view or correspondence, he may without infringing the Act transact 
negotiations or conclude the actual contract elsewhere (per Lord Louk- 
BUBN, L.C'., in Kirkwood v. Gadd, [1910] A. 0. 422). In each case it 
must be a question of f^t whether he is really enn-ying on his business 
elsewhere than at his registered address; see, on the. one hand, SUtfford- 
shvrs Finanmal ('o. v. Hunt, [1907IW. N. 268 (where it was Jiold that the 
“ money-lender ” was carrying on business elsewhere than at his registered 
address); <and, on the other hand, Kirkwood v. Gadd, supra, roversiug 

S. *C., svh nom. Gtidd v, Provincial Union Bank, [1909] 2 K. 11. 353,0. A.; see 
also Kiiag v. TumbvU (1908), 24 L. B. 434; King v. Massey (1908), 24 

T, L. B. 710 (completion of business at office of borrower); Jackson v. 
Ptief, fl9l0] 1 K. B. 148 (cheque sent to borrower by post ); Levene v. 
GordMt ri009). 25 T. L. B- 711 (signature of piomissoiy note at place ^ 
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reasonable sum for expenses, to furnish the borrower with a copy 
of any document relating to the loan or any security therefor (r). 

Sur-Sect. 2 .—Penalties for Breach of Stafiitwy Bestrictions. 

92. A “ monoy-leiider ” (.s*) who carries on business otlu'rwise 
than in bis registered name, or in more than one uame(/), or else¬ 
where tliau at his registered address, or fails to comply with any 
otlier of the statutory obligations mentioned in the preceding para¬ 
graph, is liable (a), on conviction.under the Summaiy Jurisdiction 
Acts (r), to a fine not exceeding .£100, and, in the case of a secotul 
or subsequent conviction (ir), to imprisonment ^^itll or without h.ird 
liibour for a term not exceiiding tlire,; mouths, or to a fine not 
exn'eding £100, or to both. Jf the olTemh'r is a body corporate, 
it is ijable on a second or subsoiiuent conviction (je) to a fine not 
exceeding £500. 

SirH-SrcT. if.— lih'iiahly of Loiihs niuile in Biauh of Bfnlnfitn/ BtAlrnlfij j. 

93. If a “ inone}-lender ” (<f), although duly ri'gisU'red, mubes a 
loan eitlu'r in some name otluir than his rogistoretl name [l»), or 
iimUsr a description other than his registered doscrqition, or at 
an address other than his registered address (c), tlie transaction is 

oilier til an registered address; tiioney handed ov»‘r at that add r.-sri); /,’« 
Seed, Eje parto King, [1910] 1 K B. (Kil ; Htniberg x. Valrert (IDJO), 

'r. L. R. 328 (substantial negotiations .it registered address, hut euiri[»letiori 
elsewlnuv); Uopkins v. llilh, [1910] 2 K 11. 29 (loans reji.ud at plaet'S 
oIIkt than registered address); Eneter v. Ilmdford Advniire Tf). (1910), 
2C T. L. R. 53.3, where it was lield th.at the “ money-lender ” had not 
eoiiiuiitted any breach ol the statutory provision Teiiumng him lo e.irryon 
his business at his registered address and nob elsewhere ; euiupare Jilnir v. 
Biickmortk (1908), 24 T. L. R 474, A. Ifaving regard to the observa¬ 
tions of the Lords of Appeal in Kirkwood v. (ladd, [1910] A. (V 4‘M, 
it maybe doubted whether LasaruH v. Gardner (1909), 2.7 T. L. R 499, 
719, C. A., was rightly decided. 

(>•) The obligation to furnish a cojiy implies, it is submit led, an obli- 
gabion to permit reason.able inspeetimi of the original for the puiposes of 
eomparing it with the copy. 

(f.) For the moaning of this term, see p. 44, ante. 

(t) “ A money-lender” who in fa<*t carries on biif.iness in two or nioro 
names eonnnits an offence against the Money-lenders Acts (see note {/), 
p. 44, (inh-), and is liable to conviction, although owing to a mislabi* on 
the jiait of the Commi.ssioners of Inland Rev'oiiue each of the several 
names used by him has been placed on the registei (H hileman v. Ihin ior 
of Puhlio Prof^entlionit, [1911] 1 K. B. 824). 

(«) Money-lenders Act, 1900 (03 iS: 64 Viet. c. .51), s. 2 (2). 

(«) See title Maoistbates, Vol XIX., pp. 689—6t>7. 

(It') See note (/r), p. 47, ante. 

(a) For the meaning of Ibis term, see p 44, ante. 

{b) Whiteman v. Sadler, [1910] A. C. 514, .521; see Vidorian Dai/lesford 
Syndicate, Ltd. v. Doll, [1905] 2 Oh. 624 (where the money-lender was not 
registered, and consequently had no registeied address); see also PUiir v. 
Holcombe (1912), 28 T L. R. 198, where it was hohl that an agreement 
made in coiisidoration of the withdrawal of a bankruptcy petition, 
bet ween a debtor and the eroditor, a ” money-lender,” in the namem which 
he had originally been registered .and nad obtained iudgment but which, 
between the date of the judgment and the date of the agreement, ho had 
changed, was validly entered into. As to loans by unregistered money¬ 
lenders, see p. 61, post. As to the rights of assignees of contracts etc. 
rendered illegal by the Money-lenders Acts (see not e (?), p. 44, Hitte), see 
p. 62, post. . 

(c) Staffordshire Financial Co. v. Hunt, fl907j*W. N. 268, » 
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illegal, and he cannot maintain any action to recover tlie mone^ 
lent or enforce any security obtained by him in res 2 )ect thereof. 

Sbct. i\.— Loans of Money by Ihireyisfered J’ersons. 

Huii-SEirr. J^emms irho are not Muuey‘lenders. 

94. The loan of money by a person who is not a “ money¬ 
lender ” Uh, and, therefore, not required to register himself nor 
subject to tlie restrictions im^iosed by the Money-lenders Acts («), 
is, since the repeal of the usury s^jatutes {J ), governed by the general 
law relating to contracts. In such cases the loan of money createf 
a debt recoverable by action (.//), and the debt which constitute!- 
the cause of action arises instantly on the making of the loii.n(/i). 
A reifuest for jiayuient of the debt before action bi ought is not 
necessary unless the parties stipulate for it (/,). 

95. Where money is lent uiion mortgage and the mortgage 
deed does not contain any covenant, eitlmr cxpiess or implied, to 
repay the loan (,/), or wliere the borrower, having agreed to rejiay 
the loan on demand or to execute a mortgage, refuses to do so(/.), 
the del*t may be recovered in an action for mniu'y lent; but whc're 
there is a covenant by the borrower to nqiay, the action must be 
brunglit on the covenant (/). 


(d) For <lie ineauiug ol this see p. 44, onte. As to loans fiy loan 

Bociofies, S{o tilJi) Loan SocusTrES, Vol. XJX , pp 222 et seq. 

(e) As to these Acts, see note (1), p. 44, ante. 

ij) Usury Laws Kepoal Act, 1854 (17 & 18 Vrot. c 90). 

{q) Tlie mere payment of money by one person to nnotlicr, or the ]>ro- 
dnelioa of an l.O.O., or of a cheque given in rchpect ol money paid, is not 
evidence of a loan, tlie piesumptioii being that the money wjis paid in 
respect ol a debt already due ( Weleh v Seaborn (181(5), 1 Stark 474). “ An 
l.O.U. is no more prool of money lent by tlie party bolding it to the party 
sought to be charged than ol goods sold and delivered by one to the other ” 
(Fet^enmayer v. Adeoek (1847), 16 M. &. W. 449, per Pakke, 15., at p 450). 
See (Jurliit v, litckards (1840), 1 Man. & (1. 46 (the production ol an 
l.tJ.U. by the plaintill is primA facie evidence of an account stated by the 
defendant with him); compare Douglas v. Home (1840), 12 Ad. & El 641 ; 
Pearce v. Darts (1834), 1 Mood &r 11 365. See also Morgan v. Jones (1830), 
1 (’r. &c J. 162 ; Howard v. Danhurq (1846), 2 U. B. 803 ; Enthoven v. Hoqle 
(1853), 13 C. B 373 ; Tyte v. Jones (1788), 1 East, 58, ii ; Jiach v Htirst 
and Hailey (1866), Ij. B. 1 U. 1*. 297; Aubert v. Walsh (1812), 4 Taunt 293 ; 
Hretun v. Cope (1791), 1 I’cake, 13 [31J ; J*fiel v. Vunbalenberg (1810), 2 
t'aiup. 439. 

(A) Norton v. EUam (1837), 2 M. & W. 461, per Parke, B., at p. 464; 
see title Limitation of Actions, Vol. XIX., p. 43. As to the damages 
for breach of contract to lend money, see title Damages, Vol. X., p. 332. 

(f) Walton V. Mascall (1844), 13 M. & W. 452, per Parke, B., at p 458; 
see liirks v. Tnppet (1660), 1 Wins. Saund., 1845 ed , p. 32; Kington v. 
Kington (1843), 11 M. & W. 233; Waters v. Thanet (Earl) (1842), 2 Q. B. 
757 : and see tiile Contract, Vol. VII., p. 434. 

(/) Poles V. Aston (1843), 4 Q B 182; Mathew v. Ttlaclniore (1857), 
1 H. & N. 762 : see Cassidy v. Cassidy (1889), 24 L. It. Ir. 577 ; and see 
title Mortgage, p. 115, post. 

(Ic) Bristowe v. Needham (1842), 9 M. & W. 729; see James v. Cotton 
(1831), 7 Bmg. 266 ; Scott \. Paikir (1841), 1 Q. B. 809. 

(1) Mathew v. Blackrmre, supra ; Brown v. Price (1868), 4 C. B. (n. 8.) 
69A a <»>venant to repay may sometimes be implied by an acknowledg¬ 
ment of the debt m the deed; see Courtney v. Taylor (1843), 6 Man. & G. 
861, 874); Marryat v. Marryai (1860), 28 Beav. 224; Jackson v. North 
Eas^pm Rail. Co. (1877), 7 Ch. D. 673 ; Isaacson v. Harwood, Brook v. 
liaruioo<^{18(\S), 3 Uh. App. 225 ; and see title Mortgage, p. 113, post. 



Part IT— Loans op Money. 


61 


96. Where money is lout on a secnrity which is void (m) or 
worthless(«). the lender may recover the amount of the loin in 
an action for money lent. 

97. Whore money is lent for an illegal or immoral purpose, 
the lender cannot maintain an action for money len'.(o), such 
transactions being governed by the same I'ule of law wh cli applies 
to other illegal contracts (p). 

98. If a person fraudulently conceals his identity, and thereby 
induces another to borrow money from him, the borrower may 
repudiate the transaction (g). 

SrB-SECT 2 .—By 

99. The loan of money in the course of his business (r), by a 
person who is a “money-lender” (.s), but is not registered, is illegal 
and void, and he cannot maintain any action to recover the money 
lent or enforce any security obtained by him in respect thereof (/). 

(w) Davis V. Itees (J8S6), 17 Q. JJ. I>. 408, V. A , where, a l.ill of sale, fon- 
taiiinig a covenant for repayment, was hold voi<l under the Bills of Sale Act 
(1878) Amendment Act, 1882 (45 & 40 Viet. c. 43), on the jjronnd that, it 
was not in the form given m the schedule to tlmt Act; but it was held 
that an action would ho for money lont, there being an implied agreement 
to rejiay apart from tho bill of sale. 

(n) Bank of England v. Tomkins (1842), 6 ,Iur. 347 ; see Timmms v. 
GMms (1852). 18 Q. B. 722 

(o) Thus money lent to play at. “ hazard,” whic.h is forbidden by the law 
of England (Gaming Acts, 1738 (12 Geo. 2, o. 28) a,nd 1744 (18 (feo. 2, 
e 34)). cannot be recovered (M'Kinnell v. Itobmson (1838), 3 M. & W. 
434); but it would appear that money lent for the purpose of gambling in 
a country where the game is ndt illegal may bo recovered in this countvv 
{Qnarricr v. Colslon (1842), 1 Ph. 147 ; King v. Kemp (1863), 8 L T 255 ; 
Saxhif V. Fulton., [1909] 2 K. B. 208. C. A ), see, however, on this point, 
title Gaming and Wagering, Vol. XV., p. 283, note (1); and as to rccoveiy 
of money lent for the purpose of enabling a debtor to pay gaming debts, 
see JSe O'Shea, Ex parte Laveasier, [1911] 2 K. B 981, G A., following 
Re Lister, Ex parte Pijke (1878), 8 Ch. D. 754, C. A.; and distinguishing 
Tatam v. Reeve, [1893] 1 Q B. 44, and Safjery v. Mayer, [1901] 1 K. B. 
11, C A. See also OaniMV, v Bryce (1819). 3 B. & Aid 179; ihll v. 
Fox (1859), 4 H. & N. 359, Ex Ch.; and title Gaming and Wagering, 
Vol XV., p 278 

ip) See title Contract. Vol VII., pp. 390 et seq. 

(q) ^rdon V. Sfreet. [1899] 2 Q. B. 641, C. A.; Levin v O'Keeffe, [1900] 2 
I. R. 628, C. A.; see title Misrepresentation and Fraud, Vol. XX., 
p. 754, note (it). 

(r) As to what constitutes carrying on husiiioss, seep 44, ante : and see 
Re, Robinson's Settlement, Gant v. Hobbs, [1912] 28 T. L. K. 298, (\ A. 

(s) For the meaning of this terra, see p. 44, anU. 

{t) Victorian Daylesford Syndicate, Ltd, v. Dolt, [1905] 2 Ch. 624 ; 
Bonnard v. Dott, [lOtiC] 1 Ch. 740, C. A.; Dott v. Brickicell (1906), 23 
T. L. R. 01; Whiteman v. Sadler, [1910] A. C. 514. For the rights of 
assignees of contracts or securities so obtained, see p. 62, post. The 
court will not necessarily assist a ])laintiff by rea.soa of a co-defendant’s 
omission to plead the statute; see Re R^inson's Setilcment. Gant v. Hobbs, 
supra; titles Contract, Vol. VII., p. 390 ; Pleading. The transaction 
will be set aside, at any rate at the instance of the trustee 4n bank¬ 
ruptcy of tho borrower, even though judgment has been obtained for the 
loan and a subsequent agreement entered into for paying off the judgment 
debt by instalments {Re Campbell, Ex parte Seal, [19il] 2 K. B. 992, C.^.). 
As to loans by registered money-lenders, see p. iSjante. , 
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The borrower is entitled to a declaration that the transaction 
was illegal and void (h) ; but if he seeks to obtain any equitable 
relief, the court can impose as a condition on the grant of such 
equitable relief that he himself should do what is fair and equitable 
in the matter, and repay to the “ money-lender ” the money actually 
lent with reasonable interest tlioi’eon (x). 

Although the “money-lender” cannot maintain an action to 
recover the money lent, he is not debarred from maintaining any 
action, other than that for money lent, which may be open to him ; 
if, for instance, he was induced to lend the money by fraud, he may 
hiiiig an action for damages fur deceit (or). 

Skct. 4.— nights of Transferees of Securities taken hy Money¬ 
lenders. 

JCO. Tf an agreement made between a borrower and a “money¬ 
lender ” [Jj). or a security given hy the one to the other, is illegal 
and void as between the original parties thereto undei the Money¬ 
lenders Act, 1900 (r), it is nevertheless valid in favour of a bond juU 
assignee or holder tor value (who is not himself a “money-lender”!/)) 
W'lthout notice (r/) of the defect, and of any i^erson deriving title 
under him; and all payments and tvansters of money or pro])ert} 
made bona fide hy any person (^^hethel• acting in a fiduciary 
cliaiacter or otherwise) on tho faitli of the validity of such agree¬ 
ment or security and without notice. (</) of the defect are, and are tc 
ho deemed always to have been, as valid in favour of that persoL 
as they would have been if the agreement or security had itself beer 
valid (c). If the borrower or anyothei poison is prejudiced ))y tint 
provision, the “ money-lender ” is liable to indemnify him (c). 

This provision does not render vaJicl any agreement, security, oi 
other transaction which is void or unenfoiceahlo for any othei 
reason, or any agreement or secnrily wdneh wjis declared void by i 
court of comiietent jurisdiction before the lOth December, 19111_/’) 

lOX. No person is to he deemed to have had notice of a defoci 
in an agreement or security merely because a search in the registei 
of money-lenders {y) would liave disclosed the didcct, or shown tha' 
the agreement or security was effected with a “ money-lender ” (h). 

(«) Chapman v. Miehnehon, [ 1908] 2 Cli. 612 ; aflirnied, [1909] 1 Ch. 238 
C. A. 

(') Lodffe V. Nulxmfil f'vion Ini'eshnent Co, Tdd., [1907] 1 Cb. 300; aii( 
liU» ('oNTii.vcT, Vo). VIJ., ]»j> 1-08, 400. 

{<() IhU V l:nehremv.m). 2.')h. K. 61. 

(/i) Kor Uip fiicfiuing of Iri'in, see p. 44, aiile. 

(r-i 63 (>.( Vi.-L (5. 01. 

(d) As to wlijil. amounts to notice of a defect, see the teict, infra. 

(p) Moiicy-Jcjiders Act, 1911 (1 2 («co. 5, c. 3.S), s. 1 (1). pjiasod in con 

sequence ol llio decision in lie Jtohimon, Chirlcson v. JiobinsoH [1911 
I Ch. 230. (;. A. 

(/) Money-lenders Act, 1911 (I'tSs 2 Geo. 5, c. 38), s. 1 (3). 

(g) See. pii. 46, 47, ante. 

{h) Mtfoey lenders Act, 1911 (1 A- 2 Geo. 6, a. 38), s. 1 (2). The pro¬ 
visions of the (’ouveyancing Act, 1882 (45 & 46 Viet. c. 39), s. 3 (for wbioli 
flee ti4Jp EquiTY, Vol. XIII., p. 87), apply to this case as if tho expressiou 
" p|Utshaser ” inehided a pemm making tho payment or transfer referred t.o 
in me t^zt, supra (Moues'-lenders Act, 1911 (1 &2Geo. 5, e. 38). s. 1 (2)]. 
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102. The loan of money to an infant {i) is absolutely void (./); 
aud an agreement made by the borrower after he comes of age 

to pay money in respect of any such loan, and any negotiable or _ 

:)ther instrumejit given in res2)ect of such loan, are void so far as To infants, 
they relate to money which represents or is payable in respect of 
such loan (k). 


Sue-Sec r. '2. -To fJrprrtant Ifptra. 

103. F’rom the earliest times relief has been given in equity in To expectant 
the case of unconscionable bargains with expectant heirs (/). In 
,nch cases, on the borrower submitting to do etjmty by repaying 
what is justly due, the court will set aside transactions which it 
•onsidors unrighteous, and will order that the securities given F-piitable 
dial! stand as sccuiity for the money actually advanced with 
nterest {ni). 


Sect. 6. —lii hpf of rtorrowers. 


Sub-Sect. 1 --t'lukr the Moneij-lfmhrs Ads, 


104. In any transaction, whatever i(s form may be, wliich staimory 
R suhstantially one of money-lending by a “money-lender*’ (w), ^*5^*®^* 
f the interest or charges (r>) in respect of tho sum actually 
ent are excessive (p) and the transaction is either harsh and 


(i) As to the consequences wlie.ro an inlatit fraudulently misreiiresente 
lirasolf to be of lull age, and by means of sneh fraudulent, tnisreiire- 
ienta.tion mduces another to lend him money, see title Infants and 
hltLDKEN, Vol. XVII., p. 66. * 
ij) Iiilants Rehcf Act, 1874 (37 & 38 Viet. c. 62), s. 1. 

(Ic) See Betting aud Loans (Infants) Act, 1892 (55 & 56 Viet. o. 4), a. 5; 
itles Bills of Exchange, Pbomlssory Is’oter and Negotiable Instru- 
iiENTS, Vol. II., pp. 490, 491; Infants and Children, Vol. XVII., 
)p. 63. 65. 

(l) See titles Equity, Vol. Xlll., pp 20, 21 ; Fraudulent and A^oid- 
iBLE Conveyances, Vol. XV., pp. Ill, 112. 

(m) Samuel v. Newbold, [1906| A. C. 461, 468. 

(ft) Money-lenders Act, 1900 (63 & 64 Viet. c. 51), b. 1 (4). Where the 
‘.uutract is made abroad, and the parties intend that it should he per- 
orrned abroad, the Money-lenders Acts (see note (1), p. 44, ante) do not 
ipply, and no relief thereunder can be obtained (Shrieliand <& Co. v. 
Lnron (1906), 22 T. L. R. 245 ; Velchand v. Manners (1909), 26 T. L. R. 
129); nor do they apply where the lender is not a “ money-lender ” (as to 
tieauing of which term, see p. 44, ujite) and required to register liimsell; 
ie<‘ p. 44, ante. A money-lender who is required to regist.or iiiniself, but 
.Ills to do Bo, cannot maintain any action to recover tho money ho has 
ent (see p. 51, ante), and coiisoquendy in such a case the borrower has no 
iced to apply to the court lor rcliet. Nor has the borrower any need to 
ipply for reiiet in a case where 1.1ie lender, though duly registered, has 
•ommitted some broach of the statutory provisions alfecling his trade 
vhich renders tlie transaction uneuforceablo; see p. 48, ante. 

(o) “ (charges ” include the auiount# charged for oxxienses, inquiries, 
iiies, bonus, piemium, or renewals (Money-lenders Act, 1900 (63 & 64 Viet. 
3. 61), s. 1 (1)). V 

iy) There is no standard rate of interest on personal loans {Carringtons, 
tAd. V. Smith, [1906] 1 K. B. 79), and in judging whethc-r the intoreBl or 
charges are excessive the court regards tho necessities of the borrower,, his 
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Sbct, 6. unconscionable (q) or is otherwise such that a court of eqnitj 
Belief of would give relief (r), the borrower, or any surety for the borrower, oi 
Borrowers. 


financial position, the presence or absence of security, the relation in whicl 
the money-lender stood to the borrower, and the total remuneratior 
deiived by the money-lender from the whole transaction; see Levene v 
Gremwood (1904), 20 'jT. L. R. 389 ; Welli v. Joyce, [190,5] 2 I. R. 134. Ir 
tinmwl V. VazoU (1907), 23 T. L. R, 622, Ridlet, J , and in Burton y 
Companies Registration Agency (1907), 23 T. L. R 151, Bucknit.l, J., Icfl 
to the jury the question whether the interest charged wan excessive anc 
the transaction harsh and unconscionable; but the Court of Appeal die 
not decide as to the propriety of this course (W. C., 23 T. L. R. 337 
C. A.). The fact that the boiTower understood when he entered into thi 
transaction what was the rate of interest or the amount of the chargei 
payable by him to the money-lender does not prechide him from obtaining 
rebel {Blair v. Buckiecnh (1908), 24 T L. R. 474, 0. A.). 

(q) As to unconscionable bargains in general, see titles Equity, Vol XIII. 
pp. 20, 71 ; Fraudulent and Voidable Conviyanoes, Vol XV , pp. ll] 
et seq. As to unconscionable salvage b.argains, see tit le Shipping and Navi 
GATiON In the absence of any other circumstances teiKling to show that th( 
transaction w.as harsh and unconscionable, the uierii fact th.-it the money 
lender has exacted, by way o1 interest or charges, amounts which are fouiii 
by the court t.o be excessive, may of itiself be sulHcieut to iirove that tin 
transaction was “ harsh and unconscionable ” wit hin the meaning of tin 
Money-lenders Act-s (as to ■which see note (i), ]). 44, ante). “ If ni 
jiLstilication Jor the exee.saive interest or charges be established, the pre 
snrnjdion that the transaction was harsh and unconscionable hardens ink 
.a certainty ” {Samuel v. Newhold, [1906] A. 0. 461, per Lord Lokeburn 
L (\, at p. 467); see also Miehaelson v. Nichols (1910), 26 T. L. R 
327 , Jackson v. Pnee (1909), 26 T. I,. 11. 106 ; Wolfe v. Batters (1909) 
25 T. L. R. 675 ; Blair v Buckworth, supra (where the loan was wel 
secured, and the high charges made by the money-lender were thereforr 
unjustifiahlo) : King v. Bauiett (1908)» 25 T. L R. 62 ; Levene v 
ritcheiuir (1907). 23 T. L. R. 508 ; Part v. Bond (1906), 94 L. T. 390, 

A. ; Poudone v. Htggins (1904), 21 T. L. R. 11, 0. A. ; Bonnard v, 
Doit (1905), 21 T. L. R. ‘491; Samuel v. Bell (1905), 22 T. L. R. 118 ; WelU 
V. Alloit, [1904] 2 K. B. 842, C. A.; Be a Debtor, Er parte the Debtor, 
[190.3] 1 K. B. 705, C. A.; and compare Oakes v. Green (1907), 23 T. L. R, 
560 (where relief was refused); Pall Mall Bank v. Philp (1904), 41 L. R, 
621. A condition that the whole debt becomes due on failure to pay the 
first instalment is primd facie harsh and unconscionable {Harris v 
Glarson (1910), 27 T. L. R. 30; ee WeMs y. Joyce, supra). Since relief 
cannot bo given under the Act,s (as to which see note {1), p. 44, ante) 
unless the interest or charges be excessive, and an unjustifiable excese 
of interest or charges estabhshes that the transaction was harsh and uncon¬ 
scionable, it follows that in every application for relief the question at issue 
18 whether, having regard to all the oircumstances of the case, the interest 
or clnnge.s arc excessive ; but the oilier circumstances of the case, such aa 
whether the borrower understood the transaciion, as in the case w’hcrc 
there is a default clause (sec Wells y. Joyce, supra; Levene y. Greenwood, 
supra), or whether the money-lender was guilty of oppression, or took 
impio])er .advantage of the wealniCKS, or lolly, or ignorance, of the 
borrower are material to lliat is.sue and must bo considered; see Samuel 
V. Newlmld, supra, per Lord Louebukn, L.C., at p. 467 ; King {J.), Ltd. v. 
Hay Currie. (1911), 28 T. L. R. 10. 

(r) See p. 5(),po*<. In such eas«- the effect of tlie Money-lenders Acts (as 
to which see note (Z), p. 44, ante) is to give to every court in wliich the money¬ 
lender m#.y seek to enforce his bargain power to grant to the borrower the 
relief proseribed by the statute, which is more extensive than that given 
previously by courts of equity. But if the transaction is harsh and 
unv’onsoionable, and the interest or charges excessive, relief may now be 
givfn, even though a cjiurt of equity would not have granted it before 
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any other person liable to the “ money-lender ” in respect of the 
loan, may obtain relief under the Money-lenders Acts («). 

105. Any court in which the “money-lender” has taken or 
rait'ht take proceediiipfs for the recovery of the money lent cjiu ^ive 
relief (f), and the application for relief may be made Itefore the 
time for repayment of the loan or any instalment thereof has 
arrived (a). 

the Acts; see Samuel y. Newbold, [1906] A. C. 461, and especially the 
judgment of Lord Macnagutkn, at pp. 468 et seq. The eontraiy ded.suiu 
in Wilton, (Jo. v. Oaborn, [1901| 2 K. B. 110, is no longer law. 

(«) Money-lenders Art, 1900 (63 & 64 Vjrt. c. 51), s. 1 (1), (2). As to 
the Money-le.ndoi’s Ads, see note (Z), p. 44, ante. 

{!) Moiiey-lenilers Art, 1900 (63 & 64 Vict. c. 51), s. 1 (1). (2), (3). 
)Vliere there is an ai)plu*ation relating to the admission or iirnount of a 
]iroot by a “money-lender” in any hankniptry proceedings, the court in 
bankruptcy may reopen tho transaction and grant loliel Iroiu payinrnl of 
iiiiylhiug ill excess of the sum which it ascertains to be fairly (Ine (Re a 
Debtor, Ex luirte the Debtor, (19i,'3] 1 K. B. 705, C. A ; Re Altree, Er futrle 
Wmd, [1907] 2 K. B. 868 ; lie Seed, Ex 'parte Kimj (1908), 26 T. L. R. 348 ; 
lie a Debtor, Ex parte, i'arden (1908), ,52 f^ol. Jo. 209, C. A.). I'liis power 
may be exercised by a r<*gistrar in baiikiiiptcy, and lelirf may be gianted, 
even though tlie liorrowcr did not defend an action brought by the 
“ money-lender ” to »*nloice his claim (Re a Debtor, E.c parte the Debtor, 
enpra); but if tho “ money-lender ” withdraws his proof, the court in 
bankruptcy has no jurisdiction to grant rebel (Re Altree, Ex paiie II ard, 
supra), \Vhere the “money-lender” is the petitioning creditor, and the 
petition is opposed on the ground that the debtor is entitled to robot (see 
p. 53, ante) under tho Money-lenders Act, 1900 (63 &, 64 Vict. o. 51), 
the court m bankniplcy must investigate tho transaction, and if a case lor 
roliei is established, must deal with the petition accoidingly (Re Shaw. Er 
parte Gill (1901), 83 L. T. 754. C. A. ; compare licDebio, | lOOUj 2 Q B. 316, 
(! A.); see, further, title BAKKnuPTOY and Jnsolvkncy, Vol 11 . pp. 57. 
211. Where the “ nionoy-lcnder ” brings an action in the High Court to 
recover money lent, and tho interest charged is apparently excessive, ho 
may obtain suiniu.ary judgment under li. S. 0., Ord. 14, lor tho balance of 
his prmcipal lemaming unpaid, i.e., the ditferouco between tho amount 
actually lent and tho amount wdiich tho borrower has repaid, but ho 
'cannot obtain sumaia.ry judgment tor any interest whatsoever (Lazarus v, 
Smith,[m8] 2 K. B 266, V,. A. ; Wells y. AZZo«,[1904] 2 K. B. 842, U. A.; 
Dott V. Bonnard (1904), 21 T. L B. 166, C. A.). Where the “ money- 
londer” brings an action in the county court the power ol the court to give 
relief may be exercised at any stage of the proceedings, and wlietlicr notice 
has, or has not, been given by the defendant ot his intention to apply to 
tho court to exercise that power (('ounty Court liules, 1903 and 1904, 
Ord. 60, r. 33 (1) ). For the limits of the jurisdiction of county courts, see 
title County Coukts, Vol. VIII., p. 428. 

(a) Money-lenders Act, 1900 (63 tSs 64 Vict. c. 51), s. 1 (2). The borrower 
may bring an action either in tho Chancery or the King’s Bench Division of 
the High Court, or (if the amount is witfon tho limit, ot the county court 
jurisdiction) in the county court, for a declaration of his right to relief 
(U>id.; and Samuel y. Newbold, supra, per Lord Macnagtiten, at p. 468). 
As to whether, when the “ money-lender ” has brought his action in one 
Division, tho borrower may go to another Division to get the bargain set 
aside, or vice versd, see Beehnitzer y. Samuel (1906), 95 L. T. 76; Tumin v. 
Levi (1911), 28 T. L. R. 125, C. A. Tumin, v. Levi, supra, the suita¬ 
bility of the short cause list for actions brought by money-lenders was 
discussed : see ibid., per Farweli, L J., at p. 126, who though^ that the 
proceedings under R.S.C.,Ord. 14, should be stayed, and per Kennedy, L.J., 
at p. 126, who differed; see also Tlumaon v. Souih Eastern Bail, Co, 
(1882), 9 Q. B. D. 320, C. A. " 
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106. The relief so obtainable is of the most ample description (h). 
The court may reopen the transaction (^*) and, taking an account 
between the parties, may ascertain what sum is fairly due for 
principal, interest and charges, having regard to the risk and all 
the circumstances of the case (d), and may grant relief from the 
payment of anything in excess of that sum; and if any such 
excess has been already paid or allowed in account, may direct the 
“ money-lender” to repay it. The court may also set aside, either 
wliolly or in part, any security given or agreement made in respect 
of the loan, without prejudice, however, to the rights of any bona 
fide assigru'c or holder for value without notice, which rights are not 
affucied thereby (c). If the ” money-lender ” has iiartod with any 
security, the com b may order him to give an indemnity in respecl 
thereof (/’). The relief may bo given notwithstanding any statement 
or settlement of account or any agreement jnirporting to close the 
jirovious dealings and create anew obligation(//b 

Suu-Siier. 2. — A[>art fnm the Mmey-kndtrs Jits, 

107. In cases where the lender is not a “money-lender,” the 
borrower can only obtain relief if the circumstances are such that 
the court under its equitable jurisdiction has power as in the case 
of transactions jirocured by misrepresentation or alleclod with 


(/>) Tilt* wliicli tlie court may grant uiub'r tlio Money-lenders Act. 
((ilJ & Cd Viet. c. 51). is wholly ditVcieiit from that which courts ol 
equity grant in the case ot expectant heirs {Samuel v. Neu'bold, [KKKJ 
A. (!. 4(il, per Jairda Maun \ghten and Atkinson, at pj). 4G8, 470); 
aud see p. f»!l, aitle. “ Equity iiieiida no man’s baigain ” {Maynard v, 
Moseley (1670), 3 Swan. 051, Lord Nottinoiiam, L (’ . at p. 653); but 
the Money-lenders Act. 1900 (03 Sc 04 Viet, c 51), authoiises and enipowern 
the court to ereale a fresh burguiii between the parties in the place of the 
bargain which is iju[tcachcd. 

(c) The transaction may be reopened even though the whole amount 
claimed by the ‘•money-lender” has been paid under piessure of a writ 
{Saviiiel V. Bell (1905), 22 T. L. It, 118, per Ohannell, J.) ; but a closeil 
transaction will not be iciqioned unless there has been deception oi 
presiUire by the ” money lender” ( Miehaelsou v. Nichols (1910), 26 T. L. K. 
327, per Ptckfohu, ,1.). 

(<Z) Money-lenders Act, 1900 ((>;$ &, 61 Viet. o. 51), s. 1(1); sec Michaelson 
V. Nichols, supra (where iuteieiit at the rate of 00 per cent, per annum 
was allowed); GarringloHs, Lid. v. Smith, [1906] 1 K. B. 79 (30 per cent.); 
Oalces V. Green (1907), 23 T. L. 11. 500 (40 per cent.); Saunders v. NewboJd, 
[1905] 1 Oh. 2C0, C. A. (10 per cent.); Wolfe v. liatkrs (1909), 25 T. L. 11. 
675 (25 per cent.); King v, Barnett (1908), 25 T, L. R. 52 (6t> per cent.): 
Jackson v. Price (1909), 26 T. L. R. 106 (50 per cent.); Levene v, Gardner 
(I9t)9), 25 T. li. R, 711 (20 per cent.); Foriescue {L), Lid, y. Bradshaw 
(1911), 27 T. L. R. 251 (60 per cent.); Wheatley v. Pari (1911), 27 T. L. E. 
303 (30 per cent.). 

(e) Money-lenders Act, 1900 (03 & 64 Viet. c. 61), s. 1 (5). This saving 
clause for the rights of assignees etc. is strictly limited to the cases men¬ 
tioned in ibid., s. 1 {Be Robmsonj^ Clarkson v. Robinson, [1911] 1 Ch. 230, 
C. A.). For tlio rights of assignees etc. where the money-lender has 
committed a breach of the Money-lenders Act, 1900 (63 & 64 Viet. c. 61), 
0. 2, see 52, ante, 

(/) Money-lenders Act, 1900 (03 & 64 Viet. o. 61), s. 1 (1). 

(^) ibid. ; and see note (c), supra ; and Be Gampbell, lix parte Seed, [1911 ] 
9 1^. B. 992, (J, At 
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fraud (h) or loans to expectant heirs (i) —to sot aside the Iranflac- 
lion (k); but, where the equitable jurisdiction of the court is 
involved, relief will not be granted except upon the terms that the 
applicant for relief should liimself do that wliich the court considers 
fair and equitable in the matter (/), 

Sect. 7.— Offences hj Money-lenders (m). 

Sitb-SeC'T. 1. - UiifJer the Money-lenders A(U^ 

108. Any “money-lender" (?0, whether he is registered or 
unregistered(o), or any manager, agent, or clorh of such a “ money¬ 
lender,” or any director, manager, or other oilicer of any 
corporation carrying on the business of a “ money-lender («)," 
whether such corporation is registered or not, who, by any false, 
misleading, or deceptive statement, representation, or promise, or 
by any dishonest concealment of material facts, fraudulently induces 
or attempts to induce any person to borrow money or to agree to 
the terms on which money is or is to be borrowed, is guilty of a 
misdemeanour, and is liable on indictment to ira}n'isonment with 
or without hard labour for a term not exceeding two years or to a 
fine not exceeding iJSOO, or to both (p). 

109. A “ money-lender ” (a) who, in the course of carrying on the 
money-lending business, issues or publishes, or causes to bo issued 
or ])ubliRbed, any circular, notice, advertisement, letter, account, or 
statement of any kind containing expressions w'hich might reason¬ 
ably be held to imply that be carries on banking business, is 
liable to the same penalties as if he had carried on the money- 
lending business under a name other than his registered name ( 7 ). 

i» 

Sttb-Sect, 2 .—Under the IkHimj and Loans [Tnfanls) Ad, 1S92, 

110 . Any person who, for the purpose of profit, sends or causes 
to be sent to an infant a circular or other document inviting the 
infant to borrow money, or to enter into any transaction involving 
the borrowing of money, or inviting him to apply to any person or at 

(h) A trans.'iotion induced by misrepresentation, whether fraudulent or 
iimncent, is voidable at the option ot tho reprosentee (see title Misrepre¬ 
sentation AND Fkauu, Vol. XX., p. 737); and fraud vitiates every 
tr.-uisaction (ibid., p. 751'). In either ease the court can set it a.side. 

(i) As to relief granted by courts of equity in the case of expectant heirs, 
see title Equity, Vol. XIII., p. 20; and see p. 53, emte. 

(k) The equitable jurisdiction of the court is also available in cases 
where the lender is a “ money-lender see p. 54, ank. 

(l) Lodge v. National Union Investment Go., Lid., 119071 I Ch. 300; 
f!amml v. NewboJd, [1906] A. (!. 461, per Lord Macnaghten, at p. 468; 
compare Chapman v. Michaelson, [1909] 1 Ch. 238, C. A.; see aim title 
Equity, Vol. XIII., p. 71. 

(m) As to the offence of failing to register as a money-lender, see p. 47, 
ante. As to the offence of carrying on the business of a money-leuder in 
breach of tb^ statutory rostriclions, see {). 49, ante. 

(n) For the meaning of tMs term, see p. 44, onfe. 

( 0 ) See p. 44, ante. * 

(p) Money-lenders Act, 1900 (63 & 64 Viet. 0 .61), s. 4; see also p. 51, ante. 

(q) Money-lenders Act, 1911 (I & 2 Geo, 6, c, 38), s. 2 (2). Fos these 

penalties, see p. 49, ants, , 
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Sect. 7, any place with a view to obtaining information or advice as to borrow. 
O&nces by ing money, is guilty of a misdeDieanour, and is liable on conviction 
Money- to both tine and imprisonment (r), unless he proves that he had 
reasonable grounds for Ijelioving that the infant was of full age(flf). 
Per^-ons If at any place from w'hich such circular or document purports 

(ic'cincd io to issue, or which is indicated therein as the jdace at wdiich appli- 
scud circulars. ),(, i^ade, there is carried on any bnsiuoss con- 

nectod with loans, then every person who tabes ]»a.rt in or assists in 
carrying on that hiisiiiess, or who attends at tha.t jdace for tlie pur¬ 
pose of takin*; jiart in that Imsiiiess, is deemed to have sent sucli 
circular or document, unless lie iiroves that ho ^\as not in any 
way jiarty to and was wholly ignorant of the sending of such 
document (/i). 

Affidaviis or 111. Any jierson who, except under the authority of a court ol 
d.'ciaraiiona justice, solicits an iiifaut to make an atikl.ivit or statutory declara- 
bjr lufiiutB. jinrjioso ol or in connection with any loan, is guilty ol 

an olioiice punishable by tine and imprisonment (r). 


Part III. Loans to Local Authorities. 

iSisiT, 1.— Bij the Piililic Worhs JiOaiis ConimisniDnrnt. 

Powpronnr-aj 112. Local authorities and other authorised bodies of personp 
aiithoiiiK'H Io niay borrow money from the Pnlilic Works Ijoaus (''miniissionerg 
borrow. ^ hereinafter called “ the Oominissionera ” (d)) on favnnrahle terms for 
the jmrpose of works of permanent chauactor and public usefulness((’)' 

(r) helling and Loans (Infants) Acl, 1892 (fir* & 50 Vicl. c. 4). s. 2(1) 
The otieuco ia piimsliable both on indnitinent and suininarily. On a con- 
vicl ion ujion nidiclincut the ina-xinimu penally is liiree iiiou'tlis’ iiniirihoii- 
ment or a fine of £100, and on a summary conviction oiio inoiitirs 
jin[)ri.sonnicnt or a line of £20, see, lurlJicr, titles OKiitiNAL L.\w anh 
J’nnc'KuuuE, Vol. IX., p 552; Infants and (hiiLDUKN, Vol XVll., 
j> J72. As to enforcement ot orders of courts of summary jiiiisdiction, 
bee title jMaoistkates, \o 1. XlX , pp. 602 et mj 

(n) Money-lenders Act, 1900 (63 & 64 Viet, c 51), s. 5. 

(b) Betting and Loans (Infants) Act, 1892 (55 & 56 Viet, e 4), s 2 (2); 
ami see Director of FiibliePtOftecntwns v. irirtoiesAri (1911), 27 T. L. R. 2U. 

{<•) Betting and Loans (Infants) Act, 1892 (55 & 56 Viet. c. 4), s 4. 
The procedure and punislinient are the same us those mentioned in the 
text and m note (r), supra, except that, if the convict ion is upon indict¬ 
ment, the court cannot inOiet hotli impnsonmout and fine. 

(d) 'I'ho f’ommissioncrs are appointed by Parliament (Public Works 
TJoan^ Aet.. 1875 (38 &. 39 Viet. c. 89), ss. 4, 5), with power to take or defend 
leg.d }irocecdiugs by their secretaiy {ibid., s. 5 (J)), to examine on oath 
(ibid., s. 5 (2)), to appoint officers (ibid., s 6), and to make rcgulatious 
(ihid , s 41). They must keep acuounts (ibul., s. 43), and make an annual 
r(‘turn of their transactions (ibtd., s. 5 (3); Public Works Loans Act, 1899 
(62 & 63 Vict c. 31), s. 6). As to the powers etc. of their sjicrctaiy, see 
Public Works Loans Act, 1875 (38 & 39 Viet. c. 89), ss. 7, 8, 29. As to 
service notices under thb Acts, see ibid., ss. 47, 48. As to the receipts 
given by the Bank of Rnglaud, see ibid., ss. 26, 46. 

(c) Public Works Lpans Acts, 1875 (38 & 39 Vict. c. 89); 1876 (39 & 40 
Vint. c. 31), s. 7 ; J879 (42 & 43 Vict. c. 77), ss. 2, 4 ; 1881 (44 & 46 Vict. 
0. 3®) J Jmd 1882 (45 VicL o. 62), s. 8 (these Acta may be cited as the 
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The Commissioners may lend money to county, borough, district, 
or parish councils for any works for which such councils are 
authorised to borrow money {J ); and the councils must keep 
special accounts of money boirowed on the security of the rates (//). 

The money for the loans is provided by the National Debt Coin- 
niissioners (/i) from a local loans fund comiiosed of (1) money 
provided by Parliament for the purpose (t), and (2) all payments in 
discharge of principal oi- interest of such loans (k), except when the 
principal has been written oil’ as irrecoverable (/). 

Puldio Woi'ks Loans Acts, ISTf)—1882 (lUiblic Works Loans Ac-t. 1883 
(46 & 47 Vict c. 42), s 2)); Public Works Loans Acts, 1892 (55 &. 56 Viet, 
c. 61), 8. 2 : 1894 (57 & 5S Vict c. 11), s 3 , 1897 (60 & 61 Vict c. 51) ; 
1S98 (61 & 62 Vict. c. 54), ss. 1, 3 ; 1899 (62 & 63 Vict c 31), s. 1 ; 1905 
(5 Kilw. 7, c. 22), ss. 1, 3; 1908 (8 Pdw. 7, c. 23), s 0; ami 1911 (1 2 

Geo 5. c. 17) 

{/) Public Works Loans Act, 1896 (59 & 60 Vict c 42), s 2. For these 
hollowing powers, seo title Local GovnuNMiiNT, Vol. Xl \ , ])p 244, 282, 
317, 337, 301. A list ol the puiposes lor wlach the Uommissioneis iniglit 
01 igmaJly grant loans IS given iii tbo Public Works Loans Act, 1875 (38 39 

\'ict. c. 89), iSched. I., but the Public Works Loans Act, 1896 (5i) & 60 Vict. 

*. 42), has made tliis list obsidete as regards the coimeils menlioiUHl iti 
I he text. Jjoaiis by tbo Public Works Loans Clommissiouers (see p 58, 
■iiiU ) aie also provhlod for by other statutes, namely, Motrojiohs Alaiiage- 
iiient Amendment Act, 18*62 (25 &; 26 Vict. c. 102), s 20 (see title 
MiiTKOPOiis, Vol. XX, p. 449); Prison Act, 1877 (40 6^ 41 Vicl 
1 . 21), s 47 (sec title I’ltisoNS); Public Works Loans Act, 1881 (41 A; 45 
Vict. c. 38). 8. 11 : Housing of the Workiug Glasses Act, 1890 (53 A 54 Vict. 

5. 70), B. 67, as modihed by the Housing, Town Pkanuiiig, el-c. Act, 19fi9 
9 Kdw'. 7, c. 44) (soo title Public Hwaltu atw Local Administration) ; 
Diseases of Animals Act, 1894 (57 A 58 Vict c 57), s 42 (4) (sec title 
Animals, Vol 1., pp. 430, 431); Small Dwellings Acquisition Act, 1899 
62 A 63 Vict. e. 44), s. 9 (7) (see title Small IlounNiis and Smali. Dwrll. 
MLS) ; Public Works Loans Act, 1896 (61 A 62 Vict, c. 54), ss 2, 3 (see 
atle Railways and Ganal.s) ; Public Works l<oaiis Act, 1898 (61 A 62 
Vict. e. 54), 8 3 (see title Poor L4W) ; Military Land Acts, 1892 (55 A 50 
Vict c 43) and 1897 (60 A 61 Vict. c. 6), and Public Works Loan.s Act, 
1908 (8 Kdw'. 7, 0. 23), s, 0 (see title GOMPiiLSORy Pmuciiask op Land 
VND Compensation, Vol. VI , pp. 158 et seq . ; see also Public IVorks 
Ijoans Act, 1897 (60 A 61 Viet, c 51), s, 11); Merchant Shipping Act. 1891 
57 A 58 Vict. c 60), s. 663 (see title Shipping and Naviuation : Public 
iVorks Loans Act, 1897 (60 A 61 Vict. c. 51), s. 11) ; and sec titles Macis- 
ritATES, V'ol XIX., j). 567. Loans under sjiecial Acts arc governed by tlio 
I’ublic Works Loans Act, 1875 (38 A 39 Vict. c 89), as varied by (be 
special Act {ibul., b. 50). For the meaning of the term “speci.il Act,” s(‘o 
Public Works Loans Act, 1876 (39 A 40 Vict. c. 31), s. 7. 

{g) Public Works Loans Act, 1882 (45 & 46 Vict. c, 02), s. 8. Hce also 
title Local Government, Vol. XTX., p. 283. 

(A) XatiouaJ Debt and Jjocal Loans Act, 1887 (50 A 51 Vict c 16), s. 6. 
4.8 to the National Debt Oorninissmners, see title Revuniie, As to the 
lutbority to the Bank of England to pay, see Public Works J.oiins Act, 
1875 (38 A 39 Vict. c. 89), s. 45 

(t) National Debt and Local Loans Act, 1887 (50 A 51 Vict. c. 1C), 

5. 7 (1); see title Revenue. 

(fc) National Debt and Local Loans Act, 1887 (50A61 Vict c. 16), ss. 7 (2), 
12, 14. /There are certain exceptions; sec ibid., s. 7 (2), Sched. II. 
Accounts are to be kept distinguishing capital and income of the fund 
(ibid., 88.,'? (3), 16). ^ 

(1) Ibid., 8. 15. In this case any payments recovered are pajid to the 
Exchequer''(i5id.). Further directions as to the manner of dealing with the 
fund are contained ihibui., ss, 4,> 13.14 ; Public Works Loans Act, 1897 (60 
A 61 Vict. c. 51), s. 4: Public Works Loans Act, 1904 (4Edw. 7, c. 36), s, 3, 
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JIoNfiY AND Money-Lending. •* 

In aOdUion money may be raised by borrowing by means ot loca 
loans slock (?«). 

U3. Loans must be applied to their authorised object («), and i 
advanced on the security of the rates and not so applied, the Loca 
Government Board may on inquiry (o) order it to be so applied o 
repaid, or, with the Commissioners’ consent, to be applied to soui 
other authorised object {p). 

114. The Commissioners in granting loans must consider th 
pro])rioty of the loan, and the security for repayment (</), whic] 
must bo effected by instalments in not more tlian fifty (,/■) year? 
subject to any special Act («). Interest is payable at not les 
than 4 per cent, (a), unless otherwise provideii by an}’ specie 
Act {})'). 

Ill default of payment of the loan, the Commissioners, where th 
property is mortgaged to them as security, ha\’e pow’ers similar t 
an ordinary mortgagee (c) and may spend further sums on th 
property (rf). 

Where the loan is secured by mortgage of the rates (e), th 

{mi National Dobt. and Local Loans Act, IS87 (50 & 61 Vict. c, 16 
B8. 8—10, 17 ; Public Works Loans Act, 1897 (00 & 61 Viut. c. 51), s. : 
Ah to local loans stock, see title Ueve^iuk. 

(«) The (/'onmiLHsionors may take seenrity for the carrying out of tb 
uoik to which the loan is to be applied (Public Works Loaus Act, 187 
(58 & 59 Vict. c. 89), ss 35, 39). 

(o) Ibid , s. 36. As to the expenses of an inquiry, see Public Work 
Loaus Act, 1881 (44 & 45 Vict. c. 38), s S. 

(p) Public W’orks J^oans Act, 1878 (41 A’ 42 Vict c. 18), 8. 4; Publi 
Woiks Loaus Act. 1881 (44 & 46 Vict c. 38), s 9. 

{q) Public Works Loans Act. 1875 (38 A- 39 Vict c. 89). s. 9. Securitie 
authorised for acceptance by the t’onimissioners au* dealt with in th 
Public Works Loans Act., 1875 (38 &r 39 Vict. c. 89), ss 12. 20, 32, 38, 39 
and see also note (*), p. 62, post. I’liey are not bound to accept sue 
secuntics (Pubhc Works Loans Act, 1878 (41 &. 42 Vict, c. 18). s. 6] 
Loans secured by a mortgage ot property take priority over all otlie 
charges, exee])t bond fide prior mortgages, Ihougli these may. by agrec 
meut, be postponed (Public Works l.oaiis (Money) Act. 1876 (39 &, 4 
Vict.. c. 31), K 7). Only an express provision in a special Act can alfcc 
the Commissioners’ priority (Public Woiks Loans Act, 1875 (38 A; 39 Vict 
C. 89), a 18). 

(r) Public Works Loans Act, 1911 (1 & 2 Geo. 5. c. 17), s. 4. 

(«) Public Works Loans Act, 1876 (38 & 39 Vict. c. 89), s. 11, The Com 
missioners and the Treasury have in certain cases power to extend or post 
pone the time for repayment (ibid., ss. 11, 37). or may accept paymeii 
before it is due (ibid., s. 29) 

(«) Ibid., 8. 10; Public Works Loans Act, 1892 (55 & 56 Vict 
c. 61). s 2. 

(h) Public Woiks Loans Act, 1870 (42 & 43 Vict. c. 77), s. 2; Publi. 
Woiks Loans Act, 1892 (56 & 50 Vict. c. 61), s. 2. Loans from the loca 
loans luud (see p, 69, ante) on the security of local rates (Public Work 
Loans Act, 1897 (60 & 61 Vict. c. 61), ss, 1, 12) have a minimum late o 
lutercst of 2| per cent, (ibid., s. 1). By the Public Works Loans Act 
1896 (59 & 60 Viet, o, 42), s, 2, 31 per cent, is subitituted for 4 per cent 
in the case ot canal loans collaterally secured, 

(c) Public Works LoaJis Act, 1876 (38 & 39 Vict. c. 89), ss. 21,22,24—28 
and see title Moutoagk, pp. 186 et seq. ; 244 et wq., post. , 

(d) Public Works Loans Act, 1881 (44 & 45 Vict. c. 38), s. 7. 

(«) See, as to the etfeot of such a mortgage. Public Works Loaus Act 
1874» (38 39 Vict. e. 89). s. 19. 
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*’ Part lit—I jOaks to tocAL Authoritiiss. 

Commissioners may, on Jeiault, levy the rate themselves, Avith any 
expenses thereby incurred (f). 

115. Where default is made in payment of a loan on pcirsonal 
security the Commissioners may, if they think lit, issue a warrant 
at any lime (V/) to enforce payment, and the court may llmreou issue 
a writ of extent or diem clausit e.iiremam (h). 

116. All loans become immediately payable on the insolvency of 
an individual or company liable as principal or sur('dy to pay the 
principal or interest of any loan (<). 

Sect. i. — IJii Ollier PerHons. 

117. Local authorities (/i), notwitbsiandin^ any statutory pro¬ 
vision passed before the Idtli August, 1h75, may also l)ol•vo^^ il) 
any loan (/») which they are authorised to borrow', m the manner 
prescribed by the Local Loans Act, IbTo {ii). 

118. A local authority about to raise a loan may apply to 
the Local Cov’crnmeiit Board {(>) to aiitliorise the issue of tin* 

(/) Tublio Works Loaus Act. 1875 (38 & 39 Viet c. 89). s. 23. 

((;) Ibid , s 34. 

(h) Ibid., s. 33. As to these, wiits, see title (’uown 1*r,\<;tu’c, Vol. X., 
pp. 14—18. 

(i) Public Works Loans Aefc, 187.5 (38 & 39 Viet e 89), s. 31. 

(A) For definition of “local authority ” (which inelude.s every authority 
having power to levy arate), see Local Loans Act, 1875 (38 & 39 Viet c 83). 
B. 34 : and see the Municipal Corporations Aet, 1882 (45 &■ 46 Viet. c. 50). 
.s 212 (1). Ah to the powers of local authorities to borrow, hcc p. .59. cet-*, 
and titles Animals, Vol. 1 ,pp. 430, 131; Burial and Cremation, Vol 111, 
jip. 476 et m/.; Electric LioiitiNU and Power, Vol. XU ,pp 553 cf se,j ; 
E\plosive.s, Vol. XIV., p. 372, note(k); Local Government, Vol. XIX.. 
pp. 244, 282, 293, 317, 337, 361, 385; Metropolis, Vol. XX, pp. 444, 
449; Public Health and Local Administration. A local aiitliorii.v 
may make, rescind, or alter rule.s tor the puiposes ot the I^ocal Jjoaris y\<-t, 
1876 (38 & 39 Viet. o. 83), with the consent of the fjocal Governiiiiuit 
Board {ibid., s. 30 (2)). 

(?) A local authority is deemed to boiTow subject to the jirovusions of (he 
Local Loans Act, 1875 (38 & 39 Viet. o. 83), whenever it laises a loan by 
the issue of debentures, or debenture stock, or annuity certificates (here- 
atter referred to as “ securities ”; see p. 62, post), purpoiting to bo 
created under its powers, or partly in one way and partly in another; but 
a loan directed to be raised by such securities under the Local Loans Act, 
1875 (38 & 39 Vict c. 83), must bo raised only by the mode thereby pic- 
scribed {ibid., s. 4; see the text, infra). A local authority may in like, maniu'r 
rc-borrow in order to discharge any lawfully contracted loan, but iJie time 
for repayment must not be extended beyond the uuexpired portion of the 
original term without the sanction of the Loc,al Government lloard. nor, in 
any case, beyond the pi-eseribed penud (Local Loans Act, 1875 (38 &, 39 
Vict. c. 83), 8. 31). For the definition of “ prescribed,” see ibUl , s. 34, and 

р. 63, post. 

{m) In this and the following pages “ loan ” means a loan liorrowed or 
proposed to be borrowed under the iyocal Loans Act, 1875 (38 & 39 'N’lct. 

с. 83). 

(ft) 38 & 39 Viet. c. 83; see ibid., s. 31. Tlie Local Loans Act, 1875 
(38 & 39 Vict. c. 83), came into operation on the Ist .January, 1876; see 
ibid., s. 3. 

(o) As to the Local Government Board, see title CoN.STiT(rTioN.ix, Law, 
Vol. VII., p. 103. 
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SBCT. 2. 

By Other 
Persons. 

Nature oC 
BecuiUj, 


Becnrltios (j») therefor under official sanction (q'); and the owner of 
any such security may, on application to the Board, be furnished 
with a statement of the value of the security and of the priority of 
the loan thus secured (r), 

119. Securities(.s) may take the form of debentures (0. deben¬ 
ture stock (tf), or annuity certiiicates (h). If payable to a person 
named therein, they are termed “ nominal securities " (<•). 

(■/») As to thiw securiiu'S, see the text, infru, and note {1), p. 61, ante, 
iq) Local Loans Act, 1875 (38 & 39 Viet c 83), s. 26. As to the par- 
liciiliiis and ovidouoe which may be required by the Local (Jovernment 
IJojiid before f^raiitinfj ollicial sanction, and the powers the Board may 
cA Cl CISC in this respect, .and as to the authentication of securities 
issued under ollicial 8.anction, and the effect of such sanction as evidence m 
iclation to the power of the, local autlionty and the security issued, see ibu(. 
(r) Ibid. Snell vstatoment is evidence of the facts therein stated (tbid ). 
(n) For definition of “ security,” seeibjd., s. 34; and see note (/), p. 61, 
antf. As to the execution of securities, and as to the supply by the ('om- 
inissioiuTS of Inland Kevenue ot iorms of seeiirit.y. see Local I .oans Act, 187.5 
(38 & 39 Viet. c. 83), s, 22. As to the issue of fresh securities in case ol loss, 
see ibid ,s. 33 As to the power of tlie Public ^\^nk8 Loans (Vnnniissioneis (see 
p 58, ovlr) to take such securities in relation to loans made by them, sec Local 
Loans Act, 1875(38 & 39 Vict c S3), 8.28; amlji Hi), ante Asto the mvest- 
ni(‘nt in securities of deposits in trustee savings banks, see title BAMCJ 2 ii.s and 
liANKiNG, Vol I , pp. 577, .578. As to the investment of lunds of industrial 
and provident societies, sec title Lvdustkial, I’udvidiont, and Sisiir.ut 
SooiETiK.s, Vol XVII., j). 21. As to cniniiiai olfences in respect ol ]>er- 
soiial.ion and ioigery, see Loc.al Loans Act, 1875 (38 &. 39 Vict c. 83), s. 32 , 
and title Fuiminai.Law and Pkoi eduki'-, Vol. IX., pp. 706, 727, 755, 756. 

(f) Deboiituics take oilect as deeds and may be “bearer” debentures 
(that IS, tianslerable by didivery), or “ nominal ” debenturos (that is, 
payable to a person named theiein, bis executors, admin istiators and 
assigns (Local Loans Act, 1875 (38 iV 39 Vict. c. 83), s. 5)). For the 
detimtions ol “ peison ” and “ executors and administrators,” see ibid , s. 34, 
A debenture, when no sum is prescribed, must not be issued for less than 
£20. Foi regulations as to the provisions of debentures and the interest 
tihereon, see iluL, s 5. For piovisioiis relating to coupons lor interest on 
debentures, see ibid., ss. 5, 17—19. As to stamp duty, see titles Bills nii' 
Lxchandr, Promissory JJoie.s and Negotiable Instruments, Vol. II., 
p 580, note (1 ); Kevenue. As to the investment ol tiust funds in nominal 
d(*l)enture.s, .see Truste.o Act. 1893 (565: 57 Vict. c. 53), s. 5(3); title Trusts 
and Trustees. As to the registration of noniuial securit ies, see p. 63, post. 

{a) Such stock may be issued w hen the local authoiity has power to issue, 
debenture stock (Ijocal Loans Act, 1875 (38 & 39 Vict c 83), s 6). Slock 
certiiicates may, or may not, be issued in respect of debenture stock. In 
the former case, the certilicaie (delined as “ a stock certificate to bearer ”) 
is transferable by delivery. In tlie latter case the stock is defined as 
” nominal debenture stock ” {ibid ). For regulations as to the issue and 
aiiioimt ol, and evidence, of the j.itio to, debenture stock, and as to the 
rei-overv of interest tbereoii, see ibai. For provisions relating to coupons 
on stock certificates to beai’cr, sei' ibid , ss. 17, 19, Stock described in a 
stoi'k certificate to bearer may be converted into nominal debenture stock; 
see ibid , s, 29. A trustee may m c«‘i1 am cireumstances invest trust funds m 
nominal debenture stock, but, unless authorised by Iiis trust, may not bold 
a certificate to bearer (Trustee Act. 1893 (66 57 Vict. c. 63),* ss. 6 (3), 

7(1) (o); see t itle Trusts and Trustees). As to the registration of nominal 
securities, see p 63, post; see als6 title Local Government, Vol. XIX., 
pp, 385. 386. 

(6) AuSuitiy certificates take effect as deeds, cliarge the property therein 
• {p) P'or note (c) see next page. 
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A register of nominal securities must be kejjt (>1), and their 
transfer and tran.sniission are subject to special provisions {cl 

120. Notice of any trust is not receivable liy a local aiiiliority 
in respect of any security issued by such authority (/'); nor is tli’o 
person advancing money on such security bound to impure into the 
application or to be held responsible for tho inisa])i)hcaLion 
thereof (p). 

121. Sums due or authorised lo be rai.sed on secuirilies i.ssued in 
respect of the same loan are jiayable jirtri [xihkh- ; but if in respect of 
different loans, they take priority accoi’ding to the date of the loan (//). 

122. The recovery of any sum due in respect of a security (>) 
may be enforced by mandamus (/.), and in certain cii-cumstances 
ai»plication may be made for the ajipointment of a riiceivor (/). 

123. Loans must be discharged within the iieriod (if any) 
prescribed (/») hy tho Act authorising the local ani.bority to borrow, 
oilK'i’wise within twenty years from tlio date of the loan ; and 
the discharge must be effected by the issue of annuity certifi¬ 
cates («), or debentures (o), or by an annual appropriation (/>), or 
1\V the establishment of a sinking fund {<(). 

siifciticd with payment of Mio annual sum therein iiienliotied (Loe,{il Loans 
Act, 1875 (38 & 39 Viet. c. 83), 8. 7), and may bo made payable to the 
))erson named tborihi or lo bearer. In Ibe former ease the cerlibcato is 
delined as “a nominal annuily eertibcate ” , in tlio latter, tho certificate 
IS tiansferable by d<‘hv'cry {ibiil) For inovisions relaliufj to I,he is.siie. and 
amount of annuity certificates, see ibul. As to the iej;ist ration ot nominal 
secinitie-s, see tho text, infra. 

(e) See Local Loans Act, 187.5 (38 & 39 Viet r. 83), s. 23, Selied (9); 
and see notes (f), (a), (b), p 62, mile. 

(d) Local Loans Act, 1875 (38 39 Viet. c. 83), s 23. 

(c) As to the reffistor, entrii's thereon, inspection theieof, and lectillea. 
t.iori ther<‘of, see ibid , ss 23 --25 ; title (Bounty (Ioukts, V'oI. VJl I . p fitWi. 
For the general rules .as to transler and transmission of nominal seeiiiilic-s, 
see Local Loans Act, 187.") (38 iV 39 Vict c. 83), ss .5, 6, 7, 29, and Seliial. ; 
ari<l see title ChiosES TN Action, Vol IV,, ]> 394 As to stamp duty on loan 
capital, SCO titles (Iompames, Vol. V., p. 362; Local 11ovi:i;nmi,nt, 
Vol XIX , p. 386 ; RKViiMUJ. 

(/) l.ocal Loans Act, 1875 (38 & 39 Vict c S.'l), s 9. 

((/) Jbid , 8. 10. 

(ft) Ibid,., 8. 8 A sum authorised to be borrowed may bo raised as one 
loan or as several loans, so long as the aggregate amount authorised is not 
exceeded {ihul.l As to fixing the date of loans, see ibid. 

(i) As to securities, see note (s), p 62, nnle. 

(k) Local Loans Act, 1875 (38 39 Vict. c. 83), s. 11 ; see title Clown 

Practice, Vol. X.. pp. 106 el aeq. 

(l) Local Loans Act, 1875 (38 & 39 Vict. c. 83), s, 12. As to the powiu's 
of the receiver, see ibid.; see also iitJe County Courts, Vol. VITl., pp. 666, 
667. As to receivers generally, see title Rrckiver.s 

(m) See the Local Loans Act, 1875 (38 & 39 Vict. c. 83), s. 34. 

(n) As to the nature of these certificates, see ibid., s. 13. 

(o) As to the nature of these debenttfres, see ibid, 

ip) See ibid., ss. 13, 14. 

iq) Ibid., 8. 13 ; Local Loans Sinking Funds Act. 1885 (48 Ic 49 Viet, 
c 30), 8. 4. As to the creation and operation ol th(‘ sinking fund, see Local 
Loans Act, 1875 (38 & 39 Vict c 83), a. 16. As to annual returns ib lespeet 
tliereof, sec ibid., s. 10; Cider of Local Government Hoard, Hth November, 
1878. 
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Sale or Lwd. 


Part I.--Definition and Classification. 

Se(T. 1 .~ (lencral Ciiaractcrinfics. 

124. A niorL<»age is a conveyaiiue of land, or an aBsigniuent of 
a chattel, or of a chose in action, as a socuvity for the pavnient of a 
debt or the discharge of some other oldigation for which it is 
given, the security being redeemable on the payment or discharge 
of such debt or obiigation (a). No particular words or form of con¬ 
veyance are necessarv to constitute a mortgage. As a general rule, 
subject to very few exceptions, wherever a conveyance or assign- 
niejit of an estnte is originally intended as a security for money, 
whether this intention apjiears from the deed itself or by any other 
instrument or by parol evidence, it is always considered as a 
mortgage and redeemalde (/<». 

A mortgage consists of two things. It is a personal contract for 
a dolit and an estate idodged as a security for the debt (c). Every 
itiorlgage implies a debt and a personal obligation by the mortgagor 
'‘t.o pay iiaid). If there is a covenant or homl for its payment it is a 
.sjiecialty debt; if not, it is a simjde contract delit (r). In oases in 
which the mortgagor is in a tidneiary position mortgaging for the 
purposes of his trust, it is usual to negative the personal liability 
by an exjirc'^s declaration {J ). 


(n) Santleu v. fl’tWr. [ 1800] 2 (‘li -174, <’ A., pei Lim»let, M.R.; Foakes 
d' Po., Lid. V. JiH'c, 11902] A. 24, 28. Tor flit^ j)Mrj»o.ses of the Convey¬ 
ancing and L.iw of I’ropci'ty Acl, 1881 (41 wV 4.'i Vut c. 41), “ uiortgage ” 
includes ajiy pliavgo on anv pr(>|iri(_v tov soouiiiig iijoiK’y or nioiicy’s wortli 
(ibid., H 2 (vi.)). For a ooiloi-lioii ol loruis Kiiitahlo lor nogotiiilions for 
and agreemcnls for nior{g:io,v,st c Km yt lopicdia ot I’oinm and Precedents 
Vol VIII., pp, 482 rt my. ’ 

(6) f'o. Lilt. 20.') a, note ; Mm well v. Moinilnrnlc (1711)), Free. Ch. 520 . 
(Jripps V. Jee (ITft.T), 4 Bro. ( i'. 472 ; iSerier v. Orecnmiy (1815), 19 Ves 
413; and sec p. 142, post, but eouiiaire Tally. Owni (1840), 4 Y.&C. (ex.) 


((') QuurreU v. Bechford (Isifi)^ 1 ,Madd. 269, per Plomek, V-C 
p 278. 

[d) Kinq V. King (ITSl), 3 1' Y'nis. 358; Sntlon v. Snlton (1882) 
('h. T). oil, 515.0. A. ' 


at 


(c) King v Kwg, supra , A«tw/cr [Duke) v. Moi/er (1785), 1 Bro. C. V. 
454, 464; Yotes v. Aston (18415), 4 Q. B. 182. 

(/) Sec Kncyclopaidia of Foims and Preeedcnl^i, Vol. VlJl,, pp. 559, 561. 
A covenant by a trustee or other pei son m a mortgage deed to payout of» 
specific fund lu-events a i>emmal liability being implied, and an action for 
money lent docs not lie against the, covenantor (iVal/tcie v. lilacirmore (1801). 
1 H. feiN- 765i); it haa been held that a covenant “ as trustee but not so 
as to. impose .luy personal liability” can bo enforced against the oove- 
nantiy personally {Watting \. Lewis, (1911] 1 Ch. 414); but see lie 
Hohmson's tiettlement, Oani y. llohbs (1912), 28 T. L. K. 298, C A. per 
BfIcKLEY, L.J.; and see Fundvall v. Coombes (1843), 5 Man. & G 736. 
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125. Incident to every mortgage is tiie right of the debtor to 
redeem, a right which is called his “equity of redemption,” and 
which continues notwithstanding that the mortgagor fails to pay 
the debt in accordance with the proviso for redemption. This right 
arises from the transaction being considered as a mere loan of 
money secured by a pledge of the estate (y). Any provision inserted 
in the mortgage to prevent redemption on payment or performance 
of the debt or obligation for which the security was given is termed 
a “ clog ” or “ fetter ’’ on the equity of redemption, and is void (h). 
The right to redeem is so inseparable an incident of a mortgage 
that it cannot be taken away by an express agreement of the parties 
that the mortgage shall not be redeemable or that the right shall 
be confined to a particular time or to a particular description of 
persons (t). The right continues unless and until by judgment for 
foreclosure (J) or the operation of the Statute of ljiuiitations(/0 the 
character of creditor is changed for that of owner, or the interest 
of the mortgagor is destroyed by sale either under the process of 
the court or of a power in the mortgage incident to the security {1). 

126. Formerly the right of the creditor to foreclosure (;/) was 
regarded as so necessary an incident to a mortgage that it was said 
there is in strictness no mortgage where there is no riglit of fore- 
closure(w): and a conveyance by way of security for moin'y advanced 
will 1)6 construed as conferring a right to foreclose unless the terms 
of the instrument exclude that construction (x). 

But there is no right of foreclosure unless the contract containsf 
a condition upon the breach of which a forfeiture is created, for the 
court grants foreclosure upon the principle that the mortgagor has 
broken a condition which forfeits his right to redeem (o) For lliis 
reason a conveyance of an estate to a person in trust Ibat it should 

(g) Seton v. Slade, Uiinterv. Seion (1802), 7 Ves. 265, 273. At coiiimoii 
law, unless the mortgagor strictly complied as to time and place with the- 
condition of payment, ho forfeited his estate, which becanio llm absolute 
property of the mortgagee (Co. J..ilt 205 a, Butler’s note). Protii eaily 
times, however, the comi-s of equity held that until foreclosure by order 
of the court the mortgagor, by applying within a reasonable time and 
offering to pay piincipal and interest and all proper costs, might redeem 
the estate forfeited at law (Emanuel College (Master etc.) v. Evans (1625), 
I Rep. Ch. 10 [18]). As the right was ordy enlorceable in the courts of 
equity it was called the “ equity of redemption.” As to the nature of the 
equity of redemption, see pp. 1*38 et seq., post. 

(h) See p. 142, post 

(i) Co. Litt. 206, note ; Newcomb v. Bonham (1681), 1 Veru. 7 ; Howard 
v. Hams (1683), 1 Vem. 190 ; and see p. 143, post. 

(j) See p. 283, post. 

(k) See title Limitation of Actions, Vol. XIX , pi>. 146 et seq. 

(l) For all purposes of dealing with the property the person entitled to 
the equity of redemption is considered as the owner of the land, and a 
mortgage in fee is considered as personal assets (Casborne v. Scarfs (1738), 
1 Atk. 603, per Lord IIakdwickr, L.C., at p. 606 ; Heath v. Pugh (1881), 
6 Q. B. D. 345, 0. A„ per Lord Sklboiiiie, L,C., at p. 360); and see title 
Descent and Distribution , Vol. XL, p. 5. 

(m) 2 Davidson, Precedents in Conveyancing, Part 11., p. 565; ^e Good¬ 
man V. Grierson (1813), 2 Ball & B. 274, 279. 

(n) Balfe v. Lord (1842), 2 Dr. & War. 480. 

(o) Bonham v. Newcomb (1684), I Vern. 232 ; Sampson v, Patlison\l8i2), 

1 Hare, 633. ‘ 
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stand cliarged with a principal sum and interest, with a power of 
sale, does not entitle the grantee to foreclosure (p). 

The court, however, regards the substance and essence of the 
transaction, and a mortgagor is entitled to redeem a security by 
way of trust for sale notwithstanding that no express right to 
redeem is reserved (q), though the mortgagee cannot proceed for 
foreclosure, but is limited to bis remedy fy sale (/•). Such a trans¬ 
action is not a trust which tlie mortgagor can reepure to be carried 
out, as the discretion to sell is in the mortgagee alone (s). 

127. An instrument which is in form an absolute conveyance 
will be treated as a mortgage notwithstanding the absence of a 
proviso for redemption, if such absence is due to fraud, mistake, or 
some unfair advantage taken by the mortgagee (t). The former 
practice, was to make a mortgage by an absolute conveyance with 
a defeasance or clause of redemption in a separate deed. This 
was early condemned on account of the danger of the defeasance 
being lost or suppressed and an absolute conve,'>auce set up (a). 
Varol o.vidoTice is admissible to show that a pioviso for redemption 
was omitted through fraud {(>). 

If, however, the intended arrangement is not a lending and 
borrowing transaction but an absolute sale, accompanied by a 
contemjKU'iiiieous agreement for repurchase or a stipulation that 
the conveyance should be void upon payment of a certain sum at a 
fixed iiiu(‘, tliis does not entitle the vendor to such a right to redeem 
as is incidental to a mortgage, l)ut creates a mereriglit of rojjurcliase 
to b(i exercised in accordance with the terms of the power (c). The 
qiK'stioii always is—was the original transaction a hnni-Jide salewitlj 
a contract for j-epurchase, or was it a. mortgage under the form of 
a sale?((/) In the former case tJje condition for repurchase is 

(р) llonhim V ycAvcomb (1C84), 1 Vein, 232; Ham'pmi v. Fatlisou 
(1842), 1 Hare, 533. As to how far the remedy of ioreclosure is available 
iu the case of a charge aceom})auied by an agreement to give a legal 
nioitgago or by deposit of deeds, sco title Equity, Vo). XIII., p. 93. 
and pp. 83, 272, poht. 

\q) Bell V. Carter (1853), 17 Beav, 11 ; Chambers v. Goldwin (1801), 
6 Ves. 834; ITicfcs v. Scrirens (1860), 1 John. & H. 215, 218. 

(r) Hampson v. FaUism, supra ; Kirkwood v. Thompson (1865), 2 Ilem. 
& M. 392; Jenkin v. Mow (1851), 5 De G. & Sm. 107; Sehweiiser v. 
Maifhew (1862), 31 Beav. 37 ; Locking v. Parker (1872), 8 Ch. App. 30; 

Me Alison, Johnson v. Mounsey (1879), 11 Ch. D. 284, C. A. 

(s) Me Alison, Johnson v. Mouusey, supra, at pp. 290, 295. 

(t) Douglas v, Culverwell (1862), 4 De G. F. & ,). 20, C. A.; Enghtml 

T Cinhington (1758), 1 Eden, 169; Williams v. Owen (1840), 5 My. 
A: O. 303, 306; Me Marlborough (Duke), Davis v. Whitehead, [18941 2 
<^b. 163. ^ 

(a) Baker y. Wind {1148), 1 Ve.s. Sen. 160; see Manhve v. Bale and 
Bruton (1688), 2 Vern. 84; WhiifiM v. FarfiU (1861), 4 De G. & Sm. 240. 

(5) Lincoln v. Wnght (1869), 4 De G. & J. 16,0. A.; Walker v. Walker 
(1740). 2 Atk. 98; Imham (Lord) v. Child (1781), 1 Bro. 0. C. 92; and 
gee titles CoxNuiact, Vol. YII., p. 524; Evidemce, VoL XIH., p. 667. 

(с) Williams v, Owen, supra, per Lord Cottenham, L.C., at p. 306. 

(d) Ibid.; 81. John v. Wareham (1635), cited 3 Swan. 631 ; Mettor v. 
Lees (m3), 2 Atk. 494; Goodman v. Grierson (1813), 2 Bah & B. 274; 
longuA V, 8eairen (1760), 1 Ves. Sen. 402,404; Ferry v. MeJdoweroft (1841), 

4 Beav, 107, 203 . j ^ 
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coiislii’uetl strictly against the vendor, and where tlicre is a time 
limited for the pui*pose it must be precisely observed (c). General 

128. A mortgage of personal chattels is essentially different teristics. 

from a pledge or jiawn under which money is advanced upon the — 
security of chattels delivered into the possession of the louder, such 
delivery of possession being an essential element of the trails- 'fioiJrpietjge 
action (/). A mortgage conveys the whole legal interest in the orpawu. 
chattels; a pledge or pawn conveys only a special property,leaving 

the general property in the pledgor or jiawnor (f/): the pledgee or 
pawnee never has the absolute ownership of the goods (/i), but has a 
special properly in them coupled wi(h a power of selling and trans¬ 
ferring them to a purchaser on default of jiayment at the stipulated 
time, if any, or at a reasonable time after demand and non-payment 
if no time for payiueiit is agreed iijionto. 

129. A mortgage differs also from the riglit of lien at common Morff»i>re 
law, which is only a personal right to hold the goods of another diatiapushed 
until a debt is paid, and one which cannot be parted with and 
continues only so long as the possessor of the right holds the 

goods (A-). A mortgage differs also from the right of lien given ])y 
statute in the case of railways (/), shipowners (m), solicitors (a), and 
in other like cases, the remedy in each case being controlled by 
the terms of the slatiilo. 

Skci'. ‘2 .- Jj(’{i(tJ and KquiiahJe MorUiaqrg. 

Srri-Sioi 'r. 1.—V/atiacteriHiics \yf Koch. 

130. Property of every description, which is capable of absolute subiectof 
sale, may, speaking generally, be the subject of a mortgage, either moifc}?a<re. 
legal or equitable. 

131. A legal mortgage is a conditional assurance to the mort- Lckui 
gagee of the mortgagors general piopm'ty ini-cfil or personal estate. mortKiige. 

(e) Barrell y. Sabine (1C84), 1 Veru. 2t>8; see Joy v. Birch (183C), 4 
Cl. & Fin. 57, H. L. ; Pegq v. Wtsden (18,'>2). 16 Beav. 239, 244. 

(f) Cogge v. Bernard (1703), 2 Ld. llaym. 909 ; 1 Smith, L.C., IHb ed., 

173; MilU v. Cfea»lesu)orf/i (1890), 25 Q. B. D. 421, 424, C. A.; reversed 
on the facts, sub nom. (liariesworih v. Milh, [J892J A. C. 231. 

(g) Be Moriitt, Ex farie (ffficial Beceiver (1886), 18 Q. B. I). 222, C. A., 
per Fbt, L.J., at p. 234 ; and see title Pawns and Plkdoes. 

(h) Carter v. irflA:e (1877), 4 Oh. D. 605, 606. 

\i) Burdick v. Seviell (1883), 10 Q. B. D. 362, 366 ; Be Morritt, Exparle 
Official Beceiver {laSQ), 18 Q. B. D. 222, 232, C. A. Wildes, .1., distin¬ 
guishes the securities thus:—“ There are three kinds of security: tlie 
first a simple lieu ; the second a mortgage passing the property out and 
out; the third a security iutcrinediate between a hen ami a mortgage, 
via., a pledge—whore by contract a deposit of goods i.s made a security for 
a debt and the right to the property vests in the pledgee so fai' as is neces¬ 
sary to secure the debt ” (SaUiday v, Holgale (1868), L. H. 3 Exoh. 299, 

302, Ex. Ch.). 

(fc) Legg v. Evans (1840), 0 M. & Wf 36, 41; and sc^ title Lien, Vol. 

XIX., ppf 2, 3. 26. 

{1) See titles Carkiees, Vol. IV., pp. 40, 92 et seq.; Railw»ays and 
Canals. 

(wi) See title Shipping and Navigation. 

(n) See title Solicitors. 
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Its effect is to vest the legal estate in the mortgagee, who, unless the 
deed expressly provides for possession by the mortgagor until default, 
is entitled immediately upon the execution of the deed to possession 
of the property (o), though the title only becomes absolute upon 
default in payment of tlie mortgage money at the time fixed, and the 
property remains subject to the right of redemption until such right 
is destroyed by foreclosure or sale or otherwise. ' 

132. An equitable mortgage is a contract which creates a charge 
on the property, but does not pass the legal estate to the creditor. 
Its o])eration is that of an executory assurance, which, as between the 
parties, and so far as equitable rights and remedies are concerned, is 
(equivalent to an actual assurance, and is enforceable under the 
equitable jurisdiction of the court (p). 

As a general rule, all property, whetlier real or personal, which 
may bo the subject of a legal mortgage, can equally be charged in 
equity, and there is no distinction in this respect between free¬ 
holds and copyholds (q). 

Puh-Rkct. 2,—Kuifh of Equifahle MoriffOije. 

133. An equitable inoiigage may lie made either (1) by an agree¬ 
ment to create a legal mortgage (r); (2) by a inertgage of an equity 
of redemption of projierty wliich is already subject to a legal mort¬ 
gage (0; ('*) by a mortgage of other equitable interests(s); (4) by 
a depo^it of title deeds (a); or (5) by an (iqui table charge (/>). 

134. All equitable mortgage of an interest in land (c) (except in 
the case of a mortgage by deposit of title deeds (d) ) is not enforce¬ 
able, unless a memorandum or note thereof is made in writing and 
signed by the party to be cliarged therewith or some person there¬ 
unto by him lawfully authorised (f), or uiiU^ss there has been part 
performance of the contract sufficient to take it out of the statute (/). 


(o) Doe (1 lioyhuice \ lAqhtJoot (1841), 8 M. & W 653 ; see Partridge 
V. Here (1822), .5 H Aid. (io4 ; ])oe d. Itoby v. Moisey (1828), 8 li. & (J. 
767 ; Doe d Fisho \ (hies (1829), 5 Bing. 421 and sec p. 189, post. 

( p) yee title Equity, Vol. XIII., p 92. 

Iq) Wilder v. Anson {Lord) (1828), 3 Jluss- 488, 493; Whilhread y. 
Jordan (1835), I Y. k i . (EX.) 3U3, 325. 

(r) Scop. 75, imf. 

(#) See p. 76, post. 

(a) See p. 78, post. 

{b) See p. 83, post. 

{e) A charge on rent to aoeruo due {Re Whitting, Ex parie llidl (1879), 10 
Ch 1). 615, C. A.), or on trade li\tureB {Jarvis v. Jarvis (1893), 69 L. T. 
412), is such .an interest. 

(d) S(‘e ]). 78, post 

(f) Statute of Frauds (29 Oar. 2, c. 3), s. 4; see Lacon v. Merlins 
fl743), 3 .itk. 1.4; and see titles Contract, Vol. VIT., p, 361 ; Sale of 
liANO. F(»r a form of equit.ahlc mortgage of a building agreement, see 
JOncyclnpH'dia of Forms and Precedents, Vol. VIII., p. 719. 

(/) See title.s Contract, Vol. II., pp. 379 el seq.; Equity, Vol. XIII., 
p. 92. But payment of the consideration is not sufficient part performance 
(Be WhUting, Ex parte Hall, supra, at p. 619; Clina/n v. CooJee (1802), 

1 Sch. & Lcf, 22, 40; Mnddisun y. Alderson (1883), 8 App. Cas. 467, 
479.) (As to deposit of title deeds being sutlicieut part performance, see 
p. 79, post. 
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An offer to give a security, signed by the debtor and accepted by 
parol by the creditor, is sufficient (g). 

Personal chattels are not within the above rule, and an equitable 
mortgage thereof is not, either at common law or apart from 
statutory provisions specially applicable to such securities (h), 
required to be in writing (/). 

Pun-PscT. 3.— Aijrcf'ment for a Morlym/e. 

135. In equity a mortgage is created by a conti'acfc to execute^ 
when required, a legal mortgage, or by a contract that certain 
property shall stand as a security for a certain sum (/< ). The agree¬ 
ment may bo enforced accordijig to its terms, even tijough the legal 
mortgage when executed will confer ou the mortgagee an iiiiinediate 
pow'er of sale {a). But the court will not enforce specific perform¬ 
ance of an agreement to make or take a b)an of money, whether 
the loan is to lie on security or not, if no money has been actually 
advanced (6). 

The legal mortgage, when executed, will contain any clauses 
and provisions specially stipulated for, but an agreement to execute 
a legal mortgage, with such iwwers and provisions and in such form 
as tile mortgagee may require for further securing the principal 
moneys and interest, only extends to reasonable provisions, and 
does not enable the mortgagee to insert terms excluding the 
operation of the statutory provision (c) wdiich abolishes consolidation 

{q) Tdverpool Borough Bank v. Ecalen (1859), 4 II. Ai N. 139 ; Warner 
V. Wellingion (1850), 3 Drew. 523. 

(A) See title IJiiXvS of Sale, Vol. 111, pp. 1 H sea 
(i) Qurnell v. Gardner (1863), 4 tlilf. 626 ; B}own, tt ('o v. Kough 

(1885). 29 Ch 1). 848, 854, C. A.; Parish v. Pooh (1884),’ 53 L. T. 35. 

(k) %re V. J/fZloii'fK(1861), S il. L. Cas. 619 ; Bightony. llMAers(1862), 
31 Beav. 423; Patish v. Poole, supra: -Tebb v. Ilodge (1869), L. R. 5 
C. P. 73. Ex. (ffi For lorms, see Eiieyolopaidia of Forms and Precedents, 
Vol. VIII., pp. 488 el seg, 713; nud compare dud., Vol. VII., p. 297 ; 
Vol. XI., p. 58. 

(o) Hermann v. Hodges (1873), L. R. 16 Eq. 18 ; Ashton v. Corrigan 
(1871), L. R. 13 Eq. 76 ; Mallhews v. Goodday (1801), 31 L. J. (CU ) 282. 

(6) Sichel v. Mosenthal (1862), 30 Beav. 371; Bogers v. Ghallis (1869), 
27 Beav. 176 ; IVeatern Wagon and Properly Co. West, 1.189211 Ch, 271 ; 
Larios v. Bonany y Giitely (1873), L. R, 6 P. C. 346. In Uvnter v. Langford 
{Lord) (1828), 2 Mol. 272, spccilic pcrlormanco was ordtjred of an agreomont 
to grant a mortgage lor a loan ol £30,000, of which £1,000 was alreaiiy 
advanced; but it was refused in South African Tenitorm v. Wallington, 
[1898] A. C. 309, where the defendant had applied for and paid a 10 per 
O/Ont. depo.sit on some debentures. In the particular case of a contract to 
take debentures in a limited company, the leinedy ol specific performance 
is now, however, available to the company; see Companies (Consolidation) 
Act, 1908 (8 Edw. 7, c. 69), s. 105. and title Companies, A'ql. V., p. 352. 
It is well settled that the actual advance of an agreeil loan is not a part 
performance to take the case out of the Statute of Frauds {Be WhitUng, 
Ex parte Hall (1879), 10 Ch. D. 616, 619, C. A.); but, except in the par¬ 
ticular case of debentures, tbo aggrieved party would have his sole remedy 
m damages for breach of contract {Sou^ African Territories v. Wallington, 
supra). «As to loans of money, see, lurtner, title Money and Monev- 
Lbnding, pp. 44 et seq., ante, For specific performance generally, sen 
title Specific Performance. * 

(c) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. o. 41), 
s. 17 ; see p. 209, post. As to the costs of preparing such legal mortgage, 
see pp. 186, 239, post. « 
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Smt.2. of mortgages ((f), or extencVng the subject-matter of the mort- 
Legaiaiid gage(c). The mortgage should, however, contain a covenant for 
Ei^aitable the payment of the debt and interest (/); and even where there is 
Mortgages. agreement not to call in the money for a certain time, the 
mortgage must contain a proviso that the postponement shall be 
conditional on punctual payment of interest (g). 
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136. Since tlie owner of property does not, by making a pledge 
or mortgage of it, cease to bo owner of it any further than is 
necessary to give effect to the security he has thus created {h), an 
equitable mortgage may be created by an actual mortgage of the 
equity of redemption of property already in mortgage, iliat is, by 
a puisne mortgage expressed in legal form (i). Such securities are 
usually referred to according to their priority as second or third 
mortgages, or as the case may be. 

A. mortgagor who lias mortgaged his property has a sufficient estate 
or interest, until foreclosure or sale, t(t convey to another person 
either by way of mortgage or sale. The snhsecpit'iit mortgage as 
between the mortgagor and the mortgagee is a mortgage of the 
mortgagor’s entire interest, saving only the rights of prior inemn- 
brancers (k). 'When the first mortgage debt is satisfied, the first 
mortgagee is a trustee of the legal estate for any subsequent incum¬ 
brancers according to their priorities, and is hound to convey the 
e.state to the subsequent mortgagee who has the best right to call for 
it U). As between subsequent moi'tgagees in order, each one has, as 
against everyone behind him, a jirior right to a reconveyance from 
a ])rior mortgagee whose mortgage debt has been satisfied (wi). 


Si iJ-SutiT. o,—of JujuiUihlf JfiinxM in l^ei^oual Property. 
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137. Personal property in the possession or under the legal 
dominion of third persons may be the subject of a valid charge by 
the equitable owner in favour of his creditor (n). Accordingly 


id) Farmer v. FtU, [19021 1 Ch. 954. 

(e) Whitley v. (Jhallie, [1892] I Ch. 64, C. A., in which case an intended 
lessee agreed, when a lease of an liotel should be granted, to execute a valid 
second mortgage in such form and to contain such powers, covenants, and 
})rovisions as the solicitor or I’ounsel of the mortgagee should require: 
it was held that this did not authorise the iuclusion of the goodwill of the 
biisineBB in the mortgage. 

(/) 8n' itders v. Milsome (1866), L. R. 2 Eq. 573. 

Ig) Seaton v. Twyford (1870), L. R. 11 Eq. 591. 

()t) Bradford Banking Co. v. Briggs (1886), 12 App. Cas. 29, pci* Lord 
PtACKmiuis, at p. 36; and see jt. 138, post. 

H) bee Eucycloptedia of Eorms and Precedents, Vol, VllL, pp, 725 et seq. 

[k) Fnizcr v. Jones (1846), 5 Hare, 476, 481. 

[l) Sharpies v. Adams (1863), 32 Beav. 213 ; G-rugeon v. Oerrard (1840), 
4 Y. & C. (Jix.) 119. 

(m) Teevan v. Smith (1882), 20'Ch. D. 724, 730, C. A. 

(n) Formerly at law no possibility, right, title nor thing in action could 
be assigacd to a stranger (LampeVs Case (1Q12), 10 Co. Rep. 46 b). The 
reasons which induced the courts of law to consider possibilities or choses 
in acti^ os non-assignable were disregarded by courts of equity, and from 
early times assigiiiuonts of a mere naked possibility or of a chose in action 
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choses in action (o), such as debts or funds in the hands of trustees 
and including future choses in action and after-acquired property, 
are assignable by way of security (^)). 

138. Apart from the Judicature Act, 1873 (q), any arrangement, 
whether verbal or in writing (/•), by which a person agrees to transfei' 
or appropriate his right («) to any specified property (t) which is in 
existence or which may come into existence {a) to another jierson for 
valuable consideration, is sufficient to operate as a valid equitable 
assignment (h). 

139. As between the assignor and assignee of a debt (t*) or of a Notice, 
fund in the hands of trustees (d), the title of the assignee is com¬ 
plete although no notice is given to the debtor or the trustee. 

Notice, however, should be given to the debtor or trustee to prevent 
payment to the assignor, for such payment by the debtor or trustee, 
without knowledge of the assignment, operates as a satisfaction of 

the debt or claim (r). It is not, however, essential that the notice 


for valuable consideration were held valid in courts of equity (Nguib v. 
Wyn (1717), 1 P. Wins. 378; Bow v. Dawson (1749), 1 Ves* Son. 331). 
See, further, title Oiio.ses in Action, Vol. IV., pp. Zl^etseq. 

(o) As to what is compnsed in the term “ cho.ses in action,” see title 
Choses in Action, Vol. IV., pp. 362 et seq. 

(p) Byall V. Bowles (1750), 1 Ves. Sen. 348; 1 White & Tud. L. C., 8th 
ed.,98; Tailby v OQicial Beceirer (1888), 13 App. Cas. 523; Be Clarke, 
Coombe v. Oaiier (1887), 30 Ch. U. 348, 352, C. A. As to the assignability 
of choses in action, sec title Choses in Action, Vol. IV., pp. 365 et seq. 
For forms suitable for various circumstances, see. Kncycloptedia of Forms 
and Precedents, Vol. VIII., pp. 733 et seq. 

(q) 36 & 37 Vii'.t. c. 60, s. 25 (0). As to the effect of this provision, see 
title Ciio.sES IN Action, Vol. IV., pp. 367 et seq. 

(r) No writing is necessary auless the agreement is within the Statute of 
Frauds (29 (’ar. 2, c. 3) (Re IVhittmg, Ex parte Uall (1879), 10 Ch. D. 615, 
C. A. ; Tibbtisv. George (1836), 5 Ad. & Fl. 107 ; Oumelly. Gardner (1863), 
4 Gift. 626; Biccard v. Prichard (1855), 1 K. & J. 277, 279; Brown, 
Shipley (fc Co. v. Rough (1885), 29 Ch. D. 848, 854, C. A.; Be Richardson, 
Shiflito V. Hobson (1885), 30 Ch. D. 396, C. A.). Whore a writing is relied 
upon it should show the complete nature of the arrangement (Fercival v. 
Dunn (1885), 29 Ch. U. 128). 

(«) The mode or form of assignment is absolutely immaterial provided 
the intention of the parties is cleai’ (Tailby v. Official Receiver, srmra, at 
p. 543 ; Webb v. Smith (1885), 30 Ch. D. 192, C. A. ; and see title Equity, 
Vol. XIII., p. 103). 

(t) Hoare v. Dresser (1869), 7 11. L. Cas. 290, 317, 324 ; Giluens' Bank of 
Louisiana v. First Rational Bank of New Orleans (1873), L. R. 6 H. L. 352, 
365. 

(a) Tailby v. Official Receiver, supra. 

(b) Gorringe v. InveU India Rubber and Gutta Percha Works (1886), 34 
Ch. D. 128, 134, C. A. For the law relating to equitable assignments, see 
titles Choses in Action, Vol. IV., pp. 374 et seq.; Equity, VoL XIIL, 
pp. 102—104. 

(c) Pickering v. Ilfracombe Bail. Co. (1868), L. R. 3 C. P. 236, 248; 

Robinson v. NesbiU (1868), L. R. 3 C. P. 264, 267; Be Irving, ExparU 
Brett (1877), 7 Ch. D. 419, 421; Gorringe v. Irwell India Rubber and Gutta 
PerehchWorJes, swpra. * 

(d) Ward V. Duneombe, [1893] A. C. 369, 392. As to notice, see title 

Choses in Action, Vol. IV., pp. 379 el seq. • 

(e) Norrish v. Marshall (1821). 6 Madd. 476; Slocks v. Dobson (1853), 
4 Do G. M. &: G. 11, C. A. ; Be Southampton, s (Lord) Estate, Allen v. 
Southampton (Lord) (1880), 16 Ch. D. 178; Ward y. Duneombe [1893] 
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Skct. 2. tiliould be express notice given 1 ',y the assignee (/). A.n assignor can 
liegd and give no greater riglit in equity than he himself has ig); and a mort- 
EQHitable gagee of a chose in action takes subject to all equities between the 
Mortgages, debtor and creditor existing or ai'ising out of circumstances existing 
before notice is given of the assignment whether the mortgagee 
has notice of them at the time of taking the assignment or not(/t). 
But the debtor or liolder of the fund cannot after notice of the 
assignment alter liis rights to the prejudice of the assignee (i). 

.Srii-SE(”r. 6.-- Vodtjage hj JkimU af l>mh, 

Mort^e by 140. A good security in equity may be created by the deposit of 
deposit of }io title d(jods of freehold or leasehold property or copies of court 
deeds. copyliold property (/i). A de])osit of title deeds is regarded 

as an imperfect mortgage whicli tlie mortgagee is entitled to have 
perfected; or as a contract for a legal mortgage which gives to the 
party entitled all such rights as he would have had if the contract 
had been comidetod (f). By the deposit the mortgagor contracts 
that his interest in the property comprised in the deeds shall be 
liable to the debt and binds himself to do all that is necessary to 
etfc^ct the vesting in the mortgagee of such interest as he has {m). 
P'orm. The deposit may be of the deeds alone (>i), or may be accom¬ 

panied by a mennorandum of the terms of the deposit (o) or by 
an agreement to give a mortgage (jj). 

A, C. 3(50. 303; and if (he debtor has been released in a general settlement 
of accounts the release is equally effectual {Stocks v. Dobson (1853), 4 
De a. M & G. 11, (\ A.J. 

(/) Lhgd V. Ihnils (1868), 3 Cli. Apj». 488 

( 7 ) Borbiirghcv. Tor (1881), 17 (3i, I). 530, (*.A ; Webb v. Smith (1885), 
30 r.h. D. 102, 100, C. A 

(A) Jirice V. Hoiimetei' (1878), 3 (i. H l3. 560, r. A., per ('otton, L.J., 
at p. 578 ; (hiveitdiish v. (Seot'es (1857), 34 lloav. 163 , Roll v. White (1862), 

3 De (I. J. &- Sill. 360 ; Stodduet v. Union Tinsl, Ltd , [ 1012 ] 1 K. B. 181, 
C. A.; see, generally, title Ci]o.ses in Action, Vol. J V., pji. 386 et seq. As 
to the special case of a truslee who is also entitled to a share in the trust 
estate, see thid , p. 380. 

(i) Bradford TSanling Co. v. Biiggs (1886), 12 Ajip. Cas. 29; and see 
p. 330, post. 

(k) Euttsel V. finssel (1783), 1 l»i'o (' 360; 2 White & Tnd. L. C., 

7th od., 76. 

(l) Parker v. Uouse/iM (1834), 2 My. & K. 419 ; CaHer v. Wake (1877), 

4 Gh. D. 005 ; Harrold v. PleHtg. 11001 ] 2 ('h. 314 ; Ex parte Wright (1812), 
19 Ves. 205, 258; J'ryce v. Buig (1853), 2 Drew. 41; Featlterstone v. 
Fenwick (1784), 1 Bro. 0. C. 270, 11 . 

(m) Prgee v. Bury (1853). 2 Jirew 41, per KiNmiiisuiV, V.-C., at p. 42 ; 
Nalumid Piovincial Bank of E,gland v. Games (1880), 31 Oh. D. 582, C. A. 
But wheie the deposit is made with a surety by way of iiidomuity, the 
surely is not. in the absence of express agreement, entitled to call for a 
legal inorlgugc {Sporle v. Whaymnn (1855), 20 Beav. 607). 

(n) linssel \. Hussel, supia , Er parte Langston (1810), 17 Ves. 227 ; 
compare Ex pmte (rt/wer (1812), 10 A'^es. 202 , and Whitbread v. Jordan 
(1836), 1 Y. vV. (’ (EX.) 303 (cases of deposit of copy of court roll). 

to) Ex parfr Kensington (181.3),, 2 Ves. & B. 79. For forms, see 
Encyclopjedia ot Forms and Precedents, Vol. IL, pp. 479, 482,484,486,488; 
Vol. VI 11 ., pp. 713 et seq.; and for further charge, see ibid., Vol. II., p. 488. 
In Vorkslhre a memorandum is essential for the purpose of securing 
priority by regisLiation; see p. 87, post. 

(p) JAiter v. Turner (1846), 5 Hare, 281; Kational Provincial Bcmh of 
Bnylmd v. Games, supra. 



Part I.—Definition and Classification. 


79 




A deposit of title deeds as a security for a debt, witliout writing, 
ot by word of mouth, may create a charge upon the property not¬ 
withstanding the Statute of Frauds(g'), since the delivery of the 
deeds is sufficient part peifonnance of the implicid agreement to 
give a security (r), but where the deposit is accompanied by a written 
document the latter must be referred to in order to ascertain the 
exact nature of the charge(s), and parol evidence will not be, 
admitted to contradict tlio writing (0 although parol evidence of a 
subsequent verbal agreemcMit may be given (m). 

141. A memorandum or agreement in ■writing showing an 
intention to deposit title deeds liy way of mortgage or to ebargu the 
property comprised in the deeds is sufficient although no dcecls are 
in fact deposited (n), and even tliougli some of the (hicds are not 
executed(f>): so is a writlmi direction or consent that the df'ods 
may he retained as a security {<•). A mere ])arol agreement to 
deposit which is not acted upoii(d) is, however, not sufficient; but 
a verbal agree,ment to mortgage wdtli a subsequent deliveiy of tlu'. 
deeds is sufficient, and the security relates back to Ibe, time, of 
the agreement (ch 

142. To create a valid mortgage by deposit it is not necessary 
tluit the whole or evoii the most material of the title, deeds sliould 
be depositeil, nor that tlie deeds doposilod should show a complete 
or good title in the depositor. It is sufficient if the deeds deposited 
hand fide relatii to the ]>roperty or are, material (vidence of title 
and arc shown to have been dc])osited with (he intention of ('reating 
a charge if). All the deeds deposited are included in the security 

(q) 29 Car 2, c 3; see p 74, avlc 

(r) BiirgeKH v. Moxon (IR.'iG), 2 .Jur (n. s.) ID.'iO; BanL of Sew iHonih 
Wnlen v. O’L'onuor (1889). 14 App Cas. 273, 282, P. (I, and sec titleE qui cy, 
Vol. XIII., p. 71. Where a third person alre-ady has iiossessiou ol title 
deeds for another purpose an oral coiummiioation troni a part owner ot tiie 
property to which the title deeds relate, ])urportiug to make sucli third 
person a trustee of the de('ds lor a creditor, ea,nnot cacate an equitable 
mortgage in favour of such creditor {lie Befthani, Kx poile BiodencL 
(1887), 18 Q. B. 1). 766, 0. A.). 

(s) Shaw V. Fovier (1872), Tj R .5 II. L. 321,340, Wyhle v. A'od/ord (1863), 
33 L. .1. (on ) 51. 

(t) Ex pade (Joomhe (1810), 17 Yes. 369. 

(u) Ede V. Knowles (1843), 2 X. & C. Ch. Cas 172. 

(а) Be Garter and Justins, Ex yarte Sheffield Union BanLing Co. (1865), 
13 L. T. 477 : Be Loathes, Ex 'fuirto Loathes (1833), 3 Dcac. & Ch. 112; 
Be Baintry, Ex parte Arkwright (1843), 3 Mont. I). & De (5. 129 ; Be Bhw, 
Ex parte Jones (1835), 4 Deac. & Ch. 750. 

(б) Be Bye, Ex parte Orrett (1837), 3 Mont. & A 1.53, in which case the 
agreement was to deposit a lease when granted. 

(c) Fenwiek v. Potts (1856), 8 Be G. M. & (>. 506, C A. 

(d) Be Bem'un, Ex parte Coonibe (1819), 4 Madd. 249 ; Be CoUins, Ex 
parte Perry (1843), 3 Mont. I). & Be G. 252; Be Bidge, Ex parte HaVifax 
(1842), 2 lAont. B. & Be G. 644. 

(e) Edge v. Worthington (1786), 1 iUox, Eq. Cas. 211. But a nure 
promise to give security on deeds to a person who already holds them 
does not of itself create an equitable mortgage {Be Beetham^ Ex pade 
Broderidk, supra). 

if) Ex pai<c Wetherell (1806), 11 Ves. 398; Lacon v. Allen (1856), 3 
Drew. 679; Bobeds v. Croft (1867), 24 Beav. 223; Re JBocke’* Esta^ (1890), 
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alilioiigh tliea(jei)in])rUiyiii}f niouii>randuin only specifies soineof tlio.sc 
deeds {q). An equitable nioitg.xf^e may be created by a deposit of a 
copy of court rolls {h), a receipt for purchase-money containing the 
terms of the agreement for ])urchase and attached to a plan(*), f)i‘ 
an agreement for a lease (^0, though the lease is afterwards granted 
on different tcumis (/), hut not, it seems, by a deiiosit of an attested 
copy of a leas(! (in). 

143. It is md legal negligence to accept the owner’s statement 
that tli(^ deeds (bsposited are all that are necessary. If the court 
is satisfied of the good faith of the person wlio has got a prior 
('(liiitable charge, and is satisfied that there has been a positive 
statement, honestly believed, that he has got the necessary deeds, 
tlien he is not bound to examine the deeds, nor is ho bound by 
constructive notice of their actual contents or of any deficiencies 
which hv examination he might have discovered in them(»). 

144. A dejiosit of title deeds does not in itself create a charge, 
and the mere possession of deeds without evidence of the contract 
under which possession was obtained, or of the manner in which 
the possession originated so that a contract may be inferred (o),will 
not create an (‘(juita ble security (])\ The deposit is a fact which lets 
in evidence of an intention to create a charge which would otherwise 
he inadmissible, and raises a presumption of charge xvhicb throws 
upon tJie debtor t-lie burden of ndaitting it(<j'). 


25L. It.lr 58,2St.(' A. \u 18.'>7), 24 lieav. 223, a solicitor 

made a deposit ot t title ot liis estate with a client, but omitting the 
couveyaiico to hirnselt; he altcrw ards <l('.posited the latter with Iiia bankers: 
it was held that, the deposit of the carher df cds constituted a good equitablo 
mortiguge and gave the client prioiity over the baiiki'rs ; and see Be Brice, 
Jix parte Pearbe and Prothero (1820), Buck, 525. 

(y) Perm v. Midlinh (1854), 2 Srn. & (*. 378. For a mortgage of shares 
in a liniit<‘d company created by dejiosit ol certificates, see llartoU v. 
PUnly, [lOOl] 2 (Mi 314, and title Oompaniks, Vol. V., p. 197. 

(It) Ex jairte Warner (1812), 19 Vc.h. 202 ; Whitbread v. Jordan (1835), 

1 r. & C. (T£X.) 303, 325. 

(j) Ooodwiti V. Waghoni (ISli.*)), 4 1j. .1. (cn.) 172. Tn Stmnions v. 
MonUtgne, [1909J1 1. fl. 87, the deposit of a plan of tlie property was held 
sufficient. 

(k) Unity Joint Hlock Mntnal Jiaiihing Association v. King (1858), 25 
Beav. 72; Umon Bank of London v. Kent (1888), 39 Ch. D. 238, 0. A.; 
Tebb V. Hodge (1869), L. ft. 5 C. 1*. 73, Ex. Ch. 

(l) Ex parte Iteid (1848), De G 600. 

(wt) Be Bon'oto, Ex parte Broadhewt (1834), 1 Mont. & A. 636. 

(n) IHrxmy. Mucklest07i (1872), 8 Ch. App. 15.5, per Lord Selborne.L.C., 
at p. 161. 

(o) jBe McMahon, McMahon v. McMahon (1886), 55 L. T. 763. 

(/•) Dixon V. MvcMeston, sapra , (Jhofinan v. Chapman (1851), 13 Beav. 
308; IFardfc v. Oakley (1864), 30 Beav. 27. 

(q) Bubsel v, Russel (1783), 1 Bro. (3. C. 269; Burgess v. Jfoaion (1856), 

2 .liir. (N. s.) 1059. A mere dejiosit of title deeds, upon an advance, with 
intent to create a security thereoti, but without a word passing, gives au 
equitablo lien ; so that, as between a debtor and creditor, the fact of posses¬ 
sion of ^ deeds raises the presumption that they were deposited by way 
ot secujrity (Ex parte La/ngsfon (1810), 17 Ves. 227,230; Ex parte Momtfort 
(1808),^14 Vcs. 606; Mavghatn v. Bi^y (1863), 8 L. T. 309); but, as 
again^ strangers, this is only the case where the possession can be accounted 



•• PAJtT J.—DkI'JNITIO.V and ri.ASSlKK'ATIOV. 

The <loHv('iy hy jnistnkc <»f a Ixix of (h^cds lo a crodilor does not 
constitute him an equitahle mortgagee, though the delivery may be 
primd facie evidence of an intention which throws the burden of 
proving the negative on the owner (r). 

Where deeds are delivered for a special purpose other than 
putting them in pledge, the further purpose of creating a present 
security cannot be inferred. Thus, where they arc delivered inercdy 
for the purpose of eiiahliug a solicitor to prepa.re a legal mortgage, 
an equitable mortgage by deposit is not created («), unless there is 
an immediate intention to give a security by the deposit, notwith¬ 
standing that a formal legal security is also in contemplation (u). 

145. When the deposit of deeds is made for the purpose of 
obtaining credit, it will not cover moneys prcndously advanced and 
still due (ft), unless an intention to cover them a])'poar8 from the 
circumstances (c). A dc'posit will, however, c(>vor su’Osequent 
advances upon parol evidence of an agreement that the sec.nrity 
should be so extended, and notwithstanding that tlie original 
deposit was accompanied hy a memorandum in writing limiting the 
purpose of the doposit((/); but it will not extend to an advance hy 
a tliird jiersoii unless connected with some dealing with tlie 
estate (c), or to a subsequent advance made after a legal mortgage 
has been taken (/). 

146. When the deposit of deeds is made w’ithout a memoraiidura, 
tlie delivery should he made to the creditor or his agent, lieing 
some person other than the debtor. A deposit with the debtor’s 


for in no other way [Boson v. Williams (1829), 3 Y. & J. loO, Ifil), and tlie 
simple fact that the title deeds'ure produced from the custody of a onMliUir 
a ^eat number of years alter the dcjiosit, without explanation, w iJl not 
in itself support a claim of a mortgage by deposit (Chapman v. Chapman 
(1851), 13 lieav. 308). There should bo juoof of the time when Ixdii the 
loan and deposit were made [Kehell v. Philpolt, Kehdl v. Daniel (1838), 2 
Jur. 739). 

(r) WardU v. Oakley (186t), 36 Hcav. 27, 30, wliere the deeds of 
leaseholds were, by mistake, sent witli tlie deeds of irceJiolds which had 
been mortgaged hy deed, ami the possession of the foi'iner deeds were held 
to create no lieu on the lea.sehold projierty. 

(s) Homs V. Wilkinson (1806), 12 Ves. 192; Lloyd v. Attwood, Attwood 
v. Lloyd (1859), 3 Do C. & J. 614, 651, C. A. 

(a) Edge v. Worthington (1786), 1 Cox, Eq. ('as. 211; Ex parte Bruce 
(1813), 1 Rose, 374; Ex parte Wright (1812), 19 Yes. 255, 258; Hockley v. 
Bantock (1826), I Russ. 141. If, before the money was advanced, the deeds 
had been deposited with a view to prepai*e a future itioii gage, such a trans¬ 
action could not be considered as an equitable mortgage by deposit; 
but it is otherwise where there is a present advance and the deeds are 
deposited, under a promise to forbear suing, although they may bo deposited 
only for the purpose of preparing a future mortgage; in such case ih<* 
deeds are pledged from the very nature of the transaction (Keys v. WilUnms 
(1838), 3 Y. & C. (ex.) 55, pe/Lord Abinuer, O.B., at p. 61). 

(b) Mouniford v. Scott (1823), Turn. & R. 274. 

(c) Eg Hew, Ex parte Farley (1841), T Mont. D. & De G. 683. 

(d) Ex panie Langston (1810), 17 Ves. 227 ; Ex paile Kensington (1813), 
2 Ves. & B. 79; Ee, Burkill, Ex parte Hettleship (1841), 2 Mont. B. & De 0 . 
124; James v. Eice (1854), 5 De G. M. & G. 461, 0. A. 

(e) Ex parte Whitbread (1812), 19 Ves. 209. 

(f) Ex paile Hooper (1816), 19 Ves. 477. 
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wife is not sufficient (^). -But t deposit with the debtor’s solicitor 
IS sufficient, as he is thereby constituted agent and trustee for the 
creditor {h) ; and a solicitor in mortgaging may make a deposit by 
placing his own deeds in a box containing the papt^rs of his client 
the mortgagee (i). 

147. The charge created by a deposit of deeds includes all the 
properly comprised in the deeds (,?), and extends to eviuy estate and 
interest jiossessed by the deposihir at the time of the deposit, every 
interest wliich lie afterwards acquires (/<■), and all incidental rights, 
such as the goodwill of a business carried on upon the ]iremise8(/). 
A limited owner can charge only his own estate by a deposit; 
but parol evidence of the assent of the remainderman is admissible 
to charge the inheritance (ni). 

Tlio dr'po.sit cannot create an equitable mortgage on pro¬ 
perty to which the deeds do not relate. iiot\iithstanding that by 
a misapprehension the creditor Ix'lieves tlii.t they rehite to the 
pro])(‘)’ty {/I). 

148. The creditor with whom deeds are de[>osit(;d does not lose 
his lien hy parting with the deeds for the ])uipos(', of allowing a 
sale to l»e effected (<;), or, if the dehtor is the creditor’s solicitor, and 
the deeds rfauain in his custody a,s tlie creditor’s agent, by the 
dehtor wrongfully ronioving theni(p). VVliere neither the deeds 
nor any memorandum of deposit can lie prialnccd, secondary evidence 
of the (le]K)sit may he given upon pioof that ilie dc'cds have been 
really lost, (r/), 

149. A l('ga.l inoilgag('e may make an equitable siih-mortgago 
by deposit, and an equitable nioitgage by deposit maybe, sub- 
inorlgaged by redoposit vilhout depositing the meinorandum given 
on the original dep.ositd). But the, deriv<i,tive mortgagee must 


(ff) Er pnile ('omiHq (1S0,*5), Vch. 115 So a menioramlmu appro¬ 
priating a policy, which reiuains m ihe dohtoi's |io.sseseion, asBeounty to a 
creditor is not sullicient of itssoll to cieate a charge thereon {Adams v. 
(JlaxloH (ISOl), 6 Vos 220; hut see Aliddlelon v. f'ollovL, lix parte. Elliott 
(1876), 2 (’ll. D. 104, whore a momoranduiu hy a solicitor declaring 
hinisoif trustee, for a cluait., of leascdiolds of which lie was mortgagee, was 
Jield valid thougli the fact of llu‘ execution ol the inoiaor.iiiduiu was not 
known to the cliiuit). 

ih) Lloyd AUuood, Atticood v I.lot/d (IS.")*)), 3 Do (J. A J. (>14, 6.52, 
C. A. 

(i) Mnso)i V. Mofley (No. 2) (ISOO), 34 15oav. 475. As to the relation ot 
solicitor and client, see, geni'rally, title Soi.ieiTon.s; and s<*e also title 
FuAI'DI CENT AND VOlUAliLE I’OXVEYANCES, Yol. XV., p. 115. 

(;) Ashton V. Jhiliori, (1846), 2 (’oil. ,56.5. 

ik) Jie liakfr, K.c parte Bisdec (1840), 1 Mont. 1) & De G. 333 ; Banlc of 
A'cio ftoulh Wales v. D’t’ottMor (188!)), 14 App. ('as. 273, 282, V. V.; BeBoche's 
Estate (18!)0). 25 L. R. Ir. 58, 284, (' A. 

(1) Chissuni. V. Bowes (1828). 5 Russ. 29. 

{m) Williams v. liledlieot (181!))|,0 Price, 495. 

(») Jones V. Williams (1857), 24 Ileav. 47. 

(o) Exfparte Jlorgan (1806), 12 Ves. 6. 

(p) Mason v. Morley, supra. 

Iq) Baskett v fikeel (1863). 11 W. R. 1019. 

(r) Re Hildyard, Ex parie Smith (1842), 2 Mont. D. De 0 . 587. 
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deliver np the deeds to the original mortgagor upon being paid all *• 

that is actually due on the original deposit (s). Legal and 

Eqoita'Ble 

150. Where laud is registerod (t), the registered proprietor of Mortgages, 

any freeliold or leasehold laud or of a charge may, subject to any , — 

registered estates, charges, or rights, create a lien on tlie laud by 

deposit of the laud certificate or certificate of charge ; and such 
lien, subject as aforesaid, is equivalent to a lien created l),y the 
deposit of title deeds or of a mortgage deed of unn'gistered land by 
an owner entitled in fee simple or for the term or interest created 
by the lease for his own licnefil, or by a mortgagee beueficiall}' 
entitled to the mortgage (ii). 

Sub-Sect. 7.— Eiiuildble Ohanjes, 

151. An equitable cbaige is a security which docs not transfer 
the property with a condition for reconveyance, ljut only giv('s a 
right to payment out of the ])roperty. It entitles the holder to have 
the projierty comprised tliereiu sold to raise the money charged 
thereon, but it does not amount to an agreement to give a legal 
mortgagii, and the strict mode of enforcing it is by sale and not by 
foreclosure (r). 

152. An agreement to charge real or personal estate, made, for .v^'jvcnimt 
valuable consideration, by a person who has jwwer to create such a locUarge. 
charge, operates as a valid equitable charge thereon (u), even though 

the charge extends to all his existing property {b), and if, at the date 
of the agreement, the property agreed to be charged has been sold, 
the charge takes effect on the interest of the person making the 
charge in the purchase-money (c). A covenant to charge property whm 
ascertained or ascertainabU) creates a binding charge as soon as tln^ i-ttccuud. 
property is ascertained (d ); and it is sulliciont if the land can be 
ascertained by existing facts and circumstances (fO. But a simple 


(fi) Matthem v. W(dlv'j/ii (179S), 4 Ves. 118; Turner v. Smith, 11901], 
1 Cb. 213. 

(t) Dndor the Land Transfer Acts, 1875 (38 & 39 Viet. c. 87) and 1897 
(60 & 61 Viet. 0. 65); as to registered charges, seep. 84, post. 

(tt) Laud Transfer Act, 1897 (6(' & 61 Viet. c. 65), s. 8 (4). As to giving 
notice of deposit, see Laud Transfer Kules, 1003, rr. 243—251 (Stat. R. 
& 0. Rev., Vol. VII., Laud (Registration), England, pp. 33 et seq.). As 
to registerod land generally, see title Real PfiOPEKTr and Chattels 
Real. 

(v) Matthews v. Oooddny (1861), 31 L. J. (CH.) 282 ; see titles CuoSES 
IN Action, Vol. IV., pp. 374, 375; Equity, Vol. XIIL, p. 93; and 
p. 273, post. For forms, see Encyclopsedia of Foims and Precedents, 
Vol. VIII., pp. 717, 718. 

(o) Rolleston v. Morion (1842), 1 Dr. & War. 171, 19.>; Whittoorth v. 
Qaugnin (1844), 3 Haro, 4i6, 424; Oorringe v. liwell India Rubber and' 
Outia Percha Works (1886), 34 Ch. D. 128, 134, C. A. A voluntary agree¬ 
ment to give a charge does not create such a charge {Re Lucan {Earl),, 
Uardinge v. Cobden (1890), 45 Ch. D. 4?0). 

(i>) lie Kelcey, Tyson v. Kelcey, [1899] 2 Ch. 5.30. 

(c) Re Selby, Ex parte Rogers (1856), 8 Do G. M. & G. 271, C. A. 

(d) Metcalfe v. York {Archbishop) (1836), 1 My. & Cr. 647 ; Ravenshaw 
V. Hollier (1834), 7 Sim. 3 ; compare Legard v, ifodges (1792), 1 Vea. 477. 

(e) Montagu v. Sandwich {Earl) (1886), 32 Ch. D. 625, C. A. “ JTor 
ixample, if there is a covenant to charge all the fcal estate which a man. 
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covenant or agreement to cliarge land where no lands in particular 
are mentioned will not create a charge, neither will an agreement 
for a personal security with power to call for a real one, or where it 
otherwise appears that the intention was to rely on the covenant (/). 

A valid agreement to charge will be held elleetnal notwithstanding 
any iiiistaKo which may have occurred in the altf'inpt to effect it (^). 

SnoT. 3.— lu'iilstrred Chavije^ on Land. 

153. In the case of land affected hy the Land Transfer Acts(/t) 
every registered jjropviehn* of freehold or leasehold land may charge 
J he land (0 in manner prescribed hy the statutory rules with the 
j)aymont, at an appointed time, of any principal sum of money 
either with or without interest, or of an annuity or other periodical 
])ayuicnt, and the charge may he ^\ith or without a power of sale to 
he exercised at or alter an appointed time (k). 

The charge is completed by the registrar entering on the register 
the name of tlio person in whose favour the charge is made as the 
proprietor of Iho charge, and the particulars of the charge; and 
the charges are subject to the provisions as to qualified and posses- 
Bory titles!?). 

A person having the right to he registered as proprietor of land 
can create a chai-ge on the. land hefoi-e ho is himself registered as 
proprietor, aiul a charge so made lias the same effect as if ho 
were regisho’ed (?a). 

has at a pariiuular time, that covenant will itself make a charge. But 
where the covenant is to charge not all or any delinitc portion of a man’s 
estate but only that whic.h is worth £],()00 a year, . . . then from the 
indefimteuesH of the luattev reieireil to tjiere will be no charge unless an 
instrument is afterwards e\(*i;uted to give effect to the covenant” 
(Montagux. tSunilwich (Earl) (IS86),32 Ch.I). 525, 0. A., j)er Cotton, L.J., 
at p. 638); see Lydc v 'Mynu (1833), 1 My. & K. 683 ; Watson v. Sadleir 
(1829), I Mol. 585 : and see, generally, title Lien, Vol. XIX., p. 24. 

{/) Fremoult v. Dedire (1718), I P. Wms. 429 ; Williams v. Lucas (1789), 
2 Cox, £q. Cas. 160; Uolltns v. Plummer (1709), 1 P. Wms, 104; 
Berrington v. Evans (1839). 3 Y. & C. (ex.) 384. 

(g) Be Strand JlfiMtc Hall Co , Ex parte European and American Finance 
Corporation (1865), 3 De tr. J. »V: Srn, 147, C. A.; Boss v. Army and Navy 
Hotel Co. (1886), 34 Ch. 1). 43, C. A.; Be Queensland Land ana Coal Co., 
Davis V. Martin, [1894] 3 Ch. 181. 

(h) Land Transfer Acts, 1875 (38 & 39 Viet. o. 87) and 1897 (60 & 61 
Viet. c. 65). As to registration ol title generally, see title Heal Pbopeett 
AND Chattels Real. 

(i) Three methods of obtaining a charge on registered land are open, 
namely:—(1) a statutory instrument of charge comiileted by registration; 
(2) a mortgage or charge off llic register, protected either by a caution or 
restriction or by a statutory transfer with a caution to protect the equity 
of redemptionor (3) a deposit of the certificate (see note («), p. 83, 
(Mite) which may be protected by a notice. For forms of instruments of 
ohaige, see Encyclopaedia of Forms and Precedents, Vol. XL, pp. 390 ei 
seq., and for forms of notice, see ihid., pp. 420 et seq. 

(k) Land Transfer Act, 1875 (3* & 39 Viet. c. 87), s- 22; Land Transfer 
Act, 1897 (60 & 61 Viot. c. 65), s. 9 (3). 

{1) L^d Transfer Act, 1875 (38 & 39 Viet. e. 87), as amended by the 
Land Transfer Act, 1897 (60 & 61 Viet. c. 6.5), Sohed. T.; see, further, title 
Beal VBOPEUTr and Chajtel.s Real, 

(m) Land Transfer Act, 1897 (60 & 61 Viet. o. 65), s. 9 (6); Land 
Transfer Holes, 1903, r. 96. 
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164. A registered charge, in the absence of any entry to the 
contrary on the register (n), implies a covenant, on the part of the 
registered proprietor at the time of the creation of the charge, with 
the registered proprietor of tlie charge for the time being, to pay 
the principal sum and interest (o), and in the (^aso of leaseholds a 
covenant to pay the rent and ohserve the covenants in the lease (p). 
The charge also confers oii its I'egistered proprietor it, power of 
entry {q), a right to foreclosure (r) and a power of sale (»); and the 
provisions of the Conveyancing and Law of Property Act, 1881 (/), 
with reference to mortgages are made to a])ply to re.gistc-i'eJ 
charges (u). 

The instrument of charge must follow a proscribed form, which 
may be added to or varied («). There is an cxce})tioii to this rule 
in favour of a society registered under the Building Societies 
Acts(i^). In such a case the mortgage may be in such form as is 
consistent with the rules of the society (c). 

155. If the terms of a charge are to be altered after it has been 
registered, the i*egistrar may, on the application or with the consent 
of the registered proprietor of the land and of the proprietors of all 
registered charges of equal or inferior priority, alter the terms of 
the charge 

156. The charge does not confer the legal estate on the chargee, 
but he is able, by virtue of his power of sale, to confer it on a 
purchaser by statutory transfer (c). A conveyance of tlie legal 
estate may, with the .ijijiroval of the registrar, be added to the 
statutory form if). 


(a) The registration oi the charge negativing or modifying these implied 
provisions is a sufficient euiry lor tMs purpose (Land Transfer Rules, 1903, 
r. 169). 

(o) Land Transfer Act, 187.> (38 & 39 Viet. c. 87), s. 23. 

(p) Ibid., s. 24. 

Iq) Ibid., s. 26. 

(r) Ibid,, B. 26. As to registering the mortgagee as proprietor of the land 
after foreclosure, see Laud Transfer Rules, 1903,r. 164; and seep. 296, post. 

(«) Land Transfer Act, 1876 (38 & 39 Viot. c. 87), s. 27. For procedure, 
see Land IVansfer Rules, 1903, No. 137. For a form of transfer by the 
chargee under his power of sale, see Encycloi^aedia of Forms and Prece¬ 
dents, Vol. XL, p. 372. 

(t) 44 & 45 Viet. c. 41, ss. 19—24. 

(«) Laud Transfer Act, 1897 (60 &; 61 Viet. c. 66), s. 9 (1), (2). 

(а) For forms of charge, see Encyclopffidia of Forms and Precedents, 
Vol. XL, pp. 390 et seq., for some forms of permissive additions, see ibid., 
pp. 470 et seq., and as to a charge by a limited company, see ibid., p. 407. 

(б) See title Building Societibs, Vol. HI., pp. 321 et seq. 

(c) Land Transfer Act. 1897 (60 & 61 Viet. o. 65), s. 9 (3). 

{d) Ibid., 8. 9 (5); see Land Transfer Rules, 1903, r. 165; and for form 
of application, see Encyclopaedia of Forms and Precedents,^ Vol. XL, 
p. 411. For form of instrument apportioning a charge, see ibid., p. 413, 
and as to further advances, see ibid., p. 411. 

(«) Land I’ransler Act, 1876 (38 ft 39 Viot. o. 87), ss. 22—28. For 
collateral forms of mortgage for use with registered charges, see Encyclo¬ 
paedia of Forms and Precedents, Vol. VIII., pp. 623, 526. t 

(jO Oapital and Oounties Bank, Ltd. v. Rhodes, [1903] 1 Ch. 631, C. A. A 
term created for mortgage purposes is not required to be registered (Land 
Transfer Act, 1897 (60 & 61 Viet. c. 65), Sched. I.), and a mortgagee selling 
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157. Subject to any stipulations (g) varying priorities and appro¬ 
priate entries thereof made on the register, charges rank according to 
their priority on the register irrespective of their order of creation. 
When a charge is satisfied, its cessation must be notified in whole or 
in part, as the case may require, by an entry on the register (/i). 

158. The registered proprietor of any charge may transfer it in 
the proscribed manner (0- The registered proprietor of a charge 
may also create a sub-eliargo on his charge (j). 

159. The Land Transfer Act, 1875(A), excepts land registered 
under its provisions, from and after the date of registration, from the 
jurisdiction of the local registries for Middlesex, Yorksliire, and 
Kingston-upon-Ilull. 

Subject to this exceiition, the -Middlesex Registry Act, 1708 (/), 
requires that a memorial of every deed and conveyance, whereby 
any hereditaments in Middlesex are in any way allected in law or 
equity, shall be registered, and avoids unregistered deeds and con¬ 
veyances as against any siihsequeiit purchaser or mortgagee for 
valuable consideration (/.). T1 1 is jirovihion includes an instrument of 
charge not under seal: and a raeiiioraiidum of charge accom¬ 
panying a deposit of deeds (y//), an agreement to give a second 
mortgage in), and a meiiiorandum of further charge in favour of a 
registered mortgagee (o) are “ conveyances ” within the Act (f); but 
the Act (1) does not apply to an equitable mortgage by deposit without 
memorandum ( p ); nor does it apply to the City of London, to 


such term is not bound lo regiKltr himsctf as proiiiietor thereof (Be yos« 
uwd Saunders' Coni fact, flDll] 1 Cli. 42); but notice of the term can be 
entered on the regihlcr (Land Transfer Act, 1875 (38 & 39 Viet. c. 87), 
s. 60). 

(j) For forms, see Encyclopaedia of Forms and Precedents, Vol. XL, 
pp. 408, 412. 

(h) Land Tr.an^fer Act, 1876 (38 & 39 Viet. c. 87), s. 28, as amended 
by the Land Transfer Act, 1897 (60 & 61 Vict. c. 66 ), Sohed. 1 . 
For a form of entry, see Encyclopfcdia of Forms and Precedents, Vol. XL, 
p. 416. As to satisfaction of charge.s, roo., further, p 314, post. 

(i) As to transler generally, see j». 169, post. 

( j) Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s. 22 ( 6 ) (c); Land 
Transfer Pules, 1903, rr. 178— 181 . For a form of sub-charge, see Encyolo- 
psedia of Forms and Precedents, Vol. XL, p 414. 

{1c) 38 & 39 Vict. c, 87, s. 127. 

(i) 7 Anne, c. 20 , s. 1 ; and see tlie Land Registry (Middlesex Deeds) 
Act, 1891 (64 & 66 Vict. c. 64). But the Middlesex Registry Act, 1708 (7 
Anne, c. 20), docs not now apply io any instrument made after the passing 
(30th July, 1900) of the Land Charges Act, 1900 (63 & 64 Vict. o. 26), 
s. 4, and capable of registration under that Act or the Land Charges Regis¬ 
tration and Searches Act, 1888 (51 & 62 Vict. c. 61); see titie Real Pbo- 
j'EBTT AND CHATTELS Real. For forms of memorials, see Encyclopaedia 
of Forms and Precedents, Vol. XL, pp. 282 et seq. 

(i») Moore v. Cuherhouse (1860)J 27 Beav. 639; Neve v. Pmndl, Hunty. 
Neve (1863), 2 Hem. & M. 170. 

(n) Be^Vight's Mortgage Trust (1873), L. R. 16 Eq. 41. 

(o) Vredland v. PoUer (1874), 10 Ch. App. 8. 

ip) Sumpter v. Cooper (1831), 2 £. & Ad. 223; see Keltlewell v. Watson 
(18821, 21 Ch. D. 685. 
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copyhold estates, or to any chambers in Serjeant’s Inn, tlie Inns of 
Court, or the Inns of Chancery (q). 

All assurances of land in Yorkshire and Kingston-upon-Hull are 
required to be registered in the local registries (r). This applies 
not only, as in the case of Middlesex, to instruiueuts not under seal, 
but also to charges created by a deposit of deeds without inomo- 
randum (»). All registered assurances rank in priority according to 
the dates of registration and not according to the dates of the 
assurances (/). Jtegistraiion is not required in respect of copyhold 
hereditaments (a). 


Sect. 4.— Welsh Morffinrips, 

160. A Welsh mortgage is a practically obsolete form of security. 
It 18 an assurance by which, to secure a debt, the property is con¬ 
veyed to the creditor without any condition for payment or proviso 
for reconveyance, the bargain being that until redemption the rents 
and profits are to be sot off against the interest (b). No covenant is 
implied therein for payment of the principal or interest (c), and 
no covenant for payment .is usually inserted: in its absence the 
security only creates a debt of a particular nature, and, since the 
borrower is under no porsfuial obligation to pay the loan, it cannot 
be sued for (d). 

161. A Welsh mortgage gives a right to redemption at any time 
on payment of principal and interest (e), but confers no power to 


(g) Middlesex Registry Act, 1708 (7 Anne. c. 20), s. 18. 

(r) Yorkshire Registries Act, 1884 (47 & 48 Viet. c. 64); Yorkshire 
Registries Amendiucut Act, 1885 (48 & 49 Viet. c. 26). For forms of 
memorials, sec EiicyclopsEdia of Fornisand Precedents, Vol. XI.. pp. 291 
et seq. 

(s) Yorkshire Registries Act, 1884 (47 & 48 Vicl c. 54), s. 7 ; lUittUon v. 
Eobson, [1896] 2 Ch. 403. 

(I) Yorkshire Registries Act, 1884 (47 & 48 Vict c 54), s. 14 ; Yorkshire 
Registries Amendment Act, 1885 (48 & 49 Vict. o. 26), s. 4. 

(a) Y’’orkshire Registries Act, 1884 (47 & 48 Vict. c. 64), s. 28. 

{b) Talbot V. Braddil (1688), 1 Vom. 394. “ A Welsh mortgage is a kind 

of secuiity which has fallen into disuse, by which on the one side the laud 
is assured to the lender as his security—^his possession of the land and 
enjoyment of the profits being in lieu of interest—while on the other side 
tlio boiTower is under no personal obligation to pay the principal money 
but is entitled to redeem at any time upon its payment ” {Cassidy v. 
Cassidy (1889), 24 L. R. Ir. 677, per Johnson, J., at p. 578). Lord St. 
Leonakus describes it as “ a conditional sale; under it the lender goes 
into possession of the rents and continues to receive them until the party 
who borrowed the money chooses to redeem” {f'xdje v. Lord (1842), 2 
Dr. & War. 480, 487). 

(c) Lawley v. Hooper (1746), 3 Atk. 278, 280. 

id) Bowel V. Price (1716), 1 P. Wma»291; but the existence of a cove¬ 
nant to pay on demand has been held not to bo inconsistent with the 
nature of such a mortgage {Lawley v. Hooper, supra; Teulotk v. Curtis 
(1832), You. 610) j see Bcdfe v. Lord, supra, at p. 488; Cassidy v. Qassidy, 
supra. 

(c) Tates v. Hambhy (1742), 2 Atk. 360, 363. 
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Sbct. i. (<ompi‘l rutlemplion or to forwl''.so, for Ijciiig williouL cojidition tliorti 
Welsh Clin be no forfeiture (/}. 

Mortgages The possession and receipt of the rents and profits by the njr»rt. 

gagee is of the essence of the transaction. They must be recoiv('d 
either in lieu of interest or for payment of the interest and i)rin- 
cipal. Where the security is a Welsh mortgage ijn^porly so called, 
and the bargain is that tlio mortgagee is to take the rents in lieu of 
interest, the mortgagee is under no liability to account for what he 
has received. But where the rents are to be applied in reduction of 
priiicii»al and interest an account may bo directed (y). After the 
mortgage is coiuj)letely satisfied the mortgagor has the full statutory 
})eriod of twelve years thereafter within which to vodeeni the 
property before the mortgagee’s possopsion he('-oines a bar to 
redemption (h). 

Skot. — Moriijmjei h/ wui/ of AuuKifif Deed. 

Mortgages by 162. Grants of an annuity for the life of the grantor or for a 
term of years certain, accompanied by a i)roviHo giving the grantor 
the riglit of rei)urchase or redemption on prescrilied toniis, were at 
one time common securities (/.). In such a transaction the debtor 
grants not the property, but an annuity or roiitcharge issuing 
thereout witli a clause entitling him to repurchase it on ])ayment of 
a siiecific sum. A purchase! of a redeemable annuity is not to be con¬ 
fused with an advance as a loan. In tlie latter case tlio person who 
receives the money remains a debtor, in tlie former case he does noi(/i). 

Grants of annuities are perfectly lai\ful in themselves, and when 
untainted by fraud the court will not turn sucli a grant into a 
simple loan of moju'y repayable witlj siniide interest, but the gran tor 
will have no right to redeem otherwise* than in accordance with the 
terms of the grant (/). Where, however, the court is satisfied that 
the transaction was intended to ho a loan, it will be so treated, and a 
clause for repiircliasing the annuity is considered strong evidence 
that a loan only was intended (ni). 


if) Bnlfc V. Lord (1842), 2 T)r iV AVar 480. 
iff) Teultm V. Ctirii'jf (IHH2), You (519. ’ 

(A) Fenwtrlc v. Feed (1816), 1 Mor. J14, I’.'i; Oule v. Heminq (1686), 
1 Vern. 418. ’ 


(<) While the iisuiy laws were in force such sce.uriliea were oflen entered 
into to evade those laws. A bond fide sale of an anmiily, whether for life or 
lor a term certain, did not come wit bin the scope of the usury laws. The 
question was not whether the grantee ran a risk or not, but whether the 
transaction was a bond fide sale or a loan under cover of a sale. If the 
transaction was a sale, the fact, that the grantee would necessarily receive 
more ihan his consideration luoney, with the legal interest thereon, did not 
invalidate the transaction {Kemn/ v. Lynch (1845), 2 Jo. & Lat. 319). 
Where the annuity was redeemable it was looked upon as only a loan and 
an evasion of the usury laws {FJoyer v. Sherard (1744), Amb. 19). For the 
Jaw affeeting annuities generally,title Eentcuaroes and ANumiiES. 

(k) Knox V. Turner (1870), 6 (Ti. App, 615, per Lord Hatuerlbt, L.C., 
at p. 517. 

(l) PrOion y. Seek (1879), 12 Ch. D. 760, 768; Secretary of State in 
('ouneiiof India v. Bniieh Kmpiie Mutual Life Assurance Co. (1892). 67 
L. T. 434. C. A. 

(f») BtUmr V. Astiey (1844), 1 Ph. 422- 
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For the iiroteclion of the grantees thereof, annuity deeds (a) must 
]je registered, for a mortgagee of land is not, without express notice 
of its existence (o), affected by any annuity or rontcharge for life or 
lives or for any term of years or greater estate deteiiniiiablc on lives 
(diavgcd upon or issuing out of such land unless such anuuily or 
reiitcharge has been duly registered (jp). Itegistration is effected at 
the Land llegistry (</). 

Hbct. 6 . — Collateral Tiansaclions aceompainjiny Murl<iu(ics. 

Srii-SiXT ].- HuretijHhp, 

163. For various reasons, such as the insuflicieuc}' of the 
secuiity, or the tact tfiat the subject-matter of the mortgage is an 
interest in reversion or the like, third persons,siudi as friends ot the 
]>orrowcr. are frequently made }»arties to mortgages, to guara,ntee (/) 
the payment of jirineipal and interest or interest alone, the perform- 
.nico of covenants, or the luaiiih‘nance of the security. Altbongh a 
surety only uiulertakes for the default of another, the practice in 
mortgage deeds is to make him contract and become hound as a 
]u’iucipal so far as concerns the mortgagee, but to let hiui reniaiu a 
surety so far as concerns the mortgagor. Accordingly the borrower 
and surety usually enter into joint an<i several covenants for pay¬ 
ment of principal and interest, with a proviso that although, as 
lietween the borrower and the surely, the latter is only a surety, 
yet, as hetwe-eu the lender and the surety, the latter is to be deemed 
ii principal debtor and not to be released by any indulgences given 
to the borrower (.s). 

8mi-Si:ct. %.— Warrant of Attwmj. 

164. The advantages possessed by judgment creditors over 
property was the reiison which formerly e.xisted for taking a 


(a) As to the reooNory oi luinuitios, see (Jonveyaiicing and JjUW of 
Property Act, 1881 (44 & 45 Viet. c. 41), s. 44; Conveyancing Act, 1911 
(1 &2 Geo. 6, c. 37), s. 6; and see titles Distress, Vol. XI., pp. 120, 
121; Eentourciks and Ammuities. 

(o) Greaves v. Toficld (1880), 14 Oh. D. 563, C. A. 

(«) Judgments Act, 1855 (18 & 19 Viet. c. 15), ss 12—14. 

[q) Land Chaiges Act, 1900 (63 & 64 Vict. c. 26), s. 1; see title Kbal 
Property and Chattels Real. 

(r) See title Guarantee. Vol. XV., pp. 437 ct seq , 443 et seq. As to the 
]trovisions of the Statute of Frauds (29 Car. 2, c. 3), s. 4, and of the Mercan¬ 
tile Law Aiuendnieut Act, 1856 (19 & 20 Vict. c. 97), affecting guarantees, 
see titles Contract, Vol. VII., pp. 362 et seq., 370; Guarantee, Vol. XV., 
pp. 454 et seq. 

(«) See Encyclopaedia of Forms and Precedents, Vol. Vlll., pp. 686,660, 
741; Vol. XVI., pp. 387, 391. The effect of such a clause is to prevent 
tile surety being discharged by t.hc lender giving time to the borrower for 
payment of interest or othoj’wlsc neglecting strictly to enforce his security. 
As' to tlie effect ol an aiTangemeut between two principal debtors to 
la-come principal and surety rcspcctivmy, see title Guarantee, Vol XV., 
P)). 441, note (a), 506, 606. 562, 556, 557. As to effect of concealment or 
misrepresentation on the liability of a surety, see ibid., pp. 643 seq. As 
to theeffiM’.t of non-oompliancew'illi conditions precedent, see ibid., pp. 489, 
646. As to the effect of malerial alterations in tlie instrument oi surety¬ 
ship, see ibid., p. 541. • 
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warrant of attorney to confess judgment by way of collateral 
security, so as to enable the mortgagee to enter up judgment and 
issue execution; but there is little advantage in it at the present 
day, and in modern practice a warrant of attorney is seldom resorted 
to as a collateral security to a mortgage. 

By a warrant of attorney (o) the borrower authorises a judgment 
to be entered up against him at the suit of the creditor for a 
specilieJ sum; a defeasance (analogous to the condition of a bond) 
is subjoined, which prescril)es the use to be made of the judgment 
as a security for the payment of the money advanced and interest, 
and also, if the circumstances so require, for the performance of 
ancillary covenants. When judgment has been entered up by 
virtue of this authority the lender acquires the position and 
remedies of a judgment creditor. 

165. A warrant of attorney must be executed in the presence of 
a solicih'r expressly named by the person giving the warrant of 
attornej and attending at his request to inform him of the nature 
and effect of the warrant before it is executed (&). The solicitor 
must subscribe his name as a witness to the due execution of the 
warrant, and thereby declare himself to be the solicitor for the 
person executing it and state that he subscrib(‘s as such solicitor (/q. 

If these provisions are not complied with the warrant is deemed 
fraudulent and void, and it is not rendered valid by proof that the 
person executing it did in fact understand its nature and effect, or 
w'as fully informed of the same(c). The warrant is also deemed 
fraudulent and void, unless it or a true copy thereof is filed in the 
Central Office (Bills of Sale Department) within twenty-one days 
after the execution (d). The judgment .to be entered up under the 
warrant of attorney must he registered and re-registcred every five 
years in order to give it priority over other debts («). 

►Sru-SEO'l'. 'i.—Bond. 

166. A bond ( f) by way of collateral security to a mortgage w’as 
formerly given, by an instrument separate from the conveyance of the 
property, for the purpose of suing for the debt; but as an equally 
effective remedy is given by the covenant for payment in a 
mortgage, the bond has fallen into disuse in ordinary cases. 

Where the money due under a bond is payable by instalments, 
and default is made in payment of any one instalment at the time 

(a) For lorm, see Encyclopaidia of Forms and Precedents, Vol. VII., 
p. 9(/6; and see title JuDGMEuas a\d Ori>ei{S, Vol. XVIIL, p. 190. As 
to stamps, see p. 134, post. 

(b) Debtors Act, 1869 (32 & 33 Vu-t. o. 62), s. 24 ; see title Deeds and 
Other Instruments, Vol. X., p. 394. 

(c) Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 25. 

(d) Ibid., 8. 26; Central Office Practice Kules, r. 25. 

(e) Land Charges Hegistration ajid Searches Act, 1888 (51 & 52 Viet. 
0 . 51), 8. 5 ; Land Charges Act, 1900 (63 Ss 64 Viet. c. 26), s. 2; and see 
title JuDcyiiENTS and OiinERS, Vol. XVIIL, pp. 190, 220, 221. 

(/) See title Bonds, Vol. III., pp. 79 et seq. ; and see Encyclopaedia of 
Forms Precedents, Vol. II., pp. 626—563. As to the recovery of 
interest on a bond, and the total amount recoverable for principal, interest, 
or daHnages, see title Bonds, Vol. III., pp. 93—-95. 
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appointed, as the condition is broken, the bond is forfeited (g) and Sect. 6. 
the plaintiff is entitled to judgiiieiit for the whole penalty, but the Collateral 
court will not allow him to lev^ execution for more than what is due Tratja- 
when the jiidgiuont is obtained (//). actions 

accom- 

_ ... _ _ panying 

Mortgages, 

Part II.—Parties to Mortgages. 

Biicj’. 1.—Absolute Owners of Propertg. 

Sun SErr. 1 —fn (hnfml. 

167. An absolute owner ol property, unaffected by any incapacity Absolute 
arising out of status, can, in exercise of the plenary powers of owner, 
alienation with which the law invests him or her, mortgage such 
property (i). Similarly, one of several co-owners, whether joint Co-ownerq. 
tenants or tenants in common, can mortgage his individual share 

of the common property ; but in the case of joint tenants such «, 
mortgage severs the joint tenancy (/;). 

8ub-Seot. 2. Infants, 

168. An infant has no power to bind himself by a contract of infants, 
mortgage. Any mortgage made liy an infant, to secure moneys 
advanced to him otherwise than for necessaries (/), is absolutely 

void (/«); and it seems that an infant, although he can contract 
for tlie supply to him of necessaries (/), is not liable to repay 
money lent for the purchase of necessaries (a), unless the money 
is actually applied in payment for necessaries purchased, in which 
case the lender stands in the jilace of the creditor who was 
jiaid out of the money (o). A mortgage given by an infant for 

(g) See title J]ond.s, Vol. Ilf, p. 1)2, 

(h) Daihif V. Wilkins (1733), 2 Htia. 957 ; Masfen v. TourM (1770), 

2 Wm. Bl 706 ; Talbot v. flodson (1816), 7 Taimt. 251. 

(i) ('!o, Litt. 223 a, where two luaxims are cited : “luiquiiiii est ingenuis 
homimbns non ease libcrain rcnim Ruanim alienationem,” and “ ffegulariter 
non valet pactum do re lued non alicuandd..” As to the evlent to which 
a restriction on alienation can bo imposed on absolute owner,slnp, see titles 
Gifts, Vol, XV„ pp, 422, 423 ; Personal PROrEHiY ; Real Peopeuty 
AND Chattels Keal. 

(Ic) York V. intone (1709), I -Salk. 158; Be Pollard's Estate (1863), 3 
Do G. J. & Sm. 541, 0. A. For joint tenancy and tenancy in common 
generally, see title Real Peoperty and Chattels Real. 

(l) As to necessaries, see title Infants and Children, Vol. XVII., 
pp. 67 et sea. 

(m) Infants Relief Act, 1874 (37 & 38 Viet. c. 62), s. 1; NotHngham 
Permanent Benefit Building Society v. Tkurstan, [1903] A. C. 6; and see 
title Building Societies, Vol. III., p. 363. As to alienation of an infant’s 
property generally, see title Infants and Children, Vol. XVIL, pp. 78 
et seq. ; and as to contracts with infaifts, see ibid., pp. 63 et seq. 

(n) 4 Bao, Abr., tit. Infancy and Age (I) 1, [7th ed., p. 366J. 

(o) Marlow v. Pitjeild (1719), 1P. Wms. 668; see Be BationdbPermanent 
Benefit Building Society, Ex parte Williamson (1869), 6 Ch. App.. 309, per 
(liFFAED, L.J., at p. 313 ; Yorkshire Railway Wagon Oo. v. Maclxire (1881), 

19 Ch. D. 478, per Kay, .1,, at p 487. ^ 
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Sect. 1 

Absolute 
Ow&ers of 
Property. 

Properly 
of infant. 


Bocuriiig money lent for the juirchase of necossai'ies fippaars to he 
voidable {p). 

169. The court has, however, jurisdiction in certain specified 
cases to mortguse an infant’s property and to deal with property 
vested in an infant as raortfjagee {q). 


Si'H-Sht. .3 —Mnrrinl Womei}. 


Married 170. Tlie power of a married woman to l)orrow or lend money 

wommi. mortgage depends on her capacity to undertake obligations and 

alienate property. Any property over which a married woman has 
a power of appointment, or wliich is her separate property without 
any fetter on alienation, may be disposed of by her by way of 
mortgage without the concurrence of her husband (?•). 


»Sui)-Sbit. 1 —Luiwtirs aiul l^erfionn of IJnsovwl Mind. 

Lunatics. 171. Whether a person of unsound mind not so found by 
inquisition can engage in a mortgage transaction depends upon 
his general capacity to contract and to acquire and alionato property. 
As a rule, the transactions of such a person are binding unless it 
can be proved that the other party or parties to such transactions 
knew him to be so insane as to be incapable of understanding what 
he was doing {a). 

The court has power to authorise the execution of a mortgage on 
behalf of a lunatic or person of unsound mind(/y), and has also 
pow'er, which, lioxvever, is seldom exercised, to authorise the com¬ 
mittee of a lunatic to lend the lunatic’s money upon mortgage (c). 


(р) Martin v. Gale (1876), 4 fUi. D. 42}i, 4r»I: see Zonc/i »l. Alihol and 
BaUetx. rarvom (nG.*)), 3 Buit. 1794, 1804; Inman v. Inman (1873), 
L. R. 16 Eq. 260. 

iq) See title Iniwtsts and Ciuldhen, Vol. XVJI., pp. 79, 81,82,90; but 
as to mortgaging Ibo rsiate of an infant tenant in tail m remainder, see 
pp. 90, 91. When land is vested in an infant as a mortgagee, the 
court in exercise of Ihc powers given to it by tlie I'rnsteo Act, 1893 (66 & 
67 Viet, o, 53), ss. 26, 28, can rnal\e an order vesting or releasing and 
disposing of the land in, to or in tavour of such peisoii as may be thought 
lit; see title Infants anu I'nn.nKEV, Vol XVII, p. "84. Where 
personalty is vested in an miant as a mortgagee it is conceived that the 
eourt has an inlieient jurisdiction lo deal with sueh mortgage, aoaNnnn v. 
Hancock (1871), 6 t’h. Ajip. 85U; I'e Wells, Boyer v. Machan. [1903J 1 Ch. 
848 (not following Beta v. Gardni"! (1843), 2 Y.\V; C. t'h. Cas. 312, and Bay 
V. Bay (1845), 9 Jur. 785). 

(r) The rights of married women to hold and dispose of property 
are folly dealt with imder title Husband and Wife, Vol. XVI., 
pp. 321 et seq. As to separate property apart from the Married Women’s 
Property Acts, see ihid., pp. 341 d seq.; and as to dispositions of separate 
and non-soparate property, see Hid., pp. 376 el seq. The law as regards 
restraint on anticipation is stated iMd., p. 363. P’or a form of mortgage 
by a married woman where the Married Women’s Property Acts do not 
apply, see Encyclopaedia of Eorms and Precedents, Vol. Vlll., p. 661. 

(a) See title Lunatics and pEiitfONS or Un.sound Mind, Vol. XIX., 
pp. 396 et seq, 

(b) See ^d., ji. 442. 

(с) Bx parte Vathorpe (1785), 1 Cox, Eq. Cas, 182 ; Ex parte ElMce (1821), 
Jac. 234i Norbury v. korbury (1819),4Madd. 191; Eidgeways, Iftnors(1825), 
1 Hog. 3b9. In Ex parte Johnson (1828), 1 Mol. 128, the committee was 
authorised to invest on first mortgage in circumstances which were 
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Suii-PiX'T H. —IhmVrupfi, 

172. When a person is adjudicated a bankrupt, his pro])ei*ty, 
with some exceptions, passes from him to his trustee in bankruptcy, 
and therefore he cannot mortgage itfd). But he is not cirihfi'r 
moj'tms, and may mortgage whatever property is allowed by law, 
as an exception to the general rule, to remain vested in him(«’). 
Thus a bankrupt may mortgage his expectation of a surplus after 
payment in full of debts proved in and expenses incurred in relation 
to his bankruptcy (/), or property vested in him upon trust (jj), or 
immovables situated in a foreign country if the lex sitvs permits him 
to do so (h). 

173. Personal property of the baukru[)t, accjuired after his 
bankruptcy, can be effectively mortgaged by him. l)efore the inter¬ 
vention of the trustee in bankruptcy, to any person who is dealing 
with him in good faith and for value, whether with or without 
knowledge of the bankruptcy (i). 

Independently of this doctrine, a mortgage by a bankrupt may 
Ije effective as against his trustee in two cases—first where tlu^ 
mortgage is of an equitable chose in action, and the trustee has 
not perfected his title by notice {k ); secondly, where the trustee has 


of a special character. For forms, see Encyclopsedia of Forms and 
Precedents, Vol. VIII., p]>. 671, 672. 

(d) Bankruptcy Act, 1883 (46 & 47 Vict. c. 62), ss. 20, 51; see title 
Bankkuptcx anp Insolvistscy, Vol. H., pp 87. 88 

(e) Bird v. BJiUpott, [1900J 1 Oh. 822, per Fakwei.l, J , at p 828. 

{JD Tie Evelyn, Ex parte General Fuhhc ITorfes and Assets Oo., 11894] 
2 Q. B. 302. It is not necessary that the bankrupt should mortgajfe the 
surplus expressly as such; it ho mortgages specific property, and that 
specific property is more than sufficient to satisfy creditors, the surplus ot 
such property is validly mortgaged {Bird v. PhilpoU, supra, following 
Troup V. Ricardo (1864), 4 Dc (}. ,T. & Sm. 489, distingutshing Be Austin, 
Ex parte Sheffield (1879), 10 Oh. D. 43 i. 0. A., and Be Leodbitler (1878), 10 
Ch. D. 388, (\ A.; see, also, Br Adfc, Ex parte. BushfoHh (1901), 84 L. T. 
608). 

[g) See title Bankkuptcy AND iNSOLVliNCY, Vol. 11., p. 16s. As to 
transactions protected by the Bankruptcy Act, 1883 (46 & 47 Vict. c. 62), 
8 . 49, see ibid., p. 182 , Re Bobinson's Settlement, Gant v. Jfobbs (1911), 
28 T. L. R. 121 (mortgage after receiving order, m pursnanco of request 
made before receiving order). 

{h) Bankruptcy Act, 1883 (46 & 47 Vict. c, 62), s. 168. which, in terms, 
includes under the definition of “ property ” laud, whether situate iu 
England or elsewhere. But this provision cannot affect the rule of private 
iutornational law that the lex. situs governs tlie transfer of iminovablos. 
Under ibid., s. 24, however, the court has power to compel any bankrupt 
wdthiu its reach to execute such assurance as by the lex situs would vest 
foreign immovables in the tnistee in bankruptcy {Be JTarris, Ex parte the 
Trustee (1890), 3 Mans, 46); and see, generally, title Conflici'of Laws, 
Vol. VI., pp. 207, 208. 

(i) Sec title Bankbuptcy and Insolvency, Vol. IT., pp. 164 et seq. 
A mortgage by a bankrupt of icalty,after adjudication is not rendered 
effectual as against the trustee in banfauptcy by I he fact that it has, and 
the adjudication has not, hoen registered in the Jliddlesex Remstry {Be 
Caleott <md Elri/n's Conlntet, [1898] 2 Ch. 460, C. A.). As to such registra¬ 
tion, see p. 86, ante. 

(k) Stuart v. Cockerell (1869), L. R. 8 Eq. 607 ; Palmer v. Locke (1881), 
18 Ch. D. 381, C. A. If, however, the trustee gives notice first, of course 
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stood by, and allowed the mortgagee to advance Lis money upon 
the supposition that the hanlcrupt could dispose of the property (f). 

174. The trustee in bankruptcy, with the ('onsent of the com¬ 
mittee of inspection, may mortgage any part of the property of the 
l)ankrupt which has pas.sod to him under the bankruptcy for the 
purpose of raising money for the payment of the bankrupt’s 
debts (m). A mortgage by a trustee in bankruptcy is exempt from 
stamp dutv [It). 

Si'H-SiA"]'. 6.— Cmi'uU. 

175. A convict, since he cannot enter into a contract or dispose 
of property (o), has no power to lend or borrow money on mortgage; 
but the administrator of a convict may mortgage any ])art of the 
convict’s property (p). J’roperty which is vested iji a coiivict upon 
trust or l)y way of mortgage, except as regards any beneficial 
interest of the convict tlierein, does not vest in and cannot he 
mortgaged by his administrator (7). 

Snr.-KECT I\atiifrs. 

176. A partner {r) has an implied antho]ity to pledge or mort¬ 
gage (otherwise than ))y deed) the personal property belonging to 
the partnership, and probably also tin' r(‘al estate if dealing 111 it is 
one of the olijec'ts of the partnership, in order to raise money for the 
carrying on in the usual way of the partneiship business, unless the 
partner so pledging or mortgaging lias in fact been precluded from 


hia title prevails [lie Benll, Kx puile OQivud Itereiver, |181)t)] 1 Q. B. 688, 
following Jl/rm'7'V. l aiis (lolirui (1897), 4 Mans. 363). 

(1) 2'roughtun v. Gitlei/ (1766), Ainb. 630, Re Ctinghei/, Ex 2 )a)'tc Ford 
(1876), 1 Ch. I). r)21, (\'A , per Jessel, M.ll., at p. 528. As to tbe effect 
of a trustee in baijkru|»tcy Kt.anding by, see Re Bourne, Ex parte Bourne 
(1826), 2 (11. & J. 137. Ifl ; Engelback v. Mjon (1875), L. II. 10 C. P. 
645 ; ke Frainr. Ex piirle Tinker (1874), 9 (-'Ii. App. 710; Be Rawbone'e 
Trust (1857), 3 K. & .1 476; Tucker v. Bermman (1853), 4 Do (1. M. & G. 
395, G A. ; atul title I5.\NKRei-Tr y and Insotat.nov, Vol. II., p. 166. 

[in) Bankruptcy Act, 1883 (46 & 47 Viet e. 52), s. 57 (5). A mortgage 
by a tnistee in bankrii])! cy should relieve linn of personal liability and should 
provide that h(‘ sliall not 1)<‘ hound peraouaily to do anything in contra¬ 
vention of the Bankruptcy Acl.s and Rules. A leeeiver cannot mortgage 
on the strength oi a receiving order [Ue Wells and Orofl, Ex parte Official 
Receiver (1894), 2 Mans. 41) As to the power of a liquidator to mortgage 
the company's assets, see title Companies, Vol. V , jip 446, 573. 

(n) Bankruptcy Act, 1883 (46 A 47 Viet. c. 52), s, 144. 

( 0 ) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 8. For the definition 
of the word “ convict,'’ see ibid., s. 6, and as to ivhcn a convict ce.a8es to 
be subject to the operation of tlie Act, see ibid., s. 7. 

ip) 1 bid., s. 1J The admuii.sl i at or must act bona, fide [Carr v. Anderson, 
[19031 K'h 90; affirmed. 1903j 2 Ch. 279, C. A.). The Forfeiture Act, 1870 
(33 & 31 Viet. e. 23), does not appear to give the administrator power 
1,0 invest capital moneys of the convict upon mortgage, but semble he 
may under ibid., s. 18, so invest the income of the convict’s property; and 
see, generally, title Criminal Law A?fD Procedure, Vol. IX., pp, 429 ct seq 
For a form of conveyance of a convict’s estate, see Encyclopsedia of 
Forms and Precedents, Vol. XII., p, 546. 

(q) Trustee Act, 1893 (66 & 67 Vict. c. 53), s. 48. 

(r) A limited partner under the Limited Partnerships Act, 1907 (7 Edw. 7 , 
e. 24j, has no power to bind the firm (ibid., s. 6) ; see title Partnership. 
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thus acting, and the person with whom he is dealing either knows Sbct. i. 
that he has no authority or does not know or believe him to be a Absolute 
partner (jj). A partner cannot validly mortgage partnership pro- Owners of 
perty, known to be such by the mortgagee, to secure liis ])ersonal Property, 
debt, without the knowledge and consent of the other })aituerB {t), 
and the burden of proving such consent rests on the niortgag(!e («)• 

This autliority to mortgage the property of the partiuu'ship con- Duiiitn.ii of 
tinues after dissolution so far as may be necessary to wind up the 
affairs of the partma-ship and to complete transactions begun but 
unfinished at the time of dissolution {b). 

But neither dining the coiiliuuance of the i)arluership nor after B)- dml. 
dissolution can one partner execute a mortgage deed of ])artnership 
projierty so as to bind the otlitu' partners (<•) unless sjieclal authority 
is given him to do so{</). It is further conceived lliat, except in 
the case above mentioned, he cannot, in the absence, of special 
authority, execute an equitable mortgage of real estate belonging to 

(s) Partnerslup xVet, 1890 (53 64 Vicl c 3U), a. 5 , JluMuul v. /lic.s'.Tr 

(1853), 4 De G. M. & (i. 542, (J. A (equitable mortgage of shares); Ur 
Ogden, Ex parte Lloi/d (1834), 1 Mout. &, A. 404 (equitable mortgage id 
trade fixtures); Ke Lilhei land, Ex paiie Uowden (1842), 2 Mont. D. & De G. 

574 (mortgage of a slii])); but one pailner cannot iuor(gage tbe whole of 
tbe future profits of a voyage in the shape of nueanied ireiglit (t/Hion v. 

7'msi: (1800), 1 De G. P. & J. 373, C. A.). See also the analogous cases 
tm pledges (Ex parte Bonhonus (1803), 8 Ves. 540, distiugutslimg Hope v. 

GHKt(1774). eited 1 East, 63, and Uhirreffv WrlLn (1800), 1 East, 48 , Uullci/ 
y. Taylor (1810), 13 East, 176 ; and sec, geneially, title r.MM'Nnnsmp. 

(t) Shiiirff V. Wilkn, eupra, WrlUnsoH y. liyLiin (1800), 14 W. I?.. 47(t, 
following Young v. Keighly (1808), 15 Ves. 557, and A Urn Kilhie (ISltt), 

4Madd. 464 ; Cavandery. Bnlteel (1873), 0 tfii. App. 70 . see also Ridlrg 
V. Taylor, supra, per Jjord .Eli.emborouuii, at p 182. ^Vhele flic 
mortgagee (hies not knovv that the pr.ope,rt.y mortgaged is pailnersbip 
property, the mortgage is gooil (lietd v. HoUinsJieud (1825), 4 E. &. f 
867, following Balm v. Rylartd (1819), (low, 132, a.nd Tapper v. Uaylhorue. 

(1815), (Jow, 135. n.) 

(a) Hnaiih \. Burrulge, (1812), 4 'I'aunt. 084 ; Be Wnrdley, Ji’r parte Thorpe 
(1836), 2 Deac. 16 ; Brattkland v. HBGusty (1830), 1 Knapp, 274, P. C. ; 

Leverson v. Lane (1862), 13 (\ 13. (N. s.) 278. 

(b) Partnership Act, 1890 (53 & 54 Vict. c 39), s. 38 ; Butvkart v. Dtessn', 
snpra; Be (Jlouqh, Bradford Commercial Banking Co. v. Cure (1885), 31 
Oh. D. 324 ; Be Bonrne, Bourne v. Bourne, [1906] 2 (’h. 427, C. A., follow'- 
ing Be Langmetid's Trusts (1855), 20 Eeav. 20, and Be Byan (1868), 3 J. H. 

Eq, 222 ; but .a bankrupt partner is deprived of such authority (Partner¬ 
ship Act, 1890 (63 & 54 Viet. c. 39), s. 38). 

(c) Ilarnson v. Jackson (1797), 7 Term Rep. 207 ; UUights y. Egginion 
(1815), Holt (n. I’.). 141 ; see also Ilawkshaw v. Barkins (1819), 2 Swan 
539 (w'here a distinction is suggested bctw'eou a deed ol i-elease and a deed 
of grant); compare, however, Jngijeewun-daH Keela t'^hah v. Bamdas Brij- 
boolcun-das (1841), 2 Moo. Ind. App. 487. But when a partner executes a 
mortgage deed on behalf of the firm, the partner may be bound though the 
firm is not bound (Elliot v. Davis (1800), 2 Bos. A P. 338 ; see also 
Hawhsharp y. Parkins, supra , CumberUgey. Lawson (1857), 1 C. B. (n. s.) 

709), unless indeed he shows that his signature w us conditional upon the 
firm being bound (Cumberlege v. Lawson, supra; see Ant/i'am v. Chace 
(1812), 15 East, 209; Brownrigg v. Bas (1850), 5 Exeh. 489 ; Gordon v. 

BHis(1844), 7 Man. & G. 607 ; hawkery. Hallewell (1856), 3G. 194). 

(d) Steiglitz v. Eggivlon, supra. The common law requires that the 
authority shall be contaiued in a deed ; and it is not enough either ut law 
or in equity that the agreement constituting the partnership is under seal, 
unless it contain a particular authority to the pariners to execute 'deeds 
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SifiOT. 1. the partuorsliip. If a partner executes a deed for himself and his 
Absolute partner in the presence and l>.y the authority of his partner, such 
Owners of (‘xoeution operates as an execution by both ((J) ; and though a 
Property, mortgaf^e deed, execiited l)y one ]>artner alone, is not at law binding 
on the lirm, yet it may be a g(jod security in equity (/). 


Chan^ e in 
fii’m. 


of 

vliare id 
partuerbhi]). 


177. Wliere a firm mortgagt^s propfi'ly, and snl>se(|uently an 
alteration in the firm occurs, uhetJier by the retirement or tlio 
admission of a jiartner or ]»artners or by J)ntli, tbe inoitgage is not 
affetsteJ. But if tile mortgage \va,H not made by deed(f/;, its scope 
may be (mlargi'dor restrieted. after an alteration in the partnershij), 
)>y parol agieement witli the creditor, wlicther express or implied(/<) 

178. If a partner mortgages bis own share in the partnership), 
ilio mortgageii takes snbjt^et to equities subsisting between the 
l)(irLners (i). Such a mortgage)' is not ('iititled during the con¬ 
tinuance of the piai tnership to interfere in the management, or 
to require accouiils, or to insjject tlie books of the partiiershi]) busi¬ 
ness (A). IJe is imtitled to an inquiry as to tlie valui* of the share 
at th(' date ^\lieii he took piossession under his mortgage ; but, if a 
dissolution of llie partnei ship has jireviously taken place, the date 
of dissolution is the daif' at which tlie necessary accounts ought to 
he takeiK/). He may enforce his security by an action for an 
account and foreclosure (af); and if the mortgage is made by deed, 


oil bclijill of tlie lirm {Ilarrhon v. Jackuton (J797), 7 Tciui Jtep. 207, per 
Lord Khnx<»n, d..)., at p. 210). 

(e) liiill V. l)iiu>ileii'nht (1791), 4 'IVnii Kep uppiovod by Lord 

LoTJOllHOMoeon, Tj.d , i» Jlum v. Hum (1798), !) Ves. oi;}, 578; see also 
Bi'utlon V. Ilmion <in(l iMiiltt (1819), 1 (’lii(. 707. 

(/) Ite- Wilnou, Kr jKttle Ilotumifuct (]847),*L)e <1. 492. 

\g) Ite Jlophinx, Ex pa tie Uooper (1815), 2 Uo.se, 328 ; JJanL of Scotland 
V. Christie (1841), 8 ('1. iSi Fin, 2l4, IL L. But though a mortgage made 
by deed eaiinot bo varied by parol agreement, it would appiear from Be 
Jtorioii, El paiie Can (1835), 4 Deae. & Oh. 420, that a parol agreement 
may create an i‘i|uital)le mortgage by or to the new firm subject to the 
jirior legal moil gage l>y deed 

(ft) Ex parte KevshiyUm (1813), 2 Ves. & B. 79; Be AhleU, Ex paiie 
TAoyd (1824), 1 01. & .1. 389; Be irmfcrs. Ex parte Oakes (1841), 2 Mont. L. 
& i)o tt. 234; Be Lendou, Ex parte Lane (1840), De tr. 300; see also 
Be Burk ill, Ex parte Nettleship (1841), 2 Mont. D. & De Cr. 124. 

(t) Partnership Act, 1890 (53 A 54 Viet. c. 39), s. 31 ; Smith v. Pmkes 
(1852)16 Beav. 115; Kelly v. IIniton (1868), 3 Ch. App. 703 ; Be Garwood's 
Trusts, Garwood v. Faynter, [1903] I (Ih. 236 ; see also Whetham v. JMvey 
(1885), 30 Oh. D. 574. But compare Watts v. Driscoll, [1901] 1 Ch. 294, 
0. \ , where it waa held, distinguishing Kelly v. Eatton, supra, and Whetharn 
V Davey, «a/n'e,that an assignee oi a share m a partnership is not bound by 
a subsequi'iit agreement bet ween the assignor and another of the partners 
lor ilie salf' to .siu-h other partner ol such share, though the transaction be 
bond fide. A inoi tgage of a share in a partnership is not a mortg; ge of 
(chattels but ol a i-liose in action, and need not be registcicd as a bill oi sale 
{Be Bainbridfje, Kx parte^Ulcher (1878), 8 Cb. D. 218). For a form of 
equitable mortgagi' of a share in a pprluersliip, see Euoyelopfcdia of Forms 
and Precedents, Vol. VIIL, p. IIW. 

{k) PaiinerMhip Act, 1890 (53 A 54 Vici. c. 39), s. 31; see, generally, title 

l^ARTNlflUSWl I' 

(i) PafWership Act, 1890 (53 & 54 Viet. c. 39), s. 31 ; Whetharn v. 
Davey, stepra. 

Whetharn v. Darey, supra; Bedmayne v. Forster (1866), L. R. 2 Eq. 
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he has i>robal)Iy a power of sale and a power to appoint a 
roccivor (n), 

179. A partner has autliority to lend the moneys of the firm 
upon mortga{?o, when such a transaction is part of the ordinary 
business of tlio lirni (o); liut a ])artner has us a rule no authority 
to take as security any propisrty to wliioh a liability is attached (/>). 


Pbct. 1. 

Absolute 
OWDOra of 
Fropertjr. 

I’artner's 
power to lend 
ou mortgajg'e. 


SiscT. 2.— TAmitcd Owners of Properly. 
yuiJ-SKCT. 1 .—Taiaiits in Tad. 

180. A tenant in tail may niortgaj^e the lands or other tenements Tenant in 
entailed with or without barrinp; Ins estate tail (7), If he completely . 

bars his estate tail (r), the morttfURO will vest in the mortgagee the 
BHine estate as if the mortgagor wore entitled in fee simple. If he 
partially bars his estate tail, so as to create a base fee, the mortgage 
will vest 111 the mortgagee an estate which is unhri^ieacliable during 
the survival of any issue of the tenant in tail, but which is voidable 
upon the death of the survivor of such issue by any jierson next 
entitled in remainder njion the estate tail {s). If he purports to 


407 ; sot* also Beniley v. Bateg (1840), 4 Y. & C. (ex ) 182. The mortgagee’s 
action tor an account will not bo stayed because of an arbitration clause in 
the partuorship dood, at any latc^ wlioie such clause does not embrace 
persons claiming through the jiaitnors (Bounin v. !ieuine, [1910] 1 Ch. 
732). 

(«) (’onvoyaiiciiig and Law of Pioix'rty Act, 18S1 (44 &, 4.'» Viet. c. 41), 
Bs. 2 (vi ), 19 ; but a bill ol sale 111 the hlatutory lenn is not a mortgage 
by deed within the meaning of ihul,, s. 19 ((‘alirit v. Thomas (1887), 19 
Q. li. 1>. 204. 0. A). 

(o) iVcUcoisheini’g Case (187.'}), {5 ('h. App. 831. 

(p) Such as paitly paidshaics m a company; see Niemann v. Niemann 
(1889), 43 Ch. 1). 198, 0. A. ; compare Wedetsheim'e (Uise, supra. 

(q) For aioim, see Encyclopicdia of Forms and Precedents, V'ol VIII., 

p. Otlc>. 

( 1 ) As early as Taltanim's Vase (1472), Y. B. 12 Edw. 4. fo. 19, it was 
(h'oidcd that an osiato i.iiil could be barred, and as early as Bodmgton's 
(Mary) Case (1012), 10 Co. Ilcp. 35 b, it was decided that no provision was 
valid whicli restricted tliob.airmg of an estate tail, and the same rule api»lica 
to the enlargement of a base fee (Dawkins v. Penrhyn (Lord) (1878), 4 App. 
Cas. 51, 04). Since the 31.st Hecember. 1833. the procedure by which 
estates tail can be barred is governed by the Fines and Recoveries Act, 
1833 (3 lit 4 Will. 4, c. 74). As to estates tail and the method of disentailing 
such estates, see title Real Pkopekty and Chattels Real. There aro 
I liree classes of persons who cannot bar their estates tail umler any circum- 
sl,ances: (1) tenants in tail of lands, the reversion to which is in the 
Prowii, or tenants in tail who are by any Act of I’arliament restrained 
Irom barring their estates tail; (2) tenants in tail after iiossihility of issue 
•'xtiuct; (3) issue inheritable iu tad in respect of their expectant estates 
tail (see Fines and Recoveries Act, 1833 (3 & 4 Will. 4, o. 74),ss. 20). 
Tenants in tail within class (1), except where the entailed land, |r« pur¬ 
chased with money provided by Pailiamont in ttonsidcration M public 
services, and tenants iu tail within clajs (2) have the same powers of 
mortgaging as tenants for life (Settled Land Act, 1882 (45 & 46 Vlct. c. 38), 
B. 58): Bee p. 99, post. 

(n) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), ss. 34, 3B. This 
applies also to a tenant in toil in remainder (Hankey v. Ma/rtim (1883), 49 
L. T. 660, following The*Gnse of Fines (1602), 3 Co. Rep. 84 a). A con¬ 
tract by the tenant iu tail to convey the fee simple will not, if the 

, H.L.—XXI. ‘ B 
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Sect. 2. 

Xdmited 
Oilers of 
Property. 


Extent of 
(liaentail by 
mortgage. 


create by his mortgage a fee simple or any interest which will not 
determine at or before bis death, but not so as to bar his estate tail, 
the mortgage will vest in the mortgagee an estate which is unim¬ 
peachable during the life of the mortgagor but voidable upon his death 
by the entry of the issue in tail(^ 0 - If, how’ever, he creates by 
his mortgage an estate or interest which will not outlast his life, 
such estate or interest will not be subject to defeasance. Where a 
tenant in tail in possession of freeholds mortgages the fee simple 
of the lands entailed, and the mortgage deed is duly enrolled («), 
the estate tail is wholly barred. If he is a tenant in tail in 
remainder, the estate tail will not bo whollv barred, unless the 
consent of the protector of the settlement is obtained (/»), or there 
is no protector in existence, but the mortgage will create in the 
mortgagee a base fee, which, however, will be capable of enlarge¬ 
ment into a fee simple, if there ceases to be a protector, or if the 
protector subsecpiently gives his consent (c). 

181 . Where the tenant in tail mortgages the lands entailed so as 
wholly or partially to bar the entail, the entail is so far barred not 
only at law but in equity despite any provision in the deed to the 
contrary, and the equity of redemption is not resettled, but if the 
mortgage is only of a7i estate jmr avirc vie or a term of years, 
or creates an interest, charge, lien, or incumljrance in or upon 
the lands entailed, the estate tail is barred only so far as is 


toTiant ill tail dies lioforo coiiV'-Tinii, be enforced .iganisi. Ilie issue in 
tail {A.-a. V. J)a)/ (1749), 1 A^s.'Scii 218; Jhnton v. llivlon (1755), 2 
Ves. Sen. 031, per Lord 11 .\iu)WH'KK, L.(\. at p. 034), or a^iaiiist tlio 
remaindennaii, unless, as m J^n/ce v. Jiitri/ (18,‘i3), 2 J)icw. II, he was a 
party to tlie mortgage %1'aijsiictioii. , 

(1) Doe d. Daniel v. Wnndio/fe (1849), 2 II. L. Cas Sll, fidlowing l\faehi.l 
V. Clerk (1702), Holt (k. b ), 015 ; see also (1900). 50 Sol. .To. 570, 591. 

(«) Erirolnn'id >\as t'oriueily in the Court ol Cliaiieeiy. but is now etfeoted 
in the Enrolment Dcpaitment of the (Viitial Otlico (R. S. Ord. 01, 
r. 9; Fines and Recovenes Act. 18.33 (3 Ai 4 Will. 4, c. 74), s. 41) 
Mortgages of copyliolds do not rcipiin' to lie enrolled olhciwise than hy 
entry on tlie court rolls ol tin* manor (dniZ.. s. 54); sec also, as to enrol¬ 
ment, iHid., ss. 73, 74. So long as a disentailing deed is cnridlcd within six 
months of excciitioii, it does not matter that it. is enrolled after the 
death of the mortagor tenant m tail {J!e i’lcrs’s Kniaie. Ex pitrio Jirowiie 
(1803), 14 I. (’ll. K. 4.52); ami sec Whilmore-Searle v. WfnUnore-Searle. 
[1997J 2 Cli. 332. It is ncccs,-..ny that an cquitaJih’ tenant in tail of <‘opy- 
holds shonld enrol his dispoMlion thereof, and an indorsement hy the 
steward of the manor on a disimlailing deed that the same w.as jirodiieed 
bed'ore him at his rosideiiec is not a sntlieiimt enrolmont {Ilnyd v. Pau'le 
(1800). 14 W, R. 1009; see also Morgan v. Morgan (1870). L. R. 10 E«[. 
99). 'I’he enrolment in the i ase ol an equitable estate in <;opyholds, as 
in the case of freehold must take place withm six monlhs of execution 
{(libhons v Knape (18ot^, 1 De (’>. ,1. & Sm. 621, A., following Ilonywood 

V. FoHpr (J^o. 1) (1861). 30 Beav, 1). For forms of mortgage, see Encyclo- 
paidia oltfForms and precedents. \’ol. VIIL, p. 553 (hy tenant in tail in 
possession), and p. 66^»y tenant in tail in reinaiiider). 

{b) For the deliiiition'and powrs of a protector of tlie set tlement and 
the way in which he is appointinl, see title Rkai. Propeutt ano (hiATTEus 
Keal. • 

(c) As to thp enlargement of a base fee, see Fines and Recoveries Act, 
1333 (3 & 4 Will. 4, c. 74), sa. 19, 35, 39, and title Real Propeett anu 
Cfli^TTELs Real. 
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necessary to give effect to the mortgage, interest, charge, lien, or 
incumbrance ((/). 

182. The law as to a mortgage of freeholds by a tenant in tail 
applies to a mortgage of copyholds so far as the circumstances of the 
different tenures will admit (e). A mortgage by a tenant in tail of 
the legal estate in cojiyholds must he made by surrender to the 
mortgagee, but a mortgage of the equitable estate in copyholds may 
be made either by surrender or grant (/). 

183. A deposit of title deeds by a tenant in tail with or without 
an agreement to execute a legal mortgage will not bar the estate 
tail, so as to constitute an equitable mortgage of the fee simple (ff). 
But an agreement to execute a legal mortgage, or otherwise to bar 
the estate tail, may be specifically enforced against the tenant in 
tail himself (//). 


Sub-Sect. Owners of Sellleil Lmul under ^tntntonj Powers. 

184. A limited o\Aner of settled land may mortgage it or any 
part thereol (o where money is required for the puri)0.se of enfran¬ 
chisement (.7) or of eciualityof exchange or partition (/.'), or of dis¬ 
charging any existing incumbrance (/), or, if directed by the court. 


(d) Fines and l^<^e()ve^e!^ Aet, 18;{3 (.*} & 4 Will. 4, e. 74), s, 21. The 

priiviso loi lull may r»*vive tlie uses of the original settlement (He 

O/endnt’s Settled Hslales. (/.renden v. (■iKqnndn (11)04), 74 L. .1. (Cii.) 234). 
A.s to mortj’afjin^ lo sirure mainle.iianeo for an infant tenant in tail, sno 
llde IVKANT.S AXI> (’iiiLDimv, Vol. XFll,, p. 1)0, 

(e) Fines and Reeoveiies Aet, 183.3 (3 A 4 Will. 4), e. 74), s. .'lO As to 
liainugtln* entail in the e:l.^e ol eftpylioMs, see title FdPYrioi.DS, Vol. Vlll., 
pp. 71. 72. 

(f) Fines and Ke('o\ erics Act, 1833 (3 &r 4 Will. 4. c. 74). ss. .50, .53. 

(</) Ibid,, ss. 40, 47. J>y ibid., s. 47, it is provided that defects in the 
execution of any deed, the effect ol whieli, but tor sneh defects, would be 
to disentail lands entaili'd, should iioti be Biijiplied or assisted in equity; 
but this does not diqirive tbe court of its iiihereiit pow’er of rcetifioation 
of disentailing deeds on the ground of mist.ake (Unll-Jhre vt IIoll-Dare 
(188.5), 31 Oh. 1). 2.51, 0. A.). A.s to the nature of such relief, see title 
Mi.stakk, pp. 21 ctseq., miU. 

(h) Speeitie perloTiuaiiee was ordered of an agreement to exeeiit-e a dis- 
cut ailing deed in Ihtukes v. f>w(iU (1887). 36 Oh. li. 716, 724, 0. A. ; see also 
Xuilon V. Stone (1740), 2 Atk. 100, and Lewis v. Dmcombe (1855), 20 Ileav. 
308. But in Dims v. Tolkmavhe (18.56), 2 ,Tur. (n. s.) 1181, the court 
refused to compel a bankrupt tenant in tail, who had merely covenanted in 
the mortgage deed for further assuiaiiee, to execute a deed disentailing the 
property comprised in the mort gage. As to speeitie perforraaiiee generally, 
see title* Specific Performance. 

..(t) For forms, see Eneyelopirdia of Forms and j^eedeiits, Vol. VIII., 
pp. ,572. .578, 623 ; and generally, as to the pow'ers m tenants for life under 
the Settled Land Acts, see l.itle. Settlements. 4 

( 7 ) See title OoPYiiOLos, Vol. Vlll., ]t. 130. W 

(A.) Settled Laud Act, 1882 (45 & 46 VTci. c. 38),i|^I8. The mgfiey raised 
is capital ‘money (ibid.), and as to it^s aj^plication, see ibid., Ejf''22 ; title 
Sbttlement.s, For a form of summons where the mortage money is to 
be paid into court, seo Settled Land Act Ttiiles, 1882, Appendix, Form 11 
(Stat. II. !L 0 . Rev., Vol. XI1., Supreme Court, Engliind,.j^. 743 ei seq.). 
As to paitition uentiullj, see title P iRTITIun, pp. 800 < f seq., j)ost. • 

(1) SettLd Land Act, 1800 (53 ij; 54 Viet, c, 60), s. U. The powiiri 
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of raising costs ordered by tlio court to be paid out of the settled 
property and raised by mortgage (m), or for the purpose of giving 
effect to a contract to mortgage entered into by his predecessor in 
title, if such predecessor could have made the mortgage effective 
against his successors in title (n). 

When a limited owner effects a sale, exchange, or partition in 
pursuance of the statutory ])owers (o) conferred nj)on him, and there 
is an incumbrance affecting land so sold, exchanged or partitioned, 
the limited owner can, if he obtains the consent of the hicumbrancer, 
charge the incumbrance on any other part of the settled land by mort¬ 
gaging either the fee simple or a term of years created therein (p). 

given by the SeUlcd Land Acl, 1890 (53 & .54 Viet. e. 69), s. 11, extend 
BO far Jis to allow a tenant for lile under two deeds, eaeli eoinprisiug 
different property, and forming together a conii«*imd 8(“l.tlemeut (see 
title Petti.embm'S), to charge' the property p.'issing under one deed 
for the purpose of disehargiiig an ine.Tim]»rciuee on jiiopcrty ])assing under 
the other (/2e Monoon'n (Lord) l^eMetnent, [189S] 1 Cli. 437). or to enable 
him to charge prop<*rty free from any mortgage debt, hut subjeet to 
annuities created by the settlemcnl., in order to discharge other pro¬ 
perty, Bubjoct to mori.gage debts and the annuities from such debts 
(Hampden v. Bvelinghmidiire (Earl), [1893| 2 Ch. .531, A ). In He 
(Uifford, (^eoUv. ('Ufjord, [1902] 1 t^h. 87,it was held that the Settled Laud 
Act, 1890 (.53 Sc 54 Viet, c 69), s. U, was not limited to cases where the 
mortgagee e.alled in his money, but e.vt ended to all eases where money was 
reasonably requiH'd having reg.ord to the eircumstanees of tin* settled land ; 
see also as to the 8eo})e ol this provision. He ('oulJfi' Settled EstaUfx, [1{)05] 
1 Oh. 712. As to what is an “ meuiiibraiico ” within this jirovision, see 
Eampdenv. HiicLhigham>t]iire (Fail), eiipra (where a lile annuity was held 
not to be such an iiiciimbranee) ; He Smith'ii fteftled Entafee, [1901] 1 Oh. 
689 (where expenses charged upon settled laud under the I’uhlie Health 
Act, 1875 (38 & 39 Viet. c. 55), s. 257, were held to be such an inciimbraiiee); 
Re Strangwaps, UicUeif v. St)i(ng}r(aiK (JS86), 34 Oil. 1). 423, 0 A , and 
Annesleij v. WoodliauKe, [1898] I I It (>9 (in ivhich two eas(*s the question 
whether a trust for ai'eumiilation constitutes an uieumbraiieo is discussed) 
The method of raising expenses jiayable under the Private Street Works 
Act, 1892 (55 & 56 Viet. e. 57), s. 17, provided by ihid, is alternative, 
and does not take away from the tenant for life the iiglit to pay sueli 
expenses himself and mortgage t.he settled land under the Settled' Laiul 
Act, 1890 (53 & 54 Viet. e. 69), s. 11 (He Piezi, Serhener v. Aldndge, 
[1907] 1 (!!h. 67) ; sec title IIkuiw^at.s, Stkeets, and Hridges, Vol. XVI., 
pp. 235, 236. 

(m) Settled Land Act, 1882 (4.5 & 46 Viet. e. 38), s. 47. I'liis provision 

not limited to co.sts, charges, and e.xpeiises incurred in rospee-t of an 

application to the court, bui when the comt. has ordered the costs of an 
abortive sale to he jiaid out of capital inoiK'.ys as being iiroperly incurred 
under the Act, it may by virtue of this provision direet that such costs be 
raised by means of a charge on the settled land (He Smith’e Settled Estates, 
[1891] 3 Ch. 65). 

(n) Settled Land Act. 1890 (53 & 54 Viet. c. 69), s. 6. As to tiie power 
of a limited owner to bind his successors in title, seis Settled Land Act, 
1882 (45 & 46 Viet, 'if 38), s. 31 ; He Vdewlavd’s (]}uke) Settled Estates, 
[1902|2 Ch. 350, and, generally, title Settlements. 

(o) the |)ower8 conferred on limited owners by the Settled Land 
Acts (see title SETni^NT.s). see titles Partition, pp. 815, 818, post; 
Sale of Land ; Sett'kKient.s. .. 

(p) Settled Ijaiid Act, 1882 (45 & 46 Viet, c, 38), s. 5. A renteharge 
created^iuder the Improvement of Land Act, 1804 (27 A’. 28 Viet. e. 114), 
ie an jucnuibrauee within the meuiung of this provision, and purl, of the 
land lyibject to aueh renteharge can he sold tne ther<*from, and the rent¬ 
eharge, if the owner tUeieof e.insents. charged irpou the uuBold land (He 



Part II.—Parties to Mortgages. 


101 




The power of a limited owner to mortgage the whole 
property subject to the settlement cannot be assigned by him (q ); 
nor can it he released by him, nor will any contract by him not to 
exercise it be enforceable (r); nor can it be negatived or restricted 
by any provision in the settlement, nor will any attempt by the 
settlor or any other jierson to negative or restrict it be of any 
effect (9). 

185. Every person who is a tenant for life, or who has the 
powers of a tenant for life within the meaning of the Settled Land 
Act, 1882 ( 0 , is a limited owmor capable of exercising the powers 
of mortgaging given by the Act (u). The limited owner, in the 
exorcise of Ins statutory pow’evs, must have regard to the interests 
of, and is in the position of a trustee for, all porsons entitled under 
the settlement (r). 
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186. A limited owner, before exercising his statutory p<nv(ir of FomnUticB 
mortgaging the settled land, must give to each of the trustiies of pre<’«'ciitto 
the settlement and to their solicitor one month's notice by posting 
registered letters to each of them respectively («). Conserpiently, 


f!lra^onl {Earl} and Ufa plea, flSOGJ 1 (di. 235, C. A.); and see title 
Land Tmpkoveaient. Vol. XVIII., p. 297. 

(q) Settled Land Act, 18S2 (45 & 4G Viet. c. 38), s. 50. A marriage 
settlement by a tenant for life is not an assignment 'nitlnn llic moaning of 
this prohibition (Settled Jiaiid Act. 1890 (53 & ,54 Viet c. 69), s. 4). Batik- 
rnptcy doe.*! not prevent a limited owner from eyoveising his statutory 
powers {Re ManeeVs SetH<‘d Ef<tatei*, [1881] \Y. N. 209); sec title TiANit- 
KiTPTCX AND Insolvency, Vol. If., p. 146, note (p). 

(r) Settled Land Act, 1882 (45 & 46 Viet. c. 38), ss. 51, 52. But there 
is a distinction between limitations which do not bring into oYistonce a 
limited owner and limitations which, though they bring into existence a 
limited owner, are accompanied by restrictions limiting or taking away the 
statutory powers of limited owners {Re llmle.s Settled Estates (1885), 29 
(!h. I). 78, 0. A.; and Re Atkinson, Atkinson v. Bruce (1886), 31 Ch. D. 
577, C. A.) 

{«) See title Settlements. A provision giving the trustees the powers 
of a tenant for life is an attempt to restrict tli(‘ powcr.s of the actual tenant 
for life {Re Clitlmoe Estate (1885), 31 Ch. D. 135. C. A.), Tliesettlor, though 
he cannot diminisli, can enlarge the statutory powers of the tenant for 
life (Settled Land Act, 1882 (45 cV 46 Viet. c. 38), s. 07). 

(0 45 & 46 Viet. c. 38. 

(«) As to tenants for life and persons having the powers of a tenant for 
life under the Settled Land Acts, sec title Sktti.emI'.nts. 

(«) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 53. This provision 
does not aiTp.ct the title of the estalc mortgaged by a tenant for life, but it 
affects the tenant for life personally with liability as a trustee {Re Ailethury's 
{Marquis) Settled EsMcs, [18921 1 Vh. 506, 535, (!. A.). 

(ft) Settled liaml Act, 1882 (45 it 46 Viet. c. 38), s. 45. A trnst^ may by 
writing under his hand aeeci»l. less than ouo month’s notice, or waive notice 
altogether (Settled Lund Act, 1884 (17 A 48 Viet. c. 18), s. .5 (3)). Jbid., 
B, 6 (1), which allows the notice to ho of a general intention only, does 
not appear to ajijily to mortgages, and in fivory case of mortgage the 
limited owner should specify in his* notice the jiarticular mortgage 
intended (see Re Ray's Slelllrd Estates (1884), 25 I'h. D. 464, 409). The 
notice must he given one month before the aotiial exeeuthfn of thfs 
mortgage deed (see Marlborough {hale) v, Smtoris (1886), 32 <3i. J>. CIO). 
Notice (‘annot be given by the committee of a lunatic until he has cditaiiicd 
the leave of the court {Re Ray's St tiled Estates, supra ,• see title Lunatics 
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trustees of the settlement must bo in existence for the purpose 
of being served with such notice and also of receiving the mortgage 
money (b). 

187. A deed of mortgage, executed by a limited owner, and 
expressed to convey the whole estate or interest com])riBed in the 
settlement, has the following statutory effect. It will override, so 
far as it is expressed or intended to operate, all the limitations, 
powders, and provisions of the settlement, and all estates, interests, 
and charges subsisting or to arise thereunder (r)- It will, however, 
be subject to all estates, inhu’ests, and charges having ]>riority to 
the settlement (rf). It will not override any estate, interest, or 
charge conveyed or created for securing money actually raised at 
the date of its executi(m(r); nor any lease or easement, or right 
of common or other right granted or made for value by the limited 
owner or any of his predecessors in title or any trustees for him or 
them (/). 

Scu-Sbct. .'J. —LiiniM Owners with ]lq>ress Poirer. 

188. Before 1883 it was a common practice to insfsrt in setile- 
ments an express power (g) to mortgage the settled property for 
certain enumorate.d purposf's. This power was usually given to 
the trustees of the settlouKint, to be exercised by them, with the 
consent or by Ibc direction of the tenant for lilo; but it might 
bo, and in some cases was, giv'en directly to the tenant for life 
or other limited owner. Exjiross power to mortgage may still be 
conferred on the trustees of a settlement, or on a limited owner 
thereunder, if it be considfirod that the statutory pow'('rs(//) do not 


AND rnuPONS OP Un.socnd Mnxn, Vol. XTX., p. 444. For form of 
notice, see Eucvolopa'dia ot Forms and Precedoiits, Vol. VIII., p. 899; 
Vol. XTII., p. 7i2. 

(6) The absence of trustees is not a flaw in the title of a bond fide mort¬ 
gagee. Vhere a mortgagee pays his money nito court iu ignorance of the 
fact that there are no trustees in e\isl,enee, ho will get a good title (Be 
Fisher and (rrazebrooh's ('onttvd, |]8il8J 2 Pli. (WM); see also B alien v. 
TtrmeU (1888), 38 t:h. D. 334, and Boijndge v. t7f/pp, 1-1892] 3 Cli. 382, 
396, C. A.) 

((!) Settled Land Act, 1882 (45 46 Viet. c. 38), s. 20 (2); lie Keck and 

Earl's ('ontraat, fl8})8| 1 Vh 617 

(d) Settled Land Act, 1883 (15 46 Viet. c. 38). s. 20 (2) (i.). As to pro¬ 

duction to the stewani of the manor of tlie settlement, <»n the admittance 
of a mortgagee of settled copyholds, see title Vopxiiuld.s, Vo). VIIL, p. 108. 

(e) Settled Land Act,- 1883 (45 iV, 46 Viet. c. 38), s 20 (2) (li.); and see 
Be iiebruilil's Mlled FsMes (I«8(i), 33 (’ll. D. 429, (’. A.; Be Mundif and 
Roper's (■««(met, (18991 1 t’li 27-5, (1 A. : Be Dii Cane and NetUefoUl's 
Coniraef, | l8t»S| 2 (fli. 96. Neillu-r a mortgage hy a tmiant lor life of his 
own intensi. (('ardigan v. ('01:^011-1!owe (1888), 40 (lli. 1). 338, following Be 
Hebriijhl's Hetlled Jisiiites, supra, Be iHchin and Kelsall's t’oat/nct, [ 1908] 
1 Oh. 213), nor a mortgage or eharge of liis own interest by a beneficiary 
entitled in iviuaindev, is witblii H^ii; meaning of this exeeptioii (Be Davies 
andKent's Vonlraet, 11910) 2 (3i 35, 0. A., following Be Diekin and Kelsall's 
Cofitraet, snpui, and explaining Be Mnndy and Roper's Contract, svpra); 
see title SpiTj.pMr.NTS. 

if) Settled l.and Ai^t. 1882 (45 .V 46 Viet. e. 38). fl. 20 (2) (iii.). 

(q) A% to the exercise of powers generally, see title Poweks. 

(h) See pp. 99 ti i>eq., ante. 
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go far enough (j). Where settled land is conveyed under a power 
in the settlement, then even if the power is given to the trustees, 
and the consent of the tenant for life only is rtHpiired, the tenant 
for life must join in the conveyance and covenant for title (]c). 

If a limited owner lias no express power to mortgage, hut has 
an express pow’er to lease, and such power is not limited to a 
lease at a rack-rent, ho may mortgage by domiso of a term of 
years (/)._ 

If a limited owner, with an express power to mortgage or 
consent to a mortgage, is deprived of In's interest either hy his 
ow'n act of alienation or hy o])Gration of law', the pow'er is not 
extinguishod, hut is still cai>ahle ol being exercised by him, so far 
as its exercise does not derogate', from or interfere with the interests 
of his alienee or successor in title (/u). 

Srii-SECT, 4. —LiiifiUd timers wiih >S//r<za/ i^Uiiidory Powirn. 

189. A tenant of copyholds, w'hicli expi'ession includes a person 
with a limited estate in cojiyholds («), may charge oufrancliise'd 
land, where the enfiauchisement is effected under the Copyhold 
Act, with moiuiy actually paid, or if the lord consents, 

with money payable, hut not yet actually paid, hy such tenant as 


(i) Settled Land Act, 1882 (46 & -10 Vict. c. 38), s 57. Where the power 
is given to trustees, the consent of the tenant for life is now a statutory 
requirement (ihid., s. 56 (2); He Clttheroe Eetate (1885), 31 (Ih. D. 135, 
0. A.). Where the tenant tor life is an iulaiit, his guardian may consent on 
his behalf {Re Newcastle's {Duke) E'^Uitcs (1883), 24 (’h. 1). 120), For a 
lorm, eompare EncyelopfCdia of Forms and Preced<'nt8, VoL Vlll., 
p. 531. 

{k) PouUtt {Earl) v.liood (iHdiJ), L. R. 5 Eq. 115; i?<? Sawyer and liarhufs 
Vontraei, [1884] W. hf. 192 

(1) Sheehy v. Muslerry {Lord) (1848), 1 II. L. Cas. 576, following Talhot 
V. Tipper (1694), Skin. 427 ; JUosh/n v. LaucasUr, Taylor x. Mostyu (1883), 
23 Oh. L. 683, A. 

{m) W'here the alienee of the tenant for life eonsents, the power ean bo 
exercised {Eisdell v. llinnmersley (1862), 31 Beav. 255 ; Alexander v. 
(1879). 6 Oh. App. 124 ; lie Cooper, Cooper v. Slight (1884), 27 (-h. J). 565). 
For the general principle u))on which a tenant for Ufe is prevented from 
exerc.ising Ins power h> the detriment of his alienees, see Me Bedingfield and 
Herring's Contract, [18J>3J 2 Oh. 332, following Hole v. Escolt (1837), 2 
Kej'n, 444; Jones v. Wtnwood (1838), 3 M. Zk W. 653; Hurst v. Hurst 
(1852), 16 Beav. 372, and Simpso^i v. Bathurst, Shepherd v. Bathurst 
(1869), 5 (-% App. 193. See also Bardaker v. Mooihonse (1884), 26 Cb. I>. 
417, lollowiiig .and explaining Holdsworih v. Goose (1861), 29 Beav. Ill; 
Eisdell V. Hammersley, supra; Warhurton v. Earn, (1849), 16 Sim. 625 ; 
Nelson v. Seaman (1860), 1 Fe 0.. F. & J. 368, 0. A.; and Alexander v. 
Mills, supra. The power to moitgage given to a limiled owner, which is 
not a mere collateral power, but a power appendant, i.c., a power which 
affects the interest ol the donee in the property over which it is exercisable, 
ean be released by the donee (see West v. Bemey (1819), 1 Russ. & M. 
431). 

(») Copyhold Act, 1894 (57 & 58 Vict. c. 46), s. 43; and see also ibid., s. 94, 
where a tenant ” is said to include alhpcrsons holding by copy of court 
roll, or as customary tenants, or holding land subject to any manorial right 
or incident, and whether the land is held to them and their heirs pr to two 
or more in succession, or for life or lives or years ; and sec, generally, title 
Copyholds, Vol. VIII., pp. 1 et scq. 

( 0 ) 57 &L 68 Vict. c. 46. 
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coinponsation and consideration for and to meet the expenses of 
sueli enfranchisement (p). 

A similar statutory power is A’outcd in the lord, wliicli cxiwossion 
includes a person with a limited estate in a manor ((/), in respect of 
purchase-money and expenses of purchase, wheTO he purchases the 
tenant’s intertsst, and expcsnses incurred by him in enfranchise¬ 
ment proceedings under the (!!o})yhold Act, ISDKr). 

When any such power is exorcised, either hy the lord or by 
the tenant, the charge eirectod has priority to all incumbrances, 
whether jwior in date or not, alloctinp; the manor or land, except 
titluj j-entcliarf»o or any charj^e having priority hy statute (s). 

Further, if after enfranehisoiiKmt a tenant of cojjyholds is evicted 
on the score of the badness (d his title, he has a charge on the 
hvnds, from W'hich ho is evicted, for his consideration money (/). 

190. A limited owner has certain statutory poAve.rs of mort¬ 
gaging for tho purpose of paying the expenses arising from the 
inclusure and allotment of cunimon lands («). 

191. Tho expenses of the statutory commutation and riidemption 
of tithes may bo charged upon tho lands (/>) freed from tithe, 
or the rentchiu'ge substituted for tithe, by any owner of an estate 
in such laud or rentchurge respectively less in the whole than 
an immediate estate of fee simple or fee tail, or which shall be 
settled ui)ou any uses or trusts {<•). 

(P) (’opyhold Act, 1894 (57 & 58 Viet c. 40), s. 36 (1). 

(</) Ibid , s. 43 ; and see also tbul., s. 94, where a *' loid ” is said to iueludu 
a loid of the manor whotlior lawfully entitled or not, and also t'cclesiastieal 
loj'ds and bodies corporate or collegiate. 

(r) Ibid., ss 30 (3). 37. Tho charge, whetluT under ibid., a. 30 or s. 37, 
if by a tenant may, .iiid i( hy tho loid shall, he either by dei'd by way of 
mortgage or by eertilicate of cliaigo under the Act; see ibid., ss. 30 (0), 
37 (3). 

(«) Ibid., 8. 36(7). 

(t) Ibid., 8. 38. As to enfraucluBeineut generally, see title Covyholds, 
Vol. VJIJ., pp. Ill et geq. 

(o) Bee title 1 ''ommons and JIk.uts of Tommon, Vol. IV., pp. 583 ft aeq. 
TTie fncloRure (Consolidation) Act, 1801 (41 Ceo. 3, c. 1(»9), s. 30, was not 
repealed by tho Inclosure Act, 1845 (8 &■ 9 Viet. c. 118). and is still in 
force, and, where it is relied on, tho mortgage deed must be attested by 
two witnesses (Inelosuro (Coiisohdatiou) Act, 1801 (41 Goo. 3, c. 109), 
s, 30). The luclosurc Act, 1845 (8 & 9 Viet. c. 118), s. 133, allows allotted 
lands to be charged with “iuclosnre expenses.” The luclosui’e (Con¬ 
solidation) Act, 1801 (41 (Jeo. 3, c. 109), allows them to be charged with 
” the expenses incident to and attending tho obtaining of an Inelosure 
Aci..” Under the Inclosure Act, 1845 (8 9 Viet. c. 118), s. 133, a 

person euliiled to mortgage allotted lands may advance the money him¬ 
self. and the commissioner or coiniuissioners may moi'tgage the allotment 
to such person. A mortgage made under either Act must be a mortgage 
of a term of years, and must contain a proviso for tho cesser or an express 
trimt for the reassignment or suireuder of the term upon repayment of 
principal and interest, and a covenant to pay and keep down interest so 
that the remuiuderman shall not he burdened with more than six months’ 
arrears of interest (ii»id.); and see also title Commons and Kigui's of 
Common, •Vol. IV., p. 583. 

(5) As to the coustrnotion of tho word “ lauds,” see Tithe Act, 1840 
(3 A. 4‘Viet. c. 16), 8. 23. 

(«) TitheAct, l830(63i7Will>4, c. 71), 9*77. ByiI)id.,B. 78, the expenses 
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192. A limited owner of settled land can redeem the land tax 
thereon (d), and on so doing is entitled to a charge on the land. 
The charge has the same elfect as if it were a mortgage secured 
by deed, and has priority over all other charges and incum- 
hrances (f')- A tenant for life may mortgage the land to pay off 
such charge (/), 

193. Statutory powers have been conferred (fj) on limited 
owners (//) to charge the iiihontance of the lands, of which they are 
limited owners, with the repayment of moneys borrowed by them 
for the purpose of malting improvements on such lands (i). 

Sect. ;l. —Fidvriary Oicnerii. 

Sub-Sect. 1.—Personal Ef[trfsentatn'es. 

194. An executor can mortgage the personalty of his testator, 
and his power to do so arises out of his complete and absolute con¬ 
trol over the assets, his alienation of which cannot be annulled 


of ecclesiastical tithe-owners may bo charged upon the benefice. Where a 
mortgage is made under the Act, interest at the rate of £4 per cent, per annum 
may bo added to the charge, which, however, must be reduced by one- 
twentieth thereof in each year following the commutation. The power of 
mortgaging conferred by the Tithe Act, 1836 (6 & 7 Will. 4. c. 71). was 
by the 'Tithe Act, 1839 (2 &3 Viet, c 62), s. 16. extended to any corporate 
body or person, the master or fellows ot any college, the clean and chapter 
of any cathedral or collegiate church, the master or giuirdian of any 
hospital, and a parson, vicar, or any other Laving any spiritual or other 
ecclesiastical living; and by ibid, h. 17, any ecclesiastical corporation 
aggregate or collegiate body may charge the expenses of the eominu- 
tation and redemption of tithe^i upon lands other than those in respect 
of which such expenses have been incurred. By the Tithe Act, 1842 
(5 & 6 Viet. c. 64), 8. 8, the 'I’itho Commissioners can exercise the 
powers of charging vested in any spintiial person, where such spiritual 
person has died or vacated his bcnefic-c without exercising them. The 
power ot charging the expenses of redemption of tithe rontcharge is 
conferred on limited owners by the 'Tithe Act, 1846 (9 & 10 Viet. o. 73), 
8. 11, and extended to extraordinary tithe and tithe rentohargo by the 
Extraordinary 'Tithe Redemption Act, 1886 (49 & 60 Viet. c. 64), s, 6 (2). 
Eor the redemption of tithe and tithe rentcharge generally, soi', besides 
the enactments cited in this note, the 'rithe Act, 1847 (10 & 11 Viet.. 
c. 104), and the 'J’ithe Act, 1860 (23 & 24 Vict. c 93), and title Eu(;lmsia.s- 
ticalLaw, Vol. XT., pp. 760 et seq. , 

{d) See title Land Tax, Vol. XVIII., p. 321. As to such limited owners, 
see also pp. 99 ef seq., (inte, and title Settlements. 

(c) See title Land 'Tax, Vol. XVIII., pp. 326, 326. 

(/) Ibid., p. 327. , 

(a) See the Land Drainage Act, 1845 (8 & 9 Vict. c. 56); the Improve¬ 
ment of Land Act, 1864 (27 & 28 Vict. c. 114); the Limited Owners Resi¬ 
dences Act, 1870 (33 & 34 Vict. c. 66) ; the Limited Owners Residences Act 
(1870), Amendment Act, 1871 (34 &. 35 Vict. e. 84); the Settled Land Act, 
1882 (45 & 46 Vict. c. 38), s 30; the Board of Agriculture Act, 1889 
(52 & 63 Vict. c. 30); the Improvement of Land Act, 1899 (62 & 63 Vict. 
c. 46); apd see, generally, title Land Iwrovement, Vol. XVIII., pp. 275 
et seq. 

(ft) For an enumeration of the kinds of limited owners on wpom the 
powers are conferred, see title Lanh Improvement, Vol. XVIII., pp. 278, 
294. 

(i) For the improvements for which money may be borrowed, see title 
Land Improvement, Vol. XVIII., pp. 280 et seq. 


Sect, 2. 
Limited 
Owners of 
Property 

Tjand tax* 


Land 

iiupiovcmcnt 


Personal 
repre- 
fiontativc’B 
mortgage of 
personalty. 



106 


Mortgage. 


SsOT. 3. 

Fiduciary 

Owners. 

Mort^;at;c of 
real estate. 


exaept upon the ground of a fraud to which the alienee is found to 
be party or privy (fc). An administrator has the same power to 
mortgage as an executor (/)• 

195. A personal representative of a person who died since the 
Olst l)eceml)er, 18!)7, has the same power to mortgage the freeholds 
as he has to mortgage the leaseholds of a deceased person (?»). 
But a mortgage of freeholds differs from a mortgage of leaseholds 
in that some or one only of several joint personal representatives 
cannot, without the authority of the court, convey freeholds (n). A 
personal representative can mortgage copyholds to which the 
deceased person was legally entitled, only when expressly authorised 
to do so by will (o), or where a testator charges copyholds with 
debts or legacies, and there is no person to whom the whole of the 
testator’s estate or interest in such copyholds has been devised as 
trustee (v). 

The court has statutory powers to order the money required for 
the payment of debts of deceased persons to be raised by a mortgage 
of such person’s real estate (q). 

(fc) For cases in which an executor has mortgaged or pledged assets 
of his tostalor, see Mead v Orrenj (Lord) 3 Atk. 235 (mortgage by 

executor wlio was also reshluary legatee): tfrott v. Ti/ler (1788), 2 Jlick. 
712, 724 (pledge); Taylor v. IJawLim (1803), 8 Yes. 209 (mortgage of 
loiischolds); McLeod v. JJrmumoud (1810), 17 V'e.s. 152 (]»lodge); Vane 
(Karl) y. Eiydcn (liiH)), 5 (Ih Apj». 653 (mortgage of book debts); Kerry 
V. Gibbons (1873), 8 Ch App. 747 (pledge); ifolomon v. Aitevborouqh, [1912] 
1 (!h. 451, U. A, (where, howev«^r, the pledge was invalid as the 
lenders had no knowledge that the pledgor was an exc<*iitor). The power 
of a legal pm'soual representative to mortgage is fully discussed under title 
Exkoiitoks AMU AdmimstiiITOKS, Vol. X!V., pp. 2*96 ei, seq. 

(l) For the positnni and powej-s of an administrator, see title Executors 
AND Aumini.stratoks, Vol. XIY., pp. 293 et seq. For forms, see Encyclo- 
pajdia of Forms and Pieci'deuts, Vol. V., p. 628; Vol. VIII.. pp. 557, 559. 

(m) Ivand Transier Aet, 1897 (60 &. 61 Viet c. 65), s 2 (2). For forms. 
Bee Eneycloji.Tfidia of Forms and Precedents, Vol. V., p. 628; Vol VIII., 
p. 562. As to the poweis oJ persons authorised to pay estate duty to 
raise the duty Iry charge, see title Estate and Other Death Duties, 
Vol. XI11., ]). 223. As to the powers of personal representatives in the 
case of persons who dieil bidoie the 1st .laniiary, 1898, see titlo Executors 
AND ADMrNKSTKA'lOKS, Vol XIV., p. 236. 

(») Xiuud IVaiisler Aet, 18ti7 (60 & 61 Viet e. 65), s. 2(2). Executors 
who have proved can now eouvey their testator’s freeholds without tlie 
coneiirreneo of non-proving exi'i-iitors or tlie authority of the court 
(Conveyancing Aet, 1911 (I & 2 ttco. 5, c. 37), s 12). 

(o) The Land Trauhfer Ael, 1897 (60 tSi 61 Vict c. 65), does not affect 
oopyhold.s (tbtd., s. 1 (4) ); hut co]iyholds in which the deceased had 
merely au eijiiitable interest pass t.o his h’gal jtersonal representatives (He 
i^'omerrtllc and Turner's ('onltaef, |I903J 2 Ch. 583). 

(p) Law ol Property Amemlment Act, 18.59 (22 & 23 Viet. c. 35), ss. 14, 
16; s«‘e title K\e<.'utors anu Auministkators. Vol XIV., p. 236. 

(q) Debts hVeovery Act, 1S3(» (11 (Jeo. 4 A', 1 Will. 4, e. 47), ss. 11, 12, 

fts amended by the Debts Rei'ovijiy Aet, 1839 (2 Ik. 3 V’ict.. c. 60), and the 
Debts Recovi rv Act, 1848 (11 & *12 Vict. c. 87); see Salionul Bank v. 
Oomiey (1886), 17 L. R. Ir. 357 ; Hill v. Maitnee (1847), 1 De G. & Sm. 
214; Garnislotie v. Gaunt (1845), 1 Coll. 577 ; see also Administration of 
Estates A«‘(., 1833 (3 4 Will. 4, e. 104); Ailministration of EstaU's Aet, 

1869(32 A 33 Viet, c, 46); Judicature Act, 1875 (38 & 39 Viet. e. 77). For 
foruis, see Erieyelojuedia ot Foims and Precedents, Vul. V, p. 628; Vol. 
VfJJ., p. 561. 
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196. A tnifciteo cannot inort^fago the trust jiropcrly save in Fiduciary 
pursuance of a jiower to do so exju’cssly coiifernid upon him hy the Owners, 
instrument creatinj' tlie trust (r), or in pursuance of the statutory Tmstee’s 
power arising wliere a testator has charged his real estate, or soiiio power to 
portion thereof, with payment of debts and legacies, and devised his '»«ifgage- 
whole estate or iuten'st in sucli real estate, or portion thereof, to 

such trustee u])on trust (>:), or in pursuance of an order of the 
court (0* A power to mortgage will bo implied from a power of 
sale, if the latter is given for the purpose of raising a jiarticular 
charge, but not if the testator's object is to cliect an absolute 
conversion of bis estate (nr). 

A trustee who mortgages tlie trust estate does not usually Form of 
covenant to pay the nionoy borrowed (//). A trustee is under no 
obligation to exc-liide tlui statutory power of sale wbieh is now an 
implied provision in every mortgage (c), but be may not insert a 
consolidation clause extending to mortgages other tliau those made 
hy him as trustee ((/), 

197. Trustees may lend trust moneys uitoii a mortgage of realty (c), Tnmtoo’ii 
unless expressly forl)idden-to do so by the instrument creating the 

_ '■ _ _ _ _ _ ___invest on 

(r) Snell power may be conferred by implication {Ite Bdhnqer, Darell 
v. lielltnqer, [1898] 2 ('ll 504). As to charity tuistees. Pee p. Ill, post. 

(«) Law of Projicrty Amendment Act, 1809 (22 & 23 Vict. c. 30), s. 14. 

(t) Underhill, Trusts and Trustees, (ith ed , p. 203. For a form, see 
Encyclopiedia of Furiua and IVeccdents, Vol. Vlfl., ]i. OGO. As to a trus¬ 
tee’s ciiuitablo hen lor expciidituro ou tnist projierty, sec titles Lien, 

Vol XIX, p. 21 ; TiUTSTS AM) TkCSTEER 

(a) IStronghiU v Anstej/ (1802), 1 ])e G. M. & G. 63.5,lollovvmg J/oWe/iOy 
V Spofforlh (1839), 1 Geav. 390, and explaining Bull v. JJmns (1839), 4 
My. iSi (h. 264 ; Buqe\ 6'oo7)e)'*(1803) 16 Jleav. 396 ; J)evuynes y. Buhiiihon 
(1807), 24 Beav. 86. In Ball v. Hums,’ supra, Lord Cottenuam, L.(5., 
and 111 Mills v. Banks (1724), 3 1*. Wins. 1, at p. 9, Lord Maccleskikt.d, L (’, 
stated the law in too wide terms. .See also Bennett y. Wyndham (1807), 23 
Bi’uv. 021 (where a prohibition agatnst rai.sing a charge by sale wuis held 
to he also a prohibilioii against iai.siiig such charge, by mortgage); and 
see title ExKOUTojt.s and Aumini.stuators, Vol. XIV., pp. 298, 299. 

[h) See Siroughtll v. Ansley, supya, at p. 630, 642. For clauses to 
this effeet, see Eneyelopiedia of Forms and Precedents, Vol. V., p. 628; 

Vol. Vfll., pp. 557, 059, 060, 636 ; Vol. XVJ., j). 405. As to the personal 
liability of a trustee on his covenant in a mortgage, see Watling v. Jjewis, 

[1911] 1 Gh. 414 

(c) Gonveyancing and Law of Property Acl, 1881 (44 & 40 Vict. c. 41), 
fi. 66 ; the statutory power is given hy ibid., s. 19 ; see p. 248, post. 'J'he 
cases decided belore the Act (iVe tVfffinker’s IFt/Z (1869), L. It. 8 Eq. 669, 
following Bussell v. Bhice (18.04), 18 Beav. 21; Bridges v. Longman (1857), 

24 Beav. 27, and Goofc v. JJawsoyi (1861), 29 Beav. 123,128, but dissenting 
from Clark v. Royal Banoplicoyi (1857), 4 Drew. 26) sJiow that a trustee who 
was mortgaging the trust estate could give a power of sale. 

(d) See Thorne y. Thorne, [1893] 3 Cn. 196. Where, however, a trustee 
brings within the scope of the mortgage security other payments due from 
the trust estate, the case appears to be different (Oruihshank v. Dtt/ftn (1872), 

L. R. 13 Eq. 650). , 

(«) If authorised by the settlement, but not otherwise, trustees may 
lend trust moneys upon the security of personal property (see Mills v. 

Osborne (1836), 7 Sim. 30). As to the meaning of an authority to invest 
in “personal security,” see Forbes v. Boss (1788), 2 Bro. C. 0. 430; 

Lmgston v. Ollivant (1807), Coop. G. 33; Fickard v. Anderson (1872)i 
L. B. 13 Eq. 608; and see, generally, title Trusts and Trustees. » 
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trust (/), but they must invest trust moneys them selves, and are not 
justilied ill hauding sueli moneys to their solicitor and re(iue.sting 
him to invest them upon mortgage (/;). They should as a rule 
investigate the title to the jn-opeitv which constitutes the proposed 
security (//.), and for this ])urposo they may employ a solicitor (i). 
But they must take additional precautions if they emjiloy the 
solicitor who is ac-ting for tlio mortgagor (/,■). 

198. Trustees in lending money upon mortgage must take care 
that they obtain complete control of the legal estate. Accordingly 
it is impro])cr for tliein, in the ahsenco of an exprt^ss power in the 
trust insti umoTit, to invest upon either an equitable (0 or a con¬ 
tributory mortgage (wi). They must satisfy themselves as to the 
adequacy of the proposetl security for the sum intended to bo 


(/) Tho Trustee Act, 1803 (50 & 57 Vict. c. 53). s. 1, authorises invest- 
meut on real or hcrit abb' securities in England or helancl. Before the Trust 
investment Act, 188'J (52 & 53 Vict. c. 32),tlio hotter view ivas that trustees 
could not invest trust moneys oti inortgages of laud without express 
authorisation by tin*, trust mstiumeiit, but scttlemeiiU commonly contumed 
a power to invest on real seeuiity. As to whether au investment upon 
mortgage ot tho undertaking, futiiie calls, rates, tolls, and sums of money 
belonging to a railway company, and arising under their Act, is au invest¬ 
ment upon real security, see Manl v. Leith (1852), 16 Jieav. 524. Such an 
investment is not coveretl by the phrase “ seeuiity by way of mortgage of 
auy freehold, eopyliold, or le.isehold hereditaments *' {Mortmiore v. Moiii- 
more (185!)), 4 J.>e IJ. i!t,472, 0. A.). A loan of trust money.s upon the 
security ol a judgniciit is not autliori.scd by a power to invest on any 
mortgage ol lioehold or leasehold estates, or any other real securities 
(Johnston v. Lloyd (1844), 7 1. Eq. II. 252) A loan oi trust moneys upon 
the security of a long term of years m freeholds does not come under the 
description “real security” (lie. Vhennell, Jones v. C/teime//(1878), 8 
Oh. D. 492. C. A.; lie Boyd’s ISetlled BsMe^ (ISSO), 14 Ch 1). 62G ; Leigh 
V. Leigh (188G), 5G \j. .1. (<ai.) 125). But. as to renewable leaseholds in 
Ireland, see Maeleod v. Annesley (1853), 16 Beav. GOO. 

(g) Howland v. WiUierden (1851), 3 Mac. &, U, 5G8; He Dewar, Dewar 

V. Brooke (1885), 64 L. J. (cu.) 830 ; see, further, title Tku.sts anu 
Tuustees. As to how lar tlie trustees of capital moneys are bound to 
follow directions under the Setth'd Laud Act, 1882 (45 & 4G Vict. c. 38), 
B. 22 (2), given by a tenant tor hie to invest capital moneys upon a 
particular mortgage, see lie llotham, Ilolham v. Doughty, [1902J 2 Ch. 
675, 0. A.; and sec title Settlements. 

(h) As to the length of title winch trustees can accept, see Trustee Act, 
1893 (66 &67 Vict. c. 53), s. 8 (2); title Tru8t.s and Trustees. As to 
investigation ol title to land, sec title Sale oe Land. 

(i) tied lilythY. Fladgate, Morgan v. Blyth, Smith y . Blylh, [1891] 1 Ch. 
337, 3G0; Learoyd v. Whiteley (1887), 12 App. Cas. 727,734. As to employ¬ 
ment of agents by trustees, see, generally, title Trusts and Trustees. 

(k) Waring v. Waring (1852), 3 1. Ch. li. 331; Suitony. Wilders (1871), 
L. R. 12 Eq. 373, 377. 

(l) Wyatt v. Sharratt (1840), 3 Beav. 498; Drosier v. Brereton (1852), 
16 Beav. 221; Fowler v, Eeynal (1861), 3 Mac. & G. 600 ; Noms v. Wright 
(1861), 14 Beav. 291 ; Webb v, Ledsam (1866), 1 K. & J. 385, 387 ; Lock- 
liart V. Heilly (1867), 1 De G. & J, 464, 476 ; Swaffield v. Nelson, [1876] 

W. N. 255; llopgood v. Farkin (1870), L. R. 11 Eq, 74; Chapman y. 
Browne, [1902] 1 Ch. 785, C. A. fn Ireland, however, where there is a 
system of land iTgistration, there have been decisions to the effect l^at au 
investments by trustees upon a second mortgage might not be improper 
(Smithwiek v. Smithwiek (1861), 12 I. Ch. R. 181, Crumpton v. Walker 
(1893), 31 L. R. Ir. 437: see also Chapman v. Browne, supra, and Waring 
r. W^ng, supra). 

(*») WeU V. Jonas (1888), 39 Ch. D. 660 (where the power of sale was so 
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advanced, and should procure the valualion of a competent and 
independent valuer. As a ffoneral rule, the}' should not lend upon the 
security of agricultural land more than two-thirds of tlie amount of 
the valuation of such land, nor, upon the security of land which 
derives its value from buildings erected upon it, or from its use lor 
trade purposes, more than one-half of the aniouiit of tlio valuation 
of such land (a). An investment on mortgage of i)roi)erty part of 
which is let on weekly tenancies is not necessarily improper (o). 

expressed that either set of inort^'agoes miyht sell); SloJces v. Premee, [1898] 
1 Ch. 212, “per Htikuno, .1 , at p 223, follow iii/jf Ito Masitingherd’s SetUement, 
(Hark v. Trclawneg (1890), 63 ]j 'T. 296, A ; sco also JtV IHve, Dive v. 
Itoebuck, [1909] ] Ch 328. In lie (lodfretj, (iodfu'ij v. Faulkner (1883), 23 
(^h. 1). 483, the fontrU)utory mortiiaf^e was e.\pu*ssly fiiilhoriscd by the 
trust deed, la Ite Walker, Walker v. Walker (1890), 59 L ,1. (cu.) 386, 
Kekewicii, .T., at p. 389, expressed the opimon that thote was not so 
strong an objection to a contributory iavestnieut when there was tho 
same set of trustees lor dilfereiit cliihlren and graudeliildTiui as w'lien there 
was a contributory mortgage in the names of two different sets ol trustees 
claiming under different lustruinents, us was the case in Webb v. Jonas 
(1888), 39 Ch. D. 660. In Jones v. Julian (1890), 25 L. It. Ir. 45, and Fe 
Turnei, Barker y. Ivimeij, [1897) 1 <^h. 530, the fact that the security w'as 
over an undivided share, and thus the trustees’ eoiitiol ol it was less, was 
one ol the considerations w'hicli iuduciid the court to hold the investment 
to be a breach uL trust. 

(m) Jones V. Julian, supra . Ee Ohec, (Hive v. Tre«/m»«a (1886), 34 Ch. D. 
70, per Kix, .1. ; Shaw V. (Uties, (1909J 1 Ch. 389. The trustees should 
nol be ooiiteiit willi au out ol dato valuation [Maelrod v. Annesley (1853), 
16 Ik'av. 600; com]tare Re Godfrey, Godfiey Faulkner, supra); nor 
with a valuation made by or on behalf of the mortgagor {Ingle v. 
Pai-lndge (No 2) (1865), 34 Ileav. 411; Waleolt v. Lyons (1886), 54 
L. T. 786 ; Shaw v. Vales, supra) ; hut they are not bound to inquire 
W'hether tlieir valuer has at any iimo advised the mortgagor (ite Solomon, 
Foiev. Meyer, [1912] 1 Ch. 2(il). Trustees must choose a valuer them¬ 
selves, and not follow blindly the gmdance of their solicitor (Fry v. 
If’flpwtt (1884), 28 I’ll. U. 268). They may, liowevei, usk him to name some 
valuers for them to choose Irom (ibid.). As to the meaning of lustrueting 
a valuer “ independently ” of tho owner ot the property, see Ee Solomon. 
Foie V, Meyer, supra, at p. 956. If trustees do not employ a local 
valuer, they uiust show circumstaucos to explain their selection (Budge v. 
Gumntow (i872), 7 Ch, App. 719). If a valuer properly appointed makes 
his valuation on a wrong prinoiplo, e q., upon the cost ol erecting buildings, 
the trusti^es, having employed a skilled agent, are not liable (fie Pearson, 
Oxley V. Searth (1884), 51 L. T. 692). As to the amount which it is proper 
to lend, see Leuroyd v. WhUeley (1887), 12 App. Cas. 727, 733 ; Stiekney v. 
Sewell (1835), 1 My. & Cr. 8, per Tepys, M It., at p. 15.; Stretton v. Ashmall 
(1854), 3 Drew. 9 : Macleod v. Annesley, supra; Hoey v. Green, [1884] 
W. N. 236 ; Ee Olive, Olive v. Westerman, supra, per Kay, J., at p. 73 ; 
Palmer v. Emerson, [1911] 1 Ch. 758 (a case of business premises); Ee 
Solomon, Norev. Meyer, supra. But the rule as to lending two-thirds or 
one-half of the amount of tho valuation is not iiifleviblo (see cases last 
cited); as to loans of not more than two-thirds of the amount ol tho 
valuation, see tho Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 8 (1); title 
Tuusts and Trustees. In considering tho adequacy of a security the 
income derived from it must be considered as well as its capital value 
(JIfaefeod • V. Annesley, supra; He Somerset, Somerset v. Poulett (Eail), 
[1894] 1 Ch. 231, C. A., pcrKEKEWicn, J., at p. 247). lu some cases trus¬ 
tees would not be justified in lending even one-half the valnationi(7)6(iro2/<I 
V. WMlelgy, supra ; Smeihurst v. Hastings (1885), 30 Ch. t). 490). . As to 
the duly of the valuer, see Ee Solomon, Sore v. Meyer, supra, at pp. 274 
276, 278, 282, 283 ; see, further, title Trusts and ‘Trustbss, , 

(o) Ee Solomon, Note v. Meyer, supra. 
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RBCT. 3. 

Fiduciary 

Owners. 

Form of 
mortgage to 
trustees. 


Corporations 
and com* 
panics. 


Mortgage. 

Trastees may invest upon a sub-mortgage (ji), but not upon 
a stock mortgage {q). 

199. A deed of mortgage to trustees sliould contain a statement 
tliat the moneys are advanced out of a joint account (r). It 
should not, unless in exercise of an express authoi-ity, contain a pro¬ 
vision that the mortgage shall not he called in for a period of 
years (.v). T]je statutory power of sal(itf) ought not as a rule to be 
excluded whi'ro the mortgagees are trustees, but the exclusion of 
such power of sale is not necessarily a breach of trust (u). 

Skct. 4. —Coiyurate or U)iivcorj)o>a(r, Bodies. 

Sub-Sect, l.—^^orjioratuuts and Contpnmeit. 

200. A company which is iucorporatetl by charter can, by deed 
under its corporate seal,mortgage any part of its property in the 
same way as can a natural person, who is sni jiinft, unless perhaps 
it is prohibited by some spiscial restriction inserted in its 
charter (r). Corporations created by statute derive their powers of 
borrowing money u])Ou inotigago from the statutes under wliich 

'■4]|je.y are imiorporuLod. They cannet lawfully boriow\ when any 
Buc^ enactment forbids them to do so, nor indeed without express 
statutdrj' authority, where llie Ixn rowing is not pro]»erly incident 
to the coi^’,'^6 and conduct of their husiiiess (/r). A joint stock 


(p) Smethurst v.^IhosUnys (188.'*). 30 Ch. 1). 400 

(fl) Belly. 1)eW^r^'' ^ ^ d. 13 : WltUnepy. Smith [ISGH), 

4 Ch. App. 613. .521; ^rowley y. Kelly (1870), 3!) 1.. .1. (cn ) 274. 

(r) See p. 117, post, it is declared iii a ni(»itgago that the money 

is advanced by the niort^fi*^®” aceounl, a poww of sale given 

to the mortgagees, their assigns, is exercisable by the survivor 

of them {Hind v. Poole (1855V> 1 & d- ‘^^3). As to w hetlK-r the court will 

go behind a Joint aeconnt Harman and Vxbndge and liich - 

mcmawotih Hail. Co. (1883) 241 Jaelcson, Smith v. Sihthorpe 

(1887), 34 Oh. I). 732; He ond Ahrahams, |]899] 2 Ch. 340; see 

also He IPest and Hardu'a VonirtiL^’ [1904] 1 (. h. 146. 

(*•) Ilant v. Leith (18.52), 15 ] 524; Vickery y. Evana (1803), 33 

Beav. 370. 


(t) Conveyancing and Law of ^ 

fl. 19; see pj*. 247 et aeq., poat i 
(?t) Farrar v. Barraclough (1854) 2ii^“- ^ pow'ers and 

duties of trustees as to investmeut consequences 

of an investment being made in brea/’^ 'I'kdsts anu 

Trustees. V 



V. uiver uee to. (1883) 36 ft V, , • 

Beera Conaolidated Mines, Ltd. v. BittisL 
see title Corporations, Vol. VIII,. p. , 

ivD ) See titles Companies. Vol V ' Corporations, 

Vol. VIII.. pp. 362 et seg .; BUicUuri! Society y.Cunliffe Brooks 

<fc <7o. (1882), 22 Ch D 61 C A Helborke, L.C., at p. 70 ; 

W«iMc (iV,U«) T, WMr'zS. &886), 10 App^ Ca.. 364 per Urd 
Watson, at p. 362 ; see also Eastern Ea%X. Co y- Sawkes (1855 , 

6 H. L. Sdas. 331 ; PiOney Overseers U‘ South Western Baii. 

Co., [1891] 1 Q. B. 440 442 C A • V. South Eastern and Chatham 

Ea^ays {Managing C^miitee), [ 19 ()™^ ^'a ’ 

Society of Railway Servants y. Osbornf^’ [1910] A. C. 87, 94, 
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company, formed under the Companies Acts, 1862 to 1907, or under 
the Companies (Consolidation) Act, 1908 {.r), has power to borrow 
money upon mortgage, if such pow'er is given, expressly or by 
implication, by its memorandum of association. This power may be 
restricted, but cannot ))e enlarged, by the articles of association (a). 

Smi-SKrT. 2. -OliarUm. 

201. The trustees of a cluirity have statutory pow'ors to mort¬ 
gage the estates of the charity for the purj)ose of raising money for 
improvements (/>), and tliey have also statutory powders to invest the 
moneys of tlie charity upon mortgagijs of real estate fr), 

202. There is no rule at common law w'hich prevents an ecclesias¬ 
tical corporation from mortgaging an ecclesiastical benefice (d); 
altliough a statute of Elizabeth, which is still partly in force, pro- 
hiliits and avouls the charging of any benefice w’ith any pension or 
profit out of the same to be yielded or taken (c). Other statutes, 
however, have conferred U])on incumbents powers of borrowing and 
of mortgaging their hi'iielices, so as to bind their successors, for 
certain specified purposes and subject to certain restrictions and 
conditions (y'}. 

8irii-yE(T 4 Ilnilihiifi Svriilirs and Fncuithj Mocieties. 

203 Incorporated building societiovS have certain powers 
of borrowing money and mortgaging their property (j;), and of 

(r) 8 Edw' 7, c. 69. , 

(rt) I’or tlio law as to borrowing, arwl the creation of mortgages and 
floating cliarges by limited companies, and for references to the appropriate 
foims and precedents, sec title Companies, Vol. V., pp, 337 et seq. 

(h) See title Cuahitiep, Vol IV.. pp 2S4 ct seq. For forms, see Encyclo¬ 
paedia of Forms and Precedents, Vol. VIII., p 568; Vol. XVJ , p. 616. 

{(•) (’haritable Funds Investment Act, 1870 (33 & 34 Vict. c. 34), s. 1; 
see, further, title Oharitils, Vol. IV , pp. 237 et seq. 

{(I) Doe d. Caffes v. i^omerville (1826), 6 B. & 0. 126; Metcalfe v. York 
(ArchhMhop) (1836). 1 Mv. &> Or. .'547 ; see also Doe d. Brovghton v. Gully 
(1829), 9 B. & 314 ; TEiw v. Beresford (1843), 3 Dr & War. 276. 

(<i) Stat. (1571) 13 Eliz. c 20, which, after having been repealed by 
stat. (1803) 43 Geo 3, c. 84, was revived as regards charges by stat. (1817) 
57 Geo. 3, c. 99 (see Be Mirams, [1891] 1 Q. B. 594, per Cave, J., at 

р. 596): and see title Ecclesiastical Law, Vol. XI., p. 616, note (p). 
As to what is a “ benefioe with cure ” within the meaning of stat. (1671) 
13 Eh'z c. 20, sec Norwich's (Dean and Chapter) Case (1598), 3 Co. Eep. 
73 a, 75 b (bishop’s temporalities); Errmgton v. Howard (1757), Amb. 486 
(annual stipend lu lieu of tithes): Grenfell v. TTtwdsfli’ (Dean and Ca/nons) 
(1840), 2 Beav 544 (lenipmalilies of a cauoiiry at Windsor); McBean v. 
Jleane (1885), 30 Ch I>. 520 (aniiuily granted to retning incnmbeut upon a 
nniou of bemilices under the Union of Beueliees Act. IS60 (23 & 24 Vict. 

с, 142), s. 9); Be Lcreson, Ex path Artowsmiih (1878), 8 Ch. D. 96, C, A. 
(pew rents). A mort.gage of a canonrykoaines nothing, because a canonry 
is the uaino of au ofliee merely (Doe d. Butcher v. Mmgrave (1840), 

1 Man. & G. 625), and as to the effect of charges and judgments on 
benefices, see title Ecclesiastical Law, Vol. XL, pp. 615, 616. 

(/) See title Ecclesia.stical Law, Vol. XL, pp. 755 et seq.; for forms, 
see EDoyJupasdia of Poima and Pieoedents, Vol. Ill, pp. 672 et seq. 

(g) Hcfc ti1le Biullinc Sccteitf-^, Vol. III., pp. 375 etoeq. * 
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investing their surplus funds on mortgage {h\ and so have friendly 
societies (/). 

Stjb-Rect. ■'>. —Local Authorities. 

204 . The following local authorities (besides any body specially 
constituted and clothed with particular powers by a private Act of 
Parliament) have statutory power to borrow ui)oij mortgagee,;), 
namely, county councils (A), borough councils (both as such and as 
urban" authorities) (/), urban district councils (mi), rural district 
councils (n), parish councils (o), burial boards and joint committees 
for the purposi's of the Burial Acts {]>), port sanitary authorities (q), 
and distress committees under the Unemployed Workmen Act, 
15105 (r). 


Part III.—Modes of Effecting Mortgages of 
Particular Property. 

R EOT. 1.— Fnrhnl(I.<f. 

205 . A legal mortgage of freehold property, including life estates, 
is made by the same lorni of assurance and framed on the same 
general principles as an absolute conveyance (.<). It can only bo 

(h) P<*R title Building Sooieiils, p. 379. For form-^, sec* Encyclopedia 
of P’ornvB and Precedents, V(d. JIJ., pp. 43, 40, 49, .Ol. 

(i) As to mortgages by a Iriendly society, s(*e title Fkiendlv Societies, 
Vol. XV., p. 164 ; and as to investment on mortgage of liie. soeiety’s funds, 
see ibid., pp. 166, 168. For a form, see Eneyelop.Tdia of Forms and 
Precedents, Vol. XVI., p. 271 ; eompaTe ihid, Vol. VIII., p. 642; and 
see forms referred to in note (A), supra. 

(;■) For forms, see Eneyelojiaidia ol Forms and J’reccdeiits, Vol. ill., 
p. 117 ; Vol. VI.. p. 310 : Vol. VJll , pp. 19t ei seq., Vol. XVI., ]). 3!(4 

(A:) See title Local (5ovei:\ment, Vol. XIX., p. 361. lii taking a 
mortgage from a local antlioiity, tlic main questions which should be 
considered are (1) what seeurily can the local authority give, e.q., laud 
or rates; (2) what consents (il any) are ix-cessary to the. mortgage, e.y., 
the consent of the Local (Jo\eminent. Board; "(3) whether there is a 
maximum time within which the inort gage money must h<* repaid ; (4) what 
limit (if any) them is to the borrow mg jioweis ot the local authority; and 
(6) whether there is any special lorui of moiigage prescribed* in the 
schedule of or otherwise by any s(,atut,e ior the jiai’tie.niar case. Those 
questions can he answered by relcning to the various statutes, which 
govern the borrowing powers ol the local authority concerned. A county 
council can advance money ou moiigage for tlie purchase of small hold¬ 
ings ; see title Small HoLiitNUs and Small Dwellings. For forms, see 
Encyclopaedia of Forms a.nd Precedents, Vol. L. pp. 493, 495. 

(/) See title Loc.il Government, Vol. XIX., p. 317. 

(m) Ihid , p. 2S2. 

(n) Ibid., p 337. 

(0) Itnd., ]i. 244. 

(p) See title Bukial and CremaVton, Vol. III., pp. 476 et scq. 

(q) See title I^ooal Government, Vol. XIX., p. 293. 

(r) See 4'if]e8 I’lmit LAW; Wokk and Larour. As to .loans to local 
authori4es, s**t* also title Money and Money-Lending, pp. 58 et seq ,ante. 

(«) Poy a collt-etiou of forms of legal mortgages of freeholds appUeable 
to various eircuuistaooeSf see Kncyclopa*dia of Forms and Precedents, 
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created by such an instrument as is operative to triiusfer the legal i. 

estate. A conveyance or an aijpointment under a power of such Freeholds, 
freehold estate as the mortgagor is empowered to appoint in the — 
property is the usual method adopted. 

Apart from the method of passing the legal estate, varied accord- KRaentlal 
ing to the character of the property or the estate, power, or interest 
of the mortgagor, all ordinary legal mortgages are framed on the 
same general lines. Special circumstances may require variations 
in non-essentials, such as recitals, to make the record of the trans¬ 
action, or the estate of tlie mortgagor, more clear, but in the essentials 
there is at the present day little variation. These essentials are 
(1) a covenant to pay the principal debt and interest on a given 
date; (2) a covenant to pay interest in the event of default in 
payment of the principal on the day named; (3) the conveyance of 
the mortgaged property ; (4) the proviso for redemption ; and 
(5) such variations of the statutory provisions with regard to 
mortgages as the arrangement between the parties calls for. 

206. The first operative part of a mortgage is usually the CovonaTit for 
covenant by the mortgagor to pa.y the principal and interest on payment, 
a day named (/). One ol)ject in placing it at the commencement 
of the security is to mark the character of the obligation, that is, a 
personal debt for which the property assured is only the collateral 
security. It is independent of any other part of the deed, so as to 


Vol HI., p. 43 ; Vol VITT., pp. 516 et seq., 740, 754 ; Vol. XIV., p. 295; 
Yol. XVI., pp. 271, 387 el seq.; for furtlior cliarffes, sec ^hid., Vol. VlJl., 
pp. 800 et seq., 815. 

(t) If there is no covenant and no accompanying bond, there is still an 
implied jiromisc to pay, and if* there is a time h\cd, either by re<‘,ilal or 
otherwise, for the ropaymenr., m many oases depending uj>on the construc¬ 
tion of the instrument, the. court will even imply a covenant to pay {Hutton 
V. Sutton (1882), 22 Oh. D. 511, C. A., per Jesskl, M.R., at p. 516; see 
King v. King (1735), 3 P. Wms. 358). As to implied contracts generally, 
see title Conteact, Vol. VIL, pp. 463 et seq. The promise to pay implied 
in an instrument under seal may amount either to a covenant or a simple 
contract to pay. A more admission of a debt by recital, even in a deed 
poll, where no other object is declared by the deed, implies a covenant for 
payment (Turner v. Wardle (1834), 7 Sim. 80; lince, v. ikirre (1661), 
1 Lev. 47 ; Saltoxm v. IJomtoun (1824), 1 Bing. 433 ; Marryat v. ilairyat 
(1860), 28 Beav. 224, 226). But an acknowledgment for a collateral 
purpose will not have that effect. Accordingly, a recital that a debt is 
due, in the transfer of a mortgage {Courtney v. Taylor (1843). 6 Man. & G. 
851), or in a mortgage to secure the debt {Manyat v. Mamjat, supra; 
Isaacson v. Harwood, Rrooli v. Harwood (1868), 3 t)h. App. 226), or in a 
conveyance in trust to secure it {Jacksony. N orth Eastern Rail. Co. (1877), 
7 Oh. D. 673), or in an assignment for the benefit of a creditor {Stone v. 
Van Heythvysen (1864), Kay, 721), will not convert a debt into a specialty. 
But a deed which, after reciting a simple contract debt, contained an 
agreement to execute a mortgage “ including all ])ower8 covenants and 
clauses incidental and necessary thereto,” was held to convert the debt 
into a specialty, as that would he the effect of the security agreed to be 
given (Saunders v. Milsome (1866). L.* R. 2 Eq. 573). A person named 
party to a deed, the terms of which would create a contract, is not a 
sprt’ialty debtor if he has not executed the deed, although hedias acted 
under it, (Richardson v. Jenkins (1853), 1 Drew. 477). As to co,veuants 
ai'ising bv construction, see, generally, title Deeds and Other Jnsibd 
WI4NT8, (^ol. X., pp. 477 et seg. , 
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constitute in itself a perfect ol'Hgation upon which the mortgagee 
may maintain an action without reference to the character of the 
deed as a mortgage. 

Since every loan transaction implies a right to be repaid («), if 
a person lending money is never to have his priiu'ipal back, there 
must be something very delinite and clear showing that such was 
the condition of the contract (i^). 

Fixing a day for pa 3 'ment does not gom'rally indicate an 
intention of the parties that actual payment shall be made on the 
named date, hut only that the mortgagee may call for Dayimait on 
or at any time after that date if so minded, hut not before (r). The 
date fix(id is usually six calendar mouths from the date of the loan 
or deed, hut may he at the end of three months or any other ptiriod, 
or the loan may ho made rcipayahle upon domaiul. 

The princi})al may also he made rojia^Viible by instalments, with a 
stipulation that if the instalments and interest are dulj’ paid the 
repayment of the 2 >rincipal shall not be otherwise enforced {</). 

When the principal debt is agreed to be repayable })y instal¬ 
ments (c), the intention of the parties is assumed to he that the 
whole sura shall become immediatt'ly payahki if default is made in 
regular payment of the instalments. This is provided for either 
( 1 ) by a covenant to ])ay the 2 )rim'ii»al sum at a given date, with a 
jiroviso that if the said sura shall he paid by the instalments therein 
mentioned the louder will not require 2 )aynu nt otherwise ; or ( 2 ) by 
a direct covenant to pay by mstalmeiits, with a ^iroviso that in case 
of default in payment of any iiistahuent the whole debt shall 
hncoine immediately jiayahle. Such a proviso is not in the nature 
of a iieiialty and is Imiding (f ). 

A covenant to 2 )a_y tlio juincipal inom’y “ immediately on demand” 
or “ immediah'ly after notice” implies such reasonable time as 
allows the debtor to go to his haukeis or the like for the money, 
or otherwise comjily with the demand ( 7 ). If the demand is by 
a person representing himself to bo an agent of the mortgagee the 
mortgagor is entitled to have time to inquire into the truth of the 
alleged agency (/i). 

207. The covenant fixing llu* date of jnuinent generally' pro¬ 
vides for interest in the meantime (<). But this is not necessary, 

(o) Kinq V. King (1735), 3 1*. Wins. 358, 360. 

(6) ITopkintt V. iroj'c<!K/er nyid libminqham Cnnnl Proprietors (1868). 
L. R. 6 Eq. 437. 

(() As to a covenant to pay a Uiau on a fixed day in a named month, 
wKliout Slating the year, see (o'fnnnll v. Monrh, (1880), 1*4 L. IE Ir. 241. 

id) Encyclop.e,dia of Forms and Picccdeuts, Vol. VlII, pp. 506,533, 668. 

(cj See ibtd., p. 533. 

(/) V. llerli, (1863), 1 Be (i. , 1 . &■ Sin. .505, (1 A, \ Thompson v. 

IJudsou (1860), Ij. 11. 4 If. Li I ; l^roleelor Loan Co. v. linee (1880), 5 Q. B. 
D. 502, A ; W'allingjordv. Mtiiual Societjf (1880), .5 App Oas. 685; and 
see title BiuimNO SociETiiis, Vol,.lJl , p. 365. 

(g) llrtghiy v. Sorton (1862), 3 B. &■, S. 305 ; Toms v. Wilson (1863), 4 
B. & S. 442, 45 . 5 , Ex. Ch.; Massey v. Slndcn (1868), L. Jl. 4 Exoh. 13; Be 
jSnrgJiarmt lilx Trevor (IHlb), 1 (Ih. J). 297. 

{h) Moore v. Hhelley (1883), 8 App. Oas. 285, P, C.; Tomsy. Wilson, supra. 

(i) AS to allowance of intersin accounts, see pp. 216 eteeq.,poet: 
ai)d«ee luicyi lopa'dia of Form'i and Precedents, Vol. VIII., p. 501. 
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for a mortgage, whether legal or eqiiitahle, like a bond (J}, carries 
interest although not expressly reserved (/. ). This, liowever, does 
not apply if the iiistruuuint expressly provides for reconveyance on 
repayment of the principal only (1). 

208. In every case in which it is not contemplated that the 
principal should he actually ])ai(l on the day apjionih'd, it is usual 
to insert a covmiant for ])<iyiMent of the interest. This enables 
the interest to he sued for apart from the i)rinci])al, though a 
separate covenant is not absolutely necessary for this purpose (/»). 

To induce punctual payment a proviso is often inserted for reduc¬ 
tion of the rate of intenist if paid within the time prescribed (?t). 
This is legal, and the mortgagor must pay the higher rate unless 
payment is ma<le within the Hti])ulated time (o'). The same rule 
applies in the case of the ])riucipal where prompt ])iiyment is the 
consideration for Avliic-h the cix'ditor agrees to forgo ]):irt of his 
claim (j)); for the reservation of a right to have full payment 
of money actually due, should there he a failure to pay a smaller 
sum on a day certain, cannot he ti’txiced as a penalty ((/). 

Where tlie pr(;viso is for reduction of interest on punctual pay¬ 
ment, a mortgagee in posse.ssion may charges the mortgagor with the 

(J) St-o title lioNDS, Vol. JJI , p. {)5, 

(A) Farquluir v. Morris (17‘J7), 7Term Hop. 124 ; Anon. (1813), 4 Taunt. 
87(5, Ea:. (Jli. ; lie Krnif Fx i>urle, Uirlecl, Kx parte Hine (1860), 3 L>e G. 
& .1. 4(54, (’ A.; Ashwcll v. l^liiunton (18(51), 30 Hea,v. 62 ; Jtc T)rax, Savile 
V. Drax, [1003J 1 Oh. 781,0. A. Even on a mere deposit of deeds by way 
of equitable mortgage the right to interest is implied without any 
stipulation for it (('ary v. Doytte (1856), 6 J. Oh. 11. 104 ; lie Kerr's Volicy 
{i860), L R. 8 Eq. 331); so also where a piincipal sum is charged on pro¬ 
perty l*y order of tlio court (LAypard v. Jticletts (1872), L R. 14 Eq. 291). 

Eveiy case that has been cited irirulves the principle, and the cases 
have establislied, that whore no interest has been stipulated tor, never- 
thele-ss the depositee, or mortgagee has a right to interest ” (Re King, Fr, 
paHe Furber (1881), 17 Oh. D. 191, per Racon, V.-C., at p. 196). A power 
to charge an estate with a sjiccilic sum of money without inenlioniug 
interest includes a power l.o ohaige ivith interest (Kilmurry (Lord) v. Geery 
(1713), 2 Salk. 638). As to implied rights to interest, see, further, pp. 225 
et seq., post, title Mokky anu Money-J iENDiNO, pp. 38 et seq., ante. 

(l) Thompson v. Drew (1855), 20 Beav. 49. 

(m) Dickenson v. Harrison (1817), 4 Price, 282. For a form of deed 
varying rate of interest, see Encyclopaedia of Forms and Precedents, 
Vol. VIIL, p. 916; Vol. XVI., p. 436. 

(») A verbal agreement to reduce the rate of interest stipulated for in a 
mortgage is valid (Milton (Loid) v. Fdqworih (1773), 6 Bro. Pari. Cas. 313 ; 
Gregory v. Filkington (1867), 8 Do d. M. & G. 616, 0. A. ; and seo 
Encyclopaedia of Forms and Precedents, Vol. VIII., p. 916. 

(o) Jory V. Cox (1701), Free. Gh. 160; Stanhope v. Manners (1763), 
2 Eden, 197 ; Waqne v. Lewis (1855), 25 L. T. (0. s.) 264 ; Nicholls v. May¬ 
nard, Ex parte Powis (Marquis) (1747), 3 Atk. 519; Union Bank of 
London v. Ingram (1880), 16 Ch. D. 63. For forms of such proviso, see 
Encyclopaedia of Forms and Precedents, Vol. Vlll., p. 602; Vol. XI., 
U 408. As to how far unpnnctuality on one occasion deprives the mort- 
^gor of the benefit of the proviso for tjjie future, see Stanhope v. Manners, 
sv/pra. 

(p) Where a mortgagee agreed to take a portion of his debt in lieu of the 

whole upon payment on a given day, the court refused to ^ant relief 
against the effect of non-payment on that day (Ford v. Chester/idd (Earl) 
(1854), 19 Beav. 428). ’ 

(q) Thompson v. Hudson (1869), L. B. 4 11 . L. 1. • 
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Mortgage 

lii^ber rate altliongh he receives rent more than sufficient to pay 
tfjo iuterest, and ovou thougb interest was in arrear at the 
time of his taking ])osspssioii (r). Tho receipt of rents hy the 
mortgagee is not a i)ayiiM'iit by tho nioitgagor or l)y anyone on his 
behalf. Tho niortgage.f! I’ocoivos rojits wliieli are his ()wn, subject to 
the right of rod{'inj)tion(.s'). Ibidor a proviso for llio capitalisation 
of inhirest if it slamld las in arroar for twonty-ono days, a mortpgee 
W'ho enters into jxjssessiou and lias in liis hands rents sufficient 
after deducting pi'ojier outgoings for payment of interest cannot 
claim that tho interest is in arrear within tho meaning of the 
2 >rov'Jso (f). 

An agreement for increasing tho rate of inton-st on failure in 
punctual payment is regaidod as a pon.alty against which the courts 
will grant relief {a), 

209. If the mortgage makes provision for payment of tho 
principal on a day certain, with intm’i'st at a hxed rate down to 
that day, there is no implied contract for the continuance of interest 
at the same rate or at any rato at all aftei’ that day. Interest is 
given ill such cases, not as interest payahle under the contract, but 
by way of damages for detention of tho debt {h). 

210. The rate of interest exjjrossed in the mortgage, if not above 
5 i^er cent., was usually given, and it was reduced to 5 per cent, if 
tho rate in the ileed was above that auiuiint(c‘); and this rule will 
generally bo still observed, though tho court is not bound to give 
interest above the regular iiiercanlilo rate {d), and in any case a 
distinct stipulation as to interest will bo binding to- 

211. If a mortgage contains an unqualified stipulation that the 
princiiial money shall not be called in fof a certain time it is binding 
though the interest kill into arrear, l»ut the uiiderstaiidiiig of the 
parties is generally that such an indulgt'nce is conditional iijion 
punctual paynuiut of the intej-est(y'), and upon an agreement for 

(r) Union Bunk of London v. Ingram (1880), 10 (jL D. 53; Bright v. 
CtmpbeU (1889), 41 Cli. D. 388. 

(«) See Cockhurny. Edwards {ISHl), 18 Ch. I). 499, C. A.,per Jessel, M.U., 
at p. 457, and see per ('otton, li.J., at p. 403. 

(t) Wrigley v. Gdl, [1900] 1 Cli. 105, U. A. For forms providing for the 
capitalisation of interest, see Euoyclopiedia of Forms and Precedents, 
Vol. VIIL, pp. 501, 828. 

(a) Holies v. Wyse (1693), 2 Veni. 289 ; Strode v. Barker (1694), 2 Vern. 
316; NichoUs v. Maynard, Jix pa'tte Bowis (Marquis) (1747), 3 Atk. 619; 
Bonafous v, Eyhot (1763), 3 JIuit, 1370, 1374; Wallingford v. MtUiitd 
Soeietq (1880), 5 App. Cas. 685, 702. 

(h) (look V. Fowler (1874), L. li. 7 H. L. 27,32, 37 ; Pricev. Great Western 
Jtail. (’o. (1847), 16 M. & \V., 244, 248 ; Ee Eoherts, Ooodehap v. Eoberls 
(1880), 14 CU. 1). 49,C. A.; Goldslromy. Tallemian (1886), 18 Q. H. ]). 1, 4, 
1). A.; and see title Money and Mi)Ney-Leni)INo, p. 38, ante; and p, 226, 
pod. 

(c) Ee Eoberts, Goodehap y.Eoheits, supra; Mellersh V. Brown (1890), 45 

Ch. D. 226. ■ ^ 

(d) See 2 Selon, Judgments and Orders, 6th cd., p. 1387; 3 ibid., p. 1942. 

(«) Ee Fling, Kx parte Furber (1881), 17 Ch. D. 191. As to the effect of 

a proviso limiting the amount to be recovered under a mortcaao. seo 
p. 225. past. 

(/) ^eaton V. Twyford (1871), L. It. 11 Eq. 691. A mortgagor who is in 
onear for only a day or two cannot take advantage of a clause stipulating 
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a mortgagft with a stipulation that the principal is not to be called 
ill for a {^ivon purioil tlio niort;;afjo must bo framod to inako post¬ 
ponement conditional upon juincLual jiaymont of intorost (</). lindor 
an agroeniont to forgo tho riglit to call in the debt for a tiam if the 
interest is punctually paid, and tho interest is not paid punclimlly, 
the right to call in the priiK-ipal accrues and tlu'.ro is no equitable 
relief (/t). Nor does the morl.gageo by the subseipieiit receipt of 
interest waive his right to cull in the pincipal before tho end of the 
term (i). 

212. AVbon sevc-ral persons advance nuniey on mortgage there is 
a presuinjdioii that the money bidongs to tbem in severalty although 
the conveyance was made to them as joint tenants (A). To obviate 
this, when trustees lend, it is usual to insert a dcclaiation that the 
money belongs to tlie holders on a joint accmait (/). In the case of 
a mortgage on or aftisr the 1st January. 1882, money advanced by 
more persons than one is demiied to belong to the survivor either 
where the advance is expressly stated to bo on a joint account, 
or where thci security is not expressly made to persons in shari's («/). 
As from that date an expression of the joint account is not necessary, 
though it is convenient as a specific statement of the rights of the 
mortgagees (a). 

A statement that tho money belongs to the mortgagees on a joint 
account does not affect their rights inter ae if, in fact, they are 
entitled to the money as tenants in common (o). 

213. A legal mortgage of freeholds is usually made by a convey¬ 
ance ill fee of the property by tho mortgagor to the mortgagee with 


that the loan shall not be called in so long as the interest is punctually paid 
(dicks V. Gardner (1837), 1 .lur. 641 ; Leeds and Hanley Theatre of Varieties 
V. Broadhent, flSUS] 1 Oh. 343, 0. A.). 

(g) Seaton v. Twyford (1871), L. R. 11 Eq. 691. “ The mortgagor who 

stipulates that he shall have live years to pay the mortgage money must ol 
necessity, whether it is expicssed or not, undertake at the same time that if 
he fails to do that which is mcuinbeiit upon him during the period of livo 
years to do, the restriction upon tho mortgagee shall thereupon cease ” 
\ibid., per Bacon, V.-C., at p. 598; Bunowesy. Molloy (1845), 2 Jo. & hat. 
621, 626; Edwards v. Marlin (1856), 25 L. J. (cir.) 284; Be Theobald, Ex 
parte Bignold (1838), 3 Deac. 161). For usual form of clause, seo Encyclo- 
jiiudia ot Forms and Precedents, \rol. VIII., p. 606; and see tbtd., p. 534 ; 
Vol. XI., p. 409; Vol. XVI., p- 419. For a stipulation contained in a 
subsequent deed, sue ibid., Vol. XVI., p. 438. 

(A) Hicks V. Gardner (1837), 1 Jur. 641; Leeds and Hanley Theatre of 
Varieties v. Broadhent, [i898J 1 (Ih. 343, C. A. 

(i) Keene v. Biscoe (1878), 8 Oh, D. 201. 

(A) Betty v. Styward (1631), 1 Eq. Gas. Abr. 290; Bigden v. Faliier 
(1761), 3 Atk. 731, 734; Bobinson v. Breston (1858), 4 K. & J. 605, 611 ; 
Steeds v. Steeds (1889), 22 Q. B. D. 537 : and seo title Equity, Vol. Xlll., 
p. 69. 

(f) See Encyclopsedia of Forms and Precedents, Vol. VIII., pp. 635-— 
537, 540; and p. 110, ante. * 

(to) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), 
B. 61 (1). But this provision only applies if and so far as a contrary 
intention is not expressed in the mortgage {ibid., s. 61 (2)). 

(n) As to the discharge of securities iu favour of joint mortgagqes, eeo 
p. 308, post. 

(o) Ee Jackson, Smith v. Sihihoqie (1887), 34 Ch. P. 732, 
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Mortgagb. 


SKCfT. 1. a proviso or condition for reconveyance on pajnnent of the mortgaj^ 
Freeholds, debt and interest(/)). Occasionally, Imt very seldoin, it in made 
by a conveyance to the lender upon trust for sale in case of non¬ 
payment of the debt on a certain day with a declaration that the 
mortgagee may enter and take the rents and ajjply them in keeping 
down the interest (q). 


Deed neces¬ 
sary. 

Statutory 

torm. 


Extent of 

estate 

conveyed, 


Estoppel. 


214. A legal mortgage of an interest in liei’editainonls, whether 
corporeal or incorporeal, requires to 1)0 by deed (/). 

A mortgage of freehold or leasehold land by way of statutory 
mortgage maybe made in the form prescribed by the (’onveyaiicing 
and Law of Property Act, 1881 (x), which is deemed to include 
covenants for payment of pnnci])al and interest and a proviso for 
redemption. 

215. AVhen a person who has several estates and interests in 

land purports to convey all his estate and interest, the instrument 
operates to pass every estate and interest vested in him although 
not vested in him in the character in which he became a party 
to Ordinarily a person cannot convey a greater estate in 

property than that which ho ^lossesses. But where a mortgagor 
who has not ihe legal estate in foe sim]>le purj)orts to convey it and 
snhsciipionl.ly acquires it, he and all persona claiming under him 
will he esl() 2 )ped as against the mortgagee from denying that the 
legal estate jiassed by tlie conveyance (//). The deed must, however, 
contain a precise and specific averment that the conve;viug jwirty 
has the legal estate (a). If a mortgagor with a ilefective title 


(p) For forms, sec Eucyclopicdia of Forms and rreoediints, Vol. VIII., 
pp. 516 et 8eq., 746. 754. As to a mortj^agp by demise for a long term 
of years by a tenant for life, see Eneyelopjcdia of Foinis and Precedents, 
Vol. XVI., p. 403. 

{q) lie Aiiso7t, Johnson v. 2Iounseij (1870J, 11 (’h. D. 284, 294, C. A.; 
Loekinq v. Parker (1872), 8 Cli. App. 30. 

(f) Real Property Act, 1845 (8 & 9 Viet. e. 106), ss, 2, 3 ; see title Deeds 
AND Other Instruments, Vol. X., pp. 355 et seq. 

(s) 44 &, 45 Viet. c. 41, .s. 26; ('onveyaneing Acl., 1911 {I &. 2 Oeo. 5, 
c. 37), H 1; and sec title Deeds and Other Instruments. Vol X., p. 370 ; 
Encycloi)ap«lia of Forms aud Pieeedenta, V^ol. VIll, pp 518, 626. 

(<) See title Deeds and Other Instruments, Vol. X., p 472; Carter 
v. Carter (1857), 3 K. & J. 617, 634. Rut the wliole deed must be looked 
at, and tlie frame aud context may show that it was to he limited in some 
way, see, for instance, Crievemn v. Ktrsopp (1842), 5 Beav. 283, and Francis 
V. Minton (1867), L. R. 2 t-. P. 543; and sec title Deeds and Other 
iNSTRriMENTS, Vol. X., pp. 472, 473. 

(«) Jiiqlil d. Jefferys v. BadneU (1831), 2 B. & Ad. 278; Carpenter v. 
Bullet (1841), 8 M. & W. 209 ; tSlroughill v. Buck (1860), 14 Q. B. 781. 

(«) Ttighl d. Jefferys v. Biieknell, supra; Crofts v. Middleton (1855), 2 
K & .1 194; OtiwardBuilding Soaely Smithson,[lSii‘i]l Ch. 1, 14, C. A. 
A recital that the conveying party is seised in fee is sufficient {Bensley v. 
Bardon (1830), 8 L. J. (o. s.) (cii) 85), but not a recital that he is legally 
or equitably seised {Bight d. Jeffeyys v. Bucknell, ’supra), or that he is seised 
or otherwise well entitled to an estate in fee simple {ueath v. Crealock (1874), 
10 Oh. App. 22, 34), and whore there is no distinct averment of title no 
estoppel K creat ed by the mortgagor’s covenants for title {General Finance, 
MoHgaye, arul JJiseouat Go. v. Liberator Permanent Berie/it Building Society 
(1878), iO Ch. J>. 15, 22,24), As to estoppel by deed generally, see title 
|)ST»PP8L, Vol, Xni., pp. 365 etseq. 
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purports and intends to convey property for value, any interest Shot. i. 
subsequently acquired by him in that property is available to make Freeholds, 
the conveyance effectual even though the defect in title is apparent 
on the face of the conveyance (h ); and if the mortgagor’s title is 
defeated, but he afterwards acquires the same land under another 
title, the mortgage attaclies to tlie new title (r). 

216. A mortgage in fee, wliethcr legal or equitable, comprises. Fixtarea. 
and that without speciiie mention, all tixtures which at the date of 
the mortgage (d) are, or at any time afterwards during its continu¬ 
ance (r) sliall ])e, annexed to the land. This rule applies whether 
tlie se.curity IS a legal mortgage by deed or an equitable mortgage by 
deposit, and whetlier tlie dejiosit is or is not accompanied by a 
memorandum (_/'), 

Chattels purchased on the hire system and so attached to the Hire 
land as to become tixtures, althougli affixed after the date of the Purchase, 
mortgage, become subject to the mortgage (//). If, however, the 
mortgagor is a trader and in possession of the premises, the mort- * 
gagee may he taken to have authorised the mortgagor to hire and 
fix to his premises chattels- necessary for his business, and so as to 
entitle the mortgagor or the owner to remove them at the end of 
tlie lime for wliicli they were hiied. Jlut the removal must be 
effected before the mortgagee has taken iiossession (h). 

A mere equitable mortgagee does not gain priority over a hire- Equitable 
purchase agreiiment in respect of the chattels comprised in the mortgage, 
agreemi'id (j). 

Where a mortgagor in possession, with the knowledge and Tenant’s 
ac(|uiescence of the mortgagee, lets premises to a tenant w'ho brings 


(/)) Ihidgwnte's Settlement, VnrlruJqe v. Wend, (1910] 2 Cli. 342; 
Re. lloffes Estate Act, ISriS (1900), 82 L T 556. 

(c) Setibounie v. Powell (1686), 2 Vein. 11 ; A'oel v. Bewleij (1829), 3 Sim. 
103, 116 

id) Mather v. Eraser (1856), 2 K & .T. 536 ; Longbotiom v. Berry (1869), 
L. R 5 Q. B. 123 ; Holland v. Hodgson (1872), L. R. 7 C. P. 328, Kx. t'h. 
As to the rights in respect of a moi tgagor and mortgagee of leaseholds, see 
pp 126 et seg , post. 

(e) Walmsley v. Mtlne (1859), 7 (h B. (n. .s ) 116; Tottenham v. Swansea 
Zinc Ore Oo. (188.5), .52 h. 'P 738 ; VitUwhok v. Swindell (1866), L. R. 3 Eq. 
249; Monti v. Rarnes. [1901] 1 K. B. 205, 0. A. ; and see title Landlord 
AND Tenant, VoI. XVIIl, pp. 416 et seq. 

(f) Ee Imeofld, Er parte Cowell (1848), 17 L. .7 (sey.) 10 ; Longbotiom v. 
Belry, siipia , Re Lusty, Er pittle Lusty v, Ofti<‘inl Receiver (1889), 60 
L. T. 160; butseef^e Tiethowau, Ex parte Tweedy (1877), 6 Ch. D. 659. 
As <0 11)e rigids of a uiorlgagee to fixtures as against the mortgagor’s 
triislee in. bankiuplc.y, 8('e (.die BANKEitpiciy and 1n.sol\’ency, Vol. 11., 
p, 155, note (e). 

(g) Hobson v. doninge, (1897J 1 Ch. 182, 0. A ; Reynolds v. Ashby d; 
Son, Ltd., [1903] I K. B 87, C. A ; affirmed, [1904] A. C. 466. But they 
must be so attached .as (o have lost their chattel character (Lyon d Co. 
V. London t'dy and, Muiland Rank, ^19031 2 K. B 135); and see title 
Landloui* ANi) q’EN.vNJ', Vol. XVIIl , pp. 421, 422, note (/). 

ill) dough V. Wood d Co, [1894] 1 Q. B. 713, 0. A. ; Huddersfield 
Banking Co., Ltd. v. Lister {Henry) d San, Ltd., 1189.5] 2 Ch. 273, C. A. 
EUis V. dlover and Hobson, Ltd, (1908] 1 K. B. 388, C. A. As* to hire- 
purchase generally, see title Bailment, Vol. 1., ])p. 554 et seq, * 

(i) Re Stimnel Allen d Sons, Lid., [1907] 1 Ch 675. * 
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npon them certain trade fixlnrea, the fixtures do not pass to the 
mortgagee, hut may be removed by the tenant (fr). 

217. Everything that the mortgagor adds to the property to 
improve its value must be taken to be an accretion for the benefit of 
the mortgagee (/). In like manner, additions made by a second 
mortgagee enure to the l)eucfit of the first mortgagee (m). 

218. Money paid for statutory compensation for the licence of a 
mortgaged 2 )ublic-houso belongs to the mortgagee as part of the 
mortgago security (n); and when mortgaged property is taken by a 
railway coinjiany under compulsory powers, the amount apportioned 
for loss of profits in carrying on the business belongs to the 
mortgagee (e). 

219. There are certain lands of goodwill ( p) to which a mortgagee 
is entitled. The goodwill which attaches to a ])articular house 
increases the value of that house, and therefore the mortgagee is 
entitled to it (q). But goodwill attaching to personal reputation 
which a man has made for himself does not go to the mortgagee of 
the house, but is a thing personal to the man whose skill and whose 
name have acquired the goodwill (r). Nor will the goodwill or 


(k) Sandertt v. Davifi (1885), 15 Q. B. D. 218. 

(l) Re Kilehin, Ex parte Picrmett (1880), 16 Oh. D. 226, 236, C A. 

{m) Landovmers West of England and f^outh Wales Drainage and Jnclosure 
Co. V. Ashford (1880), 16 Ch. B. 411,433. Thus, the mortgafror of a renew¬ 
able lease who renews the lease or accpiires the reversion in feo simple can 
only hold the new lease or the fee 8im])le reversion subject to the mortgage 
{Leigh v. Burnett (1885), 29 Ch. 1). 231, 234 ; Rakestraw v. Brewer (1729), 
2 P. Wms. 611); and see Maxwell v. Ashe (1752‘), 1 Bro. 0. C. 444, n., and 
Moody V. Matthews (1802), 7 Ves. 174 (hnnuities charged on renewed 
leases); Hughes v. Howard (1858), 25 Beav. 575 (new lease after a collusive 
foreclosure); and Sims v. Helling (1851), 21 L. .1. (cn.) 76 (lease following 
a building agreement). On enfranchisement of copyhold land effected 
under the Copyhold Act, 1894 (57 & 58 Vict. c. 46), the mortgage attaches 
to the freehold for a corresponding estate {ibid., s, 21 (1) (e)). As to 
acquisition by the lord of the manor of copyholds held of the manor, see 
p. 128, post. 

(n) Imw Guarantee and Trust Society, Ltd. v. Mitcham and Cheam Brewery 
Co., [1906J 2 Ch. 98 ; Jioakes v. Noukes & Co., Ltd., [1907J 1 (’h. 64; 
Dawson v. Braime's Tadcaster Breweries, Lid., 11907] 2 Ch. 359; and 
see, generally, title Intoxicatino Liquors, Vol. XVIII., pp. 68 et seq. For 
a form of mortgage of a public-house, see EncyelopaAdia of Forms and 
Precedents, Vol. VIII., p. 693. 

(o) Pile V. Pile, Ex parte Lamhton (1876), 3 Ch. D. 36, C. A. 

(p) As to goodwill generally, sec titles Partneuship ; Trade and 
Trade Unions. 

(fl) Cooper V. Metrnpolilan Baoid of Works (1883), 25 Ch. D. 472, 479, 
C. A. Thus mortgages ol a gi'aving dock {Pile v. Pile, Ex parte Lambion, 
supra), a baker’s shop {King\, Midland Rad. Co. (1868), 17 W. R. 113), a 
public-house {Re Kitchin, Ex parte Punnett, supra), and of an ujiholsterer’s 
business {Chissum x. Dewes (1828), 5 Russ. 29), have been held to carry 
the goodwill. A mortgage of premises comprised in a colhery lease, which 
was subject to a condition that unless the seams of coal were worked the 
lessor might re-enter, was held to charge the business {County of Oloueestet 
Bank v. Rfadry Merthyr Steam and House Coal Colliery Co., [1895] 1 Ch. 
629, 0, 'A.); compare Hamilton Oas Co., Ltd, v. Hamilton Corporation, 
[1910] A.«0. 300, P. C. 

(f) /fooper V. MetropoiUktn Board of Works, supra. 
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busineRs be included where Lhe tornis of the security indicate that 
only the busiiiBss iironiises were intended to he charf^edts). 

A inorlRa"e,e of a piihlic-lioiiso and tlie goodwill is entitled to an 
aHsignnient of the licence (/). 

220. All money received on an iiisiirance oflbcted on the mort¬ 
gaged j)ro|)erty must, if the mortgagee so ret(uiroH, be applied by the 
mortgagetr in making good the loss or damage in resi)ect of which 
the money is received. On the other hand, and without prejudice 
to any obligation to the contrary imposed by law or by special 
contract, a mortgiigee may recpnrt) that all money received under an 
insuran(!(! ho appliod in or towards discharge of the money due 
under his mortgage {a), 

221 . In practice, mortgages of life estaUjs in realty are biill met 
with in the shape of a demise of the property for mnety-nino years 
if the mortgagor should bo long live, instead of a conveyance out¬ 
right of the mortgagor’s whole life estate. This was done inasmuch 
as it was thought the latter course deprivcil the mortgagor of the 
pow'ers of leasing and consenting to sales annexed by the settlement 
to the life estate. The contrary has, however, been decided, and it 
is settled that the powers are exercisable with the consent of the 
alienee of the tenant for life whatever may be the form of the 
mortgage (h). In the same way the consent of his incumbrancers 
will enable a tenant for life to exorcise the powers conferred on him 
by the Settled Land Act, 1882 (c). Mortgages of life estates are 
now usually made by a grant of the on tiro estate of the tenant for life. 

222. The proper form of proviso for redemption is that if the 
mortgagor, or any person claiming undei’ him, shall on a given day 
pay to the mortgagee the mortgage debt and interest thereon at the 
rate mentioned in the preceding covenant, the mortgagee shall at any 
time thereafter, at the request and cost of the mortgagor or the person 
claiming under him, reconvey the mortgaged premises to the mort¬ 
gagor or as he shall direct (<0- The mortgagor cannot generally 
compel the mortgagee to accept payment of the mortgage money 


(«) Whitley v. Challis, [18921 1 CL. 64, C. A. 

(0 Butter V. Daniel (1882), 30 W. E. 724, 801, C. A.; Be O'Brien (1883), 
11 L. E. Ir. 213; Uarrelt v. Middlesex Justices (1884), 12 Q. B. D. 620. 

(ti) Conveyancing and Law of Property Act, 1881 (44 &: 45 Viet. c. 41), 
8. 23 (3), (4). Under the Fires Prevention (MetropoLs) Act, 1774 (14 Ueo. 3, 
0. 78), 8 . 83, insurance olKcea are required, upon tlie request of any person 
interested in or entitled io any Louse or otLer building burnt down or 
damaged by lire, to apply the insurance money in leiustatiug or repairing 
sucb house hr building; but it Las never been decided that this applies aa 
between mortgagor and mortgagee (Westminster Fire Office v. Glasgow 
Provident Investment Society (1888), 13 App. Cas. 699, 713, 716; and see 
title Insurance, Vol. XVII., pp- 522, 542, 543). 

(b) 4lexander v. Mills (1870), 6 Cb. App. 124; Be BedingfieU and 
Herring's Contraet, [1893J 2 Ch. 332; artd see note (p), p. 118, ante. 

(c) 45 & 46 Viet. c. 38, 8. 50 (3) ; aee title Settlements. 

(d) This is substantially the statutory proviso provided by tie form of 

mortgage in the Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), 8. 26, and Sobed. IIL, Part I. ; and see Encyclopseiha of 
Forms and Precedents, Vol. VIII., p. 505. , 
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before the day of payment api)ointed in the proviso for rederaption(c). 
A stipulation in a mortgage that the principal debt shall not be called 
in for a given period (/) in often accompanied by a mutual stipula¬ 
tion that tlie mortgagor sliall not be entitled without the mortgagee’s 
consent to pay off oi redeem the mortgage before the expiration of 
the period {g). Although the law will not allow a mortgagor to be 
precluded from redeeming altogether (/<), yet he may be precluded 
from redeeming for a fixed period, sucli as live or seven j^earstO; 
but that does not ])rohibit the court in a prop(>r ease from preventing 
the ai)i)lication of the clause if it is too large or tlierc are circum¬ 
stances connected with the proviso which renders it, in the opinion 
of the court, unreasonable and oppressive (M- A proviso against 
redemption for a period is not binding in the* absence of a mutual 
provision for the continuance of the loan for that })eriod(/). 

^ Difficulties sometimes aidse with regard to jn’ovisoes for redemp¬ 
tion where the prescribed destination of the estate when reconveyed 
does not follow the state of the title as existing at the time of the 
mortgage, and the question is whether tlic title to the equity of 
redemption is to be considered as thereby altered or not. The 
result of the authorities is that the prcsunijkion is that limitations 
in the proviso for redemption different from the previous limitations 
of the property are not intended to affect the rights of tlie parties 
further than is necessary to effect the object immediately con¬ 
templated (/«), 

223. An important part of a mortgage is the power to sell tlie 
property in default of payment of tlie debt. An express jiower is 
seldom now inserted, reliance being placed upon the statutory 
power (a). 


224. There is no statutory obligation on a mortgagor to keep the 
premises in repair, so that provision ui)on the subject should bo made 
where the nature of the property so requires (o). 


225. As to insurance, a mortgagee under a deed made after the 
31st December, 1881, has power at any time after the date of the 
deed to insure, and keep insured, against lire any building, effects, 
or property of an insurable iiiilure comprised in the mortgage, and 


(c) See p. 147, yost. 

if) See Encyclopaedia of Foiins .and Precedents, Vol. VIII., pp. GOG. 5.34 

ig) Ibid., pp. 607, 534. 

(A) See p. 71, ante, and p. 142, post. 

(i) Teevan v. Smith (1882), 20 C’h. D. 724, 720, C. A. ; Bings v. Hod- 
dmoU, UoMinoU v. Biggs, [1898J 2 Cb. 307, 311, (J. A.; Bradli'yy. CarnU, 
119031 A. C. 253, 269. 


(ft) Biggie V. UoddinoU, lioddinolt v. Biggs, svpra. 

(f) Morgan y. Jeffreys, [1910J 1 Ch. 620. There is no reported case in 
wmcli a restriction for more than seven years has been held good. As 
to the periods which have been considered unreasonable, see p. 143, post. 

O^NeilUmS), 2 l)e G. & J. 399, C. A.; Blomley v. Felton 

f Jiyron's Settlement, Williamsy. Mitchell, 

[loolj o Lli. 474, 


Property Act, 1881 (44 & 45 Viet. c. 41). 
B. 19 (1); ^5eo pp. 245 et seq, post. 

(o) See Encyclopaidia ot Forms and Precedents, Vol. VIIT., p. 603. As 
to tne mortgagee’s liability to r«‘pair, see p. 202, post. 
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the premiums paid are a charge on the mortgaged property bo as 
to carry interest at the same rate as the mortgage money ( p). The 
amount of the insurance effected must not exceed the amount 
specified in the mortgage deed, or if no amount is so specified, 
must not exceed two-thirds of the value of the i)roperty; and no 
insurance is to be effected when the deed contains a declaration 
that no insurance is required, or where an insurance is kept up on 
behalf of the mortgagor in accordance with the mortgage deed ( 7 ). 

226. The absolute covenants for title formerly expressed in a 
mortgage maybe implied by the mortgagor conveying “ as beneficial 
owner.” The covenants so implied are for right to convey, for quiet 
enjoyment after default, for freedom from incumbrances, and for 
further assurance 0 ); and where the mortgage is of leaseholds, the 
further covenant tliat the lease is valid and that tlio rents and 
covenants have been paid and performed, and for the indemnity of 
the mortgagee in respect of the rents and covenants in the future (s). 
In the case of a person joining in the assurance, but having no bene¬ 
ficial interest in the property, he will convey as trustee or as 
mortgagee, which will only imjdy a covenant against incumbrances. 
In practice the implied covenants for title are relied upon in drafting 
mortgages. 

Home powers conferred by statute are often excluded or qualified. 
Thus a mortgage frequently imposes restrictions upon the leasing 
power given to a mortgagor by statute (t) by providing that the 
mortgagor shall not exercise it without the written consent of the 
mortgagee (u). 

Sometimes an attornment clause is inserted when the mortgagor 
is himself in occu})ation of all or any })art of the mortgaged pro¬ 
perty ; but such a clause; is (mly of use to enable the mortgagee to 
obtain possession by summary procedure (h). 

227. When a mortgage is completed the mortgagor is liable to 
pay to the mortgagee the expenses incident to the transaction (c). 
The mortgagee is primarily liable to his own solicitor for those 
expenses {d). The mortgagor is liable to pay over to the mortgagee 

(р) (Conveyancing and Law of Property Act, 1881 (44& 45 Vici c. 41), 
H. 19(1) (ii.) Tlie premiums are only a charge on the property, and cannot, 
be recovereil irom th(^ mortgagor as a debt, so the practice still continues 
of inserting a covenant for their repayment in the mortgage deed; see 
Ene,yclo])iedia of Forms and Precedents, Vol. VITl., pp. 502, 511. 

iq) ('onveyaiieiiig and laiw of Property Act, 1881 (44 A 45 Viet. c. 41), 
R. 23. 

{)•) Jbid , 8. 7 (1), (P.); and see p. 150, post. 

(s) <’onveyaiK'ing and J^aw of Projierty Act, 1881 (44 45 Viet, c 41), 

B 7 (1), (14.); see Eneyclop:edia of Forms and Precedents, Vol, VIll., 
]>j). 514, 615. 

(/) ('onveyaiieiiig and Law of Pioperty Aet, 1881 (44 A 45 Viet. c. 41), 
8. 18 ; and see p. 1(55, post. 

( 0 ) See Kneyelopiedia and Forms of Preeedent.'*, Vol. VllL, p. 505. 

(/») As to attornment, see j». 159, posj^ 

(с) q’lie same coiiveyaneiiig praetiee as is followed in the case of sale 
(soo title Sat.is ok Land) is adopti'd in the ease of mortgages; thus the 
mortgagor’s solieitor deduees the title, while the mortgagee’^ solicitor 
investigates the title and prepares the mortgage deed. As to solicitors’ 
remnntratiou m general, see title Soiiv.irous. 

(d) See titles PrsTOM and F'Sage?, Vol. X., p. 284; SoLiciroRi. • 
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what the latter pays to bis own solicitor, but there is no debt until 
the transaction is com])lt’t(’.(l. If the transaction falls through, the 
intending mortgagee cannot recover his expenses from the intending 
mortgagor, and to avoid that difficulty it is the practice of 
solicitors for intending mortgagees before engaging in a mortgage 
transaction to obtain an undertaking by the intending borrower's 
solicitor (c), or by the borrower, to pay the expenses. When the 
transaction is completed, the practice is to deduct those charges 
out of the advance (/). 

228. A solicitor, to whom either alone or jointly with any other 
person a mortgage is made, or his firm, may receive the same costs 
for work done in resjiect of the mortgage as if the mortgage had 
been made to a stranger who had omployed the solicitor or his firm 
to transact the business, and, in case a mortgage is made or trans¬ 
ferred to him, or to him jointly w'ith another person, to charge 
against the security the same costs as if the mortgage had been 
made and remained vested in a person who was not a solicitor 
who had employed liiin or his firm to do any business with respect 
to the mortgage or tho property comprised therein (//). 

Sect. 2.— Cojv / hohJs . 

229. Copyholds properly so called, as distinguislied from 
customary freeholds, are convoyed by surrender and admittance, or 
by some statutory assurance made with the lord’s concurrence 
which has the same efiect {h). I3olli surrender and admittance, or 
their statutory substitute, must, however, be present to complete 
the legal title of the alienee. Co]tyholds may be surrendered 
absolutfily or on condition, and the latter is the usual mode of 
creating a mortgage. 

230. The mortgage in practice is effected by a deed contaitiing a 
covenant by the mortgagor to surrender the property to tho lord of 
the manor to the use ot the mortgagee (/), subject to a condition 
that the surrender shall be void on payment of tho j)rincipal and 
interest on a given day. 'I’his condition is in suljstance the same 
as the proviso for redemption in a mortgage of freeholds (/.•). The 
deed also contains a covenant for payment of princii)al and interest, 

(c) Ee Cowhiim, Ex yarte Eritli (18R2), 19 Ch. 1). 419, 427, C. A. ; Prn^ 
V. Visard (1833), 5 15. A'. Ad. SOS ; IVil/mifion- v. Giant (1856), 18 0. B. 319- 
For a form of undertakiug, sc'c Jhicyclopirdia of Forms and Precedents, 
Vol. Vlll., p. 483. 

(f) Pratt V. Visard, nupra, at pp 813, 814. 

(f/) Mortgagees Legal ilosls Act, ]8!>5 (58 & 59 Viet. c. 25), s. 3 ; Day v. 
KeUamI, [1900] 2 (Jh. 745, (J. A. As to coats geuorally, sec p. 231, pod. 

(h) See, for example, Eucyc.lojiicdia of Forma and Precedenta, Vol. VIJI., 
p. 623, for a fonu oi a legal imulga.g<‘. by e-onvoyaneo by a tenant for life 
of copyholds whioli opeiati-s as a surroiidt'r by virtue •)! t he Si'-tticd Land 
Act, 1882 (45 &L 46 V'ict. c. 38), s, 20 (1), (3), and is perfected by 
admittauce'; and see title F()Pvh(*i,I)S, Vol. VIII., pp. 89 et scq. For a 
collection of forms ot mortgages of copyholds applicable to varions 
eircumstaiU'CH, s(>« Kneyclopajdia 'of Forms .and Precedenta, Vol. Vlll., 
pp. 609 Hseq., 740; Vol. XVI, ])p 271, 409, 411 ; .and for further chargoa, 
see f/mZ.j.Vol. VIIf., pp. 812, 814, 815. As to devolution on death of 
xuortga| 5 C 8 on copyholds, see ]>p. j 84, 185, pod. 

(i) iSt^ ihul., Vol. \ fll, j»p 61(1. 612, 616. 
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and other clauFCs required hy the nature of the property, as in the 2 . 

case of a mortgage of freeholds {1). AVhore the mortgage is of Copyholds, 
renewable copyhold for lives, the deed should contain a covenant 
for obtaining the proper renewals. 

231. The covenant to surrender is followed by a conditional conditional 
surrender in accordance with the covenant in the deed (m). The surrender, 
lord is not bound to accept a surrender to such uses as the mort¬ 
gagee may appoint, hut only to the us(j of the mortgagee {n). The 
person to whom the conditional surrender is made seldom takes 
admission, as that would involve payment of a fine {o). Until the 
mortgagee is admitted, the mortgagor remains tenant on the court 
rolls and liable to tlie lord for sei vices and for the purpose of 
forfeiture ( p), and, as long as the lord has a tenant on the rolls, 
that is all that he can ordinarily require, hut a special custom 
enabling the lord to compel admittance of a surrenderee is said to be 
valid iq). All costs relating to tlie completion of the surrender must 
he borne by the mortgagor (/). 

If the mortgagor refuses to make the conditional surrender, a wtin» 
vesting order can be made in favour of the mortgagee, and there- 
fore an express declaration of trust of the copyholds which was 
formerly in nse is not necessary («). If the mortgagor lias not Admittance, 
himself been admitted, ho may bo ordered to procure himself to 
be admitted and then surrender to the mortgagee (a). 

(1) See pp. 11:1 ct Rcq , mile. 

(w) See Kiic;^elopa‘tlia of Forms and Preeedents, Vol. V., pp. 209, 212; 

Vol. VIII., p. 014 An actiml Hniromlor to tlio lord l>y ilip mortgagor, 
involving an entry of that tact on the court rolls, is necessary to prevent a 
second 11101 tgagee rvitJiont notioo Ironi obtaining a snrioiider to liiinaelf, iii 
which ease he may acquire the legal estate and gain piionty {(IruncI-v. 

Pluvtcr (1708), Bao,. Abr., lit. Mortgage (E.), 3). To prevent a second mort¬ 
gagee obtaining priority, thoieforc, the mortgage money should not be paid 
until the snn'endcr is made, and when an immediate surrender is impractio' 
able, the mortgagee should take a power of attorney to snrreudor for the 
mortgagor. But a legal mortgagee, may be postponed to a ]inor equitable 
mortgagee of whose security he had actual or constructive notice. An 
oiiuitiibJe mortgage of copyholds may bo created by the mere deposit of 
the copy of the court rolls; see pp. 78, 80, ante; title OorynoLDS, 

Vol. Vlll.. p. 94. It is, therefore, not sulficicnt for the protection of the 
mortgagee to search the court rolls for iucumbrances; he ought to 
require the mortgagor to produce an abst,ract of his title and the copy 
of his adiiiittariee, or account reasonably for its absence {Whitbread v. 

Jordan (1836), 1 Y. & (J. (15X.) 303). 

(n) Flach v. Dowmng (Jolleqe (Manter etc.) (1853), 13 C. B. 945 ; and see 
title CopyiioLUS, Vol. Vi 11., p. 91. 

( 0 ) As to fines, see title Copyholds, Vol. VIIT., pp. 20 et seq. 

{p) Doe d, Hhewen v. Wroot (1804), 6 East, 132; Minton v. Kirwood 
(1806), L. I{. 1 Eq. 449 ; see (UipeHtake v. Iloper, \ 1908J 2 Ch. 10, C. A., per 
Cozens-Hakd^ , M.R., at p. 17. As to the relation of surrender and 
admittance, and the effect ol each, see title Copyholds, Vol. Vllf., 
pp. 91, 92, 97. 

(q) JBaspool v. I/ong (1602), Cm. Eliz. 899; King v. DiUUton {1Q88), 3 
Mod. Rep. 221; Tredway v. F»//jcj?c;/»(]699), 2 Vein. 367. 

(r) Vrifoe, v. Jiury (1863), 2 Jirew. 41 ; uflirtiicd (18.64), L. R. 16 Eq. 

1.63, n.. C. A. 

(s) He Crowe's Moitgoge (1871), L. R. 13 Eq. 26; He Cuming (1809), 

6 Cli. App. 72. 

(o) Masters v. lirahan (1736), 1 Russ. 660, n. 
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232. The deed of covenant to surrender, if made before the 
conditional surrender, is a “ mortgage ” within the Conveyancing 
and Law of Property Act, 1881 (&). And when in a mortgage 
made after the 31st December, 1881, the mortgagor covenants to 
surrender as ‘‘ beneficial owner,” the statutory covenants for title 
are implied therein (c). 

A covenant to surrender by deed also implies a power of sale 
enabling the mortgagee by deed to convey the property for such 
estate and interest as is subject to the mortgage [d). 

233- Although the legal title of a mortgagee is not complete 
until actual admittaiKje, yet as against all persons hut the lord the 
title of a surrenderee after admittance is perfect as from the time 
of the surrender, and will relate hack to it and defeat the title of all 
intermediate incumbrancers, for tlio admittance is only a cireura- 
stanco required by law for the sake of the lord (<*), and where by 
the custom of a manor no time is limited for pr(*senting a surrender, 
an incunilirancer whose surrender has not been enrolled until long 
after a subsequent incumbrance will not be postponed although the 
subsequent incumbrancer had no notice of the charge if). 

234. If the money is repaid before tlie admittance of tlie 
mortgagee, ilus mortgiigee sinijily acknowledges satisfaction and 
authorises the shiward to enter the acknowledgment on the court 
rolls t//), and then'iqion tlie mortgagor becomes poss(isse-d of his 
old estate and no readmissioii is ref[iiir(«l (//)• But if the mortgagee', 
in appn'hension of default or for soims other reason, is actually 
admitted, tlu'n on ])aymeiit off h('. must resurreiidor and the m(»rt- 
gagor requires a n(‘AV admittance (0. 

I 

Sect. 8.— ht'aarltDhh. 

235. Mortgages of leaseholds are effected either ))y way of 
assignment of the whole tenii or by way of suhdeiuise (/.’). Tlie 
former method is adopted only when the rent is small and (he 

(h) 44 &, 45 Yict. c. 41, s. 2 (vi ); ami sim; Eiieyclopicdi.i of Forms and 
Frocodems, Vol. VJII., p. Clo. 

(c) t’oiiveyam'jiig and Law of Fiojc riy Act, 18S1 (44 lit. 4,5 Vic(. c. 4J), 
B. 7 (1) (L.), (5); SCO p. 12‘J, ante 

(</) Ooiiveyancing and Law ol Ihopcrty Act, 1881 (44 45 Vict. c. 41), 

RS. 19—21; see p. 248, pobt. 'I’Jic mere surrender of cojiyliolds by Avyy ol 
mortgage, if not under seal, would not confer tlie statutory powiu's. 

(«) Holdfaul i\. WoolliiniN v. ('laplmni (1787). 1 Teim. Rep. 000. 

ij) Horlovk' V. PnesUeif (1827), 2 Sim. 75; and see, geneialjy, title 
t’oi’yjioLus, Vol. VriL, p. 92. 

Ig) For warrant to enter satisfaction, see F.iicyelojia'dia of Forms and 
Freeedentsr Vol. VilL, p. HSO; ihid., Vol. V., p. 212. 

. (/i) Doe (1. Sltiuren. v. Wrout {I,S04l, 5 E;ist, 1.22 ; see ]». 212, pod. 

(i) Not only does this involve tlie- paynu'nt of aiiotluT line, but sm-li 
roailnuHsiou of tlio mortgagor ereat(‘.s a new estate in linn, altering in 
Bom« eases t.ho descent ol the priy*(*rty, siuee lie is llieii in the same 
position as if lie had himself ae.qiured the propi'rty by imreliase (Doe d. 
Rarman v. Moupm (1797), 7 Tenu liep. 102). For form of readmit!anee 
of a mortitogor uliere the inorl.gagee luis bi'cn admitted, see Kneyelo- 
pa‘diaof#oiius ami Precedents, N'oi. V., p. 222. 

(L) Fci^a strttutvii ^ f,>im <d‘ moriiia-jc, eillit.r hv assisrnm. nt or subdfcmwe, 
Boe Knevclotii^-rfia <it Eornis and i'tr'iTdenis. Vol. VIit. n fi2r{ For a 



1?4RT 111.—Mortgage^ of Particular Properit. 


127 


lessee’s covenants are not hiinlensome (/', for the effect of an fF.rr. 3 . 

' assignment is to establish a jirivity botwitoTi the lessor and the Leaseholds, 
mortgagee, so that the latter can he sued for rent and breach of 
covenant (nt). The alternative cojirse is to subdemise the jiroperty 
to the mortgagee for the \Tho!e of The term, less one or more days (a). 

Under this form of secuiitv the mortgagt'o is under no personal 
liability to the lessor (o). ’I’he only ohjciction to it is that it h*,aves 
the nominal reversion outstanding in the mortgagor. To obviate 
this it is the ])ractice to nisei t in the mortgage a declaration by the 
mortgagor that he is a trustee of the head term in trust for the 
mortgagee, hut siil)ject to the right of redemption. This is 
Bupplemenh'd hy a jxiiver for tlu' mortgagee to remove the mortgagor 
and a])})oint a new trustee of the lieai) term in the place of the 
mortgagor (p). Under these provisions a niortgagiie can apimint a 
nominee of his ow’ii to he trustee in the jdace of tlie mortgagor and 
vest the head term in the new trustee ( 7 ). A power of attorney to 
assign the nominal reversion is sometimes inserted. 

236. In the case of a mortgagor expressed to convey h-ascdiolds Covenants for 
tis heiielicial owner there are implied covenants that the lease is title, 
valiil, and that all the rents and covenants have been paid and 
observed, and also that the person conveying will pay the rent and 

perforin the covenants, and keep the mortgagee indemnilied against 
non-piiynieiit or non-ohservaiice of the same rospectively(/'). 

237. In the ciise of renewable, leaseholds, if either mortgagor or R^ewable 
mortga.gee is able to obtain a renewal of the lease, the renewed 

lease is treated as engrafted on the old and as forming part of the 
mortgage security (.s-i. 


oollectioii «f forms of mortgages nt Ieaseljold.s iijijilicable to various e.irt*um- 
stuiu'os, se(‘ KiKWelojiiedia of Forms and Precedents, \'o1. 111., p. 40; 
Vol. Vtll., pj). 620 i‘t srq. 740. TOO, 704 ; Vol. XVI., pp. 271.413, 415 ; and 
lor further elmrges, se<‘ bind., A’ol. A'lll., pp. 800 el eeif., 818. 

(/) See Vol. VIII.. p. 031. 

(ni) Wtllitinis V. llomnquet (ISI!)), 1 Prod. iV, Bing. 238 ; see, generally, 
title Jj.\N])l.oui) \Ki) TbnaM’, A’ol. X VIII., ]»]). ."jSS ef eeq, 

(«) See F.neyelopaulia of Forms and Preeet^ nts, Vol. VIII., p. 027. A 
second mortgage tiy demise for a term conciii. nt. r\itJi lli<* fii>,t mortgage 
hy demise CHates a legal term, not a mere equitable idiarge (h’e Moore and 
liulme'e (Umlravt (1911), 50 Sol. .lo. 89). 

(o) Nor lias a lessor any equity to compel a poroon between whom and 
himself there, is no privity to take au assignment of the term 01 make 
himself liable on t lieeoveiiants even though sueh])(‘rson has taken possession 
{Mooree v. ('hodl (1839), 8 Sun. 508 ; Moore v. llieq (1848), 2 Ph. 717). 

(p) See Eneyelo])ie.dia of Foiins ami Precedents, )'ol. VIII., p. 504, 

iq) London anti CounUj iianhbng (Jo. v. (Soddard, [18971 t Fli. 642. A 
deelurulion of trust. 111 favour of t.he rnoiigagee does not render him liable 
to the lessor for tlie rent and covenants of the lease (Ifoffers v. Northern 
('oal Mining Co. (18.55), 5 Be (>. M. & G. 629); nor d(^ 4 dedlaration of 
trust prevent the trustee in bankruptcy of the mortgagdr from dieclaiining 
the nominal reversion (Ke Maughan, J^x parte Mordhouse (1885), l4Q. B-1). 
956). For forms, s(‘e Encyelopiedia of Forms and I^^ecedenti, Vol. Ilf*., 
pp. 658, 659. 

(r) Conveyancing and Law of Property Act, 1881 (44 & 45*Vict. c’. 41), 
B. 7 ( 1 ), (D.); see p, 123. ante. 

(«) Jte Bias, Biss v. Biss, [1903] 2 Oh. 40, 62, C. A, ; Leigh*y, Bvrnett 
(1886), 29 Oh. D. 231; Hakestruw v. Brewer (1729), 2 P.> Wms. 611« 
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238. I^Iortgaffes of leaselioldn, A'hetherljyassignmoiifcorsnlKleuiise, 
ani, «o fill' as fixtures are concerned, on tlio Siiiue footing as free¬ 
holds (/). If a tenant who has put up fixtures, which as against the 
landlord ho is entitled to rtuiiov'e, inortgage-a lii.< leasehold interest, 
the asiuirance will pass those; fivtiires whether they are mentioned 
or not (»), and whether the assurance is a legal mortgage or by 
deposit of deeds (r), and wheiher the artieles were allixed before or 
after the mortgage(/»). Ihit in the case of a mortgage of leaseholds 
l)y demise, the uhsolnte property in tin; fixtures as separate chattels, 
W'ith the riglit to remove and sell them, does not jiass to the 
moi’tf^Mgeo un](\ss an intention to that eilect is apparent, but only 
the right to them dining the demise (a). 

Sect, d —Incorporeal llcri'dilamciils. 

239. Incorporeal lioreditameiits, such as j eversions, remainders, 
manors, advowsoiis, commons, tithe rentchurgo and oilier rent- 
charges, annuities and other pro})erty of a like nature existing in 
gross and apart from the owuershij) of coi])oreal i)re])eiiy, may lu; 
the subject of a legal mortgage which must ))e created by deed {</). 
Incorporeal hcredilanients of a freeliold nature are mortgaged in 
the same way as oilier freehold heredilaments 

240. Eeversions and remainders, whether vested or contingent, 
may he the subject of a inortgugo created hy deed (a). Where the 
contingency makes the secnrily a vei y speculative one, a policy of 
in.s)iranco to guard against the particular risk is frequently taken (/;). 

241. A manor properly coii.sists of demesne lands, jurisdiction 
in a court baron, and strvici's of free tenants in fee liable to escheat 
and owing attendance at the court (r). The mortgage of a manor 
includes any copyholds of tlie manor suhsequeiitlj' purchased by 
and surrendered to the mortgagor (d). 

242. An advowson is a perpetual right of presentation to a 
cluu'ch or an ecclesiastical benefice. An advowson is of Uni 

(I) Meiix V. Jacobs (1875), L. R. 7 II. L. 481. As to the posltiou in the 
case of a mortgage of Ireeholds, see p, 11 y, ante, 

(u) Meux V. Jacobs, supra. 

v) Ee Richards, Ex parte Asiburj/, Ex parte Lloyd's TianLing Vo. (1860), 
4 Ch. App. 630 ; Re Oawan, Ex parte Jtaiclay (1855), 5 i)o CJ. M. & G. 403 ; 
Williams v. Evans (1856), 23 Bcav. 239. 

(x) Houthfiort and Ifost Lancashire Banking Co. v. Thompson (1887), 
37 t’U. 1). 64, C. A. 

(y) See title Dkeds and Gtheu Instruments, Vol. X., p. 361. For a 
coUectiou of forms of legal mortgages of incorporeal hereditaments, 
applicable to various circumstances, see Eacyclopscdia of Forms and 
Precedents, Vol. VIII., pp. 660 et seq, 

is) As to this method, sec pp. 112 et seq., ante. 

(a) For forms, see Eucyclopaidia oS Forms and Precedents, Vol. VIII., 
pp. 660, 771, 773; Vol. AVI., pp. 419. 426 ef seq. 

(b) ,See ibi4., Vol. VIIl., pp. 760 et seq. 

.(e) As ti^the nutwc of a manor or reputed manor, see title Gopyiiolds, 
Vol. vni.,j)^. 3 et seq. ; and as to what property and rights pass by the 
grant of a manor, see ibid., p. 19. 

{d) Dbed. Bibbons v. Pe«,(l781), 2 Doug. (&. u.) 710. 



*Part III. —Mortgages of Particular Property. 


129 


appendant to a manor, and in such a case it passes by a con- *■ 

veyance of the manor (c). When it is severed and in gross it is mort- Incorporeal 
gaged, like any other incorporeal hereditame]it, by an instrument Heredita- 
under seal(/). Though the legal right to present to the church is 
vested in the mortgagee, he is a mere trustee for the mortgagor 
and must present the person nominated by the latter (/;). An 
advowson is a very indifferiuit security, as it produces no profit and 
can only be made available by the exercise of the power of sale, 
and if sold during a vacancy, the purchaser does not acquire the 
right to present for that turn [h). 

243. A right of common in gross is a right of common possessed Rights of 
by one person over the lands belonging to another, not as appendant 

or appurtenant to any lands of his own, but as an independent 
subject of property (i). This is not a common form of property, 
and is seldom, if ever, met with as the subject of a mortgage. 

244. Tithe rentcharges in lay hands are r('al estate, and are Tithe 
mortgaged by assurances applicable to corporeal bereditameiits {j). I'-'J'tchargeB. 

245. Grants of rentcharges for an estate in fee simple are not Ri'iitchaisi's. 
uncommon in LanCfisliire and in some other parts of the country. 

Such rentcharges may be the subject of a mortgage in fee simple (k). 

246. Rates levied under different statutory powers may be the 
subject of a inorlgago. Rut as the power to mortgage is purely 
statutory, it is necessary in ev(‘ry case to consult the statutes under 
which till: borrower is acting to see if the contemplated sec^irity is 
within the purview of the Act (I). 

Sect. 5.—Personal Chattels. 

247. A mortgage of personal chattels is called a bill of salc(7/0* ri'iion.-ii 
Every bill of sale made or given in consideration of any sum under chuiu-k .. 


(e) Co. Litt. 307 a ; A.-O. y. Silu-dl (1835), 1 Y. & (ex.) 559 ; see title 

Ecclesi.istical Law, Vol. XT., pp. 564, 665. 

(/) See Encyclopjedia of Foiuis and Piecedents, Vol. VIII., p. 673. I’he 
Benefices Act, 1898 (61 & 62 Viet. c. 48), does not affect the reservation of a 
right of redemption in a mortgage of an advowson {ibid., s. 1 (7)). 

(gr) Amhurst v. Dowling (1700), 2 Vern. 401 ; ilackemic v. liobinson 
(1747), 3 Atk. 569 ; and the other cases cited in title Ecclesiastical Law, 
Vol. XL, p. 574, note (d). 

{h) Tjincoln {Bishop) v. Wolforston (1764), 3 Burr. 1504; and as to 
the restrictions on sale of an advowson, see title Ecclesiastical Law, 
Vol. XL, pp. 582 et seq. 

(i) See title Commons and Rights of Common, Vol IV., pp. 446, 457. 
Ij) Encyolopa*dia of Forms and Precedents, Vol. VllL, p. 671. As to 
tithe rentcharge generally, see title Ecclesiastical Law, Vol. XL, pp. 745 
ct seq. 

(fc) Encyclopaedia of Forms and Precedents, Vol. VIII., pp. 667, 669 ; 
see title Rentcharges and Annuities* 

{1) For lates generally, see title Rates and Rating. For forms of 
mortgages of rates, see Enoyclopsedia of Forms and Precedents,^ol. IlL, 
p. 117; Vol. VI., p. 310; Vol. VIII., pp. 194 et seq., and as to thenqwers of 
local authorities to borrow, see p 112, ante. , 

(m) See title Bills of Sale, Vol. III., pp. 1 et seq. For the meaning of 

H.L.—XXI. , F 
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jCSO is void(n). If given b} way of security for the jiayment of 
money by the grantor thereof, it is void unless it is iii accordance 
with the statutory form (o), and it must have a sclnvlule annexed 
thereto or written thereon containing an inventory of the personal 
chattels therein coiniirised (p). J)ebonturos issued by any mortgagcj, 
loan or other incorporated comiiany, and secured upon the capital, 
stock or goods, chattels and effects of such company, arc excluded 
from the operation of the statutory provisions {q) affecting bills of 
sale (»•). 

SiscT. G.— PoVu-ics of Imuraitcfi and ('hoses in Action. 

248. Policies of insurance on the lives of persons are frequent 
subjects of mortgage («) either alone or with other property. The 
policies may either be upon the life of the niortg'igor or upon the 
life of another person. Tlie validity of a policy dopeiuls upon tliu 
absence of misrepresentation at the time the policy was (iffcctod (/), 
the assured not having done any act forbidden by the jiolicy whicli 
makes it void, and the person elfecting the policy having an insur¬ 
able interest in the life of the person insured («). 

249. There are no implied covenants (ii) in the case of a mort¬ 
gage of a policy of iohurance, and the security must conlain 
express covenants for whatever acts the moitgagoe recpiires the 
mortgagor to jierform or abstain from. The covenants hy the 
mortgagor which are usually inserted are as follows (/^): nf)L to 
permit the policy to become void, and if it becomes void to effect a 
new policy in lieu thereof; and to pay the ju’cmiums ami deliver 
receipts to the mortgagee. It is also usual to insert a provision 
that the mortgagee may keep the policyon foot in case the mortgagor 


“peisonal chattels,’' see title Hills ok Hai.k, VoI 111., p. 20. For forms, 
see Encyclopaedia of Fonns and Piecedents, Vol VIII., pj). 'SO el mj. 

(n) Bills of Sale Act (1S78) Aiuciidmenl Act, 18S2 (45 A 46 Viet. e. 43), 
B. 12; Davis v. Ifshcr (1884), 12 Q B D. 490 

(o) Bills of Sale Act (1878) Amendment Act, 1882 (45 A 4G Viet. c. 43), 
s. 9. See Encyclopaedia ol Forms and Precedents, Vol. VJIl.. jip. 780, 783. 
For forms of affidavit on regislration and renewal of ref>]st.ralion, see 
iJfid.f pp. 793, 794; and for forms of satisfaction, see ihitl., p. 898. 

(p) As to the form of a bill of sale, see title Bills of Sale, Vol. Ill, 
pp. 34 ct 8t>q.: Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. 
c. 43), s. 5. 

(g) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31); Bilk of Sale Act 
(1878) Amendment Act, 1882 (45 & 46 Vict. c 43) 

(r) See titles Bills op Sale, Vol. III., p. 19; Companies, Vol. V., 
pp. 345, 365, note (h). 

(«) For forms of mortgages of insurance jiolieies, see Encyclopaedia of 
Forms and Precedents, Vol. VlII., pp. 680, /82, 754 ct seq.; Vol. XVI, 
p. 389. For a further charge, see ibid., Vol VH I., pp. 817, 818. 

(t) See title Insurancf., Vol. XV11., pp. 650 et seq. As to the insurable 
interest of a mortgagee of property, see ibid., pp. 521 et seq. 

(u) Ibid., pp. 544 et seq. As to' the effect of suicide, see ibid., pp. 556 
a $eq. 

(o) AB*to the covenants for title implied in a conveyance by way of mort¬ 
gage by the mortgagor conveying “ as beneficial owner,” see p. 122, ante. 

,(i) Eocyclopaeuia of Forms and Precedents, Vol. VllL, pp. 680, 

ess, 
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neglects to do so, and that the moneys advanced for that purpose 

shall be a charge on the policy (o). Policies of 

Insorance 

250. The mortgage does not require the insertion of a power of and Choses 
attorney to enable the mortgagee to sue for and recover the amount in Action, 
insured. But notice of the mortgage must be given to the insurance {>,iorityof 
odice, and the dates on which several notices are nsccived will mortgages 
regulate the priority of all claims under dillerent assignments (d). ^lepcndson 

A second mortgagee with notice of a first mortgage does not, however, 
giiin priority over the first mortgagee by giving the first notice to 
the insurance company (e). 

251. The statutory pow’er of sale conferred on mortgagees applies Power of sale, 
to mortgages executed since the Hist December, 18H1, by deed of 

policies of insurance and other clioses in action (/). 

252. When a policy of insurance is taken out by the creditor as Ownership of 
jiart of his security, and the premiums are paid by the debtor or policy, 
charged against him in account, or if it is agreed or can he inferred 

from the bargain between the jiarties that the debtor has undertaken 
to })ay the premiums, the policy, or the balance of the insurance 
money after discharge of the debt, belongs to the debtor (y). But 
if a mortgagee of an annuity or other property which depends 
upon a life insures the life of the mortgagor merely for his own 
jirotection, paying the premiums out of his own pocket, the policy 
belongs to the mortgagee (A); and the mere fact of the creditor 
having charged the premiums against the debtor without evidence 


(c) Ev<‘n without aucli an express provision the mortgagee is entitled to 
chaigc the jiroyierty with any‘sums ho.may advance lor keeping up the 
policy, and wiMi iiitciest thereon at 4 pet cent. {lieJUimy v. Bnrkenden (1861), 
2 John & 11 137 ; Gill v. Downtiiq (1874), L. R. 17 £q. 316) 

(d) I’uliciea of Assuraiioe Act, 1867 (30 &; 31 Vict. c. 144), ss. 1, 3; and 
see titles ('iiusics jn Aotion, VoI. IV^, pp. 379, 395; Insurance, Vol. 
XV11 , p. 559. A letter by a debtor enclosing a policy on his life and 
K'qucstnig the creditor to instruct liis solicitor to prepare the necessary 
assignment {CioHult-ij v ('tit/ of OUisyow Life Assurance Co (1876), 4 Ch. D. 
421), or a meiiioiaiKhini acoompanyiug a deposit of a policy by which the 
borrower agrees to exceuto a valid mortgage upon request {Spencer v. 
Clailce (1878), 9 Ch. D. 137), is not an assignment within the Policies of 
AssuraiiC/O Act, 1867 (30 & 31 Vict. c. 144), s. 1. 

(e) Neuman v. Neummn (1885), 28 Ch. 1). 674; and non-production of 
the jiolicy to the second mortgagee affects him with constructive notice of 
the lirst mortgage {Spencer v. Vlmke, supra; lie Weiiiger's Volicy, [1910] 
2Ch 29J). 

(/) As to this power, see pp. 248 ef seq., post. 

(o) Holland v. Smith (1806), 6 Esp. 11; Morland v. Isaac (1865), 20 £eav. 
389 ; lie Stone's Trusts (1859), 1 Giff. 94 ; Leav. Hinton (1854), 6 De G. M. 
& Cr. 823, C. A.; GouHenay v. Ifriyftt (1860), 2 Gift. 337 ; Salt v. 
Northampton (Marquess), [1892] A. C. 1, 16; and if the debtor is charged 
with the premiums in account with the creditor and has not disputed 
his liability to pay them, it will not destroy his right to the policy that he 
Las refused to pay the premiums {Drysdale v. Figgott (1866), 8 De G. M. 
& G. 646); aud see title Insurance, Vol. XVIL, pp. 562 et eeq. 

(ft) Gottlieb v. Cranch (1853), 4 De G. M. & G. 440, C. A. ; Ite Jacob's 
instate, Lancaster v. GaseUe, Ex parte Lanoaster (1851), 4De G. & Sin. 524; 
Preston v. Neeh (1879), 40 L. T. 303. 
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tluifc the debtor agreed to pay them does not give the debtor a right 
to the policy (i). 

253. Debts and otlier legal choses in action and equitable 
interests in personalty may Ijo the subject of mortgages (/r). 

Under this class of security falls a mortgage of an already exist¬ 
ing mortgage, called a sub-mortgage (/). The security con sists of— 

( 1 ) a personal covenant by the original mortgagee for payment 
of the principal sum advanced and interest; 

( 2 ) an assignment of the original mortgage debt and interest 
and the benelit of the power of sale (m), and all the other securities 
for the same; 

(3) a conveyance of the mortgaged ])roperty (including in the 
case of leaseholds mortgaged by demise the benelit of the trust and 
provisions contained in the original mortgage of and concerning 
the nominal reveision thereby reserved), subject to such right of 
redemption as may he sulisisting under th(. original mortgage; and 

(4) a jiroviso for redemption on payment of the prnicijial and 
interest secured by the sub-mortgage. 

Before completing a sub-mortgage the lender should iiiqiiiic from 
the original mortgagor as to the actual amount due on the mortgage, 
and should give him notice of his sub-mortgage. 

On a mortgage of a debt, liowever secured, the mortgagee should 
be relieved from any obligation to sue for or reqiiivo payment of the 
debt or any part of it, or to take any steps for that jmrpose, unless 
he shall tliink fit, and from any liability for loss occasioned by his 
omission to do so («). 

254. The legal title of a mortgagee to stocks and shares in a 
public company is given by a transfer in accordance with tlni 
requirements of the constitution of *1110 corporation and duly 
registered in the name of the mortgagee (n). Tins is generally 
accompanied by an independent document setting forth the actual 
nature of the security (p). There is a common practice of executing 
a transfer of shares in blank, and, only when it becomes necessary to 
assert tlie title of the mortgagee, to insert his name and register the 

(i) Bruce v. Garden (JSfJO). 5 ('h. App 32. 

(k) As to the reqiiiremeuls as to lorm and notice which arc essential 
in order to give the luortgagoe the right to cuiorce his security and recover 
the legal chose in action, see Judicature Act, 1873 (36 & 37 Viet. c. 66), 
8. 26 (6); title Ohoses in Action, Vol. IV., pp. 367, 370 et seq. For a 
collection of forms of mortgages of legal choses in action applicable to 
various circumstances, see Encyclopaedia of Forms and Precedents, Vol. 
Vlll., pp. 685 et «eq., 750, 754; Vol. XVI., pp. 418, 419. 

(l) For a form, sec Encyclopaedia ot Forms and Precedents, Vol. VIII, 
p. 867: and sei*, further, p. 180, poet. 

(m) This will suspend tlic original mortgagee’s power of sale during the 
continuance of the sub-mortgage; see Cruee v. Nowell (1856), 25 L. J. 
(on.) 709. 

(n) See Er paiie Mnre (1788), 2 (^x, Eq. Gas. 63 ; WiUums v. Price 

(1824), 1 Sim. & St. 581. As to the right of a sub-rnortgagee to prove in the 
aidministration of the assets ot the deceased mortgagor, see Be Burrell, 
BurreU (1869), L. R. 7 Eq. 399. For forms, see Encyclopaedia of 

Forms pd Precedents, Vol. VIII, pp. 700, 702, 704, 706. 

(0) See title Companies, Vol V., pp. 197 et seq. 

(p) Sfe Encyclopaedia of Forms and Precedents, Vol. VIII., pp. 708, 
710? and compare ibid., Vol. II,, pp. 484, 486; Vol. XIV,, pp. 201, 202. 
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document. This may be good or bad according as the shares are Smt. 6, 
required to be transferred l)y deed or not {q). A deed cannot be Policies of 
altered after it is once executed (r), and a blank transfer, unless it Insurance 
is re-executed and re-delivered after the name of the transferee has Choses 
been inserted, does not jiass the legal title to the stock or shares ^ Action, 
which require to be transferred by deedts). Where the deed of 
transfer is invalid, registration of the transferee docs not give him 
any title(i); nor does he acquire a legal title until all the con¬ 
ditions required by the articles have been fulfilled to give him, 
as between himself and the company, a jiresent, absolute and 
unconditional rig]it to have the transfer registered (»). 

Sk(JT. 7. — Shi}))t, Car<i<) mid Frc'ujht. 

255. A mortgage of a British ship (r) is purely a statutory ships, 
matter (a). The i nstruinent creating the security must be in the form 
given in the statute and must be produced to the registrar of the 
ship's port of registry and recorded in the register hook. Mortgages 
are registered in tlie order of time in which they are produced to the 
registrar (fi) and rank ni piiority according to the order in which 
they are so recorded (c). The mortgage confers a power of sale(d). 

No notice of trust is allowed to be entered on the register («), and rrmruies of 
a legal mortgage of a ship in statutoi'y form and registered has moit^nges on 
priority over an equitable charge previously given, even where the 
legal mortgagee takes with notice of the equitable charge (/). 

A mortgage of a ship passes as incident thereto all articles Property 
necessary for the navigation ofthe sliip or the prosecution of theadven- mcluUefi m 
ture which were on hoard at the date of the mortgage or wore brought 
on board in suhstitutiou for them subsequently to the- mortgage (i/). 


(q) See title (-omcanif-S, Vol. V., p 191; and wh* p. I(i9, post. 

(r) See title Dekus and Otuek Instkl'Ments, Vol. X., p. 411. 

(«} }*owcll v^ Loudon and I^roovncud Banlc, |lS93j 2 (’h. 5.55, (1 A. JUit a 
liaiisfer is not mvjilidatcd by a nusstatoment of the consideration or an 
erioneoua stamp (ibid ) : and sec titles CoMrAUlEs, Vol. V., pp. 191 et seq. , 
Deeds and Othek Instruments, Vol. X., p. 384. As to the effect of an 
agent acting in excess of Ins anthoiity in dealing with a blank transfer, 
B(*etitles Companies, Vol. V., p. 194; KtiUiTT, Vol. XIII.. p 81; Estoppei., 
Vol. Xlll., pp. 392, 394; Fry and Mason v. HmeUic (1912), 132 L. T. Jo. 
443. C. A. 

(1) France v. VhirL (18S4), 26 Cli D. 257, C. A.; Uare v. London and 
Norik Western Hail Vo (180t)), John 722. As to a person obtaining a 
title against the company by estoppel arising from the issue of a certificate, 
see title-s Companies, Vill. V., pp. 182 et seq; Estoppel, Vol. XIII., pp, 408 


et seq. 

(u) Sociiti Qeneralc de. Paris v. Walker (1885), 11 App. I^os. 20,28 ; Eoots 
V. Williamson (1888), 38 Ch. D. 485 : Moore v. North Western Bank, [1891] 
2 Ch. 699 ; Nanney v. Morgan (1887), 35 Ch. D. 698 ; affirmed, 37 Oh. D. 


346, C. A. 

(v) See, further, p. 138, post, title Shipping and Navigation. As to 
discharge of such mortgages, see p. 313, post. 

(«) For Forms relating to mortgages of ships, see Encyclopaedia of 
Forms and Precedents, Vol, XIV., pp. 65 et seq. 

(b) Merchaut Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 31. 

(c) Ibid., 8. 33. • 

(d) Ibid,., 8. 35; see p. 249, post. 

(e) Merchant Shipping Act, 1894 (67 & 58 Viet. c. 60), s. 66., 

(/) BlacJc V. Williams, [1895] 1 Ch. 408; Barclay & Co., Ltd. v. Poole, 
[1907] 2 Oh. 284. 

(g) Coltman y. Chamberlain (1800), 26 Q. B. D. 328. 
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A mortp;a«j[or of a ship remaining in possession retains all the 
rights and powers of ownership, and his contracts with regard to the 
ship are vtilid and effectual provided his dealings do not materially 
impair the security of tho iuortg;igoe(/i). But the niortg.agee is 
not bound Ity a clitirtorp.irfy h'f tho carriage at a high rate of 
contraband of war to hiHigorcnls (i). 

256. Frequctitly a .stal.ntory mortgage of a ship is accompanied 
by an inilepondont col laUml mortgage by the statutoiy owner of the 
freiglit eiininigh and tlie policies of insurance on the ship. With 
regard to such interests, it is not necessary to comply with the 
statutory provisions to make a valid security (/i). 

ludopeinhuitly of coutract, the mortgagee of a ship does not obtain 
any assigiiuient of the freight, nor does the mortgagor undertake to 
employ tlio ship in any }>:i,rticular way or to employ tho ship so as 
to earn freight at all. Until the mortgagee takes possession the 
mortgagor may allow the ship to lie tranquil in dock or employ it 
in any part of tlie world, not in earning freight, but for the purpose 
of bringing home goods of his own or for his own benefit or for 
another at a nominal freight (f); hut when a mortgagee takes actual 
possession he becomes owner of the ship (hi), and everything 
which represents the earnings of tho .shij) which had not been paid 
before must he paid to the mortg.igee as such owner, hut this is 
limited to unpaid freiglit which the sliip was in the course of earning 
when he took possession (h). 

Sect. 8 .—Stamps on Mortijages. 

257. There are chargeable upon all legal (u) mortgages ( p) 

[h) OoUins V Lamport (18C4), 4 De G-. J. & Sm. .500 ; The Heather Bell, 
[1901JP. 272, 0. A. 

(i) Law Guaianlee and Trust Sonctif v. liuKsian Bank for Foreign Trade, 
[1905] 1 K. B. 815, A. 

(fc) Me^taer v. (hllespie (1806), 11 Ven 621. 629 ; DavenpoH v. Whitmore 
(1836), 2 My. & (’r. 177 ; Gardner v. Lachlan (1838), 4 My. & Cr. 129; 
Lanqion v. Horton (1842), 1 Hare, 549. 

(Z) Keith V. Burrows (1877), 2 App (.^as. 636, 64.5. 

(m) lie is justified in taking possession, although there has been no actu.al 
default under the mortgage, if tho mortgagor is working the ship in such a 
way as materially to impair the secunty (TAu JUnnor, 11907] P. 339, 0. A.). 

(«) Keith V. Burrows (1877), 2 App. Cas. 636, 646, 660; Liverpool Marine 
Credit Co. v. Wilson (1872), 7 Ch. App. 507, 511; ShiUilo v. Biqgart, [1903] 
1 K. B. 683, 687. Furtlier, tho first registered mortgagee of a ship, by 
taking possession of her before the freight is completely earned, obtains a 
legal right to receive the freight and to retain thereout not only what is duo 
on his first mortgage, but also the amount of any subsequent charge which 
he may have acquired on the height in priority to every equitable charge 
of which ho had no notice, and it. makes no difference that a subsequent 
incumbrancer was the first to give notice to the charterers of his charge on 
the freight {Liverpool Marine Credit Co. v. Wilson, supra); and see, 
further, title Shipping and Navigation. 

(o) As to duty upon equitable mortgages, see p. 136, post. 

(p) “ Mortgage ” means a security by way of mortgage for the payment 
of any definite and certain sum of money (Stamp Act, 1891 (54 & 56 Viet. 
0 . 30), 8. 86 (1)), By virtue of this provision “ mortgage ” includes con- 
ditioual sfirrenders by way of mortgage (ace p. 125, ante), further charges 
(see p. 136, post), ana any disposition by way of security of any property, 
real or pineonal; any conveyance on trust for sale by way of security (see 
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(including a mortgage of an equity of rederaj'tion (q)), covenants (r) 
(except marketable securities otherwise chargeable (« >), and warrants 
of attorney to confess and enter up judgment (/), licing the only (a) 
principal or primary (b) security (<;) for the payincnt or repayment 
of money, and upon collateral, auxiliary (d), additional, or substi¬ 
tuted (e) securities (other than equitable mortgages {J)), or 


p. 118, ante), except conveyances for the benefit of creditors generally 
(see Voates v. Perry (1821), 3 Brod & Bing. 48), or for specified creditors 
accepting composition in full satisfaction of their debts, or exceeding five 
in miinber; any do^d or wri< ing qualifying any disposition of property 
apparently absolute but intended by way of security only ; any agree¬ 
ment fur a mortgage accompanied by a deposit of deeds and not charge¬ 
able as an equitable mortgage (se-e United Realization (Jo. v. Inland 
Revenue Vommtssloners, [1899] 1 Q. B. 361); any deed operating as a 
mortgage of any stock or marketable security (see (/ailsides {Brookside 
Brewery), Lid v. Inland Revenue (Commissioners (1000), 82 L T. 686; 
Kennedy v. Inland Revenue Commissioners (1900), 65 .1 T. 9). The defini¬ 
tion 18, however, not necessarily exhaustive [City of London Brewery Co. y. 
Inlniul Revenue Com misstoners, [1899] 1 Q. B. 121, 139, C. A.). Duty is not 
payalde for interest in arrear unless capitalised [Baiker v. Hmark (1841), 
7 li. & W. 590), or interest calculated Irom a past date {Pierpoint v. Gower 
(1842), 4 Mail. & (5. 795), or mortgagee’s costs (Ihe, d Scrutton v. Snaith 
(1832), 8 Bing 146 ; Boe d. Merceron v. Bragg (1838), 8 Ad. & El. 620 ; 
Wrovgliton v. Turtle (1843), 11 M. & W. 561 ; Lysaght v Warren (1846), 
10 1. jj. K. 269), or banker's commission (Fnth v. Rotheiliam (1846), 16 
M. & W. 39) As to money payalde only on a contingent event, see Moiti- 
more v. Inland Revenue, (Commissioners (18041, 2 II A, 0. 838 ; Maxwell v. 
Inland Revenue ('ommissioners (1866), 2 Sc L. It. 229 

(q) Stamp Act, 1891 (.54 A 5.5 Vict e 39), s. 87 (6) 

(r) If a covenant lor the payment oi lejiaymeul ol money comes within 
the specific definition of an instrument otherwise etiaigrable, it is to he 
stamped as such {Suffield {Lord) v. Inland Revenue (Commissumers, [1908] 

J K. B. 865); and see also Vhited Realization Co, v. Inland Revenue Com¬ 
missioners, stipia, per Wn,i,.s, .1 , at p. 367 

(») As to bonds, sec title Bonds, Vol. 111., pp, 103 et seq. As to deben¬ 
tures, SCO titles Companies, Vol. V., pp 362 el seq.; Loi'al Goveunment, 
Vol XIX, pp. 361, 362 ; and see also as to mai'ketable seomities, Rowell v. 
Inland Revenue Commissioners, 11897] 2 ti IJ. 194. 

(f) As to warrants of attorney, sec iip. 89, 90, ante; title Judgments 
AND ()UDER.S, Vol XVllI , p. 190. 

(«) See United Realization Co. v. Inland Revenue Commissioners, supra, 
per \ViLL,s, J., at p. 307. 

(b) See British Oil and (\ike Mills, Ltd. v. Inland Revenue Commis¬ 
sioners, [1903] I K B 089. 095, 696, 697, C. A.; Suffield [Lord) v. Inland 
Revenue (Commissioners, supra, per Brat, .T., at pp. 890. 891 

(c) As to the moaning ol ‘‘ security,” see Jones v. Inland Revenue Com¬ 
missioners, Sweetmeat Automatie Delivery Co. v. Inland Revenue Commis¬ 
sioners, [1895] I Q. 15. 484; Clifford v. Inland Revenue ('ommissioners, 
[1896] 2 Q Ji 187 ; Rational Telephone Co. v. Inland Revenue Commis¬ 
sioners, [1899] 1 Q. B 2.50, C A ; allirmed, j 1900] A. 1; Itpeyer Brothers 
v Inland Revenue (Commissioners, [1907] 1 K. B 246, C A.; British Oil 
and (lake Mills, Ltd v. InUxnd Revenue, Commissioners, supra, at pp. 697, 
61*8, 699. As to “ securities lor money,” see title Monet and Monet- 
IjEnding, p. 48, ante, note (o). 

(d) See, as to auxiliary securities, British Oil and (Ceike Mills, Ltd. v. 
Inland Revenue Commissioners, supra. 

{e) As to substituted securities, see Mount Lyell Mining and Bail. Go. v. 
Inland Revenue Commissioneis, [1905] 1 K. B. 161. 167, 168, J69, C. A.: 
Oarlsides (Brookside Brewery), Ltd. v. Inland Revenue Commissioners, 
supra. » 

(/) As to the duty on equitable mortgages, see p. 136, post. , 
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securities by way of further assurance for such purposes (g), when 
the principal security is duly sttiniped, the aaine duties as are 
chargeable on bonds(//), according as they are principal or collateral 
securities respectively (/■). The duty is not aflected by the loan 
being repayable by instalments (A). 

258. Equitable mortgages (1) are chargeable with a duty of 1*. 
for every £100 or part of £100 of the amount secured 

259. Further charges, wliether created by st'parate instrument 
or l)y a further advance made on a transfer of the original security, 
are chargeable with duty as a principal security for the amount of 
the advance (rt), but no duty is chargeable in respect of further 
security given for tlie original loan or any additional covenant for 
the repayment thereof contained in the fuither cliarge 00- 

260. A security providing for further advances in the future up 
to a specified limit is chargeable with duty as though the full 


ig) See City of London Jireu'ery Co. v. Inland Revenue Commixuinnerit, 
[1899] Hi 15. 121, A.; UrdiRhOil andCake MUIr, Ltd. v Inland Revenue. 
('ommuRionerti, [19015] 1 K. J5. 089, A , per Stiiimncj, L J , at, p. 097 ; and 
Bec*S’n^ifW (Lord) v. Inland Revenue, t'ommm-irtncrs, (1908] I K J5 80.5, 891. 

(fc) See title Bonus, Vol. Ill., p. 10;5 Tliodutyis2A Od ner£100onthe 
amount secured by princi])al .sceuntios, and 0</ per JLlOO on eoll.ateral 
Bccunties; for the scale of intrf'rmediatc amounts, see ittd. As to stamp 
duty generally, sfo title Rf.venite. 

(i) Stamp Act, 1891 (54 & 55 Viet o. 39), s 80 (]), Schod. T ; Revenue 
Act, 1903 (3 Edw. 7, c. 40), s 7 'I’he limit of IOn set on tlie, duty charge- 
.able on collateral, auMliary, additional or subst it iitcd ■^I'cnrit les, or securities 
Jty way of further assurance, by ibid., s 7 (st'o title Bonds, Yol 111 , p 103), 
is not retrospective (Rngicld {Loid) v. Inktnd Revenue CommisRioiierR, 
supra). 

(fc) Stamp Act, 1891 (54 & 55 Viet c 39), s 87 (2); JoneR v Inland 
Revenue Commissioner, Sweetmeat A ntomatic Delivery Co v. Inland Revenue 
CommiRsioners, [I895| f Q. B. 481, 491, 494 ; ami sec lintish (hi and 
Cake Mills, Ltd v. Inland Revenue ('onimtssioners, supra, at ]>. 097 A per¬ 
petual annuity granted in consideration of the jiaymeiif of a sum of nioiiey 
is not necessarily a mortgage iMeisey Docks and Harbour Hoard v Inland 
Revenue CommmionerR, [I897J 2 (i B. 310, Cl. A ); and see p. 88, ante; 
and title Rkntciiakges and Ann cities. 

(l) An equitable mortgage tor the purposes of the Stamp Act, 1891 
(54 & 55 Vict. c 39), is an agicement or niomorandiim nnih'r hand only, 
relating to the deposit of any fifle deeds or instruments constituting or 
being evidence oi the title of any ])r()porty whatsoever, other than stock or 
marketable security, or creating a charge on such property (Stamp Act, 
1891 (54 & 55 Vict. c 39), s. 86 (2)) A pledge of goods accompanied by 
delivery of documents of title to the goods is not an e<iuitable mortgage 
(Harris v. Birch (1842), 9 M. & W 591), oven though a yiower of sale is 
thereby given {Re, Attenboronqh and Inland Revenue ('onmiRsionerR (1855), 
11 E\eh. 401). As to the characteristics of equitable, mortgages generally, 
sei' pp. 74 et seq., ante. 'I'hc Oommissioners of Inland Rcvemie consider that 
instruments, though under hand only, by which the mortgagee acquires the 
powers and advantages of a legal mortgagee, e.q , a power of sale, should he 
stamped as a legal mortgage; coinjiare United Realization Co. v. Inland 
Revenue i'ommmioners, [1899] 1 <}. B. 361. 

(m) Stamp Act, 1891 (64 & 55 Vict. c. 39), Sclied. I., “Mortgage” (3). 

(n) Ibid., Sclied. 1., “Mortgage” (2), (4). Such duty is payable in 
addition tft the duty chargeable on the consideration for the transfer, as to 
which se© p. 174, post. As to reconveyances, see p. 315, post 

(o) Stump Act, 1891 (64 & 65 Vict. c. 39), s. 87 (3); and see note (i»), 
p. 17i vast 
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amount of the further advances had already been advanced (p), Sww. 8. 
Where the amount of the future advances is not limited by the Stamps 

security, any advance in excess of the amount on which duty has on 
already been paid is chargeable with duty as a new security (7), Mortgages. 

261. A conditional surrender or grant of copyhold or customary copyholds, 
liereditamcnts alone by way of mortgage, or the memorandum 
thereof if made out of court, or the copy of court roll thereof if made 

in court, is chargeable with the same duty as a mortgage (r). 

Where other property, not of cojiyhold or customary tenure, is 
included as security for the same dcht, the instrument relating to it 
is chargeable with duty as a mortgage on the full amount of the debt, 
and the surrender or memorandum thereof, or copy of court roll as 
the case may be, is chargeable with not more tlian 10.<t. (s). 

262. Any security for the transfer or re-transfer of any stock, storks, 
unless under hand only, is chargeable with the same duly as a shares etc. 
mortgage for an amount equal to the value of the stock, and deal¬ 
ings therewith are chargeable as similar instruments dealing with 

a mortgage (/)• 

Dispositions of all marketable securities upon mortgage under 
hand only are chargeable wdth a duty of ikL (tt). 

263. Mortgages for certain purposes (a) are exempt from stamp Exemptions, 
duty, such as mortgages of ecclesiastical property for the purposes 

of repairs and improvements (/>); mortgages for raising money 
for redemption of laud tax(('); mortgages under the Poor Law 


(р) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. .88 (1). This applies also to 
securities for accounts current (ibid.); and see Suffield (Lord) v. Inland 
Rerenv^. ('omniixiiiomrit, [1998] *1 K. IL §55, 887. 

(7) Stamp Act, 1891 (.>4 &; 55 Viet. c. 39). s. 88 (2). The date from which 
the tune for stamping runs is the date of the advance (ibid ; and see title 
Uevknue). a receipt for such furtluir advance indorsed on the security, 
if the latter is duly stamped, requires no stamp (Stamp Act, 1891 (64 & 55 
Aid. c. 39), Sehed I., *' Keceipt” (11)). Advances lor the insurance of 
moidgaged propeity, or to keep up a life policy comprised in the security, 
or for Tcnewing a gr.ant or lease for lives upon the dropping of a life, are not 
reckoned as further advances for tlio purpose of calculating duty (ibid., 
8. 88 (3)). 

(r) Stamp Act, 1891 (54 & 55 Viet. c. 39), s 87 (4) Where the surrender 
is preceded by a deed of covenant to surrender containing a covenant for 
payment, it is cnstoiiiary to stamp the deed ot covenant as the principal 
security, and the subsequent suneiidcr as a collateral security. As to such 
a deed of covenant, see pp 124, 125, ante. 

(if) Stamp Act, 1891 (54 & 55 Vict c. 39), s. 87 (5). The statute omits to 
mention at what rate duty is chargeable up to the maximum of 10s.; pre- 
suniably the rate for a. collateral security applies , see Hntish Oil and Vake 
Mills, Lid. V. Inland llerenue Comnnssioners, [1903] I K. U. 689, 699, C. A. 

(0 Stamp Act, 1891 (54 & 55 Vict. c. 39), s. 87 (1) 

(it) Ibid., 8. 23, Sched. I. Dispositions by deed arc chargeable as a 
mortgage of any other property (ibid., Sched. I., “Mortgage” (4)). 

(а) See also p 94, ante. 

(б) Clergy Residences Reymir Act, 177B (17 Geo. 3, c. .VI), s. 15 ; adopted 
by the Parsonages Act, 1838 (1 & 2 Vict. 0. 23), s. 13 ; the Parsonages Act, 
1865 (28 & 29 Vict. c. 69), s. 3; and the Ecclesiastical Dilapidatlona Act, 
1871 (34 & 35 Vict. c. 43), s. 64; see title Ecclesiastical Law, Vol. XL, 
p. 759 ; and see also the Church Building Act, 1822 (3 Geo. 4, 0. 72), s. 28. 

(с) See title Land Tax, Vol. XVlil., pp. 326, 327, note (y); Land Jai 

Redemption Act, 1805 (45 Geo. 3, c. 77), s. 1. , 
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Amendment Act, 1834 (d), or the Parish Property and Parish Debts 
Act, 1842 (c); mortgages to a benefit building society by a member 
of the society for not exccjcding dJSOO (_/’), and ship mortgages (p). 

264. A separate deed of covenant made on the mortgage of 
any property, and relating solely to the enjoyment thereof or title 
thereto, or the producliou of the title deeds tliereof, or all or any of 
such things, is chargeable vitli a duty equal to that on the mortgage, 
with a nuixinimn of lOv. (/<). 


Part IV.- The Equity of Redemption. 

Sect. 1 .— Xatarc. 

265. The right of a mortgagor to redeem bis property upon 
payment of ])rincipal, interest and costs (/) is not a mere right, 
but an equitaide estate or interest in the propei ty mortgaged (;/). 
Althongli the mortgagor has moitgaged his property, ho may still 
deal with it in any May consistent with the riglits of the mort¬ 
gagee (/•). On a mortgage of chattels, even after the mortgagee 
ha.s .seized the goods, the mortgagor can still redeem so long as the 

((/) 4 & 5 Will. 4, c. 76, 8 86 

(c) 5 & 6 Viet. c. 18, 8 . 9, iiKorporatiiig the Poor Law Amendment Act, 
1834 (4 & 5 'Will 4, c. 76) ; see title PooK L\w. 

(/) See title JiuiLoiNO SoriioTirs, VoI.,,JlI , p. 372. Friendly society 
mortgages are not exempt; see title Fkikndi.y SoeiETiES, Vol XV., p. 161. 

{g) Stamp Aet, 1891 (54 & 55 Viet c 39), Sehed. 1, "(.leneial Eicmp- 
tions”; and see IkMuujion Steumihip Co., Ltd. v. Ivihnd Hevemie Com- 
mtssioners, flPllJ 2 K. 14. 1001, V. A. 

{k) Stanij) Act, 1891 (54 & 55 Viet. c. 39), Sched. I, “Covenant.” 

(i) As to the right of redemptjon, see, lurtlier, p. 71, mite As to the 
effect of non-payment at common law, see Littleton’s Tcnnre.s, s 332 ; 
Bae Ahr., tit Mortgage, 22 ; and note (</), p. 71, ante; and see title 
EoniTY, Vol. XIII, pp 90 et seq. 

{j) iiantley v. Wilde, [1899] 2 Ch. 474, 475, (1 A.; see Lloyd v. Lander 
(1821), 5 Madd 282, 289. 

(k) “An equity of redemption has always been considered as an estate 
in the land, for it may he deviM'd,granted, or entailed with remainders, and 
such entail and remainders may he barred by fine and recovery, and, there¬ 
fore, cannot be considered as a mere right only, but such an estate whereof 
there may bo a seisin. The iienson, therefore, entitled to the equity o£ 
redemption is considered as the owner of the land ” (Caeborne v. Scarfe 
(17.’J8), 1 Aik 603, per Lord JJai?j*wicke, L.C. ; Heath v. r« 3 A( 1881 ), 6 
Q 14.1). 34.5, 360, C. A.; afiinued, sub nom. Pugh v. Heath (1882), 7 App. 
Cas. 235 ; Jennings v. Jordan (1881), 6 App. Cas. 698, per Lord Blackbuun, 
at p. 714 ; 2'arn v. Turner (1888), .I!) Ch. D. 456, C.A., per Kkkewich, ,f., al 
p. 460; Pan kit v. A.-G. (1667), llard. 465,469). A mortgagor is not alter 
execution oi a legal nioi-tgage seised ” of the land according to the 
common law, and, therefore, is not hable to the burdens of tenure iucident 
to custt^uiuy Ireeliolds, such .is a heriot due to the lord of a manor on tlie 
deathjof a tenant, seised of a tenement in the manor {Copestake v. Ho'per, 
fl008],2 Oh. lU. C. A.). For lorms of mortgage of equity of redemption, 
and notices thereof, see Enoyelopsedia of Forms and Precedents, VoL V1IE» 
pp! 725, 728, 730, 901, 002; and see p. 76, ante. 
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goods are in the possession of the mortgagee (/i. The right of 
redemption is incident to the contract of mortgage, and does not 
depend on the form of the transaction (w), and cannot be negatived 
by contemporaneous agreement or ever clogged («)• 

Sect. 2 .—Persons Entitled to Redeem. 

266. The mortgagor and all persons having any interest in the 
property subject to the mortgage or liable to pay the mortgage debt 
can redeem (m). 

The mortgagor, until lie has absolutely assigned his equity of 
redemption, can rede em the mortgaged property ( 7 )), and a mort¬ 
gagor who hasentiiely parted with the equity of redeuqition never¬ 
theless, u]ion being sued for payment of tlie mortgage debt by the 
mortgagee, acquiies a new right to redeem (q). 

The following persons claiming under the mortgagor can redeem; 
volunteers (r); subseipient incumbrancers (.s); a tenant tor years by 
a lease made subsequent to tlie mortgage wliich iho mortgagee 
refuses to confirm (f); a sundy on payment by himself or refusal 
by the principal debtor to discharge the mortgage debt, or if he 
has mortgaged his own estate as security for the debt (a); tenants 

(f) Johnson V. Diprosc, [1803J 1 Q. li. 612, 0 A.; anil see title Hills of 
Pale, Vol HI., pp. 05 ei saq As to tLo disLinctiou betweeii a mortgage 
and a pledge of chattels, see ]> 73, ante. 

{ni) Sampson v. Puthson (1842), 1 Hare, 533 ; Kirkwood v. Thompson 
(1805), 2 De U. J. & Pm 013 ; Itanner v. Herndqe (1881), 18 Ch. D. 254; 
in/M/irv tSVf/rtn (1847), 2 Ph 303; lie ilailborouqh (Dule). J)nins v. White- 
head, [181)4| 2 (’h 133 ; lie Alison, Jolmson v. Mounsrif (1S79), 11 (th. 11. 
284, C. A.; and see p. 71, ante For reinMiijition ol mortgages by way of 
trust lor sale, see Ohamhrr.'t v. Goldwin (1801), 5 Yes. 834; WicLs v. 
Scnceth (1800), 1 .Joliu. & H. 216. 

(fl) See pp 142 ct seq , post 

{ 0 ) Pearce v. Horns (1869), 5 Ch. Api) 227, 229 ; Tarn v. Turner (1888), 
39 t'h. J). 4.50, (t. A.; Green v. ir.vaa (1809), 4 Ch. App. 204, 207. 

(p) It IS immate.nal to the morig.igee, so far as the mortgagor’s right to 
redeem is concerned, whefhei the mortgagor’s title is ^ood or bad ; the 
mortgagee is not eulillcd to dispute it (Taskerv. Small (1837), 3 My. & Cr. 
03, per Lord Cotteniiam, L (’, at p. 70); and an assignee of a mortgage 
IS in the same ])()sition as tbo mortgagee {Walker v Jones (1806), L. K. 
1 P. C. 60. 66). For the corresponding estoppel binding the mortgagor, 
see title E.STOPrEL, \''ol XIll., p. 407, note («). 

{q) Kinnaird v. Trollope (1888), 39 Oh. I>. 036, per pTiitLiNG, J., at 

р. 645; Dashu'ood v. Blylhway (1729), 1 Kq. Oas. Abr. 317; Lockhart v. 
y/ardy (1846), 9 JJeav. 349; Palmer v. IJendrie (1859), 27 Beav. 349; 
Palmer v. Uendrie (No. 2) (1860), 28 Beav. 340 ; Walker v. Jones, supra, 
at p. 61. 

(r) Thome v. Thorne (1083), 1 Vern. 182 ; llovsard v. Harris (1683), 1 
Vern. 189, 193. The Voluntary Conveyances Act, 1893 (56 & 67 Viet. 

с. 21), makes voluntary settlements good as against subsequent mortgages; 
and see title Fuaudulent and Voidable Conveyances, V'ol. XV., 

p. 101. 

(s) Fell V. Brown (1787), 2 Bro C. C. 276; Gholmondsley {Harquis) v. 
Clinton {Lord) (1820), 2 Jac. & W. 1, 134; Faulkner v. Daniel (1843), 3 
Hare, 199; Peto v. Ilammond (I860),* 29 Beav. 91; Tomlinson v. Gregg 
(1866), 15 \V. K. 61. 

(*) Keech d. IVame v. Ilall (1778), 1 Doug. (k. b ) 21; Tam v. Turner, 
supra. 4 

(tt) Qleaves v. Paine (1863), 1 De G. J. & Sm. 87 ; Be Gleaves, JSx parte 
Paine (1863), 3 De G. J. & Sin. 458 ; Oedye v. Matson (1858), 25 
310; ^een v. TTynn, supra ; Dixonx. Steel, [1901J 2 Ch. 602. 
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SSCT. 2. 
Persons 
Entitled to 
Redeem. 

Asslmee 
fendente lite. 


Settled 

estates. 


Legatees, 
devisees and 
heirs. 


in common and joint tenants (a); a jointi ess (h); a dowress (o); 
a tenant by the curtesy (f/); a tenant for life O:)- Purchasers of 
the equity of redemption redeem according to the dates of their 
purchases (/). 

An assignee pendente life may make himself a party to an action 
of redemption by ex parte application (p) and continue the action, 
and if ho does so he is bound by all the proceedings therein (/<); but 
ho is under no obligation to make himself a party (^). 

267. When the ecjiiity of redemption has been settled, the owner 
of the first estate of inheritance and all intermediate life estates 
can redeem (A), but a remainderman cannot redeem a mortgage on 
the settled projjtirty without the consent of the tenant for life (/). 
If the equity of redomi)tion has been assigned to the trustees of a 
settlement, they and not their eestnis qne t> nst can redeem, in the 
absence of any direction by the court to the contrary (/«). 

268. Tiegatees whose legacies are charged on the mortgaged 
property can redeem to protect their legacies {n), but only through 
the personal rojiresentative (o). In the case of the death of the 
mortgagor since the 31st Decemlier, 1807, until the personal repre¬ 
sentative has conveyed to the heir by the common law, or the 

(a) Vholmonddri/ {Marquis) v. Clinton {Jjord) {1820), 2 -fac. & W. 1, 134 ; 
Waughs. Land (1815), ('oop. (t. 129; Wynne, v. Styan (1847), 2 IMi. 303,307; 
flallv. Ileward (1886), 32Ch. 1). 430, (1. A.; Jioltony. Hiilmon, (1891] 2(’h. 48. 
They can redeem the whole piopcily, but not their shares sepiUcitely ; for 
a moitgagee cannot bo inquired to permit redemption of part of the mort¬ 
gaged property {IJaU v. Hevetnd, supra); but see Waugh v. Land, supra, m 
which case, however, the order is said to have been made by consent (1 
Powell, Law of Mortgages, 0 th ed , 342 a, ii ). 

(b) Uowatd V. Han is (1682), 1 Veru. 33 ; Brend v. Bread (1684), 1 Vern. 
213 ; Bmilhett v. IJesketh (1890), 44 (Ih. D. 161. 

(f) Dawson v. Bank of WhiteJuii'en (1877), 6 Ch. D. 218, C. A .; Meek v. 
Chamberlain (1881), 8 Q. 11. D. 31. 

(<i) Casbome v. Se^rfe (1738), 1 Atk. 603 ; Jones v Meredith (1739), 
Bunb. 346. As to a husband paying off a mortgage on his wife’s separate 
property, see title IIusuAiVn and Wife, Vol. XVI , p. 403. 

(e) Aynslyv. Heed (1754), 1 Dick. 249 ; Kinnoal {liarl) v. Money (1767), 
3 Swan. 202 , n. 

(/) Beevor v. Luck, Beevor v Lawson (1867), L. II. 4 Kq. 537 ; Loreday 
V. Chapman {1876), 32 L. T. 689. 

ig) R. S. C., Ord. 17, it. 3, 4. 

(A) Wincliester (Bishop) Baine (1805), 11 Vos. 194; Wood v. Burr 
(1854), 19 Beav. 551 ; Campbell v /folytoid (1877), 7 Ch. D. 166 ; Be Bai- 
bold. Ltd., Blackburn v. Barbola, Lid., (1909] 2 Ch. 437. 

(i) Batch V. Ward (1867), 3 Ch. App. 203. 

(fc) Gore V. Stacpoole (1813), 1 Dow, 18, H. L ; Anderson v. Staiher 
(1845), Coll. 209; Blayford v. Playford (1845), 4 Hare, 546. 

(l) Bavald V. Bussell (1830), You 9, 21; Bnffcty v. King (1876), 1 Keen, 
601; Wicks v. Scriven (1860), 1 .lohn. & H. 215; Brout v. Cock, [1896] 
2 Ch. 808. As to the nature of estates in remainder, sec, generally, title 
Rbai. Propektt akd Chattels IJeal. 

(m) Mills V. Jennings (1880), 13 Ch. D. 639, C. A. 

(n) F^lkner v, Daniel (1843), 3 Hare, 199, 211; Batchelor v. Middleton 
(1848), 6 Hare, 75; and see title Executors and Administrators, 
VoL X5V., n. 266. 

(o) He wno has the legal estate must redeem, unless a special case is 
matie, as that trustees or executors are colluding with the mortgagees, 
or if they are unsafe {ISroughton y. Binhes (1801), 6 Yes. 673, 675). 
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customary heir or devisee of the mortgagor, or, in the case of a 
devisee, assented to the devise, he can redeem mortgages on free¬ 
holds or personalty (j)). The heir or devisee, after his' interest 
has been so vested, can redeem mortgages on freeholds (</). 
As regards mortgages of copyholds, it would seem that the 
personal representative of a mortgagor who has died since the 
31st December, 1897, can redeem, if the mortgagee has been 
admitted, because the equitable estate in copyholds of the deceased 
vests in him (r); but if the mortgagee has not been admitted the 
customary heir or devisee is the only jierson entitled to redeem («). 
In the case of the mortgagor dying before the Ist January, 
1898, the right to redeem freeholds or copyholds is vested in the 
heir(0, customary heir(«), or devisees (/>), unless, as regards the 
claim of the heir, the mortgagor had during his life legally con¬ 
verted the equity of redemption in the land into pei sonalty (c), or 
had mortgaged realty and personalty in one mortgagi'. td), and 
except in the last named events the legal personal represi'iitative 
could not redeem mortgages of real estate whether the mortgage 
was in fee (c) or for a term (y). 

269. A guardian of the infant heir of a mortgagor (g), an 
administrator of a convict mortgagor (h), a committee of a lunatic 
mortgagor with the leave of the court (/), a seipiestrator with the 
leave of the court (A-), and a judgment creditor (/) can redeem. 

(р) Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s. 1; Be Uarrowhj 
and Paine’e ('ontract, fl902J W. N. 137. 

{q) Lloyd v. irail (1841), 1 Ph. 61; Pym v. Bowreman (1793), 3 Swan. 
241. 

(r) Be Somerville and Tnme/s ('oniraci, [1903] 2 Cli. 583. 

(k) Land Transfer Act, 1897 (60 61’Viet. c. 65), s. 1 (4), wliicl) exclmlos 

fioni tlic (>])eration of the Act land of copyhold or customary Ircehold Icnure 
in any case where an admission or act by the lord of the manor is necessary 
to ])prfect the tenant’s title ; see title (’opyiiolds, Vol. VIII., p. 89. 

(l) Jones V. Meredith (1739), Ihmb 346; flawicins v. Chappel (1739), 

I Atk. 621, 622. As to an heir being allowed to redeem on prcsumjition 
of the mortgagor’s death, see Anon (undated), 2 Eq. Las. Abr. 594, u. ; 
Maslen v. (Joohson (1735), 2 Eq. (’as. Abi 414. 

(a) Fawret v. Lowther (1751), 2 Ves. Sen. 300, 304. 

(b) Saunders v. IIawl(in<( (1716), 8 Vin. Abr. 156. 

(с) Griffith v. Birhetts, Griffith v, AttncK (1849), 7 ILare, 299; Biggs v. 
Andrews (1832), 5 Sim 424. 

(d) Hall V. lleward (1886), 32 Oh. D. 430, C. A. 

(c) Duneombe v. Hansleq (17^0), 3 P. Wins. 333, n.; Fray v. J)rew (1865), 

II Jnr. (N. s.) 130. 

(/) Bradshaw v. Outram (1806), 13 Ves 234; Cntley v. Sampson (1864), 
33 Bcav. 551; and see Amherst v. Lytton (1730), 5 Bio Pari. Cas. 254. 

{g) Palmer v. Danby (1701), 1 Eq. (Jas. Abr. 219; Vorbwry v. Norbury 
(1819), 4 Madd. 191;’ and see title Infants and (hiiLCREN, Vol. XVIL, 
p. 131. 

{h) Porfeiturc Act, 1870 (33 & 34 Viet. c. 23), s. 10; see title Criminal 
Law and Procedure, Vol. IX, p. 429. 

(i) Lunacy Act, 1890 (53 & 54 Victi c. 5), s 117 (1); Rules in Lunacy, 
1892, r. 57 ; Ex parte Grimstone (1772), Arab. 706 ; and see generally, for 
the powers of dealing with a lunatic’s estate, title Lunatics Asyp Persons 
OF Unsound Mind, Vol. XIX., pp. 432 et seq. 

(k) Jones v. Meredith, supra ; Fawcet v. FotliergUl (1702), 1 £)ick. 19 ; 

see title Execution, Vol. XIV,, pp. 87, 88. * 

(l) For the rights of a judgment creditor, see p. 146, pott. • 
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MoBiaAOE. 

270. A person who has contracted to purchase the equity of 
redemption, unless his rights under the contract are disputed (m), 
and a plaintiff in an action for the administration of the mort¬ 
gagor's estate, who has obtained a decree for sale, can redeem (n). 

271. Neither the mortgagor while bankrupt (o), nor his general 
creditors (p), cun redeem property which he has mortgaged*. His 
trustee in bankruptcy has, however, certain statutory powers to 
redeem such proi)erty ((/), but he cannot, after a foreclosure order, 
claim to redeem the mortgaged property at the valuation put upon 
the security by the mortgagee in the bankruptcy proceedings, unless 
a special direction is inserted in the foreclosure order (r); nor can 
he redeem a secured creditor who does not prove (s). 

272. If a mortgagor dies without an heir and intestate in res])ect 
of any real estate, the equity of redemplinn in mortgaged land 
escheat?, and the lord taking it can redeem {t). 

273. A person who has acquired a })OSsessory title against the 
mortgagor under the Statutes of Limitation (a) can redeem (/>). A 
stranger cannot redeem, but if a claimant has a pnmd fane title 
to an interest in the equity of redemption, a mortgagee W'ho requires 
proof of such interest may lose his right to costs (c). 

Sect. 8 .—liestricthms on li'ujht io Itrdecni. 

274. As a clog or fetter on the equity of redemption is void (d), 
it follows that once a mortgage always a mortgage (r). No 

(w) Pearce v. Monis (1869), 6 Ch App. 227 ; but see Tasler v. Small 
(1837), 3 My. & Cr. 63, 69, where Lord I’ottenuam, L (’., suggests tliut the 
purchase must have been eoiupl(“lcd. , 

(«) Vhrieluin v. Field (1842), 2 Hare, 177. 

(o) Spragg v. Jiinken (1880), 5 083, 690; 1,’orhefort v. JUiilcrkhy 

(1849), 2 ii. L. Cas. 388; Baukruploy Act, 1883 (46 iS., 47 Viet e 02), 
B. 44. As to the bankrupt’s riglit to redeem alter anmiliueut ol Lis bank¬ 
ruptcy, see Bankruptcy Act, 1883 (46 & 47 Vict. c. 02), ss. 30, (SO; title 
Bankkdptct ani> Insolvenct, Vol. n., p. 229 

ip) Troughton v. Binices (1801), 6 Vos. 073 ; Heath v. ('hiidwicL (1848), 
2 Ph. 649. 

(g) See title Bankruptct am) Jnsolvenov, Vol 11, ])p 228 el eeq. 

(r) Sanguineift V. Stuckey’s Banking Vo. (No. 2), (1896] 1 Ch 002 ; auG 
see, generally, title B\nkiiuptcy and In.sodvency, Vol. 11, pj». 228 ct seq. 

(«) Be Vaulin, Ex parte Saffery. \ I899J 2 (j. B. 049. 

(t) Vowne (Viscount) Y. iform-(1844), 3 Hare, .394; lutestates Eslatea 
Act, 1884 (47 & 48 Vict. c. 71), s. 4 ; and sec title 1 >e.s<'enx and Hisxki- 
bdtion, Vol. XL, p. 24, note (/«) 

(tt) Re.!,! Property Limitation Ada, 1833 (3 & 4 Will. 4, c. 27); 1874 
(37 & 38 Vict. c. 67); see title Limitation of Actions, Vol. XIX., 
p. 148. 

(b) Fletcher v. Bird (1896), Fisher, Law of Mortgage, 6tli cd , i), 1025, 

(c) James v. Biou (1819), 3 Swan 234 ; Lloyd v, B’atf (1841), 1 PL. 61 ; 
Smith V. Oreen (1844), 1 CoU. 555; Pearce v. iiorris (1869), 5 Ch. App. 227. 

(d) See p. 71, ante. 

(e) Bewcomb v. Bonham (1681),,! Vern. 7, per Lord Nottingham, L.C., 
at p. 8; Santtey v. Wilde, 11809] 2 Ch. 474, C. A., per Lindley, M.R. ; Salt 
V. Northqmpim (Marquees), [1892] A. C. 1; Boakes <& Co., Lid. v. Bice, 
[1902] A. C. 24,34; Samuel v. Jarrah Timber and Wood Paving Corporation, 
[1004] A. C. 323, 329; 8^ v. Slade, Hunter v. Seton (1802), 7 Ves. 206. 
As to the effect of an omission from the deed of a proviso for redemption, 
seep. 12, ante. 
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agreement between mortgagor and mortgagee contained in the 
mortgage can make a mortgage irredeemable (/); and no con¬ 
tract between a mortgagor and mortgagee made at the time of the 
mortgage, and as part of the mortgage transaction, or, in other 
words, as one of the terms of the loan, can be valid if it provides 
that the mortgaged pro})erty shall become the absolute pro])erty of 
the mortgagee upon any ev(int whatsoever (g). Redemption may, 
however, bo postponed for a reasonable time where there is a 
corresponding provision for the continuance of the loan, and there 
do not exist anv circumstaiicos which make the clause unreasonable 
or opiuesisive {li). 

275. It is not possible in a mortgage contract to give to the 
nim-tgag('e a collateral beindit outside the mortgage contract and 
continuing after redemjjtioii (?), nor to impose any burden or 
r(istriction U])on a mortgagor atterliohas paid the principal, interest, 
and costs due under the mortgage (/i.). Such a contract limited to 

(/) Coif I lend ij V irnijf/it (1860), 2 337. TliLs rule does not apply to 

doi)pnluiPs issupd by a Iniuted ooiiipany (Companies (Consolidation) Act, 
1008 (8 Edw 7, c 60), s. U)3) ; see title Companiks, VoL V., p. 362. 

((/) ^fcUor V. Lees (17-13). 2 Atk. 404 ; Toomes v. ConseU (1745), 3 Atk. 
201 ; Veinon v. Lleibell (1702), 2 Eden, 110, 113; Spurgeon v. Collier 
(1758), 1 Edpn, 55; Covitnuv/ v. Wru/hf, supra; He Edwards’ Estate 
(1861), 11 I. Cli. 11. 367 : Lisle v. Reeve, [1902] 1 Ch. 53, C. A.; London and 
Clohe Fimncf' ('orporchon v. Montgomery (1902), 18 T. L, K. 661; Samuel 
V Jni rah Ttniher uiid H ood I’aving Vorporulion, [l904] A. C. 323. It seems 
doiibifiil wli'dlior the rnlo. u^i.ainst ologjiiing the equity of redemption has 
any application to dplK'ntuics iti.supd by a company (l)e Leers Gonsohdaied 
JUiiies, Ltd. v. Ihifish South Afriea Co., [1912] A. C. 52) 

(h) Teeran v. Smith (1882), 20 Ch. D. 724, C. A. ; Be Uone’s Estate 
(1873), 8 I. K. Eq. 65; Higgs v Iloddinott, Hoddinott v. Higgs, [1898] 2 Oh. 
307 ; see p. 71, ante. The followiii'g periods have been held to be 
unreaflouable; ihii tv years {Talbot v. Hraddill (1683), 1 Vein. 183): twenty 
ypiir.s {('oH'drg v. 7)0/(1859), 1 Giff. 310); twenty-eight years (MorganY. 
Jilhegs. [ 1010 ] 1 Ch.' 620); the life of the mortgagor {Price v. Perrie (1702), 
Fivein. (cit ) 258 : Salt v. Forihamptoii {"Marquess), [1892JA. C. 1 ); unless 
the ruoitgagor inlended a kindness or benefit to the mortgagee {Bonham v. 
Newcomb (1084), 1 Vern 232); and see p. 122, ante. A restriction of 
redemption to the lieirs male of the body of the mortgagor does not prevent 
the mortigagor from redeeming {Howard v. Harris (1682), 1 Vern. 33). 

{i) For inataneo, a contract to sell, it required, to the mortgagee, part of 
the inorlgaged property at a fixed price {Jennings v. Ward (1705), 2 Vern, 
520 ; Re Edwards' Estate, supra), or an option contained in the mortgage 
deed to the mortgagee to purchase at a fixed price {Samuel v. Jarrah 
Timber and Wood Paving Cor\H>ratmi, supra), is invalid. It has been 
sui'gested that an option of purchase, in the contract of mortgage, giving the 
raortgiigee the refusal of the property without fixing the price, might be 
nplield. 

{!„) Contrai'.ts to buy beer from a brewer-mortgagee {Noakes dt Co., Ltd. 
V. Bice, [19021 A. 0. 24); to pay to the mortgagee a share of the profits of 
an hotel {Santlei/ v. Wilde, [1899 ] 2 Ch. 474, C. A.); to employ the mortgagee 
as auctioneer {Hioad v. j8ri/e(1863), 11 W. R. 1036; Browne v. Ryan, [1901] 
2 I. R 653, C A.), or as a broki'r {Bradley v. Carrilt, [1903] A. C. 253), are 
not Enforceable after redempiioii. •A covenant in a mortgage deed 
allowing pre-emption was rejected where the mortgagee had concealed it 
{Orby V, Tngg (1722), 9 Mod. Rep. 2). On a sale, where ^art of the 
purchase-money remains on mortgage, a covenant for pre-emptio^ is good, 
if it is part of the contract of sale, and not part of the ooptract of 
mortgage {Davies v. Chamberlain (1909), 26 T. L. B. 138, C. A.). In spite 
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the continuance of the mortgage is, however, good (i), and a restric¬ 
tive covenant not so limited may bind the mortgagor during the 
continuance of the mortgage, but after redemption it is no longer 
binding (w). 

276 . But the rule against clogging the equity of redemption does 
not invalidate subseciuent and independent transactions between 
the mortgagor and mortgagee relating to the mortgaged property. 
Thus tlie mortgagee may, subsequently to the mortgage, stipulate 
for an option of purchase of the property (w), or for a Bale((>) or 
release (;>) to him of the equity of redemption (o). Such a sale or 
release is, however, liable to be set aside if there has been any 
nppression or unfairness on the part of the mortgagee (?); but mere 
inadequacy of price is not in itself ground for setting it aside (/■). 
^Mureover, a contract contemporaneous with a mortgage, but wholly 
independent of it and forming no part of the consideration for the 
mortgage, is valid (x). 

As regards leases by a mortgagor to his mortgagee, a lease for a 
long pi'riod at an inadequate rent will not be upheld (/), but an 
ordinary occupation lease at a fair rent is not objectionable (a). 

277 . As a general rule, any device by which a mortgage is made 
to pay on redem])tion more than principal, interest and costs is 
void(/i), but a contract for payment to the mortgag(‘e of a bonus 
in addition to the sum advanced is valid if the bonus is reasonable 
and the contract was freely entered into by the mortgagor (c). 

ol a Bale from the mortgagor to tlie mortgagee, redemption has been 
allowed on bpceial grounds (J-ioiven v. Edwa)d>i (1661), 1 Kep. Oh. 117, 
[ 221 ]). As to an option to call for shaies in consideration ot a loan, see 
Aowdon and Globe Finance Coipomlwn v. Montgomery (1902), 18 T. L. R. 
661. 

(i) Jfigge V. Hoddinott, Ifoddinott v. Ilrgge, [lH98j 2 Ch. 307 

(m) John Brothers Ahergorw Brewery Co. v. Holmes, [1900J 1 (qi. 188. 

(n) Beeves v. Lule, |1902] A. < 1 , 461 ; Bonham v. Aeweomb (1684), 
1 \q'ru. 232 ; Kerans v. Joyce, [1896] 1 T. Ji. 442, A. 

(o) Knight v. Marjonbanks (ISiQ), 2 Mac. & 0. 10 , 14; and see title 
rRA€J)ULKNT AND VOIDABLE ('ONVEYANCES, Vol. XV , pp. 108 et seq. 

{p) Melbourne Banking Corporation v. Brougham (1882), 7 App. Cas. 
307, P 0 .; Voiterell v. Purchase (1736), Oas. temp Taib 61; see also 
Bushbrook v. Lawience (1869), ,6 OJi. App. 3, where an agreement for a 
release was treated as abandoned, since for twelve years no step had been 
taken to complete the transartion 

iq) Frees v. Coke (1871), 6 Oh. App. 646; Ford v. Olden (1867), L. R. 
3 Eq. 461 ; Webb v. Borlce (1806), 2 Sch. & Lef. 661. The burden of yiroof 
of such oppie.s 8 ion or imtairncss lies on the mortgagor {Melbourne Banking 
Corporation v. Brougham, supra). 

(r) Knight v. MarjorihanKs. supra, at p, 13; Burdie v. Millet (1829), 
Taml. 28 ; and see Waters v. Groom (1844), 11 01, & Fin. 684, 11 . L. 

(«) T)e Beeis Consolidated Mines, Ltd. v, British South Africa Co., [1912] 
A. 0 . 62. 67 : and see note (k), p 143, ante.. 

(t) IVehb V. Borke (1806), 2 Sch. & Lef. 661; flickes v. ('ooke (1816), 4 
Dow, 16, 24, 25, H. L.; and see Gubbins v. Creed (1804), 2 Sch. & Ijef. 2i4. 

(а) Mowny v. O'Vea (1809), 1 Rail & 11. 109. 

( б ) Booth V. Salvation Army Building Association (1897), 14 T. L. R. 3. 

(is) James v. Kerr (1889), 40 Oh. D. 449; Bolter v. Edwards (1867), 26 

L. J. (oiij|.) 468; Mainland v. tJp)ohn (1889), 41 Oh. J). 126. A valid 
bonus can lie olainicd by a mortgagee either in taking account of what is 
due on 'his mortgage or under the head of just allowances {Buoknell v. 
Vtckeiry 64 L. T. 701, P. C.); and see p. 224, poet 



«* Part IV.— The Equity op Redempiton. 


145 


Instances of loans with a bonus are debentures issued at a discount, 
and loans by building societies where a premium is charged (d), 

A solicitor-mortgagee can charge his costs for all work done in 
completing and preparing a mortgage, and no such mortgage can 
be redeemed except upon payiuiint of such charges and remunera¬ 
tion (<?). 

278 . Although no contract between mortgagee and mortgagor 
can make a mortgage irredeemable, the circumstances of the case 
may make redemption, for a time, iTni)ossil)le; as, for example, 
when a mortgage is made to secure an annuity, or as an indemnity 
against future liabilities, or for any other object not capable of 
immediate i)ccuniarv valualion {/). 

Sect. 4. —Terms of lie(hm2>ti(m, 

279 . The hirnis on which a mortgagor or those claiming under 
him are entitled to redeem aio the same, whether they are ascer¬ 
tained in an action for red{uni)tion or for foreclosure (r/), cxce])t as 
regards the right of the uiortgag((o to recover arrears of interest 
barred by la])se of time {li). Tlu'se tmuns are payment to the mort- 
gag(^e of the pi’inci^jal Jobt, inten'st thereon, all proper costs, 
charges, and ex})enses incurred by the mortgagee in relation to tho 
mortgage debt or the mortgage security, the costs of litigation 
pro])erly undertaken by the mortgagee in reference to the mortgage 
debt or tlie mortgage security, and the mortgagee’s costs of tlie 
redemption action (j). However small may ho the interest in the 
mortgaged })rop<u’ty of the person seeking redemption, he must pay 
to the mortgagee all that is due (A’). 

Sect. 5.—J>is2K)sal or Jhiotiilion of llqnity of ltedmi>tion Inter 

Fuos or at Jkath. 

280 . Inasmuch as the mortgagor after the mortgage still retains 
an estate or interest in the mortgaged property {1), he can sell {m ), 


(d) Ee Antjlo-Danvhmn t?team Nanigalton and Colherif Co. (1875), L. R. 
20 Eq. 339 ; Ee Thillins, Ex parte Bath (1884), 27 Oh. b. 609, 0. A. 

(e) Mortgagees Legal Costs Act, 1895 (58 &. 59 Viet. c. 25); seep. 124, 
ante. For the law prior to this Act, see Field v. JIopHns (1890), 44 Ch. T). 
524, 0. A.; Eyre v, Wynn- Mac]{en:.ie, [1896] 1 Ch. 135, C. A. The Act is 
uot retrospective (Day v. Kelland, \ 1900] 2 C!!!. 74.5, C. A.). 

(/) Fleming v. Self (\S^A), 3 De G. M. & G. 997. 

(g) Sober v. Kemp (1847), 6 Hare, 155. As to actions for redemption, 
sec p. 149, poet. As to foreclosure, see pp. 272 et seg., post. 

(h) See note (h), p. 211, powt, and title Limitation of Actions, 
Vol. XIX., pp. 101, 102. 

(i) Ee Wallis, Fx parte Lickorish (1890), 25 Q. B. I). 176, C. A.; and see 
pp. 231 ci seq., 317 et seq, post For tho special rights of a mortgagee 
under tho doctrine of consolidation, see pp. 208 cl seq, jmt. As to 
the costs of reconveyance, see pj) 149, 317, 318, po«f 

(k) Cli^olmonde^ey (Marquis) \. Cluitont^Lord) (1820), 2 Jac. & W. 1, 134; 
Talk V. Clinton (Lord) (J805), 12 Ves. 48, 69; Ifilsow v. ('luer (1840), 3 
Beav. 136; compare A'Mutuird v. Trollope (1889), 42 Ch. D. 610. ^ 

(l) See pp. 71, 138, ante. 

(to) For form of conveyance of an equity of redemption in freeholds, see 
Enoyolopeedia of Forms and Precedents, VoU XII., p. 558. The purchaser 
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mortgage (n), or otherwise dispose (o) of this estate or interest 
during his life, or dispose of the same by will(p). A mortgagor 
beneficially entitled to pos.st'.ssion of projterty for a long term of years 
capalile of enlargement can enlarge the term into a fee simple, 
notwithstanding the iiicmubrances on thoterm which ujwn enlarge¬ 
ment affect the fiio simple so created (q). Jlut a co-owner who has 
mortgaged his share to anollie.r co-owuer cannot enforce partition 
of tlio mortgaged property without the consent of the mortgagee (r). 

281 . On the death of the mortgagor intestate tlie equiiy of 
redemption in Ins moj’tgaged property desc.ends and devolves in the 
same manner f«) ainl is subject to the same incidents of dower 
curtesy (/), and oscheal («> as an} other oijuitahle estate. 

Rrot- 6 .- Liahihtii of Kqiiitif of lirtleiiipfiun to Exciuitioit for Debts. 

282 . The interest of a jiidgiuonti delilnr in an eguily of redemp¬ 
tion in either freehold (a) or leastdiohl (//) land cannot ho taken in 
execution under a wiil of c/cj/g at tlio suit of a suhicct, hut it may 
he reached by the appointment of a lecoivor (c). Every judgment 
creditor to whom the land of liis mortgagor has been actually 
delivered in execution by registiation of the order appointing a 
receiver has an interest in the eipiiiy of redemption {<!); ho can 
redeem prior incumlirancers, and is a noce.ssary paity to foreclosure 
and redeinjition (c). lie ma 3 'a]so obtain by summons an order for 
tlio salo of his delitor’s interest in such land {/). 


of an equity of riMloinptioii is under an implied obligjition to indemnify his 
vendor against tho mortgage debt (Ihidqinntk v J)aw (1802), 40 W. U 
253), and soo as to such implied indcmiiuy gcririally, p 270, post, ami 
the cases cited in note (w). tlml ; and se/*, gencr.illy, title* Salu or 1. vmt> 

(n) For lorms of mortgages of an eqmiy ot ledenqition m land, seo 
Encyclopicdia of Forms and Preciidents. Vol VIIl, ]>]) 72.) cl scq. 

(o) See Coxhonte v. Scatfe (1739), 1 Atk C03, and other cases cited in 
note (it), p. 138. ante 

(p) See title IViLLS. 

Iq) Conveyancing and Law of Property Act, J881 (44 & 45 Viet. c. 41), 
B. 65 (1), (2), (1) , see, title Itr \L PROrfillTY and ChlATTKLS Rli\L 

(r) Gibbs V. Ihiydoii (1882), 30 W. R 720; ISinchnr v. duvtes, [ISOtJ 
3 Cli 554 ; and see title PAitTiTiu)., p. 840, post As to the iiriority of the 
claim by a inorlgagr.e of an undivided share of land over a clami by the 
owners of the oclier undivided shares to charge the moitgagor with an 
oecupation rent, seo IIill v, Ilid-in. [1807] 2 Oh. 579 (legal mortgage); 
IlccUes V. Tleckles, |1892] N ]S8 (equitable niortgagiq. 

(s) Seo iiUo Dkscknt and Distribution, Vol XI., pji. 1 cl scq. 

it) See title Real Puoperit and Chattei..s Real. 

00 See tillo Descent AND Distkibution, Vol XL, j»p. 23 el seq. 

ill) IIe<U‘fl V. liucJilc;/ (1874), L. R. 17 Eq. 435, Anglo-Jialian Banh v, 
Itnvies (1878), 0 Ch. 1>. 275, ('. A 

lb) V. (Wiper (188(t), 16 Ch !). 511, C. A. 

(c) See title ExECrimN, Vol. XIV., pp. H8 el seq., ]2iets€q., and 
generally as lo the appointment ol a receiver and registiation of tlieorder 
appoiniiiig a receiver, see tbul , jip. 122 ct seq. 

{d) JUildrc V. Austin (1809), L R. 8 Eq. 220; Corlc (Earl) v. Russell 
(1871), L. R. 13 Eq. 210; Hood Barrs v. Oatheurt, [189.5J 2 Ch. 411. 

(e) Wif.nchc'sier {Bishop) v. Bearor (1797), 3 Ves. 314; Rolleston v. 
Morton (1842), I Dr. & War. 171. 191; Adams v. Baynter (1844), 1 Coll. 
630 ; i{oyee v. rJoyce (1846), 10 I. Eq. R, 128. 

(/) Judgments Act, 1864 (27 & 28 Vict. c. 112), B. 4; R. S. C., Oxd. 66, 
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The receiver holds the nu>rtgji"ed propeily subject to the prior 
inouiubi'aiices, but tlie judg'iieiii creditor can obtain a sale of the 
interest of the debtor hi Iho land without redceniiiig such prior 
iucuinbrauces {(f). 

Sect. 7 .—Eujos cement of the Eqaily of lu'deinpiion. 

Sl'H-SrcT. 1. W'I.eii Jttijlit Knfor enltf 

283 . A mortgagor is not entitled to redeem the mortgaged 
jiroperty before the day fixed in the mortgage contract for payment 
of the jirincipal (/<), unless tlie mortgagee has taken steiis to recover 
payment by taking possession of the jiropoiiy or otherwise (i). On 
that day the mortgagor has a legal right, on payment of what is 
due, to recover iho mortgaged property {1). After that day has 
passed and default has boon made, he has an equitable tight to 
redeem the property, although by reason of the condition for pay¬ 
ment liaving been broken the mortgagee’s estate has become 
absolute at law(/). 


Siiii-StXT. 2. -Cmdiiiohs of Itedemidion, 

284 . It is a settled rule of practice that after default has been 
made by a mortgiigor in payment of the jtriiicipal and interest in 
accordance with the proviso for redcmiilion, he must either give 
the mortgagee six calendar months' notice of his intention to pay 
oJf the mortgage, or pay liim six months’ interest in lieu of 
notice (/a); and it seems that if the mortgagor, after giving notice 
oi his intention to jiay oil' the moitgage, makes default in so doing 
the mortgagee, is t'ntitled to a fresh six months’notice or six months’ 
inteiest in lieu of mdice (a). * Neitlior the nature of the morlgaged 


r. Oil A lejral I'ciriaiiidta cannot be sold under this Act: see lie Uanison 
and lloUomkij, [1800] 1 Ob. 405, 0. A. ; and title lixECUTloN, Yol. XIV., 
p. 07. 

(</) Wells V. A'i'/'I/I (1874), L E. 18 Eq. 298; see title Execution, 
Vol XIY , p]). 1 l.T el seif 

(k) Blown V. (\>le (184,5;, 14K.'iTn. 427 ; and tiQ<iJla}dltnjv. Tingey {IS&5), 
34 L J. (eii) 13 

(i) Bovilly. Kndle, [IMlOj 1 (’Ii. 048; Lx parte IK«:/,chs, [1808] 1 Q. E. 
643, 548, C. A. As to tlie, iiglit to redeeiii where the period lixed Jor 
ledcinption is unreasonably distant, see note (/i), p. 143. ante. 

(k) OneJnnore v. Freedom (1870), 40 L J. (on ) 137, A.; Cummins v. 
Bhteher (1880), 14 Ch. D. 090, 0. A. As to the nature of the mort^Jagor’s 
rights until the time for payment has arrived, see 1 Powell, Law of 
Mditgages, 6tli ed. 268 a, n. ; and title Equity, Yol. XIJl., p. 90. 

(l) See p. 71, ante. 

(m) Snnth v. Smith, [1891] 3 Oh. 550, ja-r Eonki:, J , at p. 553 ; Browne 
V. Lockhart (1840), 10 Sim. 420, 424; Johnson v Beans (1889), 61 L. T. 
18, C. A.; Garforth v. Bradley (1765), 2 Ves. Sen. 675, 678 ; 2 Cases with 
Ojiimous of Counsel. 51. 

(n) Be Moss, Levy v. Sewill (1885), 31 Ch. D. 90, per Pearson, J., at 

p. 94 ; Bartlett v. Franklin (1867), 15 Wk E. 1077. The latter case is not 
au authority for the proposition that the same rule appUes if the notice to 
pay oil has been given by the mortgagee {Edmondson v. Copland, [1911] 
2 Ch. 301, 308). Mere delay in drawing up an order directing payment out 
of a fund in court to a mortgagee is not aground for demanding a further 
notice or interest in lieu ol notice {Sharpnell v. Blake (1737), 2 E'q. Caa. 
Abr. 003 ; Uanmnw v. Bricstley (1853), 16 Bear. 669). * 
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property (o), nor the fact tlu.t the property has been realised other 
wise than by the act of tlie mortgagee (;>), gives rise to any 
exception from these rules. 

If, howcA^cr, the mortgagee himself demands payment or takes 
steps to realise his security {<{), whether the time lixed by the 
mortgage deed for redemption has ai’rived or not (r), or consents to 
a sale of the mortgaged projierty in an administration action (s), or to 
payment of his delit out of a fund in court (f), be is not entitled to 
the usual six mouths’ notice or interest, even though after he 
has taken proceedings to recover Ins debt the mortgagor has given 
liim notice of nitciilion to jiay in six months (»ri: nor can a mort¬ 
gagee who has demanded payment refuse a tender of principal 
and interest to date of payment, though the time limited in the 
mortgagee’s demaijd lias been exceeded (a). Hut where a day for 
redemption has been lixed hy a foreclosure order, the mortgagor, if 
he wishes to redeem before that day, must jiay interest up to the 
day appointed (/i). 

The mortgagee is not oiilitlod to notice, or interest in lieu of 
notice, if his loan is merely of a temporary character, as, tor instance, 
in the case of an equitable mortgage hy deposit of title deeds (c), 

285 . A mortgagor who desires to discharge the, mortgage debt 
must tender to the mortgagee the full amount that is due in legal 
currency (d) and produce the same before the mortgagee unless ho 
waives tlio production (c) or rofuscs to accejit money tlieii available 


(o) SmUh V. Smith, [1801] 3 (^h. 550. 

(p) Spencer-Iiell to London and South Wei>trnt liitih Co. and MrUopolUan 
JHutiici Itail. Co. (1885), 33 W. 11. 771,. wliovo llip niorlgagcil property 
waa acquired by a T.iilw.ay comjtany coinpulfiorily. 

(q) Such steps may he taken by going into possi'ssion of the mortgaged 

property Lndlc, flSOG] 1 (’h. 648 ; see j). 180, post), or selling it 

(£fan«er V. Beiridqe (\^S\), 18 f’h I) 2.')4, C. A. ; see p. 201, post), orbring¬ 
ing an action for foreelosuie {JliU v. Bowhnds, [1807] 2 Cb 3til, 363; w‘o 
p 272, post), or to administer the mortgagor’s ostale (AV Alwlc, Prescott v. 
Phipps (1883), 23 ('h. D. 372, A.), oi giving notice to jiay off in such a 

form as to enable the mortgagee to exercise lus statutory power of sahi 
(h'dmondson v. Copland, [1911] 2 (Ih. .‘jol, 306). For the rules affecting 
iedemi»tion under bills oi sale, sec, title Hills of Salk, Vol. 111., p. 66. 

(r) BoviU V. Endle, supra 

(«) Day V. Ihy (1862), 31 Hcav. 270; and see ilatson v. Swift (1841), 
6 Jur. 645. 

it) Re iloss, Levy v. Scunll (1885), 31 Oh. D. 90. 

(«) Re Alcock, Prescott v. J^inpps, supra. 

(fl) Edmondson v. Copland, supra. 

(b) Bill V. Rowlands, suqna. 

(c) Fitzgerald's Trustee v. Mellersli, [1802] 1 Ch. 385; and as to such 
mortgages, see pp. 78 ft seq., ante. 

(d) Sentance v. Porter (1840), 7 Hare, 426; Rhodes v. Badland (1852), 
16 lieav. 212, As to touder generally, see title (Iontkact, Vol. VII., 
pp. 417 et seq. 

(e) Douglas v. Patrick (1790),*3 Term Rep. 683; Powney v, Bloniberg 
(1844), 8 Jui. 746 (a letter saying ■* D. D. now tenders,” without enclosing 
any money, not a good tender, although the mortgagee’s solicitor 
wrote^ Dwk, '* I decline your tender ”); Blumheig v. Lije Interests, etc. 
Corpo^ion, [1897] 1 Ch. 171 (an imsaccessful attempt to eslabh’sh a tender 
by obeque to the mortgagee’s agent); Be Farley, Ex parte Danks (1852), 2 
Dfi 0. M. & G. 936. 
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for immediato payment (/). The tender must l)e unconditional, but 
may be under i)rotest (//). 

Unless a jdace for payment is named in the mortgage deed, the 
tender must be made to the mortgagee or to some person entitled 
on his behalf to receive all that is due under the mortgage (h). 
Where more than one person is entitled to the money a tender 
is good which is, after full notic(^ to all parties, made at the oftico 
of one of them who is a solicitor (?). 

A stranger cannot make a valid tender; it must be made by a 
person having a jn-ima fane right to redeem {k). 

A mortgagee may lose his right to receive costs or be ordered to 
pay the costs if, by refusal of a proper timder, he renders necessary 
an action of redemjition (f), or after a suthcieiit tender commences 
an action of foreclosure (/«). llcfnsal of a pi'Ojic)’ temler is not eipial 
to payment, but if the money, after the refusal, has been ])aid into 
court or kept ready for immediate payment to the mortgagee, no 
further interest is payable (a). If it is intended that on receipt of 
the money the mf)rlgagee should execute a reconveyance, a draft of 
the proposed deed should bo sent to him at a reasonable lime before 
the tender (e). Money extorted by a mortgagee in excess of what is 
duo can be recovered by the mortgagor as money had to his use (p). 

Suu-SucT. 3 .—Adioii for lledimpUon. 

(i.) Parties. 

286. All persons entitled to redeem (f/), and all persona entitled 
to any part of tlie security or debt, are necessary parties to a 

(/) liobarts v. Jeffrrjfs (1S30)», 8 L. .1. (o. s ) (oil) 137. 

(gf) Manning v. X^unu (1845), 2 Car. \ Kir 13 ; Thorpe v. Burgess (1840), 
8 Dowl. 603 ; Scott V. Vxbrtdqe and Bulmansuorth EaU. Co. (1866), L. 11. 
1 0. P. 696; Sweny v. Smith (1869), L. K. 7 Eq. 324; Greenwood v. 
Sutelifle, fI892] 1 Ch. I, C. A. 

{h) Co. Litt. 210 a, b. 

(t) Cliff V. irfldi'icort/i (1843), 2 Y. & C. Cli (’as. 598. 

(k) Pearce v. Morris (1869), 5 Ch. App. 227. 

\l) Bank of New South Waies v. 0'(’ortwor(1889), 14 App. Cas. 273, P. C. 

(m) Smith V. Green (1844), 1 Coll. 555. 

(n) Gyles v. llnll (1726), 2 P. Wtus. 378; Harmer v. Piiesiley (1853), 16 
Beav. 569 ; Bishop v. Church (1751), 2 Vos. Sou. 371 ; Garjorth v. Bradley 
(1765), 2 Ves. Sen. 675 ; Hodges v. Croydon Canal Co. (1840), 3 Beav. 86; 
Kinnaird v. Trollope (1889), 42 (’ll I>. 610. For the purpose of stopping 
luterost the tender need not be sueli a tender as would ailotd a dei'ouce at 
law {Manning v. Burges (1663), 1 Cas. iu Cli. 29, Webb v. Crosse, [1912J 1 
Ch. 323, 328; and see p. 229, post). 

(o) Wiltshire y. Smith (1744), 3 Atk. 89; Eonrkey. Eobmson, [1911] 1 
Cli. 480; WeM v. Crosse, supra, at p. 329; and aa to reconveyance, see, 
further, p. 311, post. 

(p) Close V. J'Aipps (1844), 7 Man & G. 586 : Fraser v. Vendlebury (1861), 
10 W. R. 104; and see title Contkact, Vol. VII., p. 479. The duty of the 
mortgagee is to produce and hand over, on payment of all that is due, the 
title deeds and a duly executed reconveyance, and a refusal to do this, 
when a sutHcient tender has been made, will amount to a refusal of the 
tender {Bourke y. Robinson, [1911J 1 Ch. 480; Walker v. Jones (1866), 
L. R. 1 P. C. 60, 61). 

(q) See p. 139, ante. If the mortgagors are tenants in common they 

must all be parties to the action (Bolton y. Salmon, [1891] 2 Ch. 48). As 
to the proper parties to a foreclosure action, see p. 279, post. • 
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reilemption action (r), but the court will not stiOp redemption on 
account of the absence of a party who cannot be found if the mort¬ 
gagee runs no risk (a), aiid the court can protect the rights of 
the absent party by prasorving them in the decree (b). The rule 
requiring the presence of all parties is based on the right of the 
mortgagee to account once for all, which can only he done if the 
account is taken in the prononce of all parties who could demand an 
account (r). 

The mortgagee after assignment and intermediate assignees are 
not necessary jjarties unless they have been in iwsbeysioii, and the 
mortgagor, alleging receipts in excess of the debt, claims personal 
repayment {d). 

287 . ^Yhen a mortgage has been sub-mortgaged, both the original 
mortgagee and the sub-mortgagee are necessary parties in an action 
of redemption by the original mortgagor but the original 
mortgagee may redeem the sub-mortgagee w'ithout making tlie 
original mortgagor a party. If numerous assignments upon trust 
have been made by the mortgagee, it is suflicient if tlie persons 
having the legal estate are parties. In the case of a strict settle¬ 
ment of the mortgaged properly by the mortgagee, the first tenant 
in tail and those having intermediate estates loi- life are necessary 
parties (y). 

In the case of the death of a mortgagee of freehold lands, his 
personal representatives are necessaiy parties (//). 

In the case of copyholds, which do not vest in the ])ersonal 
representatives of the mortgagee {h), and where the mortgaged 
property and mortgage debt are not in tlie same bauds, it is 
necessary to join as iiarties the person who can reconvoy the mort¬ 
gaged property and the person who can give a discharge for the 
mortgage debt (i). 

It is not necessary to malje parties persons having an interest in 
the mortgaged property suhse(]nent to a vested estate of inheritance 

(r) Fell V. Brown (1787), 2 Iho. C. 0. 27H ; Farmer v. Curtis (1829), 
2 Sim. 466 ; Vhohnonileleij ( Marquis) v. ('Union (Lord) (1820), 2 Jac, &s W. 
1, 134; Audsley v. Horn (lUoH), 26 Beav. 195; Hood v. Fusion (185(1), 
2 Jur. (n. s.) 729 (where a stranger had, by authority of tlic mortgagee, 
obtained po88(*ssiou of part ol tlio uiortgaged property). As to au inlant 
party in a redemption action, see title Infants and Cuildren, Vol 
XVII., pp. 82, 84. 

(o) Faulkner v. Daniel (1843), 3 IJaiv, 199, 212. 

(b) Francis v. Harrison (1889), 43 Oh. D. 183 ; Oriffith v. Pound (1890), 
45 Ch. D. 653 ; Hall v. Howard (1886), 32 Oh. D. 430, C. A. 

(c) A person entitled to redeem <-annot ho omitted because his interest 
is very small (Hunter v. Macklew (1846), 5 Hare, 238). 

(d) Chambers v. Goldwin (1804), 9 Yes. 254, 269; Bickciton v. Walker 
(1885), 31 Ch. D. 151, C. A.; Hally, //award (1886), 32 Oh. I). 430, C. A.; 
Be Prytiierch, Prytherchv. Willutms (1889), 42 Ch. D. 500. 

(e) Chambers v. Qoldwin, supra, at p. 269 ; He Burrell, Burrell v. Smith 
(1869), L. R. 7 Eq. 399 ; Eobatify. Abbot (1731), 2 P. Wins. 643. As to 
sub-mortgages, see p. 132, ante, and p. 180, post. 

if) Oqfey. Slaepoole (1813), 1 Dow, 18, 31, II. L. 

(jf) Conveyancing and Law of Propei-ty Act, 1881 (44 As 46 Viet. c. 4l). 
S. 30. 

(A) See title Copthou>b. Vol. VIII., p. 88. 

(f) Smith T. Chichester (1842), 2 Dr. & War. 393. 
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the owner of which is on the record (k), nor beneficiaries represented 
by trustees, executors, or administrators (1). Tlie receipt of the 
trustees is a sufficient discharge for the money when the mortgage 
debt has been paid (m). 

288 . In the case of successive mortgages a puisne niortgag('e 
must make all inoi-|.gagees subsequent to himself, as well as the 
mortgagor, particisiu an action to redeem a prior mortgagee (a)jaiid 
if he Hooks to redeem any other mortgagee than the one immediately 
prior to himself he must make parties all mortgagees between him¬ 
self and the mortgagee whom he seeks to redeem (o); but he need 
not make a mortgagee prior to such mortgagee a })arty unless the 
amount due cannot bo ahocu-tainod in his absence. As l)etween 
himself and all behind him, a puisne mortgagee has a prior right 
to redeem a jwior niorlgageo( j>). 

289 . "Where two properties are subject to the same mortgage 
the owner of the equity of redemption of the one property is a 
necessary party in an action to redeem the other property(q). 


(li) Imiituiim of rrvccvduujB, 

290 . Any mortgagor, whether legal or equitable, or any person 
having the right to redeem any moi tgage, whether legal or equitable, 
may take out as of course an originating summons, returnable in 
the chambers of a judge of the Chancery Pivision, for redemption, 
reconveyance, and delivery of possession by the mortgagee (r). 
A summons cannot, it seems, he issued for possession only (s). The 


(k) Lloyd V. JoJmr.k (1804), 9 Ves. 37 ; Giffard v. TTort (1804), 1 Sch. & 
Lef. 38G, 406; (Jodiburn v. Tliomygon (1809), 16 Ves. 321, 326. 

{1) K. S. C., Orel, 16, r. 8; Jennlvgs v. Jordan (1881), 6 App. Gas. 698 ; 
Be Cooper, Cooper v. Vesey (1882), 20 Ch. J). 611, C. A. For the rights of 
creditors under deeds ol assignment to trustees for payment of debts, seo 
i^lade V. liiijg (18J3), 3 Hare, 35; Smith v. Baker (1842), 1 Y. & C. Gh. 
Gas. 223 ; Hoiley v. Modnj (1858), 25 Beav. 253; Troughton v. Bvnkes 
(1801), 6 Ves. 573 ; Yealmdn v. Ycatman (1877), 7 Gh. 1). 210, 

(m) Conveyanemg and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8. 36. 

(n) Fell V. Brown (1787), 2 Bro. C. C. 276; Johnson v, lloldsvoorth 
(1850), 1 Sim (n. S ) 106, 109; Farmer v. Ovrtis (1829), 2 Sun. 466; Bose 
V. Page (1829), 2 Sim, 471; Itanishollom v. Wallis (1835), 5 L. J. (CH.) 92 ; 
Bichards v. Cooper (1842), 6 Beav. 304 ; Slade v. Bigg, supra; Teevan v. 
Smith (1882), 20 Gh. I). 724, C. A. 

(o) Teevan V. Smith, supra. 

Ip) Kensington (JjohI) v. Bouverie (1852), 10 Beav. 194. As to a case 
whore tlio suhsetpieut mortgagee cannot make the mortgagor a party, 
e.g., by reason of a covenant not to foreclose tor a certain period, see 
BamsboUoin 7 . Walhs, sttpra , Smith v. Green (1844), 1 Coll. 555 ; Rhodes 
V. Buokland (1852), 16 Beav. 212. 

(q) Falk v. Clinton (Lord) (1805), 12 Ves. 48, 59; Cholmondeley {Marquis) 
V. Clinton (Lord) (1820), 2 Jae. & W. 1, 134 ; Ball v. Heward (1886), 32 
Ch. D. 430, C. A. A mortgagee who holds several distinct mortgage under 
the same mortgagor may, as a general jule, consolidate them, that is, treat 
them as one, and decline to bo redeemed as to any unless he is redeemed 
as to all (Jenni/ngs v. Jordan, supra, per Lord Skluobne, L.C., at p. 700; 
Ireson v. Venn (1796), 2 Cox, Eq. Gas. 426; and see p. 208, pos4). 

(r) E. S. C., Old. 55, r. 5a. An originating summons can now be served 

by leave of the court out of the jurismotion (E. S. C., Ord. 11, r.»8A); see 
title Pbacticb and Pbocedube. , 

(«) Yearly Practice of the Supreme Court, 19\2, p. 831: BUI v. Stephens 
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action can be commenced by writ, but at the plaintiff’s risk of 
being allowed only the costs of an originating eummons (t). 

(ii].) /‘/ea'hngs. 

291 . The plaintiff must set forth in his statement of claim, or 
in an affidavit in support of the summons, the mortgage contract 
and all tlie material facts, showing liow he derives his right to 
redeem if he is not the original moi tgagor. lie should also state 
shortly any special circumstances, such as that the defendant 
mortgagee has been in possession. The mortgagee can deny tlie 
lilaintili's right to redeem (a), or any of the allegations in the state¬ 
ment of claim or affidavit (a). 

Every action against a mortgagee by the .owner of the equity of 
redemption who admits the mortgage must expressly or by impli¬ 
cation contain an offer to redeem {h), except in the following cases, 
namely, wlien a person entitled to redeem asks for a sale of the 
mortgag(al propi'rty instiiad of redemption (c), when the question 
raised is one merely of construction arising under the mortgage 
deed((/), or when the mortgagee has become a party to tiaists 
affecting the etpiity of redemption, in which case any person 
interested in those trusts may enforce their due performance 
without offeiiiig to redeem (<»). 

A mortgagor ivho does not admit the mortgage, and has failed in 
an action, containing no prayer for redemption, brought to impeach 
the mortgage, will not be allowed in that action to redeem a 


(1887), imreported. The practice is otherwise in Ireland, where, however, 
the rule corresponding to It. S. 0., Drd. .'iS, r. 5 a, is slightly different (Bank 
of Ireland v. Slattery, [1911] 1 T- It- 93) • 

(t) Johnson v. Evans {18Sy), 60 L. T. 20. No appeal by a mortgagor as to 
costs can be brought except by leave of the judge (Charles v. Jones (1886), 
33 I'll. 1). 80. (' A.) A wnt instead of an originating summons is jusl^ifiahlo 
w'hen Die decision does not depend solely on the conslruction of the docii- 
menls, but there fire disputed facts of such complexity that tliey cannot be 
conveniently adjudicated upon unless they are brought before the court in 
a statement of cljurn. It would seem- that questions of priorities among 
mortgagees cannot be decided on an originating summons (Re Giles, Real 
and Personal Advance Co. v. A/ic/ieM (1890), 43 Oh. 1). 391, C. A.). 

(u) This denial, if unfounded, may be a OTound for depriving the mort¬ 
gagee of his costs (Incorpornled Society v. Richards (184i), 1 Dr, &, War. 
258, 334). As to pleading generally, see title Pleading. 

(a) R. H. 0., Part 1., Appendix 0, s. II., No. 6; and Appendix D, s. II. 

(5) Troughton v. Rvnkes (1801), 6 Vea. 573 ; Dalton v. Jlayter (1844), 7 
Beav. 313; Tasker v. Small (1837), 3 My. & Or. 63; Inman v. Wearing 
(I850j, 3 i)e G. & ym. 729 ; Harding v. Tingey (1865), 34 L. J. (cn.) 13; 
Hughes v. Cook (1865), 34 Beav. 407 ; Gordon Horsfall (1846), 5 Moo. 
P. i'. 393. Hut it is not necessary to offer to redeem annuities (Knight 

V. limvifer (185S), 2 De G. & J. 421, 446, 0. A.). 

(c) Oonveyauemg and Law «if Projierty Act, 1881 (44 & 45 Viet. c. 41), 
s. 25. Under the old practice an off er to redeem had to he pleaded expressly 
or in snbatauee; but if the pleadings made a case for redemjition the court 
would give leave to amend (Palk t. Clinton (Lord) (1805), 12 Ves, 48), and 
would require the mortgagor to undertake to redeem (Balfe v. Lord (1842), 
2 Dr. & War, 480). 

(d) K. y. 0 ., Ord. 54a, r. 1; Re Nohhs, Nobbs v. Law Reversionary 
IrUeresttSoeiety, [1896] 2 Oh. 830. 

(«^ Dalton T. Hayter, supra; Jsfferys v. Dickson (1866), 1 Ch. App. 183. 
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mortgagee who has relied wholly on his title as mortgagee, but 
must commence a new action for redemption (/’). lie may, how¬ 
ever, redeem in the same action if the mortgagee has not relied 
solely on his title as mortgagee, but has claimed that he has become 
absolute owner (//). 

(iv.) U'wovcry. 

292 . In an action for redemption discovery can be enforced of the 
amount claimed to be due (//), of the mortgagee’s secmdties (i), and of 
the names of incumbrancers (./). So long as his right to redeem sub¬ 
sists, a mortgagor, if the mortgage was made since the 81st December, 
1881, is entitled at his own cost to inspect and take copies or 
abstracts of or extracts from the documents of title in the mort¬ 
gagee’s custody or power relating to the mortgaged property (/:). 

(v.) Order for Redetnidion or 

293 . The common form order for redemption directs an account 
of what is due to the mortgagee under the mortgage, and for his taxcxl 
costs of the redemption action, and directs a reconveyance (/) of the 
mortgaged i)ro])erty to the mortgagor, free from all incuml)rances 
done by the mortg.igee or ])ersons claiming under him, and delivery 
up of the title deeds, upon the mortgagor paying to the mortgagee 
the amount certified to be due within six months (/n) after the date 
of the master's certificate, at a lime and p^ace to be appointed by 
such certificate (?<); and it further directs that if the mortgagor 
makes default in such payment his action is to stand dismissed with 
costs ff>). If the mortgagee has been in possession the order directs 

(/) Martinez Cooper (1826), 2 Russ. 198, 216 ; Johnkon v. Fmennieiter 
(1858), 25 Beav. 88 ; Crenver etc.,Mining Co. v. Willyanis (1866), 35 Bcav. 
3.53 ; Jervu v. Berndge (1873), 8 CJi. App'. 351. 

{g) National Bank of Australasia v. United Iland-in-Uand and Band of 
Hove Co. (1879), 4 App. Cas. 391, P. C. 

(A) Bri^water v. He Winton (1863), 33 L. .7. ((’ir.) 238 ; Elmer v. Creasy 
(1873), 9 Oh App. 69, 0. A ; Beavan v. ('ook (1869), 17 VV. K. 872. For 
the law of discovery generally, see title DiscovmtY, In.si’Uction, ano 
iNTJSRKOaATOiiiES, Vol. XI., pp. 36 el seq. 

(i) IFcst of England and South Wales Bank v. Nickolls (1877), 6 Ch. D. 
613. 

(j) Union Bank of London v. Manby (1879), 13 Oh. 1). 239, C. A. 

{k) Conveyancing and Law of Property Act, 1881 (44 & 46 Vict. c. 41), 
R. 16; see title Discovery, Inspection, and Interrouatories. Vol. XL, 
p. 81. Inspiujtion can be enforced by a mortgagor by an action id the 
• 'hancory Division (Bum v. London and South Wales Coal <''o..[189UJ W. N. 
209). For the Lability of the mortg-agoo to produce title deeds, see p. 206, 
post. 

(l) If one of two mortgagees has disappeared, the costs of obtaining a 
vesting order to get in his interest must be borne, in the absence of mis¬ 
conduct by the other mortgagee, by the mortgagor (irc66 v. Crosse, [1911J 
1 Ch. 323) 

(m) This means calendar months (R. S. C., Ord. 64, r. 1 ; and see title 
'I'lME). A longer or shorter time may be given in special circumstances 
[Lewis v.'Aberaare and Blymouth Co. (18W), 63 L. J. (cii.) 741). 

(n) For the form of the master’s certificate, which is the same in this 

respect both in foreclosure and redemption actions, see Darnell’s Chancery 
Forms, 6th ed., p. 771. As to payment of arrears of interest, se^ title 
Limitation op Actions, Vol. XIX., p 101. , 

lo) See 3 Seton, Judgments and Orders, 6th ed., p. 1926. 
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as against the mortgagee an account of the rents and profits of the 
mortgaged property on the froting of wilful default (?>); and if the 
mortgagor alleges that nothing is due on the mortgage, a direc 
tion is added for recoiivoyanco within twenty-one days after the 
date of the certificate, if on taking the accounts it appears that 
nothing is in fact due (r;). 

Special directions are sometimes added as to improvements 
or substantial repairs by tlio mortgagee (»•); but sums expended in 
necessary repairs, and any sums jiroperly included under the mort¬ 
gage contract, are allowed as '‘just allowances” without special 
direction (s). Special directions may also bo added io charge the 
mortgagee with wilful neglect in allowing the mortgaged property 
to deteriorate (f), or for imjiroper management ((f), waste (/>), or 
improper sale (c), or to bring out any siiccial circumstance, such as 
a valuation of the security in the mortgagor’s bankruptcy (d), and 
accounts may be directed to be taken with rests (f). If the order for 
redemption is made after tender, the account is directed of what was 
due oil the date of such tender, with consequential directions to 
meet the alternative results of the amount due exceeding or not 
exceeding the amount tendered (/). 

294 . "Where there are successive incumbrancers, the order direcls 
redemption by them according to their priorities, a puisne mort¬ 
gagee on redeeming the prior luoitgagees being given the right to 
foreclose siibsefjueut moitgagees and the mortgagor unless they in 
tlieir turn redeem him(f/). Tlie order may declare the priorities 
of the various iiicumbraueers (/i), or direct an inquiry as to 
priorities (i). If Ihe action is brought by a puisne mortgagee to 
redeem the first mortgagee and he fails to redeem, the action will 
be dismissed with costs as against l) 0 «th the first mortgagee and tlie 
mortgagor (A.), but a puisne mortgagee of two properties, separately 


(p) See 3 Seton, Judgiucnls and Orders, 6tli ed., pp. iSlKi, 1926. As to 
wiliul default, see pp. 198, 199, jmt. 

(q) 3 Setou, Judgments and Orders, 6th ed., p. 1926. 

(r) Ihid , pp. 1957, 1959. 

(s) 11. S. C., Ord. 33, i 8 ; BUtekford v. Davis (1869), 4 Ch. App. 304; 

Wilkes V. Saunion (1877), 7 I). 188 ; Tvpion Green VolUerq Vo. v. Tipton 

JHoat Colliery Co. (1877), 7 Oh. 1). 192; Sliepard v. Jones (1882), 21 Ch. If. 
469, C. A.; and see p. 240, post. 

(t) 3 Seton, Judgments and Orders, 6th ed., p. 1960. 

(a) Wraqq v. Denham (1830), 2 Y. & C. (EX.) 117 ; Batchelor v. Middleton 
(1848), 6 Ilare, 75, 8.5 

(b) Sec p. 203. post. 

(ej 3 Seton, Judgments and Orders, 6th ed., p. 1962. 

Id) Ihid., p 1964; Bvou'les v Jhbbs (1889), .37 W. R. 378 ; Sanguvietti v. 
Stuckey's lUmking Co. (No, 2), (1896J1 Ch. 602; and see title llANKHurTCY 
AN1> iNSOLVElfeT, Vol. 11., ]>. 228 


(t) 3 Seton, Judgments and Oiders, 6th ed., p. 1956. As to rests, see 
p. 220, post. 

if) 3 Seton, Judgments and Orders, 6th ed., pp. 1926, 1928. As to 
tender, see p. 148, ante. • 

(ff) JhUi., p. 1982; Archdeacon v. Bowes (1824), M'Cle. 149. 

(A) Jones v, Griffith (1845), 2 Coll. 207. 

(i) Duherly v. Day (1851), 14 Beav. 9. 

(Jfc|^Pe% V. Wathen (1849), 7 Hare, 361; HdOeU v. Fwze (1886), 31 
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nortgaged to different prior incumbrancers, is entitled on redreming 
he prior incumbrance on one property to foreclose the mortgagor 
IS regards such proi)ei’ty, although the prior incumbrance on ihe 
(ther property remains unredeemed ( 1 ). 

295 . As a rule, failure by a mortgagor to pay the amount 
■ortilied duo to the mortgageo 'within the time fixed by the order 
or redemption involves the dismissal of the action (m), unless the 
ourt for good cause (v) extends the time. The court will not 
oadily extend the time in a rt'demption action {<>), but it will do 
0 in a case of boiid jidr mialake (p). 

296 . Dismissal for any cause, except want of prosecution (q), of 
.11 action for the redemption of a legal mortgage, is equivalent to a 
inal order of foreclosure against the plaintiff (r), and in the case 
if successive mortgages, if tho mortgagor is the plaintiff, the effect 
if excluding his interest is that the last of the incumbrancers 
lecomes quusi-mortgagor, the jirior mortgagees ranking according 
0 their priorjtie.s(.s). 8uch dismissal forecloses not only the mort- 
;agor and his heirs, hut also a person who has purchased the equity 
if redemption after tho date of the ivrit or sumnioiis if tho action 
las been duly registered as" a Us pehdeus (t) ; but the trustee in 
laukruptcy of a mortgagor who becomes bankrupt after the writ 
ir summons is not foreclosed unless he has been made a party to 
he action (rf). 

Dismissal of an action for redemption of an equitable mortgage 
ly deposit of deeds docs not pass the legal estate to the mortgagee (5). 

297 . Instead of making an order for redemption the court has 
lower in an action for redemption or sale, or rediiiiqition alone or 
iido alone, to make an orde.r ftp- sale of the mortgaged property {<■), 

(1) Velly V. Walken (lS4t)), 7 lliirc, 351. 

(w) Faulkner v. Ballon (1835), 7 Smi. 319 ; and see form of orders in 3 
>elon. .Judgmctils and Orders, 6tli od., ])p. 1926 et seq. Tho dismissal of the 
letiou IS obtained on motion of course, siippoited by affidavit, ol attendance 
.0 receive iiayinont and iion-payineiit (DuuicU’s Chancery Forms, p. 782). 

(«) Jones V. ('renwiehe (1839), 9 Sim. 304. 

(o) NowsieJkni V. Wake/ield (1811), 17 Ves. 417; Faulkner v. Bolton, 
luprn. 

(p) Collinson v. Jeffery, [18t)6] 1 Ch 644. 

\q) llansutd v. Ihtrdy (1812), 18 Ves. 456. 

(r) Cholmloy v. Oxjord (Countess Dowager) (1742), 2 Atk. 267; TTin- 
'hester (Bishop) v. Paine (1806), 11 Ves. i94; Inman v. Wearing (1850), 
i De 0. & 8m. 729 ; Re Alison, Johnson v. Mounsey (1879), 11 Ch. D. 284, 
293, C. A. Hut not against other persona entitled to redeem (lie O'eaves, 
Kjc parte Paine (1863), 3 De Gr. J. & Sm. 458, 463; Chippdl v. Rees (1852), 
1 De 0. M. & O. 393). 

(s) Gottingham v. Shrewsbury (Earl) (1843), 3 Hare, 627, 637. 

(0 Garth V. Ward (1741), 2 Atk. 174. 

(a) Wood V. Swrr (1864), 19 Beav. 551. As to foreclosing a e^ty who 
has mortgaged his own property, see Beckett v. Micklethwaite (1821), 
Madd. & G. 199 ; Aldworth v. Robinson (1840), 2 Beav. 287. 

(b) Marshall v. Shreivsbury (1875), 10 Qh. App. 250. 

(c) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), 

f*. 25 (I). It has been said that such an order is a matter of right (Clarke v. 
PanneU (1884), 29 Sol. Jo, 147); but see Brewer v. Square, [1892] 2 Ch. Ill, 
where the matter is treated as one for the exercise of judicial disordtion; 
«'uid see p. 291, post, " 
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and such an order can be made even on an interlocutory applica¬ 
tion (d). Any person entitled to redeem can procure the order if 
the action is brought by liim {r). The sale may be made out of 
court (/), provided that all persons interested are before the court 
or bound by the order (y), but the purchase-money is ordered to bo 
paid into court (J‘) 

(\ 1 .) Cu'ylS. 

298 . In an actioTi of redemption the mortgagor, as a rule, pays 
bis owTi costs. The right of the mortgagee is to add all costs, 
charges, and expenses projierly incurred in relation to the mort- 
gjigeci pro 2 )erty to bis mortgage debt (//). 

Sect. ^.—Loss of Jiojht to lii'dfrm. 

299 . The right of re(1emi)tion is lost on a sale or release of the 
equity of redemption by the mortgagor to the mortgagee made by 
a separate transaction subsequent to the mortgage and entirely 
independent of any bargain contemporaneous with it (<), or by a valid 
sale of the iirojierty by the mortgagee under his power of sale (,/). 

The right of redemption may also bo lost by lapse of timef/.), or 
by the operation of an order for foreclosure {1). 

A mortgagor who, having mortgaged his lands, grants a subse¬ 
quent mortgage thereof witliout giving the subsequent mortgagee 
notice in writing of the prior incumbrance, is deprived by statute 
of all equity of redemption in respect of the subsequent mort¬ 
gage (wi); but he can redeem at the time fixed in the mortgage (n). 
The statutory restriction does not apply to equitable charges (o) 
or to cases where the 8ubse([\ient mortgage contains jirojicrty of 
substantial value in addition to that compiised in the earlier 

(d) WooUffjf V. Cohuin (1882), 21 Cli D. 169. 

(c) Conveyauciug .-ind Law of Property Act, 1881 (41 & 45 Viet, c. 41), 
6. 25 (1). 

(/) irooWry V. Colman, sufra; Davies v. Wright (1886), 32 Ch. D. 220 j 
Brewer v. Square, 11892] 2 Oh. 111. 

(g) It. S. C.., Old. 51, r. 1 a. 

\h) IJewitt V Loosemorc (1851), 9 Hare, 449 ; Dunslnn v. Patterson (1847), 
2 Ph. 341 ; Volte,dl v. Stratton (1872), 8 ('ll. App. 295 ; lie Sneyd, Ex parte 
Fewings (1883), 25 Ch. D. 33S, A. The projier costs, charges, and 
expenses of a mortgagee, liis iiglit to them, and the circiimstauces under 
which ho may be deprived ot tlaan, or even ordered to pay the mortgagor’s 
costs made necessary by the mortgagee’s misconduct, are dealt with at 
pp. 231 et seq., post. 

(t) See pp. 71, 144, ante. 

(ji p 71, onte, and pp 215 25%, post. 

{k) See title IjImitatton of Actions, Vol. XIX., p. 149; and see ibid., 
p. 133, note (/), For an appro [iriate recital of suck a title, see Encyclo- 
pa)dia of Forms and Precedents, Vol. V., p. 561, and for a conveyauco 
thereunder see ibid., Vol. XII., pp. 566, 902. 

(Z) See p. 293, post. Property which becomes vested in trustees as the 
result of foreclosure, or by virtue of the Statutes of Limitation, is held by 
them on a statutory trust for sale with power to postpone such sale so long 
as they tliink lit (Conveyancing i^ct, 1911 (1 & 2 Geo. 5, c. 37), 8. 9); see 
title Tkusts and Tbustees. 

(m) Sftat. (1692) 4 Will. & Mar. c. 16, bb. 2 , 3. 

«) *lbid.: KennaH v, Futvoye (1860), 2 Giff. 81, 

{o) Kemard r. Futvoye, supra. 



?ART IV^.—The Equity of Redemption. 


167 


mortgage (p), or where the subsequent mortgagee has been guilty of 
unfair dealing (q). 


Part V.—Rights and Liabilities of the 

Mortgagor. 

Sect. 1. — .4s mjards the Moifpapec. 

Sith-Skct 1.- liifjhi io ros^c^svm vnd !lmi}d n/* Revtii and Vrtijih, 

300 . Wlicn a legal mortgage (a) is executed, the mortgagee 
becomes the legal owner of the mortgaged property, and in the 
absence of express stipulation to the contraiy {!>) is entitled to 
immediate possession (c) or leceipt of the rents and profits (d); Imt 
until the mortgagee demands ])ossessiou (c), or enters into receipt ot 
the rents and profits of the mortgaged ]irop(!rty, it is of the nature 
of the transaction tliat the mortgagor should remain in possession, 
and such possession is I’ightful (f). 

No occupation rent can, prior to demand for possession, he 
charged against the mortgagor for that jiart of the mortgaged land 
which is ill his occupation, nor can the mortgagee claim back 
rents (r;) or profits (h) accrued due and received before his demand 


ip) Stafford v. Selbif (1707), 2 Vern. 581). 

iq) James v. Kerr (1889), 40 Ch. 1). 449, 455. 

(a) As to legal and equitable mortgages, see pp 72, 74, ante As to Uow 
bar an nqiutablo mortgagee is entitled to po.sse.ssion, see p. 190, po^■f 

(ft) See Kcceh d. ir<irwe v. //ftW (1778), 1 pong (k b.) 21 ; Gihht v. 
(Uinkshank (1873), L. Jl. 8 0. T 454, 4G1; Moore v. Shelley (1883), 8 App. 
(’as 285, P. C. 

(e) Fope V. Biggs (1820), 9 B. & 0. 245, per Littledale, J., at p. 253 ; 
Cholmondeley {Marquis) v. (Hinton (Lord) (1817), 2 Mer. 171, per Grant, 
M.E., at p. 359 ; and see iip. 73, 74, ante, 189, post. 

(d) Pope V. Bigqs, supra. 

(e) Bagnnll v. Villar (1879), 12 Ch 1). 812. The mortgagor can right¬ 
fully ref'am possession against the mortgagee’s receiver until demand for 
possession is made, unless the order ap])ointing the receiver directs the 
mortgagor to attorn or deliver up possession (Bandfield v. Bandfiield (1859), 
7 W R. 651 ; Yorkshire Banking Vo. v. Mullnn (1887), 35 Ch. I). 125). 

(/) Heath v. Pugh (1881), 6 Q.'B. 1). 34.5, C. A., per Lord Selborne, L.C., 
at p. 359 ; affirmed, suft nom. Pngh v. Heath (1882), 7 App. Cas. 235. For 
a form ot consent by a mortgagee exercising his statutory powers, see 
Plncyclopiedia of I'd mis and Precedents, Vol. XIII., p. 716. 

(g) Jolly V. Arbuthnol (1859), 4 De G. & J. 224; Yorkshire Banking 

Co. V. Mullan, supra ; see also Green v. Bheinberg (1911), 104 L. T. 
149, C. A. (rent paid to mortgagor in advance). Back rents received 
hy a sequestrator are in eustodid legis, and can be recovered from him 
by a mortgagee. Rents received by a receiver do not belong to a mort¬ 
gagee unless they were originally received on his behalf. The remedy of 
the mortgagee is to move to discharge the receiver and enter into posses- 
sioa (Thomas v. Brigstocke (1827), 4 Ru4h. 64; Be Hoare, Hoare v, Owen, 
[1892] 3 Ch. 94). As to the appointment of a receiver by the morlgagee, 
see p. 264, post. * 

(h) Higgins v. York Buildings Co. (1740), 2 Atk. 107 ; Ex parte TFtfcori 
1813), 2 Ves. & B. 252; Hele v. Bexley (Lord), Whilfi,eld v. Bowyer, WkU/ield 
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for possession. The mortgagor receives the profits for his own 
use and not as agent or haiLft for the mortgagee, even though the 
mortgaged property is a life estate or other wasting security {i). 

While rightfully in possession the mortgagor can. so far as is 
consistent with th’o mortgngco’s rights (/j), cut and sell tho crops and 
underwood in the onlnniry couvso of managcnient (1), remove 
tenants’ fixtures (lu), nominate to livings {a), hold the title deeds 
against everyone exe-ojit the mortgagee (h), and vote at parliamentai'y 
elections in respect of the mortgaged lan(l(r). 

Sur.-yROT. 2---I'o thou a% Tomiit. 

301. A mortgagor who romnins in posses'-ion of ihe mortgaged 
property by permission of the mortgagee, witlioul exiiress ]»ro- 
vision (d), is a tenant to the mortgagee, but his tenancy differs in 
some material respects from any other tenancy, fie has not the 
rights of a tenant at will (c), and Ijo may ho tuinod out of possession 
without notice, and is not entitled to cmblomonts. llis tenancy is 
only qvudmn moilo a tenancy at will (/). The mortgagee may treat 


V. Knight (18o5), 20 Bciiv. 127. Wliero a mortgaged fued ^as misajipro- 
prialcd, and the mortgagor recovered cajntal and arre.irs of income, the 
mortgagee was held to have no claim to the arrears {Life Asaociation of 
Scotland v Siddnl (1801), 3 Do tl. F. & J. 271). 

(i) Coltnan v. St Albans (Duke) (1790), .3 AVs 26; Trent v. Hunt (1853), 
9 Exch. 14 ; Jollij V Arhuthnot (1859), 4 Fe C. & J. 224, 236; Markwiek v. 
IIurdinglunn (1880), 15 Ch, I). 339. 3'19, C. A ; and see lie Anglescifs 
(Marquis) Estate, Paget v. AnqJeseij (liiI4),Ij. It. 17 F.q. 283, where .a mort¬ 
gagee of a lile estate, though he had not enteiedinto poRscssion, umsuccoss- 
luUy claimed an apportioned pait of the, rents accruing due after the 
mortgagor’s death by virtue of the Apportionment Act, 1833 (4 & 6 Will. 4, 
c. 22) 

(7i) As to the mortgagee’s right of po.ssfes!-ioi]. see p. 189, iiosl. 

(l) Hampton v. Hodges (1803), 8 Vcs. 105 (undeiwood); Ilagnall v 
Villfir (1879), 12 Oh. D 812 (crops); lie PluUips, Ex parte Nalional Mer¬ 
cantile Bank (1880), 10 (’h. D. 10-i, C. A.; and as to timber, see Hippesley v. 
Spencer (1820), 5 Madd. 422 ; Hiimjdtreys v. Harrison (1820), 1 ,lac & W. 
681; King v. Smith (1843), 2 Hare, 239, 243; Kekewich v. Marker (1851), 
3 Mac. & (}. 311, 329; lie J^hdltps, Ex -parte National Mercantile Bank 
(1868), 16 Oh D. 104, 106, 0 A ; Harper v. Aphn (1886), 54 L T. 383. 

(m) Gough v. Hood <£; Oo, [1S94J 1 Q. 13 713, 0. A ; Huddersfield 
Banking Vo., Ltd. v. Lister (llennj) & Son, Ltd , f 189,1] 2 Oh 273, 282, 286, 
0. A.; Ellis V. Glover and Hobson, Ltd., [1908] 1 K. B. 388, C. A.; and sec 
p 119, ante. 

(rt) li?ee p. 129, ante. 

(b) Davies v. Fcnion (18t4), 6 Q. B. 443 ; Newton v. Beck (1858), 3 
n. & N. 220. 

(c) Parlhinienlary Voters lle,<;islralion Act, 1843 (6 & 7 VieJ;. o 18), 
B, 74; and see title Elections, Vol Xlf, p 1.50. 

(d) For cases of express provi-sions as to tenancies, see Doe d. Bastow v. 

Cot. (1847), 11 Q. B. 122 (inortgagor tenant at will and plea.sure of mort¬ 
gagee at yearly rent); Doe d. Jh.ite v. Davies (1851), 7 Exch. 89 (eoven.ont 
for quiet enjoyment by mortgagor as tenant at will at yearly rent); 
Waller v. Giles (1848), 6 C. B. 662 (inortgagors to retain possession until 
default, with proviso they should be tenants at will at a rout); and see 
p. 169, post. * 

(e) As to the nature of a tenancy at will, see title Landlord and 
TenanI? Vol. XVIII., pp. 434 et scq.; and see title BANK.Bin*Tcr and 
Insolvency, Vol. IT., p. 293. 

(/) Moss V. QaUim&re (1779), I Doug. (k. b ) 279, per Lord Mansfield, at 
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tho mortgagor, as against a stranger, as iiis tenant at will, and as 
reversioner bring an action of trespass against a third pei son ( 7 ), 
))ut the mortgagee is not l)t)nnd to rocognise smcIi ti naney, and may 
bring ejectment against the mortgagor as a tres])aHS(^j' without a 
previous demand of posaessioii (h). A mortgagor is not a tonant 
at will of the mortgagee witliiii the moaning of the Statute of 
Limitations (j). 

302 . A tenancy may be c’cpressly created, and an express provision 
in the mortgage deed that the mortgagor may remain in possession 
until some certain event may amount to a redemise by the mort¬ 
gagee (/i). 

303 . If the mortgagor by the inorlgrige deed attorns (0 to the 
mortgagee, the relationship ot landlord and tenant arises lujtween 
them, and the mortgagee can avail liimseU of the a])})ropriate 
summary procedure for recovery of possessnui (»;)• Bucli a edause 
is invalid so far as it purjiorts to confer a right to distrain upon 
any chattels (a), unless the inor/gagee lias a'-tually entered into 
possession and demised the land to the mortgagor as his tenant 
at a fair and reasonable rent ( 0 ), in whicb case the mortgagee can 


Sect. 1. 

As regards 
the 

Mortgagee. 

Without 
exjircbs agree¬ 
ment. 


Exprrsn 

agreement. 


Attornment 

clause. 


p. 282; (lirLlopJiPi's v. Sjmrle (1820), 2 .Juo. & AV 223; Partridge v. liere 
(1822), ,•) B & All). (>04 ; llikhmnn v. Walloii (1(S3.S), 4 M. & \V. 409 ; Re 
KiUijlit, h.r ixute Ibheruood (18.^2), 22 Cli. 1). 1184, A , per .Iessel, M li., 
jitp 392 

(f/) Parliidijp V Jioe, 

(h) Poe d. Rohii V. jl/at.sn/ (1828), 8 B &r 0 707, 708; Doe d. Uiggin- 
hotham V Jlatioa (isj!)), 11 Ad & El 307, 314. 

(^) Real l'io]t(“)iy Eiinit.ilion Act, 1833,(3 i.Sr 4 Will. 4, c. 27), 8 7 ; and 
Ho,r title Lium'nox of Action’s, Vol. XIX , ])i) 113, noU* (/), 123. 

(L) A dciiust' !■< iii)|ilu‘d hy .a (‘ov<'M.irit that the mortgagor may remain 111 
liosspssioii unlil delauh., but there is no such unplieatioii where the oovemint 
IS that tlie inort,gag('o may ('uter afler default {WiJhiyuon v. Hall (1837), 
t Seott, 301 ; Ihe d. Roglanfc v. Lighifuol (1841), 8 M. & AV. Clowes 
V. Hughes (1870), L. U .5 Exch. 100; Gibbsv, Cruilcshank (1873), L. U 8 
(\ P 4.'>4; Moore v. iCidlcy (1883), 8 App. Oas. 285, P. C.); and boo 
p. 191, pod 

(/) Soo lith* T,ANi»i/nir> and Tenant, ATol XA'llT., p 330. For form 
of attornment clause in a moitgage, boo Encycloi)a.*dia of Forms and 
Precedents, Vol. A’lII., p 507. 

(»n) R. S. (b, Ord. 3. r. 6 (f ), Ord. 14; Dauhun v. Lavington (1884), 13 
Q. B. D. 347 ; Hall v. Comfort (1886), 18 Q. B I). 11 ; Mumford v. Coliter 
(1890), 25 Q. B. 1). 279 ; Kemp v. Lester, [1890] 2 Q 11 162, 0. A. ; and 
see titles 1 )tsti!e.‘5s, V(d XI, p 127; Landlord and Tenant, Vol XVIII., 
pp. 558. ,559. 

in) Inasmuch a=! it is incapable of being regisiored as a bill of s.ale ; see 
1i(Ie Bills of Sale, Vol. Ill., p. 14 ; Green v. Marsh, [1892] 2 Q. B. 330, 
C. A. As to the effect of a covenant for payment in avoid bill of B,a]o, 
‘.ee Davies v. Rees (1886), 17 Q. B. B. 408, C. A,: Idle Bills of Sale, 
A’ol. III., p. 34; and compare Re Burdclf, Kx paik Bryne (1888), 20 
Q. B. D. 310. C. A. 

( 0 ) lie WiUis, Ex parle Kennedy (1886), 21 Q. B. D. 384. C. A. As to 
M’hat is a fair and reasonable rent, see Re Thompson, Ex parte Williams 
(1877), 7 Ch. I). 138, 0. A.; Be Bowes, Ex parte Jflcl’stm (1880), *4 Ch.D. 
726, C. A.; Re Knight, Ex parte Voisey (1882), 21 Ch. D. 442. C. A- The 
rent may be fluctuating in amount (Re Knight, Ex parte Voisey,,supra ; 
Be Btoekion Iron Furnace Co. (1879), 10 Ch. 1). 335, C. A. (a moilgage to 



160 


MoUTtUGE. 


Sbct. 1. 

As regards 
tiie 

Mortgagee. 

EatoppeL 
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distrain on tho goods either of the mortgagor (p) or of a stranger as 
fully as an ordinary landloid [q). 

A mortgagor who has attorned to a puisne mortgagee is estopped 
from denying the tenancy altliough it may appear from the deed 
that the legal estate is vested in the first mortgagee (/*)• 


Pitb-Seut. 3.— Ltahilifij for 

304 . The power of the mortgagor while in possession to exercise 
all the rights of ownership is subject to the limitation that he may 
not diminish the security so as to render it insuflicient. Waste (a) by 
a mortgagor in possession, for cxamplo, by felling timber or pulling 
down a house, will be restrained by injunction on proof that the 
security is thereby made deficient {h), or after order for fore¬ 
closure (c) without such proof. 

Sect. 2.—Js rcqauh Thud Pariies. 

Sub-Sect. \.~Lmsis ('mtfrd hfore (hr Mnrhiaye. 

305 . A mortgage of land in lease at the date of tbo mortgage 
is an assigunieiit of the reversion to the mortgagee, tvho is bound 

Becuro a ounont accomjt); title Bills of Sale, Vol. III., pp. 15, 16). 
And as to what amounts to possession by a inortgiigee, see ]>. 193, post 

(/>) lie Stockton Iron Furnace Co. (1879), 10 (.'h J). 335, /\.; He ThreJ- 

fall. Ex parte (pieen's fienelii Jin, Idimj Society (1880), 16 (Ih. D. 274, C. A.; 
and SCO title Lats'dloim) and 'I’enant, Vol. XVJIl., p 336; see also title 
Bills of Sale, Vol. III., p. 2t. 

(<j) PmkoniM. Soaster (18.53), 8 Exoh. 763 ; Keaisley v Philips (1883), 
11 Q. B. D. 621, (1 A. As to the rights ot an ordinary landloid in this 
rt«pect, sec title Distkess, \'oI. XI., pi». US et i^eq The nghti to distrain 
on tho goods of a striuiger is now subject to the Law of Distress Amend¬ 
ment Act, 1908 (8 Kdw. 7, c. 53); see title Di.stkess, Vol. XL, pp. 143 
et seq. 

(r) dolly V. Aihuthnot (1859', 4 De 0. & J. 221 ; Ite Kitchin, Ex paile 
Punnelt (1880), 16 Oh. 1). 226, (J A. ; jllorton v. irootl< (1869), L. 11. 4 Q B 
293, Ex. Oh.; and see title Disikess, Vol XL, p. 127. 

(a) As to waste generally, sec titles Agiucultuke, Vol. I, p. 295; Land¬ 
lord AND Tenant, Vol. XVI 11 , pp. 496 et seq., Beal Property and 
Chattels Beal ; Settlements 

(b) Ushorne v. Ushoriie {11411}, 1 Dick. 75; llippesJ^y Spencer {]S20), 
6 Madd. 422 ; Hampton v. //wh/ps’ (1803), 8 Vcs. 105 ; limy v. Smith (1843), 
2 Hare, 239, 243 ; Sinnnins v. Shirley (1877), 6 Oil D. 17.1 Trustees of a 
turnpike road have been restrained Irom redneiug lolls which had been 
mortgaged {Ciewe {Loid) v. Edirston (1857), 1 Dc (J. & .1. 93, C. A.; Be. 
Blakely tEdnance Co, Blakely v. Dent (1807), 15 W. R. 663; lie llumher 
Ironworks Co., Ex parte Wairant Finance Co. (1868), 16 W. 11. 474, 667, 
C. A.). The right of the mortgagee to restrain the felling of timber on a 
property whieli is an insufficient security is unaffected by the fact that 
the timber ought in a prudent eouise of management to be cut {Harper v 
Aplin (1886), 54 L. T. 383). It seems that a mortgagee miglit restrain the 
removal of fixtures if such rcimnal lendered the security insufficient 
{EUis V. Glocer and Hobson, Ltd , [1908] 1 K. B. 388, 399, C. A. ; and see 
Hitehman v. Walton (1838), 4 M S: W. 409; Achroydv. Mitchell (I860), 3 
L. T. 236). See also titles Injenction, Vol. XVIL, pp. 232 etseq, 251; 
Mines, Minerals, and Quarries, Vol. XX., p. 518. 

(o) Goodman v. Kine (1846), H Beav. 379 (pulling down a house); Far- 
rant VjtLovel (1750), 3 Atk. 723 ; and see further, as to the right of the 
moftgageo to protect his security, p. 186, post. 
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by and can take advantage of the covenants, rights, and liabilities 
contained in such lease (d). 

The mortgage does not release the lessees from their liability to 
the mortgagor, wlio can sue for such rent if no notice of intention 
to take possession or enter into receipt of the rents and profits of 
the mortgaged land has been given by the mortgagee (<'); but 
possession by the mortgagee, or a notice by a mortgagee to a 
tenant under a lease created before the mortgage to pay the rent 
to him, deprives the mortgagor of the right to recover from the 
tenant, by distress or action, any rent accruing due since the 
mortgage (/). 

A mortgage does not without express words entitle the mortgagee 
to receive rent in arrear at the date of the mortgage (g), or to 
sue for breaches of covenant committed i)rior to the mortgage (h), 
unless he became entitled to the rent after the 31st December, 
1911 w). 

A tenancy at will is determined by a mortgage of which the tenant 
has notice, but the creation of a new tenancy may be inferred from 
the circumstances (j). 

306. In the case of leases made before the creation of the mort¬ 
gage, but after the 31st Decem])er, 1881, a mortgagor entitled to the 
possession {k) or receipt of the rent and profits of any laud, as to 
which no notice of his intention to take possession or to enter into the 
receipt of the rents and profits has been given by the mortgagee, 
can sue the lessee for possession or recovery of rent, or for damages 
for any wrong or breach of covenant, and can, subject to certain 


(d) Stat (1640) 32 lien. 8. c.’,‘14 (which does not apply to a tenancy 
created by parol): Birch v. Wright (1786), 1 Term Itep. 378 ; Rogers v. 
Humphreifs (1835), 4 Ad. & El. 299; see. further, title Distbess, Vol. XI., 
p. 127 ; iitidd v. Bowles (1911). 105 L T. 864. 

(e) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (5); and see note (/), 
infra. Before the passing of this Act the mortgagor in receipt oi the rents 
and profits ol the land could distrain for them as bailiff of the mortgagee 
[Doe d. Marriott v. Edwards (1834), 6 B. & Ad. 1065; Trent v. Bunt 
(1853), 9 Exch. 14 ; Snell v. i\n(di (1863), 13 C. B. (N. s.) 651; Reece v. 
Strousberg (1885). 54 L. T. 133). 

(/) Moss V. Gollmore (1779), 1 Doug. (k. b.) 279; Rogers v. Humphreys, 
supra; Evans v. Elliott (1838), 9 Ad. & El. 342 ; Delaney v. E'ox (1857), 2 
C. B. (N. s.) 768, per Willes, J., at p. 774 ; Underhay v. Read (1887), 20 
Q. B. D. 209, C. A. This rule is not affected by the Judicature Act, 1873 
(36 & 37 Viet. c. 66), s. 25 (5), or the Conveyancing and Law of Property 
Act, 1881 (44 & 46 Viet. c. 41), s. 10 [Be Ind, Goope & Co., Ltd., Fisher v. 
The Co., Knox v. The Co, Arnold v. TAe Go., [1911] 2 Ch. 223). The 
mortgagor cannot distrain after the appointment of a receiver and notice 
to the tenant [WooUion v. Boss, [1900] 1 Ch. 788). 

(fl) Rose V. Watson (1864), 10 H. L. Cas. 672, 684. 

(h) Salmon v. Dean (1851), 3 Mac. & G. 344. If such are expressly 
assigned, the mortgagee can sue for them as an assignee of choses in action. 

(t) Conveyancing Act, 1911 (1 & 2 Geo. 5, c. 37), e. 2. 

(;•) Jarman v. Bale, [1899] 1 Q. B. 994. 

[k) As to the meaning of these words, see Bennett v. Hughes (1886), 2 
T. L. R. 716. A mortgagor, where the legal reversion on a lertse made 
before Ist January, 1882, is in the mor^agee, cannot forfeit for breach of 
covenant, and sue for possession in liis own name (MatSmos Usher, 
[1900] 2 Q. B. 635, C. A.). 

H.L.—XXI. 


Sect. 2. 

As regards 
Third 
Parties. 

Right to rent. 


Rent in 
arrear. 

Breaches of 
covenant. 


Tenancy at 
will. 


Statutory 
powers of 
mortgagor. 


<1 



162 


Mortgage. 


*» 


Sect. 2. 
As regards 
Thhd 
Parties. 


When 

necessary. 

Effect of 
joint lease. 


Covenants 
eiiforcoable 
hy Ijolli nioit- 
and 


Failure of 
raoi 1 /^a^njr 
to join. 


restrictions { 1 ), re-enter for broach of condition (?a). Before a tenant 
receives notice of the morij^age he is not prejudiced by the payment 
of rent to the mortgagor (//). In the abstmee of any special agree¬ 
ment any damages bcdoiig to the mortgagor (o). 

Sub-Sect. 2.— Latse^ hy Morf<ja(/or aiuJ Morlyagee Joiidhj, 

307 . A joint leas(i hy mortgagor and mortgagee is the only method 
of leasing lands mortgaged before the 1 si Jamia.iv, 1882, unless 
expre.ss powers of leasing are contained in the mortgage deed. The, 
lease in snch ca.se is made l)y the mortgagee who has the legal estate, 
and the mortgagor merely conlirms it, iiiasmucli as being a strjuiger 
in law to the mortgaged property he can make mt legal demise, 
and no covenant can he implied from liimtp)- A condition of 
re-entry reserved to tlie mortgagor and the morigag<''', or either of 
them, gives a right of re-entry to tlio mortgagee while bis estate 
lasts, and to the mortgagor when the mortgage is ])aid otTfr/). If 
the rent is payahh'- at om; time to the mortgagee and at another to 
the mortgagor, a covenant by the lessee with both for pavment of 
rent can be sued upon by tbe one then entitled to the rent (flb 

If the lease was granted after the tJlst December, 1881, the 
covenants, t'ven though made with the mortgagor alone, can he 
enforced by the mortgagee in possession {h). 

If the mortgagee agrees to grant a k'ase with the concurronce of 


(i) See Conveyancing and Law of Property Act, 1881 (4.5 it 46 Viet, c 41), 
8. 14 ; Conveyancing and Law ol ProjK'rty Art, ].Si)2 (.W & .Ki Vict, c. 13), 
8 2 (2); and sec title Lamdlokd and 'I’iInant, V'^ol. XVIIL. p. 53'.). 

{m) .Tudicatnre Act, 1873 (36 it .37 Viet, c 66), s 2,5 (5) ; Con veym icing 
and Law ot Propeity Act, 1881 (44 & 45 Vict. c, 41). 8. 10 ; Mmuciyul Per¬ 
manent Int'Chtnirni UmUhnq Soeietji v !^niilh (1888), 22 Q. 13. ]). 70, C. A.: 
Fa%rdovgh v. Marshall (1878), 4 JCx. D. 37, C. A ; Maltheu's v. UnJtei, 
[1900] 2 Q 13 53.5, (’.A : lllob/ncux y. JUrhatd, \ldtW] I Ch. 34; Turner 
V. Walsh, [1909] 2 K 13 484, C A.; and see title liVNDLORi) and TnNAN'i, 
Vol. XVITL, j)]). 535, 596. 'I'lie (’onvc'yancing and Law ol Properly Act,. 
18»I (44 & 45 Viet. c. 41), s. 10, does not apply to leases made before ilio 
1st January, 1882. 

in) Stat. (1705) 4 & 5 Anne, c. 3. ss. 9, 10, /'opc v. Piqqs (1829), 9 B. & C 
245. Although jiayincnt ol lont before it is due is iiotnitliiii the pro¬ 
tection of tbe Act (I)e Nicholh v. Sitnndets (1870), L. 11. 5 C. P. 589; Cool. 
V. Guerra (1872), L, R. 7 C. P. 132), tlie mortgagee, as a purcLaser, is 
affected by constructive notice ol the tenant’s rights, and is bound by any 
settlement made, previous to the mortgage, between mortgagor and lessee, 
by way ol satislaclion of claims for all rent reserved during the term 
(Greeny. Bhcinherg (1911), 101 L '!’ 149, C. A., see llvnty. Luck, flOOJj 
1 Ch. 45; Ptamluiriy.GreehkkiehlK (WidZ), 9 Moo. P C. C 18, 23); and see 
tillo Landdohd and Tknant, Vol XVllL, p 595; and as to the position 
of tlie tenant and the mortgagee gi'iie.rally, see thiil, p. 357 

(o) Turner v. Wahh, supra. 

(p) Smithy. PocMington (1831), 1 Cr. A'J. 445. For forms, see Encyclo¬ 
paedia ol Forms and Precedents, Vol. VII., pp. 654, 650. 

(q) Doe d Barney v. Adams (1832). 2 Cr. & J. 232. 

(a) Jlarrold v. Whitaker (1846)), 11 Q. 13. 147. 

(b) Conveyancing and Law oi Property Act, 1881 (44 45 Vict. c. 41). 

s. 10;t(’onveyancing Act, 1911 (1 & 2"Giro. 5, c. 37). s. 2; Turners. 

supra. As to tlie old rule, sec Wehh v. Bussell (1789), 3 
'IcnniRep. 393; and see title I-andt-dud and Tenant. Vol XVTIT., p 595, 
note(H); and p. 164, post. 
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the mortgagor, which concurrunee is withheld, an i'ltending tenant 

who Imows tho title cannot insist on a lease from the mortgagee As regards 

alone, nor, apparently, claim claniagos (0- 

Parties. 
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308 . Exjiress powers of leasing must be inserted in a mortgage 
if it is desired that the nioilgiigor should have powers of granting 
mining leases, or of granting building and agricultural or occupa¬ 
tion leases, apart from the statutory provisions (d). If the lease is 
made in acciwdauee \\itli the ]iower, the benefit and ajiparently 
the burden of the covenants are annexed to tho reversion, and 
so are available by or against the mortgagee, although the 
covenants are in loriu between tho mortgagor as lessor and the 
lessee (c). 


\\ luTcexjiress 

]U>\VCTS ill 
iiuntj'jige 
necessary. 


Ktib-SE(;j\ 4 . —htf Morftjfujtfr or Mortija<jee vmitr titatulfytff roirns 

309 - Statutory i)o\M‘rs of leasing are given (/) to mortgagees stutntory 
and mortgiigors if in possession (f/) in the case* of mortgages made P""er. 
after the IJlst Diua'inlier, 1H81, but these powers may he extended, by 
agj’eeiuent in win Ling, to mortgages made before that date. The 
moitgagor or the mortgagee, when respectively in possession, can, 
subject to tlio statutory restrictions and unless tlie statutory power 
is excluded hy the mortgage (//), grant leases of any laud of any 
tenure which is in mortgage. The leases autliorised are agricul¬ 
tural or occu[)ation(j) leases for any tcim not exceeding twenty-one 


(o) llunqerfoidx. Vlny (1722), 9 Mod. Ilep 1; Frankhnsl i v. Ball (1864), 
33 Jieav. 560. 

((/) 'I'liesc aio coiiiajiiod m tht; ('oavoyaacmg aud Law o£ Property Act, 
1881 (44 & 45 Viet. c. 41), s. 18 : see Ui'e text, infra. 

(e) GreetxiiKty v. Hurl (1854), 14 (J. B. 340; lellowly v. Gower (1855), 
11 E.xcli. 274 ; and see lie Ind, (\wf>e d; Go., Ltd., Fiafier v. The Co., Kmx 
V. The ('o , Arnold v. The Vo , 11911] 2 Vth. 223. As to leases under powers 
generally, see title JjANDnoim and Tenant, Vol. XVfll., pp. 361 et eeg 
(/) CoDveyauciiig and Law of Piopcrty Act, 1881 (44 & 45 Vict. c. 41), 
B. 18, the ])rovisi()iis of which maybe extended by agi'oeimmtof the parties 
{ibid., s. 18(14)), for a form, see Encyclopaedia of Forms and Precedents, 
Vol. VIll., p 916. See, further, titles Distbess, Vol. XI. pp. 128, 129; 
Landlojid and Tenant, Vol. XVlIl,. pp. 356 et seq. 

(g) For lliis purpose a mortgagee who has appointed a receiver is in 
possession (Conveyancing Act, 1911 (1 & 2 Ceo. 5, c. 37), s. 3 (11)), and the 
expression “ mortgagor ” does not include an incumbrancer deriving title 
under the original mortgagor {ibid , s. 3 (10)). 

(A) A clause excluding the operation of the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Vict c. 41), s. 18, is not a “ usual ” clause 
{Be Nugent and Riley (1883), 49 L. T. 132). For a form of consent to a 
lease, where the operation of tlie Conveyancing aud Law of Property Act, 
1881 (44 & 45 Vict. c 41). 8 18 (l),is excluded, see Eucyclopiiediaof Forms 
and Precedents, Vol. XVI., p. 439. 

(i) A lease of a furnished mansion with some laud adjoining and the 
sporting rights over the remainder of the mortgaged lands, which had 
been let before the mortgage was ereatM to agricultural tenants with a 
reservation of sporting rights, is valid as an occupation lease {Brown v. 
Peto, [1900] 2 Q. B. 653, 0. A.; see also Sheehy v. Muslcerry {Lori) (1848), 
1 H. L. Cas. 676, 689; Edwards v. Millbcmk (1859), 4 Drew. 606)i The 
lease must not be of the mortgaged property and other “property at« single 
rent (Zing v. Bird, [1909] 1 K. B. 837), and may contain power to .the 
lessee to determine {ibid.). 
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Kffect on 

ini)rtgagccV 

nglits. 


Valid by 
estoppel. 


Moutgaob. 

years, and building (j) leases for any term not exceeding ninety- 
nine years. Every such least' must be made to take effect in 
possession not later than twelve months alter its date, and must 
reserve the best rent that can reasonably be obtained, regard being 
had to the circumstances of the case, but without any tine being 
taken. It must contain a covenant by the lessee for payment of 
such rent, and a condition <»f re-entry if the rent is not j)aid within 
a period to bo specilied in the lease, not exceeding thirty days(A:). 

In the case of a building lease a nominal or other rent less than 
the j-ent ultimately payable may be made payable for the first five 
years, or any Jess j)art of the term (1). The adequacy of tho rent 
reserved must be judged by tlio ])articu]ar circumstances. A lessor 
is justified hi taking a runt from a good tenant substantially less 
than that offered by an mferior tenant. The court will not, unless 
it is satisfied lliat the inadequacy is subslautial, interfere with a 
rent which is tlie result of a bond /itjr bargain be-tween the mortgagoi 
and the lessee (/«), hut it seems that the mortgagor cannot accept a 
lump sum as runt for future years (a). 

If tho lease is made by the mortgagor lie must, within one montli 
after making the lease, deliver to the mortgagee a counterpart of tho 
lease duly signed by the lessee, but the lessee is not couceniecl to 
see that tliis provision is complied with i<>). 

The statutory power enables the iiKutgagor to create a term out 
of the estate of the moiTgague so iis to coiivtsrt tliat ostaio into one. 
expectant on the term granted by the lease (p). The mortgagee 
is bound by a lease tlius made ]>y the mortgagor (q), and on 
giving noi.ice to the lessee io ])iiy the rent to him, and on default 
by tho lessee, he can sue for it and hriiig an action for breach 
of any covenant contained in the lease, and these riglit.s of tho 
mortgagee are not affected by a collateral agreement between the 
mortgagor and the lessee after the date of the mortgage (r). 

Suh-SeO'I’. 5.— Lcant« Granted hy Moriynyor Ultra Vtres. 

310 . A lease granted by a mortgagor after a mortgage without 
statutory or express powers is good by estoppel between mortgagor 
and lessee, but void as betwi'en mortgagee and lessee («). The 

(/) As to the dcrinitiuD of a building lease, see Couvejanciug and Law 
of Property Act, 1881 (44 & 45 Viet. c. 41), s. 18 (9). 

(*) Ibid., 8. 18 (7). 

(/) Ibid., B. 18 (10). 

(m) Compare Sutherland {Dotoager Duchess) v. Sutherland {Duke), [1893] 
3 Cb. 169, 195; Pease v. Courtney, [1904] 2 Cli. 503; Gtlbey Y.Sush, [1906] 
1 (’ll. 11 (cases on the Settled Laud Acts). 

(n) Munieippl Permanent Investment Building Society v. Smith (1888), 
22 (,)„ B. D. 70, C. A. But a mortgagee will be bound by such an arrange¬ 
ment m.i.de prior to tho mortgage (Greeny. Bhcinberg (IQll), 104 L. T. 
149); see note (»), p, 162, ante. 

(o) Conveyaociug and Law of Property Act, 1881 (44 & 45 Viet. o. 41), 
8. 18 (11). 

(«) Municipal Permanent Invesimeni Building Society y. Smith, swpra. 
per Fry, L. J., at p. 72. 

(g) IS.gu a mortgagee cannot block the lessee’s lights (Wilson y. Queen'e 
CM, [1^91] 3 Cb. 522; Turner v. Walsh, [1909] 2 K. B. 484, C. A.). 

(r) Cimvoyanciug and Law of Property Act, 1881 (44 & 45 Viet. o. 41), 
a. 10; Municipal Permanent Investment ouUdinq Society y. Smith, supra. 

(s) Trent y. Hunt (1653}, 9 Exch. 14; CvDioertson v. Irving (1860), 6 
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essee can, iKnvever, protect liiinse]! from eviction by the mort- c, 

jiigeo by iT-dcGining the murfgcge (7f). Tlie reversion by estoppel As regards 
n the lessor passes by assignment, so that an assignee ot the Third 
iqiiity of redemption can enforce the lessee’s covenants (r). Partie s. 

A tenant under a lease grunted ultra rires is, until evict’on, actual KiT<-(>t of 
»r constructive, by paramount title, estopped from denying the osinpiiei on 
nortgagor’s title, and therefore is bound to pay the rent to the 
uortgagor, but payment of the rent to a inortgagoo who denuinds 
t, and threatens eviction in case of refusal, is a good payment 
Lgainst the mortgagor or his assignee boili in respect of rent 
iiccruing due after the doinaiid, and of rout which accrued due 
lefore the demand but was then nnjiaid (<i). 

A lessee under such a hiase can claim da,mages against the Lessoe’s 
nortgagor for eviction, hut cannot obtain a decree that the 
nortgag-ir should pay oft the mortgage and so aetjuire the legal 
(State and bo able to give effect to tlie contru d (b). 

311. A mortgagee wbo has recognised tlie tenant as his tonant MoUgagee 
laniiot treat him as a trespasser and evict him fc). !No privity can '‘■nil tenant. 
)e assumed hotwoon the tenant and the mortgagee, but evidence is 

I. & N. 135, Ex. ni. ; Ilui^sard v. Fowler (18il:i). 32 \t. II. Ir. 49. A 
iKtrtgagor cannot rcpudialo Lis own lease by paying off the mort,gage and 
mfoicmg the riglits winch the mortgagee had; and see, further, title 
Iisrunss, Vol. XT., p 128. A nimlgagce is not bound because on being 
nformed of a pro]ii>sed tenancy he docs not object [Ue O'KomlFs Ftstate 
1889), 23 Ij. 11. Ir. 497). P>ut, a inori.gagce who puroLase.s the <‘quity of 
•odemption may bo boimJ by tcueiicy agri'ements made by the mort¬ 
gagor {Hmith V riiiUiph (1887), 1 Keen. G94 ; l/Louglilin v. FittgeraM 
1873), 7 1. K. E(j t83j 

(t) As to the Ji’oftiriigce-’a rights against a tenant under a tenancy not 
binding on the mortgagee, see p. 192, pout. 

(«) Tfirti, V Turner (1888), 39 Cli. I). 456, C. A. 

(v) iUiih'u'il-ou V. Jrvvuj (18C0), 0 II. & N. 135, Ex. Ch. Two exceptions 
have been stated to the above rule tliat a reversion by estoppel passes by 
assignment, namely, (1) in the case of a mortgage of coj>yhold land when 
the mortgagee has not been admitted {Doe d. North v. Webber (1837), 3 
Ring. (N. c ) 922 ; Ruyson v. Adcock (1863), 9 Jur. (N. S.) 800); and (2) when 
ihe want of title apj'ears on the face of the lease {Pargeter v. Uarris (1845), 

7 Q. 13. 708 ; ffaiutders v. H!erryweaiher (1865), 3 II. & C. 902); but these 
latter cases, it lias been said, must be taken to bo overruled on this point 
by the ease of Jolly v. Arbiithrwt (1859), 4 De G- & J. 224; see Morion v. 
n'«od« (1869), Jj. K. 4 Q. 13. 293, Ex Ch., per Kellt, (’.C., at p. 303 ; and 
sec title Estoppel, Vol. XIII., p. 367. 

(a) Johnson v. Jones (1839), 9 Ad. Ar El. 809; Boodle v. CarnbeU (1844), 

7 L’an. & G. 380; Dehwey v. Fox (1857), 2 C. B. (N. s.) 768; Underhay 
v. Head (1887), 20 Q. B. P. 209, C. A. Notice alone is not sufficient 
{Alchome v. Gomme (]82i), 2 iJing. 54 ; Waddilove y. Barnett{1831), 2 Bing. 

(n. c.) 538 ; Trent v. IJunt (1853), 9 Exeh. 14 ; Hickman v. Machin (1869), 

4 II. & N. 716); and see lEdtow v. Dunn (1851). 17 Q B. 294. 

(5) Cot'ligan v. Hastier (1804), 2 Sch. & Lef. 160; Carpenter v. Parker 
(1857), 3 C. B. (N. s.) 206 ; Howe v. Hunt (1862), 31 Beav. 420. 

(c) Underhay v. Bead (1887), 20 Q. B. D. 209, C. A.; Corbett v. Phwden 
(1884), 25 Ch. D. 678, C. A.; and Bc& title Lavuloui) and Tenant, 

Vol. XVIII., pp. 475, 476. Recognition is a question of fact. Receipt of 
money from a tenant is not conclusive, for it may have been receded by 
the mortgagee as part of the principal, or as interest. An encouragement 
by the mortgagee to the tenant to spend money may bo evidence of a 
recognition of the lease {Doe d. Parry v. Hughes (1847), 11 Jur. 698 ; Doe 
d Rogers v. Oadwallader (1831), 2 B. & Ad. 473 ; .Erans v. EUiot (1838)i 
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Sect. 2. adminslble to prove that the mortgiigor in granting the lease acted 
As regards as agent for the mortgagee (d). The raoj’tgagee and tenant can 
Third agree to liavo as between tlremselves the lelationship of landlord 
P^ies. atid tenant (('h Such an agreement destroys the old lease between 
New tenancy, the mortgagor and tenant (_/') and creates a tenaiKjy between mort¬ 
gagee a 7 id ti^nanl, wbicli, except under very special circumstances, 
would bt* a j'early one (o). The tonus of sucli tenancy are ascer¬ 
tained by e\idonce and inference from the facts (It)> not 

noenssarily those on wliicli the t<niant held under the mortgagor (i). 
A mortgagee cannot, liowovcr, hy notice to a tenaui; compel him 
to be bis lenaol, and (lie coirtinuance in possession after notice 
from the luoitgagoc is no evidence of an agreement that he would 
become tenant (j). 


Statutory 
|)Ov\er of 
mortgagor. 


Stui-SecT () — Sn/renders of I roues /o the MorUjiujor. 

312. A mortgagor, not liaving tlie legal eslato in the reversion 
voHted in him, has no general po\v»'r to accc'pt a siirnuider of a lease 
of the moi'tgaged property although such lease was made by him 
under bis stnlutory powers (h), nor witlujut the consent of the 
mortgagee, can ho determine tenancies(/): but for the puiposo of 
(iiiablin;; a base {in) to h(', granted in llie case of a mortgag(i made 
on 01 .ill» I tJio Lst .Tanuury, 3hi2(a), a mortgagor (u) of land, while 


9 Ad &: ill. .■5-12, .sec iioe d. Whilalcer Ilaic'i (lUol), 7 Bing. 322; Doe 
d J’lnrmau v. Lewis (1814), J3 M. ^ \V. 211 ; Doe d. Wilkinson v. Ooodier 
(18t7), 10 Q. B. 9;)7) 

(d) Corbell V Z'/oe'di n (1881), 2.7 ('ll 1* 678,1) A., jier Lord Sei.borne, 
L C. at 1 ). (iSl 

(«) Brown v (<loren (1810), 1 ^ian (t 117, ‘inr Tinoal, C.J , at p. 126 

(/) (' 0 ‘belL V. J’lou'dcn, supia, at ]). 682, 

Iff) Ibid, at p 681. Paynu'iit oi jciii by a tenant to the irioHgageo 
^al^'s ail iiJiplication of a new teiiaucj {BarlinifUm v. Woodcock (1837), 6 
Ad v'v I'd. I'OO; Jhe d. liiipfinhoUmm v. /lorloM (1840), 11 Ad. & El. 307, 
31ii: title L.\M)7,oni> ami Tenant, VoI. XVJII., p. 357). 

(h) A'oiico by mortgagee to lessee- to pay K'lit to him and jiayment 
aecoidingly Mould In* siieli (“videiie-e {('orbed v. Vlowdeti, supra , lieilh v. 
Gancia [B ) d’ Co , Ltd , [I'JOlj 1 Oh. 774, 0. A ); and see title bisuiESH. 
Vol XI., p. 127. 

(i) Jieilh V (janeia (i?) tb < o, Ltd , supra, at p. 783 ; and see Oakley v 
ilonek (1866), L. R. 1 Kxeh 159, Ex. Oh. 

(t) Evans v. Elliot (18381, 9 Ad &, El. 312 ; Towersoiiv. Jackson, [1891) 
2 (^. B 484, A., disapproving on this point Vnderliay v. Head (1887), 

20 Q B. D 209, C. A,; and sec* Brown v. Btoiey, supra: Dope v. B'igijs 
(1829), 2 B. A: 0. 21,'), and ir«fWJoi>c v. Barnet (1836), 4 Dowl. 348, must 
be tri’ated as overruled on tins pomt by Evans v. Elliot, supra. 

(/.) Hohlins V. Whyte, [1906] 1 K. B, 125. As to suiTenders generally, 
see title T,ANnLOEi) and Tenant, Vol. XVlIl, pp, 646 el sea. 

{() .!/»;« V. Murphy (1871), 5 1. R C. L. 382; Cadle v. Moody (1861), 
7 .Jiir (N s ) 1219 ; Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet c 11), B. 18 (17). 

(jtt) Tlic lease must be authorised by the Conveyancing and Law of 
Projterly Act, 1881 (44 Sc 4.5 Vief c, 41), s. 18, as varied by tJio'Oonveyanc* 
ing Act, 1911 (1 {hi 2 Geo. 5, e. ,37), s. 3, or under an agreement made 
imrsuant to Uio Conveyaneiiig and Law of Property Act, 1881 (44 & 46 
Viet, c^ll), s. 18, or by tJie nioitgage deed (Oonvcyancing Act, 1911 
(l&.2CSeo. 6,e ;>7),s. 3(1)). .7 8,^ 

(n) 'Conveyancing and Law of Property Act, 1881 (44 & 46 Viot. o. 41), 
B. 18 {16); f’ouvey^cing Act, 1911 (1 & 2 Geo. 5, o. 37), s. 3 (7). 

(a) This ''Xpecssion does not include an incumbrancer deriving title 
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ill possession, has power, in like maimer as if the lefijal estate were 
vested in him, and as against every iucmnlv’aneor, to accojit such 
aurronder of the whole or any part of the land eoniprised in tlio 
lease and on a surrender of part of the land tin' rent may bo 
apportioned (r) and the original leaso may be vaiiod if the lease so 
varied would have been an anlliurised lease by the person accepting 
the surreiub'V (fl). A inortgageci in possession {c) has, as against 
jn'ior ireiiinbranc-rs and tie' mortgagor, similar powers(/’). lJut 
these powers do not authorise surrenders for any consideration 
cxcc'pt an agiv.oinotii to suvept an aulliorised lease (^f). 

Such a surrender is invalid unless, 

(1) an authorised lease is granted of the whole of the laud or iiiinos 
and miiivirals eoniprised in the surrender to lak<', rUVel' in poiisession 
or wililmi one. mouth alter the date of the surveod- v {h ); 

(2) the term certain or interest granted by Llie new It-asii is not 
h'ss than the unexjiired term or Intel cst which would have been 
subsisting iiiidor the old h'ase if it had not ln'en surremh red (/); and 

(d) if the whole of the land, mines, and niinerals orighiiilly leased 
has been snrrejuha-ed, the rent reserved by the new lease is not less 
than the rent under the'original lease, or if part only lias been 
surrendered, the aggregate rents remaining payable, or reserved 
imdi'i the original and the new lease are not h'ss than tlie rout 
will!']! wi'uld have Ir'on paysihlc if llrTf! liad hceii no surrender (/r). 


A contract to make or accept an anlhoiised surrender may be 
enforced by or a,gainst every person on whom tlie surrender, if 
complelod, would he binding f/). 

Tlie statutory ])owor8 do not authorise a surrender ^Yh^ch could 
not have hoeii acce])ted liy the riioi'lgiigor and all the incuiuhrancers 
prior to the 1st Janiiary, 11)12 (w>, hut the iiiort;riige deed may 
confer further powers of accepting siirreiidevs (»), and tlie mort¬ 
gagor and niorlgagees may h_\ agreement in writing make the 
statnlory pow'eis applicable to mortgages executed before the 
1st Taiuuiry, 11)12 On the other liaiid, the statutory powers 
may he excluded hy the mortgagee and mortgagor in the mortgage 
deed or otherwise in writing (p). The statutory powers of accepting 
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power. 
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Extent of 

statutory 

powers. 


under the oiigin.al mortgagor((lonvcyancing Act, 191 (I & 2Geo. 5, c. .37), 
s. 3 (10) ). 

(b) Ibid., 3 . 3 (1). The surrender may except, or include only, the luiuoa 
and uiimTuls {wkI ). 

(c) Ibid. 

(d) Ibid., s 3 (3). 

(c) Seo note (g), ]). 1(>3, a7ile. 

(fl Ooiivoyaiicing Act, 19] 1 (I & 2 Geo. 6, c. 37), s. 3 (2). 

(g) i/r/rf., B. 3 H). 

(h) Ibid,, s. 3 (5) (a). 

(i) Jhul , 8. 3 (5) (b). 

(k) Ibid., R. 3 (5) (c). 

(l) Ibid., 8. 3 (6). For a form of siirnwidor to a mortgagee, see Eneyolo- 
psedia of Forms and Precedents. Vol. VII, p. 670. 

(m) Oonveyanring Act, 1911 (1 & 2 Geo. 5, c. 37). s. 3 (9). t 

(n) Ibid,, s. 3 (8). , 

(o) Ibid., s. 3 (7); Gonveyancing and Law of Properly Act, 1881 (d4 iV i5 

Viet. c. 41), 8. 18 (16). • 

(p) Ibid.. 8.18(13); Conveyancing Act, 1911 {I & 2 Geo. 5, o. 37), s. 3’(7). 
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surrenders apply to any letting or to agreements, whether in writing 
or not, for leasing or letting (</)• 

SlUi-SufT. 7. -Othci'Piiijhfs anil lAnhiUtm. 

313. A mortgnt’or as o^Mier of the property, subject only to the 
right of the niuilgugec, can, while in possession, bring an action to 
restrain any injury to tlu* mortgaged property, and can recover 
damage,s for the same. If th(‘ qmistions rai.scd in tlio action concern 
the niurtgegoe, so that the whole matter cannot he s titled in his 
alwenco, the defendants can claim that the mortgagee should be 
miwlo a party to tlie .action as co-defendant (?•)■ 

kShould a itior(g‘igor allow jiuigment to go against himself in an 
action brought hya stranger to recover possession of the mortgaged 
propiity, the moitgogce may intervene even aft<T judgment {s). 

Part. VI.—The Mortgagee’s Estate and 

Interest. 

Se<'t. 1 — XiU'irr. 

314. "Where a moilgage is made hy conveyance, the mortgagee 
talvos the fcstalcor interest of the mortgagor to ihe extent to which 
ihe conveyance is etTo> tmil to pass it {a} ; and if Ihe conveyance is 
so framed as, either expressly or by statute (a), to convey the whole 
of the mortgagor's c tale and interest, every estate, whether legal 
or eipiitiihle, wliich is vested in him .passes to the mortgagee (/;), 
and is hold by him, subject only to tbo mortgagor'.^ lega.l right of 
redemption, until the day fixed for payment, and thereafter subject 
to hie equity of ledemplr.m (r). 


(q) 0onv4 yioi'-iiig Act, 1011 (1 A 2<5co. c :i7), » 3(7); rouvoyancing 
and Law oi' I’lojinty Act, ISSI (-11 it 4i) Viet. c. 41), s. 18(17). 

(r) FainiOfiqh v. MiU'^hnV ((S7S), 4 Ex. 1). 37, A.; Van Odder, 

Apf.imon d: Co. v. Sotrohff A'lw.'i/f l')iiied IHdnri Flour Ffidctj/ (1800). 44 
(’ll. I). 374, C. A.; (hean Am.lriit and OnaranUe Cor-poriiPiim v, Ilford 
Gas (^ 0 ., [lOOoi 2 K. B. 4',>3.0. A.; .see, fmtbcr, tiile iN.niNi^Tiou.Vol. XVII., 
p. 2r)i. 

(«) Jarqnf<f v, Harri'ion (1884), 12 Q. 15, D. 165, C, A. 

(«) Sop (^)l>voy<'lncing and L:,w ot Pioporly Act, 1881 (44 & 45 Viet, 
o. 41), s. f)3, wJiicli implies in c<uivoyanc<‘s tlio formor “ a^l cslato ” clause ; 
and titio Deko.s and OlifETi In,"' ruuAlENT.s, Vol. X., p. 472. 

(f)) ('a)i(tr V, Carier (1857), 3 K.. & J. 617, 634 ; soo p. 118, ante, and 
titl<‘. Dkeds \\t) OinEW In.stromknt.s, Vol. X., n. 472. As to passing an 
os1a+o vest fid in tlio mortgagoT as trustee or ovocutor, soo Dorrell v. Colhw 
(1582). (!ro. Eliz. 6; Fanfitiel v. (Arrpenfe’r (1831), 2 Dow. & 01. 2.32, com- 
montod on in Cartn’ v. Voder, eu)mi; and seo Fjt parte Marshall (1830), 
9 Sim. 555. Where, in a inditgarjo of settled estates, the pi-cmisos a.r6 hy 
the opoiativ(‘ part assured 8wl)jcc*i to a power to appoint a sura of money as 
portions, Ihe scope of the conveyance is not enlarged by a covenant for 
quiet eTijoMuont free from portions (Nofiidge v. Bering, Rahan v. Bering, 
[1910]* 1 Ch. 297, C. A.; compare Nightingale v. Reynolds, fl003J 2 Ch. 
236). •As to the olleot of a convoy.ancc by way of mortgage by one of 
scijoral joint tenants, sot p. 01, ante. 
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TLe mortgagee has the rights and is sabjcet to the liabilities 
which are incident to the estate thus vested in him; hence, if he 
has acquired a legal estate in the premises, he has, in general, all 
the rights of a legal owner botli as a 'ainst the mortgiigor and as 
against third parties (d), and he is subject to the liabilities wldch 
fall on a legal owner (^). If he has acquired an equitable estate 
only he has not the rights of a legal owner, and he loses the pro¬ 
tection frequently allbrdcd by the possession of the legal estate (/); 
but he does not incur the liabilities of a legal owner (</). 

315. Where the mortgage is not made by conveyance, but by 
way of charge only (/<), the mortgagee takes no estate in the 
premises, but he has an equitable interest, enforceable by sale and 
sometimes by foreclosure (i). 

Sect. 3. —Assignment and Derohdunt. 

Huli-SLCT. 1 .—Transfer of Morftjoije, 

316. The mortgagee is entitled to tninsfer his mortgage, and be 
may do this either absolutely or by way of sub-mortgage (/.). Hut 

(d) But as long as the morigagor is in possession he lias now, by statute, 
the rights of action lor certain purposes ol a legal owner; see pp. 161, 163, 
166, ante. 

(e) Tims, in the case of freehold lands bis estate is subject to the legal 
incidents of tenure (see, generally, title Real Puopjoiity ani> (’iiattels 
Heal), and the moitgagoi is heed Irom such incidents, save uhere, as in 
the ease of dower and escheat, the strict rule has been varied by statute 
(see title Equity, Vol, \IH.,pp 95, !)(>). Audilu' inort”; '.■.(•e is personally 
liable, lor a rentcli.irge ]»ayal)le oui of the It'hI (('iUKli/f v. FilzsiAi'nioHs, 
[lull] 1 K. li. 513). In the ease of leaseholds the moitgagee is subject 
as an assignee to the liability of the Ic.sseo under the covenants of the 
lease (sec title LAXonoitD a\i» Tknant, ^'ol. XVI11., p. 589; Gnihmilh 
V. Coopar (I860), 8 11. Jv. ('as. 315, 326) ; the liability is usually avoided 
by taking the mortgage by way of subdeiiiisc (see pp. 126, 127, ante), 
wheieby the mortgagoi coasts to bo hablo (see lie (U-c, Ex parte (/[iicwl 
Jieeeiver (1889), 2'4 Q. B. O 05). A niOitgag(;o by sub demise from an 
assignee of leasehold pieinises cscapc.s liability to indemnify tlie k'ssee 
against the rcui; and covenants (llonncr v. Tollenlunn and Edmonton 
Eamancnt Inrcdment Jtudding Society, [1899] 1 Q. B. 161, C. A.; see title 
Landlord and Tenant, Vol. XVllI., p. 407). In the ease of a mortgage 
of shares by actual transfer, the mortgagee .assumes the habihties of the 
shareholder (see p. 132. onte ; title Companies, Vol V., p. 197); and, unless 
the moitgagor ass<*its his right of redemption, he is under no liabihty to 
indemnity the mortgagee against these liabilities {Phene v. G'llhni (1845), 
5 Haro, 1). 

(/) See pp. 327 et seq , post ; and sec title Equity, Vol. Xlll., p. 81, 

(g) As to leaseholds, see title Landlord and Tenant, Vol. XVIII., 
p. 689. The lact that the equitable moitgagec has gtuie into possession 
and paid rent docs not entitle the lessor to requiic him to take a legal 
assignment {Moore v. Creg (1848), 2 Pli. 717). As to the position of an 
equitable mortgagee of sliarcs, see title (hiMPANiES, Vol. V., p. 197. 

{h) Whether by writing or by dc])osit of deeds with or without writing; 
see pp. 78, 83, ante. 

(i) See p. 83, ante ; and see j). 272, post. 

{k) Be Tahiti Cotton Co., Ex pade Sargent (1874), L R. 17 Eq. 273, 279; 
Taylor v. Bussell, |1892] A. C. 244, 255. But a nu-itgagee of shares by 
blank transfer, where the transfer requires to be under hand only, has, 
perhaps, only authority to insert his own name—not that of a shb-mort- 
gagee—and procure registration of lumself; though, after he has dv^ne 
this, he can transfer ms mortgage title ; see France v. Clark (1888,, 22 
Ch. D. 830; 26 ("h. D. 267, 0. A.; and p. 132, ante. 
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bclore the 1st January, 1882, he could, ou ])oinfj[ paid off, refuse to 
transfer the mortgaged promises to anyone mIio would by the 
transfer be in the position of mortgagee, and ho could only be 
required to reconvey to the person entitled to tlie equity of 
redemption (u). No\\, bowover, wliero a moitgagor is entitled to 
redeem, he lus, by statut-, wln nevor Ihe mortgage was made, and 
notwitlisiandiiif.; any stipulaiiiou to the contrary, power to require 
the iiiortgageo, instead of recoiiveyiug, to assign the mortgage debt 
and convoy the mortgaged pioperty to any third person, as the 
mortgagor directs {h). This ])Ower, however, cannot be exercised it 
the 7nortgagee is or has be('n in possession (r). 

Where thesro are subsequent incumbraucurs, the power can be exer¬ 
cised by any incxnubvancor or by llie mortgagor. Any ioeiuubiancer 
can exercise it in }ireferem ‘0 to the mortgager, and as between 
incumbrancers it is cxercihable in the order of their priority (d). 

The mortgagor can, however, only rtquire the moilgagee 
to transh'i upon the tej'ins ou which he would he bound to 
recoiivey (<>), that is, not nu'rcly on the terms as to payment of 
princip.il, interest, and costs, hut on the terms of leconvoyance 
generally; and if, owing to tlie equity of redomj'tion being settled, 
the reconveyanec would be to the tenant for life as trustee for all 
parties ciiLAleil, the tenant for life cannot as of right require a 
transfer to his nominee absolutely (,/). 


(a) Jonuft V. liion (1819), 3 8w.in 23t, 241 , hun'^lnti v. l\itter8on 
(1847), 2 Ph 341, 34ft ; < v. Voljicr, J'.v.rin, v. Cvlifer (ISO;}), 3 J>(‘ <}. .) 
iV fiia. 670, 093. But a Imst luoi t'Zii,”e<> v\ tiri hourid to accej)t )i,iyii;ent Ironi, 
iiml coiivev' t'uo mortgaged propeity to, a S( eond moitgagec {SihJli v. (Ifeen 
(JS44). 1 Coll. 0 , 55 , 503). 

(ft) (.’onvejanciiig and Law of ]*roperty Act, 1881 (44 ik 45 Viot. c. 41), 
p 15 (1), (3). In this Act “ mortgage ” includes charge (i'k .s. 2 (vi.) ). 
.tad heucc a aharcliolde; can require the eom[>;'Tiy to Irausl'ei to hi.-' iiommeo 
ii.s hen on his shares lor a debt due Iroju him (Ecei til v. idomtitu- Wettfhing 
JIuchine{U>.,[\Hil‘2\:i Vh 500). 

(e) (..'oiiveyauciiig and Jauv of (hopeity Act, 1881 (44&45Vict c. 41), 
B 15 (2). The case of tlic mOi'igage.t! being in possc.ssion is excluded, 
hf'causo he icniains liable to account, as mortgagoc in ])o.s.scsHion notvi ith- 
Pianding tbo transler (see ])|). iUs), 200. pt>„('); and tliougli a transler at tho 
request ol the moitgagor oi of ,ui iiiCumhranceT might release him li’om 
tins habilKy as logaidtS tho unulgagoi or sueli incumbrancer, he would not 
he rcloased a,s regards other person.s inleicsted in tbe equity oJ redemption. 
Ilcnco, alter a mortgagee hjus been m possession, he cannot with safety 
transfer his seciuity except under t.he direction of tho couit; see Hall v. 
JJeu'atd (1880), 32 Oh. J>. 4,30, 435, 0. A. 

(d) (Conveyancing Act, 1882 (45 40 Vict. c 39), s. 12. 3’hi8 provision 

overruled tbe construction placc'd ou t,ho (Conveyancing and Law of Pio¬ 
perty Act, 1881 (44 & 45 Viet c 41), s. 15, in Teecnn v. t^ 7 nith (1882), 
2U ( h J> 724, 0. A., namely, bliat (he moilgagee could only he required to 
tiaiisfci at the diree.i.ion of a piuNon wlio could call for a reconvi-yancc, that 
is, in the c<i.se ot subsequent incu:n!uancerR, tho second mortgagee. Perhaps, 
111 a forocIosuK'. suit, the iuoit‘>„',co cannot bo requinul to transfer to a 
person who is not a party (SmillKlt^v. UeshvlU (1890), 44 Cli. JJ. 101). 'j’bo 
siatuies do not antlioriso a first mortgagee to join in a conveyance on a 
sale by the moi tgagor to the prejudice of a subsequent incumbrancer (If'Vsi 
London (Ibrnmiit tal Bank v. Bcbance Bewument Building Society (1885), 
29 Pll. O. 954, (; A.). 

I ’) C'oVvoyjmcing and Law ot J'roperty Act, 1881 (44 A 45 Vict. c. 41), 

«. i sfl). 

U) lldemon v. Llguy (1881), 26 Ch. I). 607 ; but here the tenant for life 
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317. The mortgage security consists of the debt and the mort¬ 
gaged property, and a complete transfer includes an assignment 
of the debt and a conveyance of the property; but either may be 
assigned or conveyed separately. An assignment of tlie debt, with 
a reservation of the security to the assignor, leaves tlie assignor as 
the person who is the pro])er party in foreclosure or redemption, 
though he is a trustee of any money thereby obtained for the 
assignee of tlie del)t (//). A ti-ansfer of the security without an 
assignment of the debt carries the henelit of the debt so far as it is 
charged on the ])roportj, since the mortgagor cannot redeem with¬ 
out paying the debt to the transferee (/(). 

318. The form of the transfer varies according as the Jiiort- 
gagor is or is not a party, and according as lie has or has not 
incumbered the e<iuity of redemption; and also according to the 
nature of the mortgaged property (i). ^Yhere the inortgagor is a 
party he usually enters into a new covenant with the trajisferee for 
pajnieiit of the morlgage debt and interest; hut, ^\h<'tbc‘r there is a 
new covenant or not, the original del>t is assigned in order that it 
may be kept alive, for the protection of the transferee against 
snhs'''quent incumbrancers f/r), though the old covenant is in 
ellVct I'vtinguished as regards the mortgagor if he enters into a now 
covenant inconsistent with it (/). 

The assignment of the debt is als<' cYpicssed to include the full 
))encfit of all ])Owers, I’ights, romc'lies and socuritii's given by tho 
rnortg.vge for securing the jirincijial and interest, and those words 
operate as showing an intention that any express power of sale and 


requesting a transfer was imloltic'd to the iulicntance for arrears of interest 
which ho should have kept down, and this circuiiislanoe was a factor in the 
decision. 

(g) Morlei/ v. Moiieij (1858). 25 Dcav. 253,258. But where, a legal mort¬ 
gage© inako.s a voluntaiy settlement of tlie debt and does not transfer the 
security, this is an incomplete gift which wdl not be assisted in equity 
{Woodjord V. (jlmmlcg (1850), 28 Bcav. 96; TUzzeg v. Flight (1876), 24 
W. R. 957 ; see title IJiFis, Vol.XV.,p. 414); vonUd, where the settlement 
trustees liave [lower to dlsjiosc ol the mortgaged property (Re Futrich, Bills 
V . Tnlluim, [1891] 1 Oh. 82, (.'. A., where it was suggcsteil that Woodjord v. 
Ohornicy, supro, and Biszeg v. Flight, supra, might require reconsideration). 

(ft) Jones Gibbons (1804), 9 Ves. 407, 411. Hence, whore an inciim- 
hranoer pays off a prior moitgage and takes a conveyance of the property, 
the debt is kept alive witliout express assignment as a charge on the pro¬ 
perty (Phillips V. (luileridge (l^5ii), 4 Do (J. & J. 53J, T. A.) ; see p. 324, post. 

(i) For a collection of forms of transler applicable to various circum¬ 
stances, see Encyelopaodia of Forms and Precedents, Vol. VIII., pp. 822 
et seq.; Vol. XVI., pp. 422, 424, 426. 

(ft) See ibid , Vol. VIII., p. 826. The production by the transferor’s 
solicitor of a deed of transfer, with a receipt, in the body of the deed or 
indorsed thereon, for the mortgage money, is a sullicieiit authoiity for 
payment to the solicitor; see Conveyancing and Law of Property Act, 
1881 (44 & 46 Viet. c. 41), 8. .56 ; Trustee Act, 1893 (56& 57 Viet. c. ,53), 
8. 17 (1). Otherwise the transferor must inquire as to the soliciior’s 
authority {Gordon v. James (1885), 30 Ch. D. 249, A.); and see titles 

Agenct, Vol. I., p. 205; SoLicrTORS. , 

(1) Bolton V. Buekenham, |1891J 1 Q. B. 278, A.; and if the new 
covenant postpones the date for payment, a surety who does not (joucur is 
released {ibid.) ; and see title Guarantee, Vol. XV., p. 652. 
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319. Collateral securities for the mortgage (hibt must bo 
assigned exputsf-ly; thov do not ])ass under geneial words giving 
the transferee the beiieiit of the mortgage security (p). (hiless the 
transferor has agienl to hold them for tlie transferee lio will, on 
being paitl oil in full by the transferee, hold them in trust for the 
mortgagor (q). 

320. In a transfer of a mortgage of freehold or leasehold 
property, the jn’operty is conveyed to the transferee sul^ject to the 
existing equity of redemption (/•); or, if llie mortgagor is a i)i'rtv 
and has not incumbered tlie equity of redemption, so that he is in 
a position to deal with it, the ennveyaneo may be made free from 
the old equity of redemption and subject to a noiv equity of 
redemption. 


Transfer of 
mortgage of 
copyholds. 


321. Where the mortgaged property is copyhold, the tran.Bfer 
will vary according as the mortgage was effected ])y covenant to 
surrender, or by conditional surrender, or by surrender followed by 
admittance (s). If there was only a covenant to surrender, and 
there has been no surrender in pursuance of it, the transferor 
assigns the benefit of the covenant (u), and, if the mortgagor is a 
party and has not incumhereff the e<piity of rodenqition, a now 
covenant by him to sutrender is added (Ji). If there has been a 

(?») Boyd V. Petrie (1S72), 7 C!li. App. 2X5, 292. It is jHoper to insert 
these words in order to prevent any doubt {Yoiiiuj v. Boberi-t (1852), 15 
Beav. 658); and whore a mortgage is gi^ en for a furtlior advance, any 
oxpro.ss powcj’s on which the 'nortgagee relies should, lor the saine reason, 
be mentioned in the second mortgage {('vriiiiq v. klhuilloK'oith (1829), 
6 Bing. 121). A recital in a transfer that it is not intended to exercise the 
power of sale does not necessarily extingnish it (fhyd r. Petrie, suprn). 
The exitress assignment of the benefit of seenrititjs will not keep alive tht' 
liability of a surety which, by otln'r terms of the deed, is released {Bolton v. 
liuckenhum, [1891] I Q. B. 27;''. (1. A.). 

(») l.e., by a dofinilion clause (see Enoyclopa'dia of Eorms and Pre¬ 
cedents. Vol. Vlir.. p. 619), or b_r eonfernng the powers exjtrossly on the 
mortgagee and Ms assigns. 

(o) (lonveyaoeing and Law of ihopertpy Act, 18S1 (44 & 46 Viet. c. 41), 
s 2 (vi.). As to the person entitled to exercise the power of sale, see 
ibid., s. 21 (4). 

(/>) U’ the mortgagee holds a ne;;. (iablc instrument as collateral security, 
and, .after a transfer of the mortgage alone for full value, ho indorses the 
instrument to a bond pde holder for \ aliie, such holder will be able to recover 
on tlio instrument {Glnsifcock v. Unlh (1889), 24 Q. B. I). 13, C. A.). 

ig) See GUisscock v. Balls, snpri-, at p. 16. 

(r) See Eucyclopa;dia of Forms and Precedents, Vol. VIII., p. 826. 

{«) Seopp. 124—126, cinto. • 

(a) On a surrender by the mort-jagor to the transferee, the transferee will 
be entitle^ to be admitted on payment of one fine only {B. v. Sendon 
(Lord of Manor) (1788), 2 Term Rep. 484); and see title Coptholds, 
Vol. Vljl., p. 29. 

See Encyclopedia of Fornih and Precedent.^, Vol. VJIX., p. 838. 
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conditional surrender, and the mortgagor is a party and not sbot. 2. 
made any further surrender or otherwise incumbered the property, Assignmeat 
the conditional surrender is vacated and tlie mortgagor makes a 
new conditional surrender to the transferee; but if the mortgagor Deviation, 
is not a party or has further incumbered tlje jiroporty, the trans¬ 
feror covenants to surrender to the transferee (r). The transferor 
may then be adiniited and surrender to the transferee subject to the 
equity of redemption, or, to avoid expense, the transferee may rely 
on the transferor's covenant. If there has been a surrender 
followed by admittance, the transferor should surrender to the 
transferee subject to the equity of redemption (d). 

322. On the transfer of a building society mortgage the mort- Mortgage 
gagor should he a party, since it is doubtful whether the transferee to building 
can exercise the express power of sale which is usually contained in 

such a mortgage (r); but if an advance made by a subsequent 
incumbraucor is used, in whole or in part, in paying off the building 
society, who are legal mortgagees, ho has, as between himself and 
a mesne incumbrancer, the hotter equity to call for the legal estate, 
and the effect of an indorsed receipt l)y the building society is to 
vest in him the legal estate (/). He can then hold the legal estate 
as security for the money used in paying off the building society, and 
also, if ho has no notice of the mesne incumbrance, for his entire 
advance (//). 

323. Upon a mortgage to trustees it is the practice not to Mortgage 
disclose the trust, and when a transfer is made to new trustees it is to trustees, 
sufficient to recite that they have become entitled in equity to the 
moitgage debt and securities on a joint account (/»). This justifies 

the transfer to them and the trust \yill still be kept off the title (i). 

A married woman can transfer or join in the transfer of a mortgage 
as though she were a, feme sole, whether she is entitled as mortgagee 
on her own account (k) or as trustee (/). 

(c) See Encyclopaedia of Forms and Precedents, Vol. VIII., p. 840. 

(d) See ibid., p. 841. 

(c) lie Uxmvey and Smith, [1897J 2 Ch. 351, C. A.; see title Building 
SOCIETIKS, Vol. 111., pp. 364, 3G9. 

(f) Pease v. Jackson (1808), 3 Ch. App. 676; Uosking v. Smith (1888), 

13 App. Cas. 582 ; Crosbie-HtJl v. Sayer, [1908] 1 Ch. 866 ; see Fourth City 
Mutual Benefit Building Society v. Williams, Marson v. Cox (1879), 1*4 
Ch. D. 140; Songster v. Cochrane (1884), 28 Ch. D. 298; title Building 
Societies, Vol. Til., p. 371. 

{g) Hoskinq v. Smith, supra, overruling on this point Pease v. Jackson, 
supra, and Robinson v. Trevor (1883), 12 Q. B. D. 423, C. A.; see title 
Building Societies, Vol. III., p. 371. 

(h) Seep. 110, ante; and see Encyclopaedia of Forms and Precedents, 

Vol. VIII., p. 836. 

(i) See Re Harman and Uxbridge and Rickmansieorth Bail, Co, (1883), 

24 Ch. D. 720 ; Carritt v. Real and Personal Advance Co. (1889), 42 Ch. D. 

263, 272 ; Be Blaiberg and Abrahams' Qontrad (1899), 47 W. B. G34; and 
p. 174. post, 

{k) Re Brooke and Frenilin's Contract, [1898] I Ch. 647. 

(1) Married Women’s Property Act, 1907 (7 Edw. 7, c. 18), s. 1 f she could 
also do so under the Married Women’s Property Act, 1882 (45 5?40 Vict. 

0 . 76), if the trust was not disclosed [Re West and Hardy's ContraXit, [19041 
1 Ch. 146; and see title Husb.vnd and Wife, Vol. XVI., p. 380). * 
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324. The transfer must bear a stamp of (id. for every ,-£100 or 
fractional part of £100 of the amount transferred, exclusive of 
interest not in arrear (»A: tliat is, on the nominal value of the 
mortgage debt and arrears of interest, notwithstanding that a less sum 
is paid by the tranafeiec : lu't where the transfer is made for 
effectuating the appointnuiiit of a Jiew trustee (o). or the retirement 
of a trustee, although no new trustee is appointed (}>), the duty is 
limited to I 0 .s, The fact that the transfer is stamped with 10 .s'., 
instead of ad ruhrcw, does not disrlose the trust ( 7 ). 

325. The costs on a transfer of mortgage are dealt with 
elsewhere (>). 

326. A transfer of a mortgage is usually made bv deed, and this 
is essential in order to pass the legal estate in real or leasehold 
pro])ort 3 '; hut, as regards tlu! niorig.igo de)»t, an assiguuicnt under 
hand oulv' is effectiiat, notwiLlistaiuling that it was citiatod hy 
deed (s); and an assignrauit under hand is eth'cluat to ])ass any 
equitable interest in propistv which is vested in the inorl.gageo(/). 

A deposit of title deeds h^ way of seenrity does not evcate a ])le(Ige 
of tlie deeds, hut confers on the mortgagee an e,quital)le inUaa'st ui 
the property (a), and tliis should he assigned in wnl.ing(a) ; hut a 
traiisfove(' who paAS off tlie inorlga.gee and takes delivi'ry of the 
deeds is entitled to stand in the mortgagee’s place, and in effect 
tint equitable charge can thus hi' assigned for vahm Avithoiit 
wiitiiig (M. 


(m) Stamp Act, 18U1 (.')+55 Vu-t 0 3(i), Sobed I , “ ” As 

to stamp duty on nioilgages, spp, p l.'U, aiilr A trati-il<‘r ol a slock iriott- 
gago US stiuiippd on ttio inoiiey Aniliip of Mlie slock, jiicsamaldy at tlio 
date of tiTanstPr (iStamji Act, ]S!)1 (.54 iV 55 t'^ict c. s. 87 (1) ). The 
transfer is not stamped ivilh additional <luty by reason ot its including 
additional security or any lunv provision in relation to the inoitgage (iobt 
(tbui., s 87 (3}) In apiilying tliis ])rovisiou the substancp of the trans¬ 
action is to be looked at, and the transa<-tion may bo a traustcr notwith¬ 
standing that th(' debt is not formally assigned and the old equity of 
redoin])tion is pxtingiusb<>d (HV/ev. Inluvd Hvrenue (Jornmiasioners (1879), 
4 K\. I). 27(') If tluTP is a lurtber advance, this will <-aiTy ad valorem 
mortgage duty (Stamp Act, 1891 (54 & 55 Vict c. 3t)), Sc.bed. 1., “Mort¬ 
gage ’’); see p. J 30, ante. 

(n) See p. 170, post. 

( 0 ) Stamp Act, 1891 (54 &. 55 Viet c. 39), s. 02 

(p) B’inance Act, 1902 (2 ICilw. 7, c 7), s 9 

iq) <Conveyancing Act, 1911 (I <!v. 2 Geo 5. c. 37), s. 13. 

fr) See titles Custom and Usages, Vol. X., p. 284; SouunTOBS. 

(if) Judicature Act, 1873 (30 is, 37 Viet. 0 . 00), s. 25 (0): see titles fJoNns, 
Vol. III., p. 97; CiiOSES IN Aitiox, Vol. IV., p. 308; and seep. 77, 
rtif/.c, 

(t) Sec title Deeds and Otiiee Ksieuments, Vol. X., ji. 375, 

{u) See pp 78—80, aiUe. 

(rt) Jle Jiiehardfton, SMllito v. Hobson (1885), 30 Ch. D. 396, C. A.; see 
Deeds and Otuek Instrument.s, Vol. X., p. 376 ; Kncyclopjedia of Forms 
and Precedents, Vol, Vril., p. 853,' 

(b) See p. 180, post; BrockU'sby v. Temperance Building f^ocidy, [1896] 
A. 0. 173{ 182, 183; and as to personal property, see France v. Clark 
(1884), 36 Cb. 1). 257, 261, C. A. Perhaps, apart from subrogation, just as 
an equitable charge can. be created by deposit of title deeds notwithstand¬ 
ing t^ie Statnle of Frauds (29 Car 2, c. 3), so the charge can be assigned 
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327. A morif<ci."e of freeholfl or leasehold land made by statutory 
inorrgarfe (o) iiiiiy be transferrod by statutory transfer (d). A deed oif 
statutory transfer puri)orts to convey and transfer to the transferee 
the benefit of the nioilgage(r), and tlie effect is to vest in the 
lransfereG(,/’) (1) tlie right to sue for and receive the mortgage debt 
and interest, and to sue on the covenants \vitli, and to exercise 
all the i)o\vers of, the mortgagee (</); and (2) all the estate and 
interest of the mortgagcjc in the mortgaged land, subject to 
redemption (A). 

328. Where land has been registered under the Land Transfer 
Acts, 187-^ and 18;)7 (/), a ivgislered charge on it (/.I can bo trans¬ 
ferred by tile reginteu-d proprietor of the charge to another jx'i son as 
jiroprietorf/). The transfer must bo in the hu’in prescribed by the 
Land Ti’.insfer llulos (w), andis completed by the registrar entering 
on the logihtorthe transfeiee as Iho proprietor of llio charge(»)• 
The transferee tberenpon has the statutory lights conferred on the 
registered proprietor of the charge("). But until the transferee 

t<tr value witlioiit wnliiij' (see Dijiden v. Fiunl (ISJIK), 3 My. & dr. (’>70, 
()7.3), Furtlior. a luoilgaun*' l»y de^Kisii ran erealo a Hub-iaor1»a.f>e by 
hanchiig over Ihe decils wliieb will be elTeclive to the (‘vtoiii of las own 
fiiarge (Rajiiie v. (1859). 1 dill'. 241 ; and see p. 82, anie). AVlune 

afiei a di'jKtsit of deeiLs wiili a him of baiikeis to secure a current aucouiit 
tUoio IS a i'liauge in llie linn, and a conlinnaiu'c oi dealings with tho new 
linn, the benelit of llio ciinilable nnufgage passes lo the lunv linn {I'o 
\Voilrif>, F.r juii'lc. (hihtu (1841), 2 Alout,. ]). lie d. 234; /i*e O'Biieii 
(1883). 11 L. i;. Ir. 213). 

(<■) ^ci‘ j) 118. anle. 

((/) donvoyancing and Law' of Propeity Act, 1881 (44 & 4.5 Viet. c. 41), 
s 27 

(c) Sclicd. III., I’aic 11.,' Form A.(morlgagor not joining); Fonu li 

(acovcnanloi joining); Fonn d (statutory tnaiislor and slalutory moitgjge 
combiiK'd); see Kncyclop.xdiaol Forms and Piecedents, Vol. VIll.,p]i. 822, 
823, 825. Tli(‘.se loims cun only he used to tr.ansfer a statutory mortgage 
(/iV Hodrhtij. Ilrahn v. JU-orheif, [1904] 1 dh, 07, d. A.) 

(/) Including his cxecnlors, admini<(rators and assigns (donvoyancing 
•I, ml L.1W’ of Piopcrlv Act, 1881 (44 & 45 Viet. c. 41), s. 27 (2) (i.)). 

iq) Jhi4., s. 27 (2) (i.). 

(A) Jhiil. s. 27 (2) (li.). Where (he mortgage is not a slalutory mortgage 
lh(‘ slatnte gives no technicul ellicacy to fho words “ benefit of the inoit- 
g.ige ” ; ami ajiait from the statute tlioy do not earry tlie legal e.state m 
ill'* mortgaged projicity {Be Heavlieu, Heaton v. Beavhey, supra). 

(j) 38 Ai 39 Viet. c. 87 ; 60 & 61 Viet. c. 65. As to registration of title 
generally, see title Pkm. Pkovuut^ and dnATTKLS Heal. 

(/i.) xAs to the ereation of such a charge, see pp. 84 et seq , mite. 

(l) Land I'ransfe.r Act. 1875 (38 A; 39 Viet. o. 87), s. 40 , Land Transfer 
Act, 1897 (60 A'. 61 Vict. c. 65), s. 18, Sched. I. 

(m) Land Transfer Hnles, 1903, r. 168; see 8chcd. I., Form 49; 
Kncyelopiedia of Forms and Precedents, A^ol. XL, p. 415. 

(n) Land Transfer Act, 1875 (38 & 39 A'^ict. c, 87), «. 40. Tho certifi¬ 
cate of charge must be produci'd on registration of the transfer, and an 
indorsement of the transfer will be made thereon or a new* cei'tificate issued 
{ihid. ; Land Transfer Act, 1897 (60 & 61 Vict. e. 65), s. 8 (1); Land 
'I’ransfer Rules, 1903, r. 259). 

(o) f.c., under the Land Transfer Act, 1875 (38 A: 39 A"ict. c. 87), 68. 23— 
27, which confer the rights there mentioned on the registered pfoprieior 
for the time beiug of the charge, and the Land IVunsfer Act, 1897 (do A: 61 
Vict. c. 65), s. 9 (2), w’hieh incorporates in rogistcicd charges ceit.'un of 
the provisions of the Conveyancing and Lniv of Property Act, 1881 
(44 & 45 Vict. c. 41); see p. 86, ante. 
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is registered, the transferor is deemed to remain the proprietor of 
the cliarge (p). 

329- A statutory mortgage of a ship or shares in a ship is trans¬ 
ferred by execution of tlu' form of transfer indorsed on the mort¬ 
gage {q). If tliere is a collateral agreement accompanying it (r), this 
must be separately assigned. 

330. A registered bill of sale can be transferred so as to consti¬ 
tute a valid security in favour of the transferee (»); but if the bill 
of sale is unregistered, the transfer, in order to cj’cate an effective 
security, irequires the same formalities as an original bill of sale(/). 

331. The value of the mortgage debt to tbe transferee will 
depend on the soundness of the security, and he may purchase the 
debt and security at less than the nominal amount of tho debt; 
but notwithstanding tliat he has done so, he is entitled to recover 
the whole amount due at the tune of the transfer (a), unless he 
stands in a position which would make this inequitable (h). The rule 
applies not only in favour of a stranger wlio purchases the mortgage 
debt fc), but also in favour of a creditor (d) or subsequeut iiicuni- 
braucer (<’), or any other person interested in the estate, such as a 
reversioner, provided that lie did not create the charge (/); and 
it applies both against the mortgagor(f/) and bis beiisf/i). and 
against a purcdiaser of or iticuinbrancer on the equity of redemp¬ 
tion (/). But a trustee of the mortgaged property (/.), or an agent 
of the mortgagor (/), or the mortgagor's heir-at-law or personal 

(р) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), p 40. 

{(j) Merchant Shipping Act, 1894 (57 & 58 Vict. c. GO), s. 37, Sched. I., 
Form (j; see title Siiipiung and Navigation ; and sec Encyolop<i“dia of 
Forma and Precedents, Vol, XIV., p. 57^ As to moitgagca of ships, see 
Xip. 133, 134, ante. 

(r) See Eneyclojiasdia of Forma and Precedents, Vol. XIV., p. 60, 

(«) See title Bili.8 of Sale, Vol. III., p. 72; Eucyclopaidia of Forms 
and Precedciila, Vol. VIII., p. 865 As to mortgages of personal chattels, 
aeepjK 129, 130, ante. 

[t] Jarvis v. Jarvis (1893), 63 L. J. (cu.) 10. As to tranalers of mort¬ 
gages ol rates, see titles Burial and Cremation, Vol. HI., p. 478; 
Hates and Rating. 

(rt) Anon. (1707), 1 Salk. 155 ; Davis v. Barrett (1851), 14 Beiiv. 251, 554, 

(6) See the text, mfra. and jt. 177, post. 

(с) Phillips V. Vaughan (1685), 1 Vern. 336; Davis v. Barrett, supra. 

(d) Monel v. Paske (1740), 2 Atk. 62, 54. 

(e) Darcy v. Ball (1682), 1 Vern. 49; Dobson v. Land (1850), 8 Hare, 
216, 220 ; Shaw v. Bunny (1865), 2 De G. J. & Sin. 468, 472, C. A, 

(/) Davis V. Barrett, supra. 

(j) Dobson V. Land, supra , Shaw Bunny, supra. 

{h) Phillips V. Vaughan, supia ; it applies also against personal repre 
wmtativeB ; see Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s. 1. 

(<■) Davis V. Barrett, sufra. Originally the purchaser of the mortgage 
was only allowed to hold it for the amount of his purchase-money against a 
purchaser or subsequent incumbrancer (Long v. Clapton (1687), 1 Vern. 
464; Williams v. Springfield (1687), 1 Vern. 476). 

(k) Darey v. Ball, suwa ; InoSi. (1707), 1 Salk. 156 ; Morret v. Paske, 
supra ; Dobson v. Land, supra ; Me Imperial Land Co. of Marseilles, Bx 
parte Lardcing (1877), 4 Cb. I). 566, C. A. If a vendor is bound to clear the 
property of incumbrances and the purchaser buys them up, he can oidy 
recover* sgainst the vendor tho amount actually paid by him (Cane v. 
AUm (Lard) (1814), 2 Dow, 289, 296, H. L.). 

(0 Morret v. Paske, supra; Meed v. Nonis (1837), 2 My. & Cr. 361,374; 
Lawless v. Mansfield (1841), 1 Dr. & War. 557, 629. The disability applies 
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representatives (m), are not allowed to hold the mortgage as a 
80 (^urity for more than they n.ivo for it. ^Moreover, where the 
transferee of an invalid secunty has only an equitable right to 
enforce it, so that relief is given to him on eqiiita])le terms, lie can 
recover no more than the sum which he has actually advanced (a). 

332. The conveyance to the transferee operates in the same 
manner as an ordinary conveyance of land, and does not, in the 
absence of special ivords, give the transferee a title to I'ents in 
arrear at the date of the transfer (o ); and, where interest is in arrear 
at the date of transfer and the mortgagor does not concur, the 
transferee, on paying the arrears to the transferor, cannot treat 
them as principal so as to carry future interest (p). The mortgagee 
and the persons claiming under him cannot, without the privity 
of the mortgagor, add to what is due or turn interest into 
principal (q). 

333. So far as the security consists of the mortgage debt, it is 
a chose in action, and is only iissignable in accordance with the rule 
that a transferee of a chose in action takes it subject to any equities 
and rights of set-off existing between the debtor and the 
transferor (»■); and since the mortgage of the jiroperty is incident 

to a solicitor (Nclxon v. lioolh (1857), 6 W. R. 722 ; Macleod Jonen (1883), 
24 til. 1). 289, 300, 303, A.; and see title Soucitoks), or olher person 
standing in a relation to the mortgagor giving special oppoitnnities of 
buying uj» tbe mortgage (Hobday v. Peters (No. 1) (1800), 28 Jli’av. 349, 
351); audit ajiplies after ilie. agency or other eoiiliibuitial employment 
has ce.'i.sed if the piirchase ot the mortgage is due to knowledge obtained 
during such employment (Carler v. Palmer (1842), 8 Cl. iV. Fin 657, 70.'), 
II. Ij.) ; SCO title Fkaudulkm and Voidable Conveyances, Vol. XV, 
p. 109. A surety is subject, td the same lulo as an agent (Reed v. A'orrw 
(1837), 2 My. & Or. 361, 374); see titJe Guarantee, Vol XV.. p. 524 

(m) Darcy v. TJall (1682), 1 Vern. 49; Monel v. Paske (1740), 2 Atk. 
52; Lancasier v. Evors (1844), 1 Ph. 349, 354; Lancaster v. Evors (1846), 10 
Beav. 154,165. And apparently a tenant for life who buys up an inenm- 
braneo on the inheritance, can liold it only for what he has paid (IJill v. 
Browne (1844), Drury Imp. Sug. 426). But under special circum,stances 
an heir has been allowed to iccover the full debt {iJmcy v. Hall, supra). 
For forms of sueh transactions, see Enoyclopupdiaof Forms and Precedents, 
Vol. VIll.. pp. 832. 834. 

(n) Be Romford Canal Go., PocoeVs Claim, Trickclt's Claim, Carew's 
Claim (1883), 24 Ch. D. 85, 93. 

(o) Salmon v. Dean (1851), 3 Mae. & 0. 344 

(p) Ashenhurst v. James (1746), 3 Atk. 270 : see p. 230, post; and see 
Encyclopaidia of Forms and Precedents, Vol. VIII, p 836. 

{q) Matthews v. Wattwyn (1798), 4 Ves. 118, 128. Where a trustee of a 
mortgaged estate agrees, in o.xce8.s of his powers, to allow a transferee to 
capitalise arreais of interest, this will not prejudice the transferee’s right to 
claim the interest as such {Coitrcll v. Finney (1874), 9 ('h. App. 541, 549). 

(r) Cochell v. Taylor (1852), 15 Beav. 103, 117 ; Snnih v, Parlces (1852), 
16 Beav. 115, 119 ; Boxburghe v. Cox (1881), 17 Ch. D. 520, C. A. As to 
equitable set-off, see Dodd v. Lydnll, Lydall v. Dodd (1842), 1 Hare, 333 ; 
Be PauUer, PouUer v. Poulter, Edwards y. PoiiUer (1912), 66 Sol. Jo. 291; 
titles OiosES IN Action, Vol. IV., pp. 386 et seq ; Equity, Vol. XI1I.» 
pp. 161 et seq. ; Set-off and Counterclaim. Originally the debt was 
only assignable in equity; the assignee had to sue in the naitie of the 
assignor, and was therefore liable to be met by any defence or«right of 
set-off available for the mortgagor agm^t the assignor ; thus the^sssignec 
of a chose in action was not in the position of a purchaser of real estate, u ho 
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t.) Llio (.le)>t, the suiue rule (‘xtoiids to tliis portiou of the security, 
iind the traiisfeveo can only liohl the jirojierty as security for 
repayuient of the auiouiit pioperly duo from the mort<'a'^or to the 
mortgagee at the date of as.'^ignniont, allowing for any claims which 
the mortgagor may on lii-< side have against the mortgagee and 
which are ])art of tlie mortgage transaction (s). 

As regard.s the ainoiiut originally advanced on the rmndgage, the 
mortgagor’s niccjil contained in or indorsed on the mortgage deed 
is usually a sullicient jirotectioii to a transferee (/). Tn favour of a 
transferee of the mortgage for value, who has no notice that the 
mom'y was not advanced, the receipt is conclusive (a ); hut, if tlio 
mortgage was created in circinnstancos wdiich call for inquiry, 
ho is bound, if he lias notice of such circumstances (h), to inquire 
whether the advance was made, and cannot recover more than tlie 
actual advance (c), unless there are special circumstances depriving 
the mortgagor of the heiiefit of this exception {d). 

took the legal estate for value vsithout notice {Cockell v. Tai/lor (1852), 16 
I’eav. 103,117); and though by statute the debt can now lu* at-signed at lav, 
yet the statute, expressly makes the assignment sulijoot to equities whie.h 
would, apart from tlie statute, have priority over the light ot the. a.«sigueo 
(.Tudicatui'e Act, 1873 (36 & 37 Vict. c. 66), s. 25 (6) ; lie Milan Tumwaxfs 
Vo , lijc parte Theijs (1882), 22 t^h. J). 122. 127). In Judd v. (h'ecn (187r)), 
4.') L. J. (oil.) 108, and j\(nii-i/-qlo and Blaina Ironworha Co. v. Tamphn 
(1876), 35 L. T. 125, IIacon, held that where the moitgagov’s e([uity 
was to set asiile the mortgage, a transfeice lor value liad a better equity 
and was entitled to liis secuiity ; but this is opiiosed to the general 
jimciple and is doubtiiil Where a security given by a company is 
invalid, a transferee w'ho takes after a wiuelmg-up order cannot maintain 
It against the liquidator, evi'ii it he could have done so against, the comp niy 
{Re Owelo {Matabeleland) Exploration and Development <'o,, WUliainroire 
Claim., [Vm\ 1 I. K. 38, ('. A.). See, lurfciier, title Equi'iv.VoL XlII., 
pp. 102 et eeq. 

(«) Norrtsli v. .^larehoU (1821). 5 Madd. 475. 

{ t ) See titles Deeds anii Otiiek In.sthumkvts, Vol. X . p 464; 
Estoi’PEL, Vol XIll.. p. 371 ; aud sec title FuAriDiiiJiNT and VotOAimE 
(lONVEYANCE.S, Vol XV.,]) 115. 

(o) This was fornieily the rule in equity (JtieLerion v. IValker (1885), 
31 Ch. 1). 161, C. A.), aud the, lule has icceive.d statutory coniirmatioii by 
the Conveyancing and La\v ot I’lopi'rty Act, 1881 (44 & 45 Vict. e 41), a. 55. 
which provides that a receipt for <‘on8i(leratiou money in the body of a deed 
or indorsed thereon sha.li in luvoiir ol a subsequent piiieliaMU’—which 
includes a mortgagee (ibul., s 2 (viii))—not having n<»ticethat the money 
was not in fact paid, wholly or in ]»ait, he sulficient evidence of the payment 
of the whole amount {Bateman v Hunt, []S)04| 2 K. B. .530, C. A. ; see lie 
Gwelo {Matabeleland) Exploration and Development Co., WillvamHon's (Ham, 
supra, at p. 5.5), Hence, althougli no money has been in tact advanced, 
the mortgagor's receipt is conclusive in favour of a iransferee {French v. 
Hope (1887), 56 L. J. (Oil.) 303). Faricer v. Clarke (1801), 30 Bcav. 54, 
contra, is overruled by Dirkerton v. ir«?A:cr, supra. 

{!>) Bateman If mil, supra ; sec, lor example (solicitor and client), title 
Deeds and Otiiiui Instruments, Vol. X., p. 465. 

(c) See On dep v. Mousley (1862), 3 Do tl. F. & J. 433, 0. A.; Dowell v. 
Browne, (1907b 97 L T. 167. 

{d) Thus, il the client has handed the mortgage deed containing tho 
receipt to the solicitor for the purpose oi enabling him to raise money, he 
is estopped, as ugiiinst a sub-moitgttgee, from saying that tho original 
amount was not advanced {Foieell Browne (1907), 97 L. T. 864, C. A., 
reversiao OB this giound Dowell v. Jicowae (1907), 97 L T. 167); and 
see ^ile JiSTOiTim, Vol. XIII , p. 371. 
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Ab regards dealings with the mortgage debt subsequent to the 
creation of the mortgage, the rule referred to above («) applies, and 
the transferee of the mortgage takes it, \^li{‘n the mortgagor is 
no party to the transfer, subject to the state of accounts then sub¬ 
sisting between the mortgagor and mortgagee!/), lie must at his 
peril impure what is due on the mortgage, and if all or part of the 
principal has been paid off by the mortgagor, or has been discharged 
by receipt of rents and profits, the transferee, although he takes 
without notice, cannot set up again the whole debt against the 
mortgagor {(i). Eurtber, whatever the mortgagor can claim by way of 
set-ott or umtiutl cr(idit agaiiist tlie mortgagee, he can equally claim 
against tlie transforefM'O- Hence, for the protection of the trans- 
feioe, it is proper, either to mako the mortgagor a party to the 
transfer, or to obtain an admission from hiui in writing that the 
sum claimed lij the transferor is really due (<)■ 

334. Moreovc'i', the morlgagor is entitled to make payments to 
the mortgagee, wbother of principal or interest, and to have credit 
fur th(‘m as against the transferee after tlio transfer until ho 
has received notice of Hf/t')* Such notice may be actual or 
consti'ucti\'o (/). Tlic mortgagor is not, h}" reason of omitting to 
call tor production of the mortgage dc-cd on payment of part ot the 
princii)al (la), or even on payment of the whole (»). guilty of such 
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(f) See p. 177, ovle 

(f) Cliainh. )<t (In!<iwtn (1804), 0 Vos ;',''i't. 20t 

{(/I JUadtrell V . t’al'-liiiolr {dial 1700), 3 Swan. 78.n. As to payuieiit of 
all Mic jiioii('\ so iha.l llie debt js non-oMslont, see Tvnii't v. Smith, llOOl] 
1 (’ll. 213, ami cases cited in noto.s (1i), (ii), iiijrii 

(li) ^on 1 ftk V. Mui'i-haJl (1821), 5 Aladd. 475, 481. 

(i) »^ee Mitlfliewn v. Wallwyn (17S)iS). 4 Ves. 118, 127 ; title (liio.SEs 
Action, Vol. JV., p. 3Sii. 

(A) HiAcitonw lloZ/icr (1885), 31 Cli. D. 151,158, (^. A. ;Di.cony. Winch, 
flOOO] 1 <Ti 73(), 712, 0. A. ; see Willianis v. Sorrell (1700), 4 Vcs. 380 ; Jie 
Frazer, Ex park j1/oh/o (1810). Jluek, 300, 303 ; Slocks v. Dobson (1853), 
4 J)e (i. M. & (t (1, C). A. : Wheallci/ v. Easlow (1865), 7 Do t!. M. U. 
201, 275.(1 A. ; Ileeiv v. Whitmore, Marini v. Whitmore (]8(i3), 1 Do G. .1. 
iSi ,Sin. 1,10; lif Southampton's (Lord) Estate, Allen v. Sonihainpion (Tjord), 
lianfather's Vlam (lUSi)), 16 Ch D. 178, 186; Benciek Co.x.Fnce, 
(19U5J1 (.111 632, 643. The notice slops the niortgagoi’s right of set-off iii 
respcctof inattois subscqui'iitly arising (Cavendishv. (Heaves (1857), 24 Beav. 
163); see title Set-off and (.’ouETEunLAiM, and compare Be Poulter, 
Ponllcr V Poulter (1012), .56 Sol Jo. 201. For a form of notice, see 
Kncyolopaedia of Foiins and Precedents, Vol. Ylll., p. 900. 

(l) Dixon v. H'iwcA, supra, where the mortgagee was the mortgagor’s 

solicitor, and the mortgagor lel'f. the dealings with the property in his 
hands : hence, on a transfer of the mortgage the mortgagor had constriic- 
live notice thereof, and when, on a subsequent sale, the solicitor, with the 
mortgagor’s consent, retained the mortgage money out of the purcbasc- 
nioiK'y, this was not a jiayiiient by the mortgagor without notice of the 
transfer so as to dischaage the nioiigage in favour of the purchaser as 
against the transferee. , 

(m) Stools V. Dobson, supra, at p 17; Berwick & Go. v. Price, supra, at 
p. 644. 

(n) Norrish v. Marshall, supra: He Southampton's (Lord) Estatdt Alien v. 

Southampton (Lord), Bnnfaiher's Claim, supra. The principle (rf these 
decisions was doubted by Cozens-Harut, J., in Dixon v. WincM supra, 
a,t p. 743. , 
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negligencfi as to be postpoiitjd to the transferee, the latter being on 
his side guilty of negligence in not having given notice of the 
assignment. A paj nicnl, to be good against the transferee, need 
not 1)0 made in inonoy; it may be made in any manner which is 
equivalent to jiaymont, for instance by delivery of goods (o), or by 
a release founded on any fair and handfulc arrangeiiumt (p). But 
the payuieiit must be made to tlie mortgagee or to a person 
autlionsed to receive it on liis bolialt’ ((/). 

335. Although there lias been no actual transfer of the mortgage, 
a person who advances money for the purpose of paying it off, and 
whose money is thus applied, becomes an equitable assignee of the 
mortgage and is entitled to have it kept alive for his benefit (r). 
If be advances the money at tbe request of the mortgagor iii order 
to prevent the equity of redemption from being forfeited, this result 
is assisted on the ground of salvage, in id he is subrogated to 
the rights of the mortgngoe(s). But the doctiine is not confined to 
such cases. Although there is no question of salviige (a), and even 
though the mortgagor is not a party (/;), a stranger who pays off a 
mortgage is presumed to ini end to keep it alive for his own benefit, 
and effect is given to this intention. The result is tbe same 
notwithstanding that lie contemplated talcing a different seciuity, 
in which case he is entitled to the benefit of the old mortgage until 
tbe new security is given (/)), and even though he has actually 
taken a mortgage of part of the property, since the remedy given 
by this later mortgage is not co-extensive with that given by the 
earlier (o). 

Suu-yECT 2.— Su h-Mortnaj/e. 

336. The mortgage debt and the security for it, being the 
property of the mortgaguo, can in their turn ionii the si'cuhty for 


(o) Norrish v. Mimhdll 5 Madd. 475. 

(p) StoolK V. Dobson {1853), 4 De G. M. & G. 11, 16, C. A.; and it la 
sullicicnt if, oii a balance of account between the mortgagor anil mortgagee, 
there is a sum in the morigagor's favour sufficient to satmly the debt 
{^ornsh v Marshall, supra), provided that the balance has been ap])ro- 
priated to the debt before notice of the assignment {Kayne v. Baker (1859), 
1 Gill. 241). 

(q) Withingtou v. Tate (1869), 4 Ch. App. 288. 

(r) See (Jrackmll v. Janson {1879), 11 Ch. D. 1, 18, 0. A.; and title 
Husband and Wife, VoI. XVI, t>. 403. Similarly, an assignee of the mort¬ 
gaged property is a trustee lor the person who finds the money to pay oil 
ibe luortgageo (Walcott v. Condon (1853), 6 Ir. Jur. 15); and see Encyclo- 
jtaedia of Forms and Precedents, Vol. VJII., p. 834. 

(s) Fatten v. Bond (1889), 60 L. 'P. 583. 

(a) Cluiu'ynd v. Allen, [1899) 1 Ch. 353. 

(b) Fuller V. Jtiee, [1910J 2 Ch. 277; compare Manks v. Whiteley, [J912| 
W. N. 87, C. A. : p. 324, post 

(c) In such a case there is no merger of the mortgage in the charge 
(Chetwynd v Allen, supra; see BcU v. Banks (1841), 3 Man. & G. 258). 
Where two properties, A and B, liife comprised in the same mortgage, and 
the person entitled to the equity of redemption in A pays off the mortgage 
and takas a reconveyance of both properties, he will be entitled to have the 
mortgage kept alive, at any rate in part, on B, notwiths tandin g that he 
may not be able to keep it alive on A against subsequent incumbranoeis 

V. RMwhs, llSQlj 2 Q. B. 564, 572, C. A.; see p. 318, post). 
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an advance to or a liability incurred by him. Hence the right of 
the mortgagee to dis])Ose of his mortgage includes the right to deal 
with it by way of security, that is, to create a sub-mortgage; and 
this can bo done either by actual transfer (d), so as, if the original 
mortgage is a legal mortgage, to create a legal sub-mortgage, or by 
equitable charge, \^hether by instrument under hand or seal, or by 
deposit of deeds ((’). The sub-mortgage is completed by giving 
notic e to the mortgagor i f). 

337. A sub-mortgage by transfer will, during the continuanco 
of the sub-mortgage, place the sub-mortgagee in tho position of a 
transferee of the original mortgage. He can, subject to any 
stijmlations contained in the sub-mortgage, call in the original 
mortgage, and can exorcise tho mortgagee’s right to sue for {(j) 
and receive tho mortgage money, and to realise the security (/t). 
If ho receives the mortgage money he will reconvey to the mort¬ 
gagor, and, after satisfying his own debt, will account for the 
surplus to the mortgagee (i). If he realises the mortgage security 
by exorcising the power of sale arising under the mortgage, he will 
set a.sidc the amount due under that mortgage and pay the surplus 
to tlie mortgagor (/.'); and out of the amount so set aside he 
will retain tlie sub-mortgage debt and pay the remainder to the 
mortgagee. 

There may also be a power of sale incident to the sub-mortgage (0, 
but the exercise of this does not affect the mortgagor. Tlie sub- 
mortgagee, in pursuance of this power, transfers the mortgage 
so as to extinguish the mortgagee’s equity of redemption, and 
accounts for the surplus proceeds to the mortgagee. The mortgagor's 
equity of redemption, however, continues to exist, and the purchaser 
under tho jiower of sale holds the mortgaged properly subject to it. 

338. Since tlio sub-morlgageo is in the position of a transferee 
of tho mortgage, he takes, like any other transferee, subject to the 

(di For the effect of a transfer by way of 8 ub-mort; 2 age, see p. 132, mite. 
For a form, see Encyclopiedia of Forms and Precedents, Vol. VllJ., p. 867; 
lor a form of transler ot sub-mortgage, see ihid., p. 873. 

(r) See pp. 82, 83, ante. 

If) See .Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 26 (6); title CiioaE.s 
IN Action, Vol. IV’ , p. 367. 

iq) And the mortg.igce, since be is responsible to the sub-mortgagee for 
the debt duo to theTatter, cau require him to sue for the mortgage debt ; 
eorapare Gvme.}/ v. iSeppings (1846), 2 Ph. 40; and title (iUaijantbe, 
Vol. XV., p. 50A 

(h) The mortgagee, after transicriing his power of sale to the sub-mort¬ 
gagee, cannot luinself exercise it; see note (m), p. 132. ante. 

(i) See Conveyancing and Law of Property Act, 1881 (44 & 46 Viet, 
c. 41), SB. 21 (3), 22 (2). 

fk.) See p. 259, post. 

(1) See pp. 245 et $eq., post. If the assistance of the court is necessary for 
a sale, and the original mortgage is to secure an unascertained amount, an 
account must first be taken of u hat is due on it (Be Wright, Bx parte Mackay 
(1841), 1 Mont. ]3. & De G. 650). As <!b the form of order for sale on the 
application of an equitable sub-mortgagee in the bankruptcy of the mori- 
gagee, see Be Vaugha/n, Bx parte Powdl (1847). Ue (1. 406, Where the 
bankrupt mortgagee has purchased the equity of redemption, a sitb-mort- 
gagee by deposit u entitled to a Stale of the bankrupt’s entire interest (Be 
Ir otfs, Bx parte TuffneU (1834), 4 Deac. & Ch. 29). , 
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accounts between the mortgagor and the mortgagee at the date of 
the sub-mortgage (m ); and he will be affected by dealings between 
the mortgagor and mortgagee until the mortgagor has had notice 
of the sub-mortgage (w\ But the mortgagor's receipt for the 
mortgage money, incorporated in the mortgage or indorsed thereon, 
is usuallj’ conclusive in favour of the sub-mortgagee that the original 
mortgage money was in fact advanced (o). 

Stb-Skot. a .—Diyioiiifion hif U'lH, 

339. On the death of the mortgagee leaving a will, both the 
mortgage debt and tlie mortgaged property, if it is of freehold 
tenure (p), or consists of leaseholds or other personal property, vest, 
in the first instance, in the executors, notwithstanding any disposition 
contained in the will (q), and the executors can exercise the powers 


(rw) NoDinh V. Marshull (1821), .5 Aladd. 47.5 ; VocLrll v. Tiiiflor (]8.')2), 
15 Bear. 103 ; see pp. 177 ei seq , ante. 

(ft; Reeve. Whitmore, Marlin v. Whitmore (1803), 4 l>o CJ. J. & Sin 
1, 19. 

(o) See p. 178, ante. 

(p) As to ropyboJds, see 184, pout. As to a eouvrot niortyaf^e-e, see tilI-> 
Exkcutous anj> Administratoks, Vol. XIV.. }» 235 

(q) It lias }>ecn Jousj settled that a inortgai;e hccurity is personal estate^, 
since tlie priijcij)a] li^ht ot the mortgage<‘ is 1o i.Iie money, and his riglit to 
the land is only a security for tlie nionov {Thonihoivnqh v. J taker (1675), 
3 Swan. 028, 030 . Catnunq v. 11 tele (1080), I Vern. 412 ; Tahor v. Gioeer 
(1699), 2 Veru, 3(57 ; see jriiin v. LiUlelan (1081). 1 Vern, 3, 4, ii., titles 
Equity, Vol. XI11 . p. 91: Executors ant» Auministkators, Vol XIV., 
pp 234, 235) ; but formerly llie inort.^aged property, if if was re.d 
estate, might devolve on one person, while the inoitgage debt devolved 
on another. In such case lie who took the mortgaged estate l>y devisi 
or by descent was a trnstei' lor the pei-son entitled to the mortgago didit 
(A.-W. V. Meijrick (IT.'iO), 2 Ves, Sen. 44, 40). It is now ]irovided that 
where an estate or interest of inheritance, or limited to tlie heir a.s special 
occupant, in any tenements or hereditaments, corjioreal or incorporeal, is 
vested by way of mortgage in any person solely, the same, on Ins death, 
notwithstanding any testamcid.iiy disposition, devolves to and becomes 
vested in bis p(‘rsonal roprosentai.ives or represenf ative for the tune being, 
in like, manner as if the same ivere a cliattid real vesting m them or him 
(Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 30). 
Hence, provided that the executors have not assonf.ed to any bispiest of 
the mortgage, they hold the legal estate in freehold mortgaged ^iroperty, 
and can uitlier reconvey or tr.msfer, or. if they exercise the power ol sale, 
can convey. Under the Vendoi and Purchaser Act, 1874 (37 & 38 V^ict. 
c 78), H. 4 repealed by the Conveyancing and Law of J’roperty Act, 1881 
(44 & 45 Viet. c. 41), s. 30), Licy could recouvoy on payment of all sums 
secured by the mortgage, bul. <*.ouJd not transfer (Re. Brook's Mortgage 
(1877), 25 W> R 841 ; Re Sfiranherg's Mortgage (1880), 14 Ch. D. 514), nor 
convey (o the juirchaser upon .a sale (Tie White's Mortgage (1881), 29 \V. Ii. 
820) This pnnision applied A\ here the mortgagee died between the 7th 
Augiinl., 1874, and the 1st January, 1882, and perhaps where he had 
died before, the earlier date; see lie WhUe's Mortgage, supra. As to 
teai,am(>ntary dispositions generally, see title Wills. Formerly it was 
the practice to insert in wAls dn express devise of mortgage estates 
to the (‘xecutors in order to avoid the inconvenience of the legal 
estate bfing separated from the mortgage debt. Where there was no 
such e'^press devise, a general devise of real estate passed the legal estate 
111 the testator’s mortgages, unless an intention to the contrary could be 
collected from expressions m the will, or the purposes or objects of the 
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of tbo mortgagee under the mortgage (r). A mortgage on land is an 
immovable, and its devolution is governed by the lr.v loa rd dice {$). 

340. A speeilie bequest of the mortg.rge entitles tlie legatee both 
to the inortgagG debt and to tlie mortgaged property (/), subject 
lo tho executors’ assent; and, upon this assent being given, tbo 
legal title to the debt, and all the interest of the mortgagee in tbo 
mortgaged property, legal or otherwise, vests in the legatee (ii). 
Mortgages can he bequoatlied for charilable purposes (rr). 


Icstiitor [Ih^dmike {Lord) v Irnthip (1803), 8 Ves. 4J7 ; sec Clarke v 
Ahbol(]‘H ]), Barn, (on.) 4,57, 4C1). Suoli an iuleutioii to the cojitrary was 
shovi'ii wliere the l.e.stalor imposed on the real estate a charge of debts or 
legaeaes {l)iil,e) v Mundaij (1707), 3 Ves. 348; Itc Uorsfnll (1825), 

MUilc. & Yo. 292, Doc d. Doylance v. Liqhtfoot (1811), 8 M 553; 

Fc Vtichmn nud Mohk (I875)i 1 Gh. D. 214 : Fe. Trmls (1877), 

5 (3i 1). 501, .500; contra, lie Slerens' Wdl (1868) L. II. 6 E([. 607) ; or 
otherwise tieateal it as tliongh it were his own, lice liom lights of other 
jienson.s (.such as an equity of redeiiipliou of a iiiort^.igoi), ivhere, lor 
evaTn])l<*, lie. devised it in strict settlement {Thompson v. (Irani (1810), 
4 Madd. 438; v" Vi^or (1803), S Ves 250, 2,'6), or to tenants m 

eonr.jioii {Thiitlc v. Vaitrihaii (1854), 24 Jj T (o. .s ) 5 ; Re b'tnn.ci/\<i lislafe 
(1862), 3 liiff. 405; JJarliii y Laverlon (1870), L. It 0 Kq 503, 508, Fe 
FranUijne Aloiiqaijcn, |1888J W. N. 217), or on trust for sale (/i’a: puiU 
Mn)diaU (1830), 0 t^im 555). Further, a. bequest ol mortgages, or securi¬ 
ties for money, or the. light to rcceiv'e moneys on mortgage., j)as.sed, not 
only mortgage debts, but aK;o the legal esiatc in tlie moitgiiged jiroperty, 
without any expiws devise of such estate {Rcnrot^c v. I'ooper (1822), 8 
Madd &(; 371; ,)/(d/ier v. 77m»i.us (1833). 0 Sim. 115; (1833), 10 Bmg. 
44; Hoc d Uncsl v. ficnndl (1851), 0 Exch, 802; Fc Wedker'e Enlate 
(18^2), 21 L .1. (CJI ) 074; Fippm v. D,u :f (1862), 13 C. 15 (n S ) 308 ; 
Garnham v. iSVrippir (1885), 53 L. T. 940) . ami this was so uotwithstand. 
lug that the- bequest was subject to payment ot dolits (Re Vxeld’it Mort- 
gaqe (1851), 9 Jlaie, 414; Re King's ^foriqage (1852), 5 De (5 & Sm. 
614), or of debts and legacies {Kniqld v. Rofiinson (1850), 2 K. & J. 5<)3), 
Ol tliat tJiere was a tru.st for sale (Re Tqas, ICr })arte Bather (1832), 5 Sim. 
451); and a devise and beq uest to tiustees of real and pci.'oiial estate in trust 
(o got in debts owing on any seciu'ity implied that they were to have iiill 
<!omiiiiou over the inoitgagcd properly, and heiice they took tho legaleslate 
[Re Anowsmith's Trusts, Re Thompson (1858), 4 Jut. (\. S.) 1123, (\ A.), 
(r) P’or the. pui poses ol tlie Conveyancing and Law of Property Act, 1881 
(44 & 45 Viet. c. 41), s. 30, tho personal repre8entativc.s for tho tune being 
are to be deemed in law the heirs and assigns of the moitgagoe within the 
meaning of all trusts and pow'ers (ibid.); hence they can exercise all 
express powers couleued on the mortgagee, his hens and assigns : further, 
by virtue of the deliuitiou of “ moitgageo,” as including any poison Iroin 
time to time deriving title under the oiiginul mortgagee (ibid , s. 2 (vi.) ), 
they can exercise the statutory powers. 

(») Re TJoifles, Fow v Jagg, [19111 1 Oh. 179, 0. A. : see Re Filsgerald, 
Surnum v. Fitzgerald, [1904J 1 Ch 573, C. A.; contta lor revenue jiurposes, 
see iSu«).swtt v Inhuid Jtevenue, ('vnunissioneis, [1890j 2 1 If.. 418; and 
reference to this ease m Be Hogles, Bow v. Jagg, supra, at p. 182 ; title 
INSTATE AM) OTiruu Deatii Ddties. Vol. X., pp. 193, 235. As to circum¬ 
stances rendering it. necessary to consider the division ol property into mov- 
able.s .and irnmovabJes, see Be Hoyles, Row v. Jagg, supra, perFARWELL, L. J., 
at p. 185; and sec. title Conflict of Laws, Vol. VI., pp. 197, 209. 

(t) Margin d. Weston v. Mowlin (1760% 2 Burr. 969, 978 ; Bemoise v. 
Cooper, supra ; Mather v. Thomas, supra ; Doe d. Guest v. Bennett, supra. 
(it) See title Executors and Ad-uinistrators, Vol. XIV., pp. ^6«t seq. 
(a) Before the Mortmain and Charitable Uses Act, 1891 (64 & 6f) Viet, 
c. 73), 8. 3, this could not bo done; see title Charities, Vol, IV, p. 125 ; 
and see Be Hoyles. Row v. Jagg, supra. 
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341. So long as the equity of redemption is not released or 
foreclosed or extingnibhed hy lapse of time, the raovlgagoe’s intr'rost 
continues to be personal esti't**., notwithstanding that he may have 
entered into possession {h), and will not pass under a general devise 
of real estate (o); and if, in addition to his mortgage interest, the 
mortgagee, has an estate in the prf)perty, a specilic duvisc of the 
property v/ill iniss Ids proprietary estate only, and not his interest 
as morlgi’.^eo (d). But if he has entered into possession, a specific 
di^vise of the prop('rty will pass all liis interest, and w'ill, con- 
[.eqneutly, inchnle tlie mortgage debt (e). 

If, at llu' time of the mortgagee’s death, the equity of redemption 
is already extiiiguislied, the property is real estate in his hands 
and devolves as such (/); and if in his will he disposes of the 
])roporty as though his iutercDt were still that of mortgagee only, 
tlio property none the less passes under the disposition (</). 

342. Where the mortgaged projierty is uf copyhold tenure the 
devolution of the mortgagee's estate depends on whether he had or 
had not been admitted. If he had been admitted, then the statulury 
provision vesting the property in his personal representatives does 
not apply (/<), and tho right to' be admitted on presentiiiont of his 
death vests in his devisees, if he has devised his copyiiold mortgage 

(6) .Voy V. Ellis (1676), 2 Cas. in CIi. 220; Ee Loveridge, Braylon v. 
Lorcndie. [1902] 2 Oil. H.>9. 

(c) Strode v. liiissel (1708), 2 Vern. 621. 

{ d ) Thu.!, if he is movtg.ngce o( a (ciiii and also reversioner, a specific 
ilevi.se does not carry the inoitgage, uui,v. nhstajidiiig that the term has at 
law merged iu the reversion (Bowen v. Bailow (1872), 8 Oh. Ajip. 171). 

(e) IVood/ioiiso V. Meredith (1810), 1 Mer. iaO; lie Carter, Dodds v, 
Pearson, [1900] 1 Ch. 801; and a limitation iu tlie- will to the devisee and 
bis heirs may make the mortgage real estato as between mortgagee and 
devisee, iliough it is personal estate as between mortgagee and mortgago; 
(Noys V. Mordaiivt (1707), 2 Vern. 581, 582; Gairet v. Evers (17.‘10),’^M<)S 
364). But where a testalor, .after Bpeedically devising a house, sells it and 
takes a luortgage for part of the purchase-money, the spccilic devise docs 
not carry the mortgage (lie, Clowes, [1893] 1 Oh. 214, 0. A.) 

(J) iSee note (n), p. 18.5. j)os/ As to ovtiiigiiiHhmcnt of title by laps'' 
01 time, see title Limit.xtion of Action,s, Vol. XIX., pp. 149 el scq. 

((f) Silberscliildt v. SMoU (1814), 3 Ves. & B. 45, wJiere tho equity of 
redemption had lieon extinguished liy foreclosure. 

(A) Oopyhold Act, 1804 (57 58 Viet. c. 46), s. 88, reproducing the Copy¬ 

hold Act, 18S7 (50 & 51 Viet, o 73), a. 45, and enacting that the Conveyancing 
and Ijaw nl Property Act, 1881 (44 & 45 Viet. c. 41), s. 30, shall not apply 
to laud of o.opy]ioUl or custom,iry tenure vested in the tenant on the court 
rolls on trust or by way of moitgage. Between the 7th August, 1874, and 
tlm l,st, .Tanuary, 1882, the executors of a mortgagee of copyholds who had 
been admitted could surrender on payment off, but could not surrender on 
transUT ot tlm niortgage or on sale (note (f), p. 182, ante). From the Slst 
Bcei'inbcr. 1881, to the 10th September, 1887 (the date of commence¬ 
ment of the Copyhold Act, 18S7 (50 & 61 Viet. c. 73)), the right of 
admittance vc.'.ted in the evccutoi's of the mortgagee (lie ilnghes, [1884] 
Vy. N. 53: I tall v. Bromley, |l!^86J W. N. 211), and dealings by them 
with the imn^gaged property between those dates were effectual (lie 
MiW Trosl (1887), 37 Ch. D. 312; see [1888] W. N. 156). Since the 
16th September, 1887, the old law has been restored, and only the devisees 
or the customary heir can deal with the legal estate in the mortgaged 
property, at whatever date tho mortgagee died (Be Mills’ Trust, suvra I 
afiSrmed on another point (1888), 40 Ch. D. 14, C. A.). 
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estates (i), or otlierwise in his customary hiir-nt-law (j). If he had 
not heeii ahuittnl, the will have been taken eitlier by 

(viutUtioiial surifiider, or covenant to surrender not followed by 
sni’jender (k). In either case an erjuitahle interest in tlio copjd'olds 
js vciUd intlio mortgagee, and tins interest devolves on his peis»'n<il 
reiu-es.'.ntatives { 1 ). 


KitB'Sect. 4.— iK'vohiUoi} on 

343. By virtue of the statutory pi ovisioii already referred to(w\ 
the luottgiigf'd projierty, if of freehold tenure, dovoh'os, on the 
death of a sole morlgagce intestate, on his administrator ; and if it 
is leasehold or other ptirsonal proi)evty, it devolves in the same 
manner. Const'quently both the mortgage debt and the mortgaged 
property devolve on the administrator, whose duty it is to get in 
the mortgage money and apply it in due course ol administration, 
the buuelieial interest in any surplus being in the next of kin (a); 
or, if it is not required for payment of debts and exjienses, the 
administrator can, with the consent of the next of kin, transfer it 
to them, or some one or more of them, as part of the intestate’s 
estate. 


(t) Pee Encyclopicdia of Forms and rrocodeiits, Vol. XV., p. G.'j7. 

0) See titles CorviioT.ns, Vol VIII, pp. 86, 88; Exi.oit'i'Oks and 
Admix'd ruAToas, Vol. XiV., p. 2.’14, and as to osclicat, see title CorvnOLDS, 
Vol, VIII., p 55; Eqi'ITV, Vol. ,\ Ill., p 95. 

(k) See pp. 124 cl seg , ante. 

(l) There seeiiis to be no reason for e\chidin/i; erjuitahle interests in copy- 
holds from the ('onveyancing and Law oi Pro]H'rty Act, 1881 (41 & 45 Vict, 
c. 41). s. 30. The de(‘.i.si(>u8 that it applied to the l(',!>al estate before 1887 
(sec note (/<), p. 184, ante) are authorities that it applied and still applies to 
equtlablo inteicsts ; compare lie tSomeiville and Turner’s Coniraet, 11003J 2 
Ch. 583, decided on the Laud Tianslor Act. 1897 (GO & 61 Vict (!. 65), s. 1. 

(vk) Conveyancing and Law ol Piopeity Act, 1881 (44 & 45 Viefc. c. 41), 
B. 30 ; see note (q), p. 182, ante. Under the Vendor and Purchaser Act, 1874 
(37 & 38 Vict e 78), s. 4, the adininistiator, where the mortgagee died 
between the 7th August, 1874, and the 1st .lanuary, 1882, could rcconvey 
on payment oil of the mortgage, hut could not transfer (sec note (q), 
p. 182, ante). Formerly inorlgaged freeholds devolved on the In-ir-at-law 
oi the moilgageo, who held them as trustee lor the administrator; see 
Ex jKirle Maishall (1839), 9 Sim. 555; and sco title LESoiiNT and 
DiaaiunuTiON, Vol. XU, pp 5. 6. 

{n) That is, if the mmtgage is still personal o.slafe at tin* dt'aMi of the 
mortgagee {lie Loveridqe, Drunion v. LoveridgCy [19021 2 Cli. 859 ; si'c Flack 
V. Loiiqmate {184:5), 8 Ileav. 420); but if the eipiity of ivdemption has been 
released or loreclosod iu his hie, or if he has entered into possession and the 
equity of redemption has heeti extinguished in his life by lapse of time, 
then fre'*ho!d property is held by the administrator lor the heir-at-law 
{Thoaivson v. Grant (1819), 4 Aludd. 438 ; He Lorcridge, Pearce v. Marsh, 
[1904] 1 Ch. .518). As to copyholds, see p. 184, ante. 
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Hni Skot. 1.- - J’ onanist the .Vi'ih/ofe. 

344. Tho Tiioi lieinp; ontitlod to tlie full iKUiclit of thn 

Beoiirity winch Uio niorlgiigor has to give, him, may protect 

it both as regards the title to the mortgage'! property, anti as regards 
tlio value of tlie propt'rty itself. 

As regards the title to the mortg.igod property, if the mortgagee 
has in the first inst.anco taken an (Mjuitahlo title, but with an agree¬ 
ment for a legal mortgage (o), he is ontith'd to have a legal mortgage 
executed on n.ijiiest, and will be allowt'd aii',’ cbai’gcs and expenses 
properly incurred in preparing the moitg igf'(p); and, if the 
mortgagor has conveyc.d to the mortgagee a dcfcjtive title, and 
subseipiently acipiircs an interest whicli enables him to cure tlv' 
defect, tho mortgagee can call upon him to pi'idoi't the mortgage 
title {</). 

As regards the value of the pioperty itself, tlio rights of the 
mortgagee possibly depimd to some extent ii])on the oircnmst.uice 
that tJio mortgagor while in possession is a i/mrsj-tenant («), but, 
substantially, on the general principh' that the uiurtgageo is I'utitled 
to have the security ke.pt uiiimjiaiivd. llenci’, tlie mortgagor must 
not deal with the property so as to diminish its value {h). iMort‘over, 
the mortgagee, if in possession, is entitled to lay out any moneys 
necessary for tho luainten.ance of the property {<•). 

Apart from tho doctrine of waste (d), flie mortgagee is entitli'd 
to restrain the mortgagor from conduct which wou'd ju’ojndice the 

(o) See ])]). 7r>, 7S, «nte. 

(p) Sottoiiat I'lOiHHcml lUniL of ICnglandx. Games (]S8G), 31 (*li. {). .7.S2, 
C. A.: see p 239, post. 

iq) “ The (loetriiie of tlie Toiirt of (jhancery is, that if a man ootilracts to 
convey, or to mortgage, or to Ki'ttlo an esfafe, and he iia.s not at tlie time of 
his contract a title to the estate, Imt he altenvards aecinires such a title as 
enables him to jierform his coiiiraet, he shall be hound l.vi do so " [Smith v. 
Osborne (1857), fi I-I. L. Cas. .‘>75, prr Lord (htxNWonTir, L C’., at p ,300); 
as to mortgage.^, see Seahounu’ v. Powell (1686), 2 Vera. 11; .and coni]>are, 
as to sales, Taijlorx. Debar (1676), 1 Cas.in Oh. 274 ; Sm.ilhv. 7>’«A-n‘(1812), 
1 Y. & (L Ch. (>as. 223. The nght. ot tho mortgagee to have hw title per¬ 
fected gives Idra an equitable iine.rest which will prevail against a sub¬ 
sequent iueiimbrancer who takes the legal estate with notice [tfeanirtgs \ 
Moore (1708), 2 V'^eni. 609). but not if lie takes w'ithout notice (Oxiviel, 
V. I'liimer (1708), Bac. Abr, tit. Mortgage (E.) 3 (7th cd , Vol. V. 
p. 661)). But whore the mortgagor h.as uo title at all at the time of the 
mortgage, and euhsequently .aeqnire.s a title, it has been donbt.ed whether 
bis heir is bound to convoy (.Iforxfi v. Faulkner (1792), 1 Anst. 11). 

(а) See Paihidge x. (1822/, 5 11. & Aid. 604, 60.5, ri.; Hiichman 
V. Walton (18381. 4 M. & VV. 409; and p. 158, ante. 

(б) Se(»p. 160, ante, and nolo (/»), ibul 

(c) Sandon v. Hooper (1843), 6 Ileav. 246 ; and as to repairs and improve¬ 
ments, leo p. 240. post. 

(4) Seep. 160, >-ate. 
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iiiortgago security (t-); mi<l upon a mortgage of goods, where the 
mortgagor retains the right of jjossession till default, an improper 
sale by him d('ttrmiiies his liglit, and gives the immediate right 
of possession to the moi (gagee, who can thereupon sue for con¬ 
version (/■). 

SiTJ.-SiX'T. 2 Thinl I\irtic8, 

346. The mortgagee is eulitled, as against third parties, to 
prot(‘ct his own or the mortgagor’s title to the mortgaged property, 
and to maintain the value of that proi)erty. Thus, if the mort¬ 
gagor’s title is impeat-hed, the mortgagee may take any step 
necessary to support it (</). If he is an equitable mortgagee, and 
third jKirties with an inferior title are pro}>osing to dispose of the 
legal estate, ho can obtain an injunction to restrain thom(/i). But 
in general he will have to defend, at his own expense, proceedings 
brought by third parties to impeach the mortgage security (i). 

346. As re.gards the recovery or preservation of tho mortgaged 
property, tho mortgagee may be entitled to bring actions against 
third persons either by virtue of his legal or other estate in tho 
properly, or of his possession or immediate right to possession. 
AVhere ho is legal owner of the jnoperty he is prinut Jack tho 
proper jiersim to bring actions which dopemd on ownership (A), and 
he may be a necessary jiarty to such actions (/). But since the 

(<■) Thus, under a moitgago of tolls by tho trustees of a road, tlie trustees 
may be restiaincd from reducing the lolls {(hewe (Lord) v. Edlcslon (1857), 
1J )e G A: J yil, 110, 0. A.); under a mortgage ot calls, the company cannot 
make a second oaU and get it m first at the expeuse of the mortgagee {Ee 
Uuniber Jronn'orks do.. Ex farle ll’ananf Finance (Jo. (1858), 16 VV. R. 
6G7, G. A.); and where property is subject to a vendor’s lien, a sale of part 
will be restrained {Ee Bhtkdj/ Ordnance Co, Blakely v. Dent (1867), 15 
W. 11. 663); and see title Injunction, Vol. XVII , pp. 251, 266, 267. 

(/) Fenn v. Biitlcdon (1851), 7 Exeh. 162; and see title Tkovek and 
Detiniih. 

{g) Godfh'n V. ir«fso« (1747), 3 Atk. 617, 518 ; Sandon v. Hooper (1843), 
6 IJeav. 246, 248 ; see ]>p 236, 238, 

{h) Loikdon and County Banking Co. v. Lewis (1882), 21 Ch. P. 490, (1. A. 
In general, qiuistions between the mortgagee and mortgagor can be detor- 
mineil uilliout bringiog in third persons: where, for instance, the mortgagee 
sues to compel distuitailing by a tenant in tail in pursuance of his contract, 
persons who are not y)aTties to tho contract need not be joined {Pelre v. 
Dunrombe (1848), 7 Ilaic, 24); but where, as in redemption and foreclosure, 
other ]»crsons claiming an interest in tho equity ol redemption are 
affected, they must be made parties {Evans v. Jones (1853), Kay, 29); and 
see title Injunction, Vol. XVJI, pp. 251, 252. 

(i) Parker \. iraffcms (1859), John. 133; see p. 238, post. But where 
in an action for the execution oi trusts, the beneficiaries desire to impeach a 
mortgage by tho trustees, and for that purpose make the mortgagee a 
party, he will apparently, ii sucoosslul, be allowed his costs ; see Langton v. 
Langlon (1855), 7 De G. M, & G. 30, C. A. 

(fc) Thus where a restrictive covenant has been entered into with the 
mortgagee, he is the person to sue on it so long as the title remains in him ; 
if the covenant is not required for the pftrpose of his security, ho should sue 
at the instance of, and ou being iudemnified by, the persons entitled to the 
benefit of the covenant {Manners {Lord) v. Johnson (1875), 1 Ck B. 673). 
As to the rights of a mortgagee of a co-owner of a mine against tie other 
co-owners, see title Mines, Minerals, and Quarries, Vol. XX., *p. 656. 

(1) Even though the mortgagor can sue alone by virtue of Ms equitable 
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bi'nelicial interest, subject to the mortgagee’s security, is in the 
mortgagor, tiio mortgagor can usually sue in his owii name (m), 
and, Avhile he is in possession, the right to do so in certain cases is 
conferred on him hy statute («). 

347. Whore the moitgagee is in possession of land he can sue a 
third party in trespass (o); and after entry, his riglit of possession 
relates back to the time when his right to possession accrued, so 
as to enable him to maintain an action for trespass committed by a 
stranger iH'i'oro liis entry. This is so wdiether the morlgageo has the 
legal estate or not (/>). Further, where ho is in possession, or has 
the immediate right to possession of goods, ho can sue tor trespass 
or conversion, or to recover the goods (</). But tliose actions are 
not open to him if the mortgagor is entitled under the mortgage 
to retain possession till a certain event—such as demand of pay¬ 
ment and delauH,—and that event has not happened (r); though, if 
the mortgage is by way of assignment to the mortgagee upon trust to 
allow the mortgagor to remain in possession till demand of payment, 
the mortgagee is considered to have the right to immediate posses¬ 
sion upon the analogy of the case of trustee and cniui qne h-imt (s). 

ownership, it ina.v bt* ucepssary to join Ibe rioitgagee ; jf, Jor instance, it 
is necessary for <lie lev.il esiate tr» be befoio (he eoiirl, or ii iieconiits have to 
be taken wlin-'i slionld bo njad(f lmi(hng on the niortgai’t'o ; see Van GeMer, 
Apiiitnou d* Co. V. Sownhi/ Gfidge L'nUed J)iiilrK:t Hour (1890), 

44 Hi. 7). 374, 392. V. X. 

(m) Fiu.rhinjJi v. ^flrlsltfl11 (1878), 4 Ex. T). 37, A. ; Oelder, 
]j)f-tino)' d' ('o. V. Hon'orhu llrid(je i mted JJislriet. Flour Socieijf. supra. 

(»}) Jndu*a.ture Act, 1873 (36 & 37 Yict. c. 66). s. 25 (5); (^uiveyaneing 
and LaAv ol Proiierty Act, 1881 (44 & 45 \'jct. c. 41), s. io ; and see p. 16E 

(o) Perhaps ho can do so a^io it he has thfi iinniodiale righ( to po8se.ssion 
as against tiie moitjuagor, for it has been .iuid that a lessor at will can sue 
in trespass (Dm. Abr., tn. “Trespass,” pi. J31); and seep. 159, ante : but it 
the seonrity is by way of demise, the mortgagee cannot suo iii trespass 
heloro he has entered {W’heclrr v. Monk.fiore (1841), 2 Q. B. 133, 142; 
Doe d. Parsleif v. Darj (1842), 2 B. 147, 156). As to trespass generally, 
see title Trespass. 

(p) Ocean Accident and Guaiavtee Corpomlion v. Ilford (las Co., [1905] 
2 K. B. 493, C. A. 

(q) Trespass, trover and dotimie were all possessory actions, and th'' 
]'laiutiif had to show either actual possession or the nglit to immediate 
posse.saiou (Gordon v. Harper (1796), 7 Teim. Rep. 9; sec title Action, 
Yol. I., pp. 41, 43, 44). Thus a mortgagee in possession of goods, or a 
pledgee. IS the pro])er ]>erson to sue m trover or detinue (l^eiccll v. Hurdkli 
(1884), 10 App. (las. 74, 92 ; Dridol and West of England Bank v. Midland 
Dahl, ('o., [ 1891] 2 (J. D. 053, (!. A.), though the mortgagor or pledgor, on 
tondei.n<T the money duo, is entitled to sue the mortgagee or pledgee in 
trover (Franhlin v. Neaie (1814), 13 M. & W. 481, 484); and, similarly, as 
to a vendot who retains possession of goods subject to his lien ( Lord v. Price 
(1874;, L. R. 9 E.xeh. 54). Under llie. Bills ol Lading Act, 1855 (18 & 19 
\iet. c. Ill), s. 1, tlie indorsee oi a bill of lading, to whom the property in 
the goods therein mentioned passi's, has transferred to and vested in him all 
rights of suit in respect of the goods, but apparently an indorsement by 
way of mortgage does not pass tbe property for this puriioso (Scieelly. 
Burdvsk, supra, at p. 96) ; see Burgos v. Nascimento (1008), 100 L. T. 71; 
and see tilies Salk op Goods ; Trover and Detinue. 

(r) Bradley v. Copley (1846), 1 (1. B. 085, 

(«) Wlme V. jl/o; rt4^,(1862), 11 0. B. 1016 ; compare Barker v. Furlong, 
^1891^ 2 Ch. 172. ' 
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Where the ujortgugoe is entitlofl to sue in Irovor iio caii recover 
as daniagos the full value of the goods (t), whether ho is or is not 
liable to account for any surplus to the moi-tgagor (it). 

348. A mortgagoe, generally, is entitled to bring i)roceGdings 
to ])rev(!iit the deterioration of his security. Whore the ))ro- 
jierty is taken for public purposes, )iotice to treat luust be served on 
liiiii as well as on the inoitgagor (//). Jf the propcu'tv consists of 
litjonsod premises, the mortgagee can api)eal to quarter ses.'ions 
against iion-ronowal (;f the hcenco (It). A prior mortgagee is also 
entitled to an injunction to jirevent the mortgaged property being 
taken or dealt with by a suhs'qiu'ut iDcujsibraiicer (cl But 
the mortgagee cannot obtain an injunction unless he is prejudiced 
by the conduct complained of (d). 

Seci. '2.~~ [light to PoatHemou of the Mortgaged Propirtg. 

Suh-Sect. 1 ,—W hen the Itiifht 

349. Where the mortgage vests tlio legal est ite in the mortgaged 
property in the mortgagee and no provi^iuii is made for retiii- 
tion ot possessimi l^y the moi.tgagor (c), the mortgagee h entitled to 
enter at any time after the execiiliou of the morigage, notwith¬ 
standing that there has been no delault on the i)art of the mort¬ 
gagor (,/ ), or that a bill of exchange has been given for the debt(;/). 

(1) Ih'ioihf V. Krudnll (lS.'/2), 17 Ij. li. U37, 9‘EI 

(it) T/it! W'inkiicld, [15)02] P. 42, C. A., ovcnruliiig ('landife v. Soulh 
StaOotdshiic Tramway ('o , [18S»2J 1 Q. 15. 422 ; sec title’s Oamaoj'.s, Vol. X , 
V 344 ; Troveii and Detin or. 

(a) Voole V. London County Council, | lOllj 1 Ph. 004. As to the iivtorcst 
of luorlgagcos in a piulianieutiu'y deposit, see lie Pulieruis, tiincwbbury, and 
North ]\'(ilee Rail. t'o. (1883), 2.'5 CJi D. 251, A.; ami as to tlic position 
of mortgagees in legard to compulsory purchase, see title COMi'ULSORr 
PiTROUAsn or Land and CoMrENSAiioN, Vol. VI., pp, 60, 142 ct scg. 

{b) Gair tl v. Middlesex Justices (1884), 12 Q. B. D. 620; see laccnsiug 
(('onsolidalion) Act, 1910 (10 Ed>v. 7 & I Geo. 5, c. 24), s. 29 (1); title 
Intoxicating LniOORS, Vol. XVIII., p. 79; ami as io j« of the 

mortgagpe, see ibid , ]>. 103 

{e)'Legg v. Matliieson (I860), 2 Giff. 71; v. Mid-Ennis Rail. Co. 

(1868). io W. E. 409. 

(d) Thus, if the mortgage comprises the goodwill of a business and the 
right to u.se a name, the mortgagee, if he does not intend to iiue the name, 
cannot prevent the assignees ot the mortgagor from using it {Ikmley v. 
Soares (1882), 22 Ch. i>. 660); and see, generally, title Injunction, 
Vol. XVII., p. 251. As to goodwill generally, sec titles Partnership; 
Tjiade and Trade Unions. 

(e) As to the effect of a rcdeinise by the mortgagee of the mortgaged 
property to the mortgagor either expressly or by implication, see p. 159, 
ante, and title Landlord and Tenant, Vol. X'VIll., pp. 336, note (j), 
357, note (d). 

(/) Doe d, Roylancc v, Lighifoot (1841), 8 M. 6e W. 553 ; Rogers v. Graze- 
brook (1846), 8 Q. B. 895; Green v. Burns (1879), 6 L. 11. Ir. 173; and see 
p. 157. ante; title Injunction, Vol. XVIL, p. 2r(l. Bnt a mere power 
o: sale on default docs not, it seems,*give a riglit of cuti’y except on 
default, and then only for the purpose of a sale (B’utiiatt v. (1835), 

2 Ad. & El. 485). It is optional with the mortgagee whether Jie tales 
possession or not. He can foreclose without taking possession {Petirhijn 
{Lord) V. Hughes (1799), 5 Ves. 99,106). As to foreelosjpre, see p. 2"^, post. 

{g) BramweU v. Eglinton (1864), 5 B. dc S. 39. As to jthe loss of the 
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Where a second mortgage has been (^n'akul by conveyance of 
the equity oi redemption, and the first mortgagee does not take 
possession, the second mortgagee, since he is entitled to jjossession 
as against the mortgagor {It), has, it would seem, a similar right of 
entry (/), and certainly so if the mortgage expressly gives him the 
right (/,:). 

The registered propriistor of a charge registered under the 
Laud Transfer Acts, 1875 and 1897 (/), may also, for the pur¬ 
pose of ohtaining satisfaction of any moneys (liie to him under the 
cliai’ge, at any time during the continuance of the charge, cuter 
upon tile laml cliarged, suliject to the rights of prior registered 
incunihrancei's {in ). 

An incuiuhrancor not included in the foregoing classes has no 
right to possession of the land, hut il his cluirge is created hy 
instrument under seal lie can a]q)omt a receiver (a), and if his 
charge arises otherwise ho can ohtaiii the apjxnntmont of a receiver 
from the court (o). If he does not obtain a receiver, but obtains an 
order for sale, he is entitled to tlie rents from the date of the 
order (p). 

right by dlluxion of time, see title Limitation or Acti(*.\», VoI. XIX., 
pp. 14.5 et >^eq 

(II) lie Gordon, Jix jutiic Olfieiol lieeeiter (1889), 61 Jj '1'. 299. 

(i) I’ormojly an action ot ejectment Jinglit be delealed, except as 
against a mei<i wrongdoer, by showing that the plain till had not the 
legal estate, where, loi iustauco, theic was an oul&tanding term ; tliougli 
an express power ot re-entry, created imor to tlie term, would iJie% ail 
(Doc d. Bullcr V. Kensington {Lord) (1846), 8 Q. 11. 429) But an action 
tor recoveiy of land is not liable io be defeated on this giound. All 
that is necessary is that (ho. plairitilf should be eufitlod to jiossession as 
against the delcndant (General Kiii<ii>cc,^Moilifage, and Jtmvunt ('o. v. 
Liberator Permanent Itenelit Puilding Society (1878), 10 (^i. ll. 16, 24; 
Antrim, County Land Building and Investment Co. v. Stewart, [1904] 2 1. It. 
3r)7.C. A.; Campion V. Palmer,[1S\)0]2 i. K. 445,(J. A.). Allenv. Woods 
(1893), 68 L. 1’. 14.‘}, 0. A., appears to lavour the old rule, luit there the 
])hun(iff was only entitled under an executory trust, and it was necessary 
for the legal ow'iier to be before the court m older that the trust might be 
established against him. Feehan v. JBandevillc (1891), 28 L. R. Ir, 90, so 
far as it insisted on a legal e.state in the plaintiil’ in ejectment, is not law, 
but the decision depended on the relative rights of the plaiutiR (the assignee 
of a legal mortgage) and a sub-mortgagee to whom he had assigned the 
legal estate; it was considered that the mortgagor ought not to ho com¬ 
pelled to give p,)Ssessiou to the mortgagee in the absence of the suh- 
mortgageo. The dictum of North, .1., in Gat fill v. A lien, Allen v. Longstaffe 
(1887), 37 Ch. i). 48, 50, that .an equitable mortgagee cannot take posses¬ 
sion applies only where, as in that case, the incumbrance is by mere 
charge. As to equitable charges, see p. 83, ante. In Langlon v. Langlan 
(1855), 7 Led. M. & (5. 30, C. A., first mortgagees with an equitable estate 
were juit int.o jiossession by the court. 

Ik) Compare Ocean Accident and Guarantee Cotporaiion v. Ilford Gas Co., 
[19(»5j 2 KB. 493, (7 A.; see p 192, post. 

(/) 38 & 39 Viet. c. 87 ; 60 &, 61 Viet. c. 65. As to registraliou of title 
generally, see title Real Property and Chattels Real. 

(m) Laud Transfer Act, 1875 (IVi & 39 Viet, c 87), s. 25. 

(n) See p. 261. past. 

(o) 8ec ]i. 261, post. As to (he classes of equitable mortgages, sec 
p. 74, atfie. 

(p) It is not clearly setlh'd whether the equitabli* mortgagee is entitled 
to rents from the date of (he order for sale or fiom the date of his 
appiication on which the order lor sale is made. In tlie following cases 
the rents w^ere allowed from the date of the order for sale :—Be PoeUet 
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350. Where the right of entry is to arise 011 I 3 ? on default in 
payment of the mortgage debt on demand, a reasonable time should 
be allowed for compliance with tho demand l)c'fore the mortgagee 
enters (a). 

Sm-SECT 2 . A’trrr/V o/ the It'njH 

351. When the mortgiigoe has a right of entry and allows the 
mortgagor to remain in possession, he is not bound to give any 
notice to the latter before ontcnng(l)); and similarly he can bring 
an action to recover the land witliout any previous notice or 
demand of possession (r). Wh(;re tho mortgagor has athnned 
hnuint to the mortgagee, the necessity for any demand previous to 

Ex }miie JhynoM (1S;35), 4 Deac. & Oin 2,59; lie Tombs, Kr fade 
Lii'ing (1835), 2 Mont. & A. 223; lie Birl's, Ex pnHr. (Uirlov (1837), 

3 Mont. A. 328 ; Ke Sonmn, Ex parte Burrell (1838), 3 Mont. & A. 439 ; 
Re Pearson, Ex pniie Scott (1838), 3 Mont. &; A. 592 ; and so, ton, notwitU- 
.stsiiiding that tlie inort‘>a^('c did not <;stabUsli hi.? title till siihsiMjuontly 
{Re Teesdale avd Swales, Ex jjaite Thorpe (1838), 3 Mont. & A. 4-11). The 
niorigagoo dooR not ontiilo hiniHftU to earlier icnts by giving notice to the 
teii.iuis to pay the rents to him (Re Benrson, Ex parte Scott, supra), unless, 
ol eoiirso. liis mortgage entitles him to go into possession. In Re Keer, Ex 
pa,te Biyiiold (1832), 2 Deac. dc Ch 398, the mortgagee only asked for tho 
Tints from tho date of tJio oidcr for s.'ile. But in Re llarvep. Ex paite 
Btguold (1827), 2 (11. & .1. 273, it iva.s held lhat the mortgagee \vas entitled 
(,o (ho produce of tho mortgaged property Irom the time of presenting a 
pel it ion for sale, and in Re Feacci , E c parte Sm iih (1844), 3 Mont. D. & Do (I. 
6SU, lie was allowed t.lio rciitR Irom the date of an order for inquiry as to 
title, and not orilv from t.lie date when the title was iiltirinod and an order 
lor .S. 1 I 0 made, hi'Re Tills, Ex paitc Alxxauder (1827), 2 (11. & J. 275, Lord 
Elpon, L D., held (hat the niorlgagor’.? .assignees m hankiuptey took the 
rents till tho actual sale, but tins ruling has not been followed; and as 
to tho leport of this ease, see Re Xorman, Ex parte Bnirell, supra. 

(o) Toil}'' V. If ilsou, (1803), 4 Tl. & S 455, Ex. (.Ih.; and if the demand is 
made by an agent, then* is no defaiiK., and entiy is unlawful, until tho 
mortgagor has’had an opjiortunity of impuring into the alleged agency 
(Moore v. Shdl'ai (1883). 8 .Apj). Das. 28.5, P. D.). Jf a mortgagee of goods 
seizes tJiem too soon, the mortgagor rec-overs as damages, not the value of the 
goods, hut the value ol his interest in them (Briolp v. Kendall (1852), 17 
y. B. 937 ; Vlunery v. Viall (1800), 5 H. & N. 288 ; Toms v. Wilson, 
supra ); but a preiiiature taking of possession does not prevent the inert* 
gagec* from taking possession in due time (Brumwell v. Eglinton (1864), 
5 ll. & S. 39). As to seizure of goods under the present law, see title Bills 
OF .S\LK, Vol. III., p. 68. 

(b) E'sechd. Il'c«:te v. J/all (1778), 1 Doug. (k. n ) 21 ; 1 Smith, L. C., 
nth cd., 611 ; Bire.h v. Wright (1786), 1 Term Bep. 378, 383; and see 
p. 158, ante. Tho conr(. will not interfere with the mortgagee’s right to 
posResRion on account ol the pendency of an admini.slralion action (Orowle. 
V. Russell (1878). 27 W U. 84,0. A.), or of a suggestion tliat the mortgage 
deed is invalid {Re Hart, Ex parte Bayly (188U), 15 (Ti D. 223, C. A.). 

(c) Doe d. Fisher v. Giles (1829). 5 Bing. 421; Jolly v. Arbvihnot (1859), 

4 Do (1. & J. 224, 236; see pp. 168, 169, ante. In Keech d, Warne v. 
Hall, supra, tho inoi tgagor w^as described as tenant at will, but this analogy 
is misleading, and it is, perhaps, more correct to say that he remains at 
tho will of the mortgagee; or that the mortgagee is entitled at any 
moment to treat liim as a tiespa§8er*(Doe d. I!ol>y v. Maisey (1828), 8 
B. & (b 707 ; Jolly V. Aibulhnot, supra). But if by the contract the 
mortgagor is made tenant at will, lie bolds subject, (,o the lega> incidents 
of that relation {Re Skinner, Ex vaiie Temple and t 'lsher (1822), 1^1. A .1. 
216). As to tenancie.s at will, see title liANULOUD and Tenast, 
Vol. XV HI., pp. 434 et seq. 
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entry is usually avoided by express provision that the mort^^agee 
shall be entitled to enter without notice at any time after default 
111 payment of the principal money {d). 

352. When the mortgaged property is in the occupation of the 
mortgagor, or (i[ a tenant of the mortgagor whose tenancy is not 
binding on the mortgagee (<’), the morigageo exercises his right to 
possession by either entering on the land if this can be done 
peaceably (/), or by bringing an action to recover possession of the 
Jaud(//). 

If the mortgaged iiroporty is in the occupation of a tenant 
whose toiiancv is binding (h) on the mortgagee, the morlgagoe 
exercises his right liy giving the tenant notice to pay tho rent 
to him (<■). 

353. Where a second mortgage contains an express power for 
the mortgagee to take possession, and the mortgagee gives notice 
to the tenant to pay rent to him, this, by virtue of the agreement, 
entitles the mortgageo to the rents as against a judgment creditor, 
apart from the question of the mortgagee's riglit to recover posses¬ 
sion (/c); and an equitalde mortgagee by deposit who gives notice 
to, and receives rent from, the tenant, can retain it as against him (1). 

354. If, at a tijrie when the mortgagee wishes to go into 
possession, he linds a receiver ajqioiuted by the court in possession, 
and the rights of prior iiicimihraiicers have not been preserved, he 
must apply in the action in which the receivor was appointed for 
tho discharge of the receivor and for lilierty to take possession (m). 
But if tho existence of prior incumhrancors is known, the order is 
made subject to, or with a proviso that it shall not affect their right 
to take possession('»). Tenants will,then be jiistiffed in jiaymg 


(d) Doe d. Gormi v. Oll-y (1840), 12 Ad. & El. 481; Doe d. Snell v. Tom 
(1843), 4 Q. li. 01.5; Jolh/ v. ArOvthwt (1859), 4 Do 0. & .1.224, 236; 
metropolitan Counties Assurance Co. v. Drown 0859), 4 11. N. 428; 
and as to attonriicnt clauses, see, further, p. 159, ante. Hut a provision 
reserving a right oi re-entry wjtliout notice docs not convert a yearly 
tenancy into a tenancy <at will (Be Threlfall, lix paite Queen's Denefit 
Building Socielg (18s0), 10 Uh. D. 274, C. A.). The mortgagee might re¬ 
enter notnithstaiidino that he liad previously recognised the tenancy by 
dLstraiuing {Doe d. Onrrod v. (Hley, svpi'a) ; but at tbe present time a 
mortgagee cannot distrain for interest as for rent in arroar; see p. 169, 
ank ; title Di.smESS, Vol. XI, p. 127. 

(c) As to such tenancies, see p. 104, ante. 

(J) See lilies Criminal law and Procedure, Vol. IX., p 474; 
Imndloud and Tenant, Vol. XVlIl., p. 567. 

(./) Sec title Landlord and Tenvxt, Vol. XVlII.,p. 658; p. 169, ante. 

(h) As to such tenancies, see pp. JOO et seq., ante. 

(i) .See Eucyclopasdia of Forms .aud Precedents, Vol. VIll., p. 904. 

(k) Gamnion v. Palmer, [1890') 2 1. R, 445, C. A. 

(l) Be Freeman, Ex parte Williams (1866), 13 VV. R. 564; Findk v 
Tranter, [1905] 1 K. B. 427. As to equitable mortgages by deposit, sec 
p. 78, ante. 

(m) Angel v SmWi (1804), 9 V'Vs. 335; Thomas v. Urujstocke (1827), 4 

Ruhr. 64 ; Lan-jlon v. Langton (1855), 7 De G, M. & G. 30, t\ A.; see Searle 
V. Clioatim-l), 25 Ch. D. 723, C. A.; note (p), p. 167, ante], .and pp. 202, 
203, post. ‘ 

(«) l*Seton, .Indgments and f»rders, Otb od pp. 7.)9, 760; see titio 
Be<;btverr. 
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their rents to the mortgagee after notice from him, and he is BbotS. 
entitled to possession as against the receiver (a); but if any difficulty BlEht to 
arises in asserting his right he should apply to the court in the Possessien 

action in which the receiver was appointed (b). of the 

Mortgaged 

Sub-Sbct. 3.—TITiai Amounts to J^ossession. Property. 

355. A mortgagee who is entitled to vacant possession of the Entry on 
property acquires possession of the whole of the property by entering p^it. 
on part, provided that the ju'operty is so bounded and defined that 

entry on part can be regarded as entry on the whole(r’); but a mort¬ 
gagee is entitled to limit his possession to part of the property, and, 
if such is his intention, he will not be charged as being construc¬ 
tively in possession of the whole (d). 

Even though the entry of the mortgagee is forcible so as to be a Forcible 
breach of the Statutes of Forcible Entry (<’), and subject him to 
penalties under the criminal law {/'), yet, directly he lias entered, 
his right to possession gives him the possession for civil purposes, 
and he can treat the mortgagor or any other pei*Bon who is on the 
property as a trespasser (//). 

A guardian who takes an assignment of a mortgage on the who may be 
ward’s estate will be treated as mortgagee in possession (/O- A ticateUasm 
solicitor, who pays off a mortgage for a client and receives the rents, 
receives them as agent for the client, and is not a mortgagee in 
possession (j.). 

If necessary an inquiry as to the fact of possession will be Inquiry as to 
directed (/.), but not where the mortgagee has admitted this on his I'ossession. 
pleadings (/). 

356. When a mortgagee takes actual possession of the property, Actual 
there is no doubt as to his intention to take possession, and ho thereby posbcsbion. 


(rt) Tfaris v. Marlborough (Duke) (1819), 2 Swan. 108, 137 ; Vnderhay v'i 
(1887), 20 y. B. D. 209, 219, 0. A. 

(h) Seailr v. C^hont (1884), 25 Cli. D. 723, C. A, 

(o) Compare Low Moor (jO. v. Stnvleg Void Co. (1870), 34 L. 1. 186. 

{d) Soar v. Dalbi/ (1852), 15 Bcav. 156. Thus, whore a farm is let to a 
tenant without the'shooting or timber, a notice to pay rent to the mortgagee 
will put him in possession ot the farm only, not oi the sliootiiig and timber 
(Smminft v. Shirley (1877), 6 Ch. D. 173). _ t>- « n 

(e) Stats. (1380) 5 Kic. 2, st. 1, c. 8; (1391) 15 Bio. 2, c. 2; see title 
Landlout) ANT) Tenant, Vol XVIII., p- 557, note (m). 

(f) See title Obimixae Law ani> Procedure, Vol. IX,. p. 474. 

(tf) Tjowsv. JW/brd (1876), 1 App. Cas. 414 ; see Harvey v. Bri/di/es (1845), 
14 M. & VV. 437 iBeddaU v. MaitUind (1881), 17 Oh. D. 174, 188. But the 
I)er8on forcibly ejected, while he cannot recover damages for the entr^?, 
since it violates no civil right of his, can recover damages for injury to his 
family or his liirniture, because the entry is unlawful {ISeddall v. Maitland, 
mpra; Edwiek v. Hawkes (1881), 18 (^h. D. 199); though, if the entrv is 
peaceable, he cannot recover damages for subsequent injury o^asioned to 
his goods in the course of the exorcise of the mortgagee’s rights as owner 
(Jones V. Foley, [1891 j 1 Q- B. 730). « 

(A) Bishop V. Sharp (1704), 2 Vorn. 469, 471. 

(i) Ward V. Cartar (1865), L. R. 1 Eq. 39 


Vol. L, p. 192 
(A) Bobson v. Lee (1842), 1 
(1905), 53 W. K. 169. 

(1) Parker v. ir«<Ai»s (J859), John. 133, 137 
H.L.—XXL 


and see title .^genut, 
Y. & 0. Ch. Oas. 714; flee Wills y. f aimer 
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assumes the liability of a mortgagee in possession (m). When he 
gives notice to the tenants to pay their rents to him, it is equally 
clear that he intends to go into receipt of rents and profits, and 
this, as regards the lial)ility to account, is equivalent to taking 
possession (n). 

But if he merely receives from the mortgagor’s agent a sum 
equal to tlio rents ^vhich the agent has collected, while the agent 
has not served on the tenants any notice on liohalf of the mort¬ 
gagee, this is not enough. In order to burden himself with the 
lialulity of a mortgagee in possession, the mortgagee must act in 
such a manner as to substitute himself for the mortgagor in the 
control and management of tlie estate (o). 

Where the mortgage deed creates a tenancy in the mortgagor under 
the mortgagee at a rent ( p), this does not put the mortgagee in 
possession so as to make him liable to account to subsequent incum¬ 
brancers for the amount of the rent reserM’d {<]). 

367. A mortgagee, when he has once taken possession, cannot 
give up possession ( r ), and usually the court will not relieve him 
of his liability by appointing a receiver; Init in exceptional cases 
this will be done, wliere, for instance, the mortgagee by going into 
possession has got into a difficulty which puts liim in an unfair 
position (s). 

Slt» Sk(T. ‘I .—Jlvjlds of Moriijariee in I'ohsv 
(1.) Hmipt and Applicaiion 0/ IknU and l^rfjiis, 

368. So long as the mortgagee allows the mortgagor to remain in 
possession, the latter, if in occiqjation, takes the profits of the land, 

(m) A» to taking poBsossion of goods sitiiaU'd on difforeiit preniisos, bi'o 
Se kslir.k {M. J.), Ex parte Phtlips, Ex parte Alexander (1876), 4 ('Ji. J>. 49(! 

{n) See Horloek v Smith (\S42), 6 Jur. 478; and so, too, if the mortgage** 
gives notice to tlie tenants not to pay rent to the rnortgagiir. The inoit- 
gagee must oillier take posse^ssion or leave the mortgagor in poS8C8SH»ii 
(Ileales v. jH'^Iurraif (18,'56), 23 JJeav. 401). A receiver who, on being dis¬ 
charged, continues to receive the rents, and pays them to the mortgagee, 
will become the agent of the mortgagee bo as to put the latter into po^.se^. 
Bion {Iforlock v. Smith, supia). As to the appointment of a receiver, bcc, 
generally, pp 261 el seq., poM 

(o) Noyce v J'ollotk (1886), 32 Oh. !>. .'53, (’. A. A mortgagee does not 
assume posso.s,sK)n by insuring the pioperty (IFord v. Cariar (1865), L. Jt. 
1 Eq. 29); nor by merely making arrangements with the tenants, if they 
do not leiogiiise him as landlord {ibid.). 

(p) S*‘e p. 159, ante 

Iq) Stanleif v. Grmdy (1883), 22 Ch. D. 478 ; bcc He Knight, Ex parte 
Jeherwood (1882). 22 Ch. D. .381, 392, C. A.; though there have been several 
dicta to the contrary {Jle Sfoelton Iron Furnace Vo. (1879), 10 Oh. J). ,335, 
3,’56, C A. ; Ke JiUchin, Ex piute Vunnclt (1880), 16 Ch. P. 226, (’. A. ; He 
Betts, Ex parte. Harrison (18SJ), 18 Ch. D. 127, 13,5, C. A.; Green v. Mareh, 

\ 1892j 2 Q. 15. .330, 336, C. A.); and, of course, the movtgagee is not liable 
in such a case to account as mortgagee in possession to tno mortgagor {He 
Bells, Ec parte JJariieon, supra). 

{r) Be Prylherch, Pryfherch v. 'tVilliams (1889), 42 Ch. D. 690, 699. 

(s) Oowniy of Gloucester Bonk v. Rudry Merthyr Steam and Home Cod 
CollierfOo., [1896] J Ch. 029, C. A. Previously it had been held that a 
raortuHgee in posscHsion was (‘iiliilcd to be relieved by the appointment of 
a tiieelver (ITdlctt v. \ivon (ISss), 25 Oh. D. 238 ; Mason v TKei'tofw (1886), 
1). 206). 
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and if only reversioner on leases or tenancies, takes the rents, in 
either case for his own use and without liability to account to the 
mortgagee (t). But the mortgagee on going into possession is 
entitled to take the rcmts and ])rolits by virtue of the legal or 
equitable ownership whicli the mortgage confers upon him (a). 

As regards tenancies created before the mortgage, or created by 
the mortgagor after the mortgage under an express or statutory lientfmm 
power, the mortgagee, since ho is entitled to the reversion, (*an 
require payment to himself of all arrears of rent then existing (h). mort'^g^ 

As regards tenancies created after the mortgage which are not gent from 
binding on the mortgagee, lie is not entitled to demand payment tenancies not 
of the rents as such, but after notice from him to the tenants to pay 
the rents to him, they iiiust not pay rents to the mortgagor, and 
they are justified in paying the rents to tlie mortgagee, since 
otherwise, on recovering possession, he would be entitled to recover 
the leiits as mesne prolit.s(r). 


(t) Trent v. Hunt (18.111), 9 Jlxch. 14, 22; see p. 158, ante; note (y), 
p. 201, post. 

frt) .See Coclchurn v. Edwards (1881), 18 Cli. 1). 449, 457, <1 A. As to 
tb(< rights of a mortgagee of ah advowson, see title EcCLESrASTicAL Law, 
Vol. XI., p. 574. 

(5) Mossy. OhMimoie(1779), 1 Bong. (n. b.) 279; I Siiiitli.L. (’., Ilthed., 
514 (rent mulcr loiiso hoftue mortgage); Rogers v. Humphreys (1835), 4 Ad. 
&5 El. 299,1114 (lease made under express ])ovK*r); and see title Landloud 
and Ten'ant, Vol. XVIir., pp. 357, 590, note (p); and ]>p. IGO, 1(51, ante. 
As to l(‘a.ses iindei t he slatui ory power, see Mnntnpal Permanent Investment 
Ruilding ifocieig v. f<mith (1888), 22 y. B. D 70, (1. A. ; and p. 1(53, ante. 
The hiAv on those points has not hoen affected by the .Indieature Aet, 1873 
(3() & 37 \'wt. c. (50), s. 25 (5), or the t'onveyaneing and Jjiiw ol Pioperty 
Act, 1881 (44 & 45 Viet c. 41), s. 10 {Re hid, Coope d* Vo , Fislier v. Tile 
Co., Knox V. The Co., Arnold v. The Co.^ [1911] 2 Ch. 223). The. rnle 
applies to yearly as well as other tcnaiioies, and (he moi'tga^ee can 
recover also an increased rent which the tenant ha.s agreed Avitli tlie mort¬ 
gagor to i)ay after the date of the mortgage {Jiurrowes v. Oradin (1843), 

I Dow. & L 213 ; see title LAEDLOTtn AKt) Tenant, Vol. XVIIl., p. 407, 
note (o)). But it is restricted to rents proper; it docs not extend, in a 
mortgage of warehouses, to charges for warehousing goods, though called 
rents, and nicoverahlc by Bl.atnteby distraint and sale ol t he goods (A ntierson 
V.Butler's Wharf Co (1879), 48 1. J. («:n.)824),ortofreight(ii!a«dr«v. Pope 
(1868), I.. R 3 Exeh. 269, 275) A mortgagee is not bound by a collatenil 
agreement betweeir the mortgagor and the lesseci under a icase created 
before the mortgage (TAownxa v. Jennings (1896), 06 L J. (q b.) 5); but, 
if he takes his 'mortgage with knowledge that the land is irsed for a 
Tiarticiilar purpose, he cannot object to such user (Morelarul v. Rieduudson 
(1867), 24 Beav. 33). 

(c) Pope V. Biggs (1829), 9 B. A V. 245, 257 ; Wijse v. Mgers (1854), 4 
1. 0. L. R. 101 ; Undffrhay v. Read (1887), 20 Q. B. D. 209, 0. A.; see 
Uusden v. Pope, supra. Technically the action for mesne profits 
18 trespass, and requires that the mortgagee shall have been in posses¬ 
sion during the time for which mcanc profits are claimed (see Turner v. 
Cameron's OoaJbroolc Steam Coal Co. (1850), 6 Exoh. 932); but upon entry by 
the mortgagee or judgment in ejectment and possession taken, hi» possession 
relates back to the date of the mortgage (8(9e p. 188, ante), and he can recover 
the rent accrued due within six years (see title Limitation of Actions, 
Vol. XIX., p. 97) during that period {Barnett v. Ouildford (jE?arI)»{1865), 

II Exoh. 19, overruling Litchfield v. Ready (1860), 5 Exch. 939; pcean 
Acddmt and Guarantee Corporation v. If/onJ Gas Co., [1906] 2 K. D 493, 
498, C. A.; see Harris v. Mulkem (1876), 1 Ex. D. 31). The mortgage 
ran now insert a claim for mesne profits in his writ for recovery of possession 
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The result is that whelhoi’ the leases arc or are not binding oil 
the mortgagee, he is entitled both to arrears existing when he goes 
into possession, and also to rent accruing due subseijiiently. If the 
tenant has paid rent to the mortgagor before it was due, this is not 
a good payment against the mortgagee as regards rent accruing 
due after notice of the mortgage has been given to the tenant, and 
the tenant is liable to pay such rent over again to the moi-tgagoe {<1). 

359. Wliere a receiver has been appoint(Hl, the mortgagee 
obtains possession by applying for his discharge (c): whether rents 
tlieu received by and remaining in the hands of the receiver belong 
to the mortgagee or not depends on the object of the apjiointmont 
of tlie receiver (/'). If he has been appointed in proceedings only 
affecting the title to the equity of redeinjdion, for example, in 
proceedings to administer the trusts of the will of the mortgagor {<)); 
or in other proceedings in which the title of the mortgagee is not 
in question (/<), the mortgagee is not entitled to past rents, but only 
to rents paid after he applied to discharge the receiver (i). But 
if the receiver is appointed on behalf of incumbrancers on the 
property generally, or to settle a dispute as to title in which the 
mortgagee is interested, the mortgagee is entitled to rents in the 
hands of the receiver (,/); and where sequestrators have been 
appointed, the mortgagee is entitled to rents received by the seques¬ 
trators and remaining in their hands when he makes his claim (A), 

360. The rents received by the mortgagee are applicable in the 
first instance in paying the current outgoings, such as rents, rates 
and taxes, repairs, insurance premiums and the interest on prior 

of land (R. S Old. 18, r. 2; Dunlou v. Macedo (18!>1), 8 T. L R 
43 ; flcc lliandreth v. Shears, (1883J \V. N. 89); and he will he allowed to 
prove when his title to jiossession aeeriu-d, and to recover Irom the tenant 
the rents, acerued within six years before action, which have not been paid 
to the mortgagor. 

(d) l)e Sivholh v. Saunders (1870), L. R. fi 0. P. 589 ; CooJc v. Guerra 
(1872), L. R. 7 P. 132 ; hut, if before tJie mortgage the tenant has paid 
a lump sum in satisfaction of jUI rent accruing during the term, and the 
mortgagee makes no inquiry of the tenant, he is hound by this payment 
{Green v. Eheinberg (1911), 104 L. T. 149, 0. A.). 

(c) See pp. 157, note (g), 192, ante. 

(/) ife Hoare, tfoare v. Owen, l!8t)2j 3 Ch. 94, 103. 

Ig) Thomas v. Jirigstocke (1827), 4 Russ. 04. 

{h) GresUy v. Adderley, Gresley v Jlealhcote (1818), 1 Swan. 573, 679; 
Bee Jiertie v. Abingdon (Lord) (1817), 3 Mer. 560. Where the receiver is 
appointed in a debenture-holder's action to whicli the mortgagee is not a 
party, and the debenture-hold eis aic not in fact entitled, tJie rents ai-o 
received for the mortgagor and will not bo ]>aid over to the mortgagee 
(i?e ImuJs Secunties Co., Ex parte Eormeh Life. Insurance. Society (1894), 
13 R. 48). 

(i) J.e , after the date of service of his application {Preston v. Tunbridge 
Wells Ojtera House, Ltd., [1903) 2 Ch 323). 

(/) Gresley v. Adderley, Gresley v. Ueatheoie, supra ; Be Hoare, Hoare v. 
Owen, supra. i 

{k) Walker v. BeU (1816), 2 Madd 21, 24 ; see Tatham v. Parker (1853), 
1 om. ^ Gr. 60(5, 514; and see note (g), p. 167, ante. A receiver holds, 
facie, for the person who obtains his appointment; thus, it is 
believ^ that a first mortgagee cannot take rents in the hands of the 
receiver for an equitable mortgagee. As to the appointment of a receiver. 
9 (9^ furthoA pp- S61 it ieq., post. 
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inciiiubrances (/): tlie Imlaiuie is tliPii applicablfi, first, in pay¬ 
ment of interest on the niortgaf^o debt and on expenses of iinjirove- 
ments( hi,) and otherwise, which the mortgagee is entitled to add 
to jirincipal; and secondly, in ])ayiuent of tho prineijial and of 
capital expenditure added to principal («). The niort{j:ap;cio is not 
restricted to paying his interest out of the rents unless special 
provision to that effect is made by tho mortgage deed((>). The 
mode in which the rents are thus applied depends on whether the 
accounts are taken with or without rests (]>). 

(ii.) (*ottdnrt of Utisiness, 

361. Where the moidgago security includes a business carried on 
upon the mortgaged premises, the mortgagee on entering is entitled 
to carry on tho business for a reasonable time wdth a view to sale {<]). 
He does not thorehy rende.r himself liable on tho existing contracts 
of the business, unless he adopts them so as to effect a novation (r), 
but he is personally liable on any new contracts into which he 
enters (s). He becomes owner of the business, and stands, as 
regards his powers, in the place of the mortgagor (0. 

(iii ) Crojis. 

362. A tenant at w’ill, wdiose tenancy is determined by tho 
landlord, is entitled to such of tho crops then growing as are emble¬ 
ments (a). Possibly a mortgagor who is by express contract tenant 
at will to tho mortgagee has the same right (/>); but otherwise a 
mortgagor, though a qiia^n-Unmnt at will, is not tenant at will for 

(l) Comp.in* the (^onveyanciug and J^aw ot Property Aet, 18S1 (■44 45 

Viet. c. 41). s. 24 (8), as to application oi money received by a mortgagee’s 
receiver; Jiompas v. King ^18861, 33 Oh. T). 273, C. A ; and sco p. 26G, 
post. As to the application of rents in the caso of a Welsh mortgage, see 
p. 88, a Hie. 

(m) See p. 240, post. 

(») See the order in Webb v. Jtorke (1806), 2 Sch. & Lef. CGI, 676, 

(o) J{e Jielts, Ex. parte Harrison (1881), 18 Oh. D. 127. 136, 0. A. ; He 
Kniqlit, Ex parte Jsherwood (1882), 22 Oh. D. 384, 332, C. A. 

ip) See p. 220, post. 

(q) Cook V. Thomas (1876), 24 W. H. 427. Similarly tlie court, in such a 
case, can appoint a receiver and manager; see title Heceiveus. As to 
whether tlie mortgage includes the, busmess, see Wlnllen v. (JhaUis, [18321 
] Oh. 64, C. A. ; Comtij oj Gtonrester Hank v. lindiif Merthyr Steam and 
House Goal Colliery Co., [lS35j 1 <’h. 629, (j. A.; Be Leas Hotel Co., Salter 
V. Leas Hotel Go., [1902] 1 Oh. 332 ; Leney & Sons, Ltd v. CalUnqham and 
Thompson, [1908J 1 K. IJ 79, C. A.; and see p. 120, ante , and Be Bennett, 
Clarke v. IV/n’te, [1899] 1 Oh 316. As to goodwill generally, see titles 
PaUXNERSUIP; TkVDK ANO TkAUK U.NIONS. 

(r) TJuis the entry by the mortgagee ojicratcs aa a diMiiissal of tho ser¬ 
vants (Keid V. Explosives Co. (1887), 19 Q. li. 1). 264, A.); contra, where 

the court ajipoints a receiver and manager (Whtnney v. Moss Steamship 
Co., Ltd., [1910J 2 K. B. 813, 826, C. A.; compare, Marriage, Neave dt Co., 
North of England Trustee, Debenture and Assets (Corporation v. Marriage, 
Neave dt Co., [1896] 2 Ch. 663, 672, C.«A.); and see title Master and 
Servant, Vol. XX., pp. 95, 96. 

(s) Compare Burt, Boulton and Hayward v. Bull, [1895] 1 Q. B. 276, C. A. 

(t) Chaplin v. Young tNo. 1) (1864), 33 Beav. 330, 337. 

(a) See titles Agriculture, Vol. I., p. 282 ; Landlord and Tenant, 
Vol. XVIII., p. 666. 

{b) Be Skinner, Ex parte Temple and Fisher (1822), 1 Gl. & J. 210. * 
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this purpose (>), and the mortgagee on entering into possession is 
entitled to all the growing eiops (d). The mortgagor is not, however, 
bound to account for crops wliich he has severed and taken 
away(<T); and the more rutting of the crops convorts them into 
personal chattels, so that, if the mortgagee has not taken possession 
before the mortgagor’s l>:iiikruptc*y, tluiy belong to his trustee in 
bankruptcy if). 

An equitable mortgagee, who lias an interest entitling him to 
possession as against tlie mortgagor (</), and who takes possession, 
is entitled, like a legal mortgagee, to the growing crops(/O; and 
although })(' has no right to possession, yet if lie peaceably olitains 
jiossession, be, takes the crops as from tliat time (t); otlierwise ho 
ia only entitled to the crops as from the date of an order for sale (i). 

Sub-Skot. 5 .Leasing Poicfra uf Mi^igagce in 

363. Apart from statutory or express powers, a mortgagee has 
no power to grant a lease without the mortgagor’s consent (k), 
which will be binding on the mortgagor after redemption (/); but 
in the case of mortgages made since the !Ust December, 18B1, a 
mortgagee who is in possi'ssion (//?), or who has ajipointed a 
receiver of the rents and proDts of the mortgaged property {n), has 
the same rights of leasing and accepting surrenders of leases (o) as 
are enjoyed by a mortgagor in possession (;>). 

Buu-Bl'XX. G.—Liabilities of Mort<fagce in Possession, 

(i.) To Acrount . 

364. A mortgagee who goes into possession of llie mortgaged 
property, and thereby excludes the mortgagor from control of it, 
is bound to account to the mortgagor, not only for the rents and 
profits which he actually receives, hut also for the rents and prolits 

(e) Keeeh (1. Hanir v. Hall 0778), 1 Doug. (k. B ) 21 ; Moss v. Galliniore 
(1779), 1 Doug. (K B.) 279, 283 ; yitrek v. li (178GJ, 1 Teriii Rop. 378, 
383 ; see p. 158, anir. 

(d) Jiugiiall V. Villnr (1871)), 12 (3i. D. 812; see litlo IiMTKKPLEanER, 
Vol. XVII , j). .589. 

(e) See note {/), p. 158, ante. 

ijf) lie Phillqis, Ex parte L'alional Mercantile Bank (1880), 16 Ch. D. 
104, C. A. 

(g) See p. 190, dwie. 

(A) Re Gordon, Ex paiie Opirinl Ileeeitier (1889), 61 L. T. 299. 

(i) Re Fostle, Ex parte Bignold (1 835), 4 Deae. i,. (’h. 2.59. 

(1) A consent under seal is rujl, necessary to preclude the mortgagor 
from repudiating a legal demise by tJie niortgagc,e (Ghauman v. Hnnlh, 
tl907J 2Ch. 97, 102). 

(l) Bee title Laedeobu asv Thx’Ajir, Vol. XVIII., p. 358. Such a lease 
is binding, however, on apmclmser from the mortgagee((’/mpmaa v. Smith, 
supra). 

(m) See Oonvoyancing and Law of Property Act, 1881 (44 & 45 Viet, 

c. 41), H. 18. » 

(n) Lonveyaneing Act, 1911 (1 & 2 Geo. 6, c. 37). s. 3 (11). 

(o) Ibid., s. 3 (2). A mortgagee in whom the legal estate in the reversion 
is vesi^ can accept surrenders apart from this Act; see title Lanuioei) 
iNn I^XANT, Vol. XVIII., p. 547. For a form of snrrender to a mort¬ 
gagee, See Eneyclopiedin of Forms and Precedents, Vol. VII., p. 670. 

(J>) For these pow«i», pp. 163,166, ante. 
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whicA, but for his wilful default or neglect, he might have 
received (q ); that is, for eveTything which ho has received, or 
might or ought to have received, while he continued in possession (r). 
The rule applies both to tangible property and to the goodwill of a 
business («), and not only to rents and profits—such as the rents 
and profits of land, the profits of a business (i), or the royalties from 
a patent (u) —but also to the corpus of the mortgaged property (r). 
It is based on the principle that, since the property is only a security 
for the money, the mortgagee must be diligent in realising the 
amount due in order that he may restore the property to the 
mortgagor («•). But he does not account for profits arising from 
business done in connection with the mortgaged pi'emises which do 
not arise from the premises (x). 

J he mortgagee accounts on the like footing to all persons 
interested in the equity of redemption, and he lemains liable to 


(q) Jlvghes v. Williams (1806), 12 Vea. 403 : Qiiarrcll v. Jkcliord (1816) 

1 Madd. 260. 274 : Enice v. Tl'ood (1822), 2 .lac. & W. .')53. .556 ; Wdlucms v. 
Price (1824), 1 Wm. & I5t. 581, 687 : ParLineon v. llanbury (1867), L. R, 

2 H. Jj. 1 , 14 ; Xalional Pank of Avstralasin v. Vnited Unnd-in-lland atid 
Hand of Hope Co. (1879), 4 App. Cas. 391, 400, P. C. ; Gaskell v. Gosling, 
[1896J 1 Q. li. 669, 691, C, A. There is an eaily decisioii to the eontrary 
{Afion. (1675), 1 (^as. in (3i. 2.58). As to .accounts between mortgagee and 
inortgiigor generally, see pp. 215 et seq., post 

(r) Ch4i.phn v. Young (No. 1) (1864), 33 Beav. 330, 337. The usual form 
of Older is for an account of the rents and profits of the hereditaments com¬ 
prised in the mortgage received by the uiortgagoc, or by any other person 
for the Older or use of tlio mortgagee, or which, without the wilful default 
of t.ho mortgagee, might have been so received (3 Set,on, .ludgments and 
Grders, Ctli ed., p. 1896); see note to llamard v. Webster (1725), ('as. temp. 
King, 53; and see pp. 219 et srq., 288, post. 

(s) Mayer v . Murray (1878), 8 Oh. J).' 424. Possibly, where stock is 
mortgaged, and the mortgagee makes a profit by selling and repurchasing, 
he must account for this; see Lungton v. Waile (1869), 4 (Jh. Ann. 
4(12. 

(t) Chaplin x. Young (No. 1), supra. 

(m) But a eo-owuor of a patent, who is also mortgagee of the share of 
another eo-o\Mier, while bound to account to his mortgagor for royalties, 
need not account for the profits derived from his own use of the patent, 
since he is entitled to t.his use as co-owner {Steers v. Pagers, [1892] 2 Bh. 13, 
(h A.; compuie JIcyl-Diu v. lidmunds (1899), 48 W. B. 167). As to patent 
rights, se,e title Patents anp Inventions. 

(®) Tims if the assignee of a judgment debt issues execution on it, and 
thereby in effect goes into possession, but oiniits to proceed with the execu¬ 
tion, w’herehy the debt is lost, he must ai'coiiiit for it ( Williams v. Price, 
supra) : so, also, must .an assignee of a debt W'ho is emjiowered to sue {Ex 
parte Mure (1788), 2 (V>v, Kq. (Uis. 63, 75); hut not a mere equitable 
assignee {Glyn v. Hood (1860), 1 1)c (1. P. & ,1. 334, 348, 0. A.). Wlicre a 
lease is iorfeited through the default of the mort,gagcc, ho is Uable {Perry 
X. IPfit/icr (1855), 3 Kq. Hej) 721). An aecouiit against a mortgagee 
in possession who has sold is on Ihe footing of wdiiil default {Mayer v. 
Murray (J878), 8 (’h. l>. 424 ; Salional Bank of Australasia x. United 
Hrmd-in-Unnd and Baitd of Hope Co.,^8upra; 3 Scion, Judgments and 
Orders, 6th ed., p. 1958). • 

(w) Keusinglon {Lord) x. Bourerie (1805), 7 Do (L M. & (J. 134,157, C. A.; 
see Sherwin x. Shakspear (1854), 5 Do G. M. & G. 517, 536, 0. A. * 

{x) White X. City of Londm Itrewery Co, (1889), 42 Cfii. I). 237i C. A. 
(profits of mortgagees as brewers from sale of beer to tenant to whom they 
had let the premisee), » 
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account notwithstanding that he has assigned the mortgage (?/), 
unless he has assigned it under the order of the court 

The rule applies to a mortgage by way of trust for sale, and 
the mortgagee accounts as mortgagee in possession from the time 
when he enters into possession, but not before (a). 

But the rule only applies when the mortgagee enters in his 
character as mortgagee, so that he knows tl)at he is in possession and 
chargeable accordingly (h). Hence one who enters as a purchaser, 
and who, on the sale going off, has a lien for pnrohase-moiiey 
wliich lie lias paid, is not liable to account as mortgagee in posses¬ 
sion (c) ; and a mortgagee can escape the liabilities of a mortgagee 
in possession by entering as agent for a prior incumbrancer, but 
not, it seems, as agent for the mortgagor {<}). 

365. When the mortgaged property is let at the time of the 
mortgagee taking possession, he is charged with the rents at the 
rate reserved (t), provided that he could with duo diligence have 
recovered them {J ). When the projierty is not let, lie must use 
duo diligence to let it{{])', and, if it reniaiiis unlet through his 

~{w) Utnde v. BMe (1841)’ Tl L. J. (ai.) 26 ; Noli v. llen ard (1886), 32 
Ch. D. 430, 0. A.; sco VennbleH v. Foyle (1660), 1 Cas. in Ch 2. 

(£) Hall v. llfiranl, supra. 

(fl) Heore v. Prior (1843). 6 llcav. 183. Thomorigageo accoiiiitsaaaucli 
and not as trustee (Chanihcrs v. Goldwin (1801), 5 Vcs. 834, S37; (1804), 9 
Ves, 2.>4); and as to siieli mortgages, see He, Alison, Johnson v. Mounsey 
(187.'1), 11 Cl). 1). 2S4, (.'. A. ; He Mrtiopohs and Coinilies Permanent Invest¬ 
ment Hinldimi Society, Gatfield's ('ase, 11911] 1 Cb. 698. As to a trustee’s 
liability to aecount, see title Tki sts ani> 'riu'STKE.s. 

(6) Parl'inson v. llanhury (1867), Ij. 11. 2 H. L. 1, 14 ; Tims a mortgagee 
ill occupation as tomint does not account its mortgagee m possession (Pane v. 
Lmwood (1837), 4 Cl & Fin. 399, 434, H, L. ; c<»mparo Morotiy v. (f’J)ea 
(1809), 1 Ball A- B. 109, 117); nor does a mortgagee of iLe inljeTit.aiu‘o 
who IS in possi*ssi»)n as purchaser of the. hie estate (Wliilbrend v. Smdh 
(1854), 3 Do (1. M. & (i. 727, 741, C. A.; eomparo Kensington {Lord) v. 
Jionrene (1855), 7 Do <1. M A. (1 134, 144, C. A.; and see lilennerhasscitv. 
Day (1812), 2 Ball A B. 104,125). But where a limaiiey is created in favour 
of the mortgagee al(«>r a second mortgage, tlio prior mortgagee accounts as 
mortgagee in jiossession to tlie second mortgagee (Gregg v. Arrott (1835), 
L. A’. (J. temp. Sugd. 246). 

(e) Parkinson v. Hanbury, supra, wdierc, how'ovor, the contrary decision 
in Adams v. Su'ordcr (1864), 2 De (i. ,1. A'. Sm. 44, 60, (\ A., was not referred 
to. A vendor in possession, wilh a lien foi the, unpaid jmrehasc-moncy, is 
not ordinarily ehargeahlo as inorlgageo in possession (Sherwinx. Shaks'pear 
(1854), 5 De (1. M. & G. hi 7, < ■ A ); though he may become so chargeable 
by insisting on retaining possi'ssion wJien he might properly give it up 
(Phillips V. Silvester (iHl2), 8 Ch. App. 173 ; see titles Equity, Vol. XIII., 
p. 99 ; Lien, Vol. XIX., p. 15; Sale of Land). 

(d) He McKinley's Ksiaie (1873), 7 I. li. Eq. 467, 470. The mortgagee 
must account, notwithstanding lliat tho agent who received the rents is 
dead (Koyes v. Pollock (1885). 30 Ch. D. 330, C. A ). 

(e) Trvnleslon (Lord) v. llaw-iU (1810), 1 Ball & B. 377, 385. 

(/) Noyes v Pollock (1886), 32 Ch. D. 53, 01, C. A,; see Brandon v. 
Brandon (1862), 10 W. K. 287. A mortgagee must uso the usual means to 
recover the rents, if they are likely to prove effectual (Bucks ( Duke) v. Gayer 
(1684), 1 Veni. 258); but ho is not bound to distrain on goods of a stranger 
which n^y bo on the demised premises (Cocks v. Gray (1857), 1 Giff. 77; 
title 1 hSTUESs, Vol. XI., p 129). Kor reaamt roslriotions on the right of 
distrt'H|, see ihe iniw of Uislress Amendment Act, 1908 (8 Edw. 7, c. 53); 
title Distress, Vol. XL, p. 143 

($) U has been said that the mut obtained will be deemed to be the same 



Pakt Vll. -Rights and Liabilities of the Mobigage®. 


m 


default, lie is charged with the rents which onglit to have been 
obtained (/<). If by obtaining an advant.ige for ininself(f), or liy 
underhand dealing with the tenant (fc), or liy wantonly changing 
the tenant (/), the mortgagee lets the jirojierty at less than the full 
rent, he is charged with the full rent. 

If the mortgagee goes into actual occupation himself (//()> be will 
be charged with a fair occupation rent (/<); hut he is not to he 
charged a higher rent on account of iinprovements effected by 
himself, unless ho is allowed the expense of the improvoments (o). 

The mortgagee is not liable for rent while the property, from its 
ruinous condition or otherwise, is iiicaiiable of beneficial occuiia- 
tion ( p). 

366. A mortgagee, if he has surplus rents in hand after satisfy- 
ing his interest, can pay them to the mortgagor, provided that he 
has received no notice of any subseipient incumbrance, and neither 
he nor the mortgagor is liable to account for them to a sub¬ 
sequent incumbrancer (</); but so soon as the mortgagee has 
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for tlio whole tiiiio of poKsession, unless the mortgagee shows the contrary 
(Blachlock v. Jinrnes (1725), tJas. iemp. King, 53). 

(7() The burden of proving wilful default is, iu the first instance, on the 
party charging it; but if he'shows that the premises were cajiable of being 
let, and were lolt vacant, the burden is shifted, and t he mortgagee must jirovo 
that no tenant could be obtained {Metcalf v. Campion (1H28), 1 Mol. 238 ; 
Brandon y. Brandon (18G2), 10 W. K. 287). The mortgagee, it resident at 
a distance, is justified m acting on the advice of an agent as to letting 
the piopeity {Brandon v. Brandon, supra). If the mortgagor is a party 
to any act to jirevent the lett ing, this is an answer to the charge of willul 
default {Metcalf v. Campion, supra): if he knows that the property is 
let at an undervalue, he should give notice of the fact to the mortgagee 
{Huqhes v. Williams (180G), 12 Vos. 493).^ 

(i) White V. (Htif of London Brewer;/ Co. (1889), 42 Oh. I). 237, 0. A. 
(where brewers wlio were mortgagees let a pubhe-house wdth a lied-house 
covenant). 

(/c) Metcalf v. Campion, supra. 

(l) Uiighes v. Williams, supia. Similarly if the mortgagee turns out, 
or refuses to accept, a suitable tenant {Anon. (1682), 1 Veru. 45). 

(m) See Trulock v. Itobey (1846), 15 Sim. 265, 273; Shepard v. Jones 
(1882), 21 Oh. D. 469, 475,0. A. Unless the mortgagee admits occupation, 
an inquiry will be directed (3 Seton, .Tudgments and Orders, 6tli od., 
p. 1959). The mortgagee is not chargeable with an occupation rent on 
the ground that, on selhng the property, he has let the purchaser into 
possession before the date for completion {Shepard v. Jones, supra). 

(n) Metcalf V. Campion, supra; Fee v. Cobine (1847), 11 I. Eq. K. 
406,410; Marriott v. Anchor Reversionary Co. (1861), 3 De fl. F. & J. 
177, 193, 0. A. In Trimleston {Lord) v. Uamill (1810), 1 Ball & B. 377, 
it was said that the mortgagee would be charged with the utmost value 
the property was found to be worth; but this statement is too wide. 
If the mortgagee occupies under a lease from the mortgagor, he is charge¬ 
able only with the rent reserved if the amount is proper, notwithstanding 
that the lease is set aside {Qubbins v. Creed (1804), 2 Sch. & Lcf. 214: 
Webb v. Rorke (1806), 2 Sch. & Lef. 661, 674). 

(o) Bright v. CampbeU (1885), 54 L. J. ^CH.) 1077, C. A. 

(p) MarshaU v. Cave {circa 1824), 3 L. J, (o. s.) (cn.) 67. 

iq) This is in accordance with the rule that the mortgagor is not l^ound to 
account lor rents which the mortgagee allows him to receive (see p. 158, 
ante ; Drummond v. St. Albans {Duke) (1800), 5 Ves. 433, 438). T^e rule 
applies to a mortgage for a term'{Oresley v. Adderley, Gresley v. Heatheote 
(1818), 1 Swan. 573, 679), and of a life estate {Colmanv. 8t. Albans {Dttke) 
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notice of a fiui'sequent incuinl>rance entitling such incumbraneet to 
the rents find profits, he will he liable to the sulisequent incumbrancer 
for any surplus rents ])aid to the mortgagor (r). 

Where separai-e jiroix i-tics subject to separate mortgages are 
included in the same lease, the rent is apportioned between the 
two mortgagees, notwillisl.iinding that by error the whole has been 
reserved to one of lliein (.<). 

(ii.) To Kurcffte Hcjniirs^ 

367. The liability of the mortgagee to keep tbe mortgaged 
premises in repair depends on the considerations that by taking 
possession lie has excluded the mortgagor from control of the 
j)rop(‘rty, and that the rents aie tlio proper fund out of w'bich to pro¬ 
vide for repairs. But tho mortgagee is not Judged by tiie degree of 
care which a man would take of Ifis own property. He is chargeable 
in respect of gross negligence (t), and he must— iit any rate to 
the extent of surplus rents in his hands after the intfirest due 
on his mortgage is satisfied—do such repaiis as aie required to 
maintain the premises in a proper slate of preservation (o). On 
a prhnd facie case being made out, an inquiry as to deterioration 
will be directed {h). lint the mortgagee is not hound to keep the 
promises in as good repair as Ije found them, and when he has 
done ordinary repairs, he will not be charged wdlh deterioration due 
to the lapse of time (c); nor, where the buildings are in such a 
state that a prudent owner would pull them down and relfuild, is 
the mortgagee bound to do this (<7). 

(1796), 3 Ves. 25); and notwilhslandiug that a reoi'ivor is in possession, 
appointed otherwise than on behalf ot tlio niortEfagoe [Flight v. Camae 
(1K56), 25 L. J. (oir.) 654). It upfdies also to receipt by tho niorlgagor’s 
trustee in bankruptcy, unless he has reliuue«i the rents in violation of 
an agreement to apply them in payment of inteiest [Kx vnde Cahiell 
(J828), I Mol. 2r)9). 

(r) lierncy v. Sewell (1820), I ,Iae. & W. 647, 050 ; ArcMeaeon v. Bowes 
(1824), 13 Price, 353, 368; see Maddocks v. Wren (1680), 2 Itep. ('h. 109 
(209]; Holton V. lAoxjd (1827), 1 Mol. 30, 31 ; Vlmk v. Vook (1849), 3 
J)o (I. & Sm. 333, 336. A second incunilirarjccr foititles his title to receive 
surplus rents by taking proccedingH to eutorce his security [Barker v. Vah 
rrajt, Dunn v. Sime (1821), Madd. in, («. IJ, 12); but where las mortgage 
is by conveyance of the equity ol redemption, such proceednigs are not 
necessary; sec pp. 76, 190, ank 

(s) Jlarryman v. Collins (1854), 18 Beav, 11. 

(t) Wnufg v. Denham (1836), 2 Y. & C. (kx.) 117; and if his default may 
cause the iorfeiture of leasehold pioperty, he is bound to act as u provident 
owner, and do what is necessary to prevent the Iorfeiture [Berry v. Walker 
(1855), 3 Eq. Kep. 721). As to dejiieciation of a ship owing to improper 
working by mortgagees, see Marriott v. Anchor lierersionaru (Jo. (1861), 
3 He (;. F. & ,1. 177, C. A. 

(tt) Richards v. Morgan (1753), 4 Y. & C. (lix.) 570 (Appendix); see 
Moore V. Bainler (1842), 6 Jnr. 903. 

(6) See 3 Seton, Judgments avd Orders, 6th ed , p. 1960; conipfiro 
liatchehr v. Middletom (1847), 6 Hare, 75, 85, where an inquiry was 
directed ^whether the mortgagee, to tho damage and injury of the mort¬ 
gagor, had allowed buildings to fall down. 

(<?) jSfewwl V. Smiihiet (1792), 1 Anst. 96; Wragg v. Denham, supra. 

(d) Moors V. Pamter, supra; and the mortgagee must nbt pim down 

ItuiMings {Sandgn v. Sooper (IS 13), 0 Beav. 240), except to substitute now 
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368. The mortgagee must not burden the equity of redemption 
BO as to make it more difficult for the mortgagor to redeem (<?), and 
on redemption he must be able to hand back the property as far as 
possible in its original condition. Hence, he must not make a 
large outlay on penuanent improvements unless he obtains the 
mortgagor’s consent, or unless the mortgagor, after notice, 
acquiesces (/), nor may he change the character of the pro¬ 
perty, even though such change constitutes an improvement {()); 
but he may make reasonable improvements without notice to the 
mortgagor (//). On the other hand, the mortgagee is not bound to 
rebuild or to lay out large sums beyond the rent, for this would be 
to lend more money upon, perhaps, a deficient security (i). Expen¬ 
diture properly made is allowed to the mortgagiio in his accounts (j). 

(ili.) For 

369. A mortgagee who takes the legal estate in fee simple 
becomes the absolute owner at law, and hence he cannot, in 
strictness, commit waste (/;); but in equity he is subject to the rule 
that he must on redemption give back the property unimpaired, 
and, therefore, unless his- security is deficient, he cannot destroy 
any part of the inheritance ; if he does so, he must make good the 
loss to the mortgagor in taking the accounts (/). 

370. A mortgagee in possession has statutory power (///) to 
cut and sell timber (/i) and other trees ripe for catting, and not 
])lantod or left standing for shelter or ornament; and he may 
contract lor any such cutting and sale, on the terms of the contract 
being completed within a year; but the power may be varied or 
excluded by the mortgage deed. The proceeds of any such cutting 
or sale are applied as rents and prolits. 

VV'hen the statutory power (rn) does not apply, the mortgagee of 
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buildings for decayed old buildings without changing their purpose (Mar* 
shall V. Cave (circa 1824), 3 L. J. (o s.) (on.) 57). As to iusurance by r^he 
mortgagee, see pp. 1 123, ante. 

(e) The mortgagee must not improve the mortgagor out of his estate 
{Saniha v. Honper (1843), 6 Beav. 246). 

(/) Sandon v. Hooper, supra , iHiepard v. Jone,s (1882), 21 Ch. D. 460, 
470, C. A,; compaie Gubbins v. Creed (1804), 2 ISch. & Lef. 214, 227. 
Mere notice does not affect the mortgagor, if he does nothing: there must 
he some speciflc sign of acquiescence (Shepard v. Joties, supra). 

(g) Moore v. Pf/nUcr (1842), 6 .Tur. 903 (where shops and malt-houses had 
been converted into a warehouse); see Bright v. VampbvU (1886), 64 L. J. 
(on.) 1077, C. A. 

(A) Shepard v. Jones, supra. 

(i) Biehards v. Morgan (1763), 4 Y. & C. (ex.) 570 (Appendix). 

( j) Pee p. 240, post. 

(k) As to the Ihibihty of the mortgagor for waste, see p. 160, ante. 

(l) MiUell V. Dareif (1862), 0 ,lur. (N. s.) 02 ; sec Be Yates, Batcheldor v. 
Yates (1888), 38 Ch. ‘D. 112, 117, C. A. As to the rights of a mortgagee in 
possession of mines, sec title Mines, MinV.hals, and Quaeries, Vol. XX., 
pp. 618, 610, 630, 565. 

(w) See the (lonveyancing and Law of Property Act, 1881 (44 &*45 Viet, 
c. 41), 8. 19 (1) (iv.). J 

(«) As to limber, see titles Aoriculture, Vol. L. pp. 295, 296 ;*Land- 
LORD AND Tenant, Vol. XVHI., p. 431, . 
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the fee simple may cut timber by virtue of his ownership without 
committing waste at law ; but in equity he will be restrained unless 
his security is defective (o). In that case he may cut the timber 
and sell it {p)^ provided he applies the proceeds in payment of 
principal and interest (<j). 

A mortgagee in possession of agricultural land is liable for 
damage occasioned by his gross negligence in regard to cultiva¬ 
tion (r); and ho slionld take pro])Gr means for preventing damage 
by strangers; but he is not liable for waste committed under a 
claim of right which lie lias not authorised (s). 

371. Waste committed by the mortgagee which is not justified 
hy the terms or the deficiency of his security, in addition to render¬ 
ing him liable to an injunction, may be a ground for depriving him 
of possession, either by replacing tlie mortgagor in possession or by 
the appointment of a receiver {t). 

Sect. 3.—.Is regards Title Deeds. 

Sub-Sect. 1. — Right to Vustoilg. 

372. A mortgagee who takes the legal estate in fee simple has 
the right, as o\\nai' of tlie inheritance, to the custody of the title 
deeds (n), and it is his duty to see that these are lianded over to 
him: otherwise he may ho postponed to a puisne incumbrancer who 
lends his money on the faith of the deeds (b). 

But a mortgagee for a term lias no such right: the title deeds 
go to him who has the inheritance in preference to a termor, 
however long the term (c); and if the security takes the form of the 
creation of a mortgage term, the mortgagee must obtain delivery 

(o) WUhrinqlon v. JSanlcg ( 1720 ), C'as. (entp. King. 30. 

Ip) MiUett V. Jtai'eif (1862), 31 Boav. 470, 476. 

(q) Farrant v. Lord (17r.O). ‘A Atk. 723. 

(r) Wwgt/ V. Der^im (1836), 2 Y. & (J. (ex.) 117. 

(«) Anoii. (1823|ri L. .1. (<». s.) (oh.) 119. 

(t) Jlmtton V, Deibg (1700), 2 V'ern. 392. 

(fl) Harrington v. Price (1832), .‘J11. & Ad. 170 ; Smith v. Chichester {lfH2), 
2 Dr. & War. 393, 401; and see Heath v. Vrealock (1874), 10 Cli. App. 
22, 32. The mortgage gives the. niorlgagee a property in all tlie deeds 
relating to the mortgaged land (Yetthw v. Bcc/c (18.08), 3 H. & N. 220, 
222). Hence a mortgagee wilh a good title, to whom a forged copy ot a 
genuine deed has been delivered, can recover the genuine deed from a sub¬ 
sequent incumbrancer (ibid.) In Davies v. Vernon (1844), 6 Q. B. 443, 
447, it was suggested that, though it was a mortgage in fee, yet if the deeds 
remdined with the mortgagor, he niiglit lawfully retain them in respect of 
liis equity of redemption as against the mortgagee. This was said obiter, 
and was probably wrong. The dtjcision wat. that the mortgagor could 
rwover the deeds from a stranger. To avoid any such question it was 
formerly usual to insert in. mortgages a special grant of the title deeds, and, 
if the dktuni in Dames v. Vernon, supra, was right, this would at^jll be 
necessary; see Sugdon, Law of Vendors and Purchasers, 14th ed., p. 442. 
For a form of agreement in circumitanees where the deeds are not held by 
the mortgagee., see Encyclopaedia of Forms and Precedents, Vol, VIIL, 
p. 920. As to registered charge'^, see, pp. 84 el «e//., ante. 

(b) pp, 330. 342. post. 

(c) Austin v. Croome (1842), Tar. & M. 663; Hunt v. Elmes (1860), 2 
De Q. F. & J. 578, 0. A. 
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of the deeds at the time, or else take a covenant for delivery. He 
will not be able to enforce such delivery after the mortgage (d), As regards 
unless there was an implied agreement that they should be delivered Title Seeds, 
up (c). 

373. When the property is in settlement, the legal tenant for UiRht as 
life in possession is entitled to tho deeds (/), and a mortgagee of 
the life estate has tho same right; moreover, the life estate confers 
the right to them as against a mortgagee for a term, and when moitgagee. 
they have been brought into court for the purpose of raising 
portions by the creation of a mortgage term, they wiU, after the 
mortgage has been executed, l)e delivered out to the tenant for 
life (</). 

37f As between co-owners, whoever of them obtains the deeds Right an 
is entitled to hold them, subject to the right of the others to have between co- 
the deeds produced {h) ; accordingly, a mortgagee of the interest of ra'ortca 
a co-owner is not entitled to the custody of the deeds as against 
another co-owner who has them in his possession (»). 

375. As soon as the statutory power of sale has become exercis- Right when 
able, the mortgagee can demand and recover from any person, other power of sale 
than a person entitled in priority to himself, all the documents of ®*‘^c‘sabie. 
title which a purchaser under the power of sale would be entitled to 

recover from him (/). 

376. An equitable mortgagee by deposit of deeds {k) is entitled to Right of 
retain the deeds until payment or tender of the amount due on his wjuitable 
security, and till then the mortgagor has no direct claim to recover 

the deeds; but if a proper tender has been made and refused, the *' 

mortgagor can, in a redemption action or other suitable proceeding, 
obtain an order for delivery of the deeds on paj'ment into court of 
a stated sum sufficient to cover principal, interest, and costs (I). 

{d) Wiseman v. Westland (1^26), 1 Y. & J. 117 ; aee KmgMv. Knight and 
Matthew (1832), 1 L. J. (cii) 125 Primd jneie a person in possession 
under a title, which gives a freehold interest at the least, has a right to the 
custody of the title deeds (Strode v. Blackbnme (1796), 3 Ves. 222, 226). 

(«) SM-es V. Stokes, [1886] W. N. 184. 

(/) Gamer v. llannyngton (1856), 22 Beav. 627: see Sugden, Law of 
Vendors and Pimihasers, 14th ed., p. 445, n. As to the custody of deeds as 
between tenant for life and trustees or remaindermen, see titles 
SlilTTLEMENTS ; TEUSTS AND TRUSTEES. 

(g) Jenner v. Morris (1866), 1 Ch. App. 603, where the tenant for life 
had previously taken the de.eds abroad, and a special order was made for 
his giving security for safe custody and production; see, further, title 

^jjXTIjEMENTS 

(h) Foster v. Crabb (1852), 12 C. B. 136 : Wright v. Eobotham (1886), 33 
Ch. D. 106, C. A.; Sugden, Law of Vendors and Purchasers, 14th ed., 
p. 443 ; see Lambert v. Bogers (1817), 2 Mer. 489. 

(t) See Yea v. Field (1788), 2 Term Rep. 708, though the actual decision 
in that case may not have been correct (see Sugden, Law of Vendors and 
Ipurchasers, 14th ed., p. 441). . 

(f) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. e. 41), 
e. 21 (7); that is, apparently, the deeds which the purchaser could recover 
from the holder of them after the sale. • 

(k) See p. 78, ante. j 

(?) Bank of New South Wales v. O'Connor (1889), 14 App. Cas. 273, 283, 

P, C.; see Mills v. Finlay (1839), 1 Beav. 660. * 
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877. A mortgagee who has taken a bad title and is compelled to 
deliver up the deeds can keej) the mortgage deed, so as to be able to 
avail himself of the covenant for payment («?)• 

Sub-Sb<’T. 2.--Lialiility for rroifwtion. 

378. When the mortgage has been made after the 31st December, 
1831, the original mortgagor, and any person deriving title under 
him or entitled to redeem the mortgage, so long as his right to 
redeem subsists, is entitled from time to time, at reasonable times, 
on his request and at his own cost, and on payment of the 
mortgagee’s costs and expenses in this lielialf, to inspect and make 
copies of or extracts from the documents of title relating to the 
mortgaged property in the custody or power of the mortgagee. 
This right cannot be excluded by contract (u). 

Apart from the above statutory provision, a mortgagee, when the 
day fixed for redemption is jiasscd, is not bound to produce the deeds 
to the mortgagor except on payment of all moneys secured by the 
mortgage (o); and lie can refuse to produce the deeds in proceedings 


(m) Opie V, Godolphin (1720), Prec. Ch. 548. 

(«) Conveyaucing and Law of Pioperty Act, 1881 (44 & 45 Viet. c. 41), 
SB. 2 (vi), 16 ; soe Armatioiig v. Duon, (l'.)llj 1 I. R. 43.5 Apparently, 
where the nioit;j.i^>ee lias Kub-inorlgaged, he- must anange for production 
by the sub-inortgagee.; see Rogers v. Rogers (1842), 6 .lur. 497. As to 
possession of doc.uineuts for the- purpose ol disv-overy, see title Dis¬ 
covery, Insi’Ection, anp Interroc.atories, Vol. XI , p. 85. Docu¬ 
ments in the possession of a sohi'itor are under the control of his 
client [Femvielc v. Reed (1816), 1 Mer. 114; JUigli v. Jlcrson (1819), 7 
Price, 205, 207). A director of a raorlgagor company cjinnot insist on 
inspection under the Conveyancing and Law ot Property Act, 1881 
(44 & 45 Victu c. 41), fl. 16 {Hum v. London and Honih Wales Coal Co., 
[1890] W. N. 2(t9). Where the moitgagor is bankrupt, (he mortgagee can 
be required to produce t-he deeds in bankrujitry proceedings (Rankruptcy 
Act. 1883 (46 & 47 V'lct. c. 52), a. 27 ; Re White, Ejr parle Caldecott (1830), 
Mont. 56; Re Marl's' Trust Deed {IS66), 1 Ch. App. 429). Production of 
deods on which aii equitable lien is claimed can be required under the 
Evidence Act. 1851 (14 & 15 Vict. o. 99), s. 6 {Owen v. Niekson (1861), 7 
.Tur. (n. 8.) 497). As to production of the deeds on a Bale by the court, 
see Armstrong v. Dixon, [19IIJ 1 I. R, 435. 

(o) Brownev. Lockhart {1840), 10 Sim.‘420; Greenwoodv. BothweU {1844), 
7 Beav. 291 ; Cannock v. Jauiucg (1863), 1 Drew'. 497, 507 ; Chichester v. 
Donegall (Marquis) (1870), 6 Ch. App. 497 ; Bee Henhouse v. Earl (1762), 
2 Ves. Sou. 450; Sparke v. Montriou (1835), 1 Y. & C. (ex.) 103 ; Jones v. 
Jones (1853), Kay, Apiiendix, vi. Zatmerv. Neate (1837), 4 Cl. &Pin. 670, 
H L., which appears contra, was explained in Browne v. Lockhart, supra, and 
Clover V, IlaU (1848), 2 Ph. 484, 490. Payment into court of the utmost 
amount due was not sufficient to give a right to production {Postlethwaite v. 
Blgthe (1818), 2 Swan. 266; but see Bonk of New South Wales v. O’Connor 
(1889), 14 App. Cas. 278, per Lord Maojiaghtex, at p. 283) r nor was 
the mortgagee bound to show (ho deeds to an intending purchaser 
{Bostlethwaite v. Blythe, supra), or transferee {Darner v. Portarlington {Earl) 
(1846) 15 Sim. 380), unless the sale was being made in coui't (Livesey v. 
Bardnuq (1838), 1 Beav. 343), or out of court {Anon. (1729), Mos. 246), with 
his consent. A cestui que trust who had mortgaged his interest to the trustee 
losb his ordinary I'wht to 'producUion as against the trustee {Johnston v. 
Tucker (1847), 11 i\ff. 382). The rule was-treated as an instance of the 
general rule that a defendant is not bound to produce hi« title deeds, and 
it therefore extended to the mortgage deed itself {Beaumont v. Eoafer (1836), 
6 E J. A’K-) 4 ; C'rtsp’V* Platel (1844), 8 Beav. 62 ; Dendy v. Cioss (1848), 
11 Beav, 91), and to a t^Rjasfer {ihil v, Eyton (1843), 7 Beav. 166; Lewis V. 
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between the mortgagor and a third person (p), in which case 
Bocondary evidonco of them can lie given (q). 

379. A tenant for life liolds tin; deedu subject to liability to produce 
them for the inspection o‘f remaindermen with a vested, but not 
with a contingent, interest; and the mortgagee from the tenant for 
life takes the deeds subject to tlio same liability (r) ; and generally 
the mortgagee of a partial int(3r(iKt in pro})erty, who obtains the 
deeds, is bound to produce tliein to other persons interested («). 

SuH-SKtT - LialnUftf fur Loss, 

380. Upon redeeming, the mortgagor is entitled to a recon¬ 
veyance and to delheryof tlui title d('(uls and writings relating to 

Davies (1853), 17 Jur. 253). Tlic attcuipt in J’alch v. irnni (1865), L. E. 
1 Eq. 436, to rcviv’c tl>c cnrly light to production ot the mortgjigo deed 
itself (2 G.isejj with ()])inioiis of I'iouusel, ,53 ; (172!)), Mos. 

246 ; lie White, fix, parle, (Uddoeott (1830), Mont. 5.5, 59) was not approved 
((^arter v. Iluhbacli (1870), 24 W. E. 3.54, A.), possihly bec.iuso tlie 

mortgage deed belongs to the mortgagee; see ifhe(lield v Eden (1878), 
10 (!b. 1). 291, V.. A. The rule .ipplicd, notwithstanding that the mort¬ 
gagor was conteslJng the validity of the mortgage {(U-up v. Platel 
(1844), 8 Ileav. 02; Dendi) v% Vross (1848), 11 Beav. 91); and it w.as not 
excluded by a mere allegation of fraud {Jlassford v. BUtkeslcy (1842), 
0 Beav. 131 ; see (fill v. EyUm (1843), 7 Beav. 155); but in such 
a case production might he ordered if the circumstanees under which 
the mortgage ivas obtained, or other eircumst.anoes, m.ado this reason¬ 
able {Jialeh V. Ki/mes (1823), Turn. & E. 87; Bassford v, Blakesleyt 
snpra; Ockta Btca liepablie. v. lirUinyer (1874), L. R. 19 Eq. 33, 45). 
The rule applied, notwitlistandiiig iJiat the mortgagee in his pleadings 
had craved leave to refer to the deeds {Howaid v. liobinson (1859), 
4 Drew. 522); and it extended to dr.afts and copies {Byeroft v. Sibel 
(18.52), 1 W. R. 96); but not necessarily to vouchers (^idson v. Ilewett 
(1846), 9 Beav. 293 ; Freeman v. Butler (1863), 33 Beav. 289); aud a mort¬ 
gage deed might be ordeixid to be produee’d for inspection of an indorsement 
on it [Phillips V. Evans (1843), 2 Y. Ai (\ Gh. this. 647). Where a trustee 
had mortgaged, and had then released t,he equity of redemption to the 
mortgagee, who had notice of the trust, the cestui gue trust was entitled to 
production against the mortgagee [Fmiih v. Barnes (1865), L. E. 1 Eq. 65). 

(u) UchlenLerv. Moxei/ (1824), 1 G. & P. 178. 

[q) Mills V. Odiltf (1834), 6 C. & P. 728 ; Doe A. Gilbert v. Boss (1840), 7 
M. & W. 102, 122 ; Phelps v. Prew (1854), 3 E. & B. 430; cmtni, Doe d. 
Bmdler v, Owen (1837), 8 G. & P. 110. But though in general a mortgagee 
cannot be required to disclose the mortgagor’s title, ]>roduction may some¬ 
times be ordered in favour of a third party in the absence of the mortgagor 
[Gough V. Offleq (1852), 5 I)e 0. & Sm. 6.53); and, similarly, a mortgagor 
may be ordered to produce copies of deeds to a third party [Uercy v. Ferrets 
{ 1841), 4 Beav. 97). As to secondary evidence generally, sec title £viU£Ncn, 

yol. xrn., p. 422. 

[r) JVoel V. Ward (1816), 1 Madd. 322; Davis v. Dysurt [Earl) (1856), 
20 Beav. 405. If the mortgage is paramount to the settlement, the remain- 
dermaii cannot as such require production [Chichester Donegall [Marquis) 
(1870), 6 t!h. App, 497); but since he has a right to redeem (see p. 140, 
asnte), he would have the statutory right to production (see p. 206, asfUe). 

[s) In Lambert v. Boyers (1817). 2 Mer. 489, it was held that a mortgagee 
of the share of a co-owner was not bound to produce the deeds to another 
co-owner, since a mortgagee could nut Se compelled to dmlose his mort¬ 
gagor’s title; but the other co-owner’s rights cannot be prejudiced by the 
mortgage. On the principle stated in the text, the mortgagee of»a lease, 
where there|is no counterpart, is bound to produce it at the request of the 
lessor (Doe d. Morris y. Boe (1830), 1 M, Ac W. 207: Balk y« Ixargravt 
(1841), 4 Beav. U9). 
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Iihe property (0, and if they have been lost he is 3 ustitied in 
instituting an action for rodeuiption (a) in order that the fact of the 
loss may be ascertained for the satisfaction of future purchasers. 
In such action the mortgagee is directed to give an indemnity 
against the consccjuences of the loss of the deeds, and he is liable 
to pay the costs (.r) ; and the rule is the same if the mortgagor 
redeems in the mortgiig»ie’s foreclosure action (u)- Where the deeds 
are known to he in the j)i)hs(^ssj()7i of a third person, the mort¬ 
gagor will he allowed to bring an action to recover them at the 
mortgagee’s expense {lA. 'flie mortgagor may also be eiititled to 
compensation for the loss of the deeds(/>). 

Interest will cease to run at the date wlioii the mortgagor is 
ready to red(‘em if redemption is delayed through the 1o.sh of the 
deeds (c). 

Sect. 4 .—llight to Consolidate. 

Sun-SfiCT. 1 .—NiitiiTK 

381. A mortgagee, who holds several distinct mortgages under 
the same mortgagor, redeemable, not under the right of redem]i)tion 
expressly reserved by tin* mortgage deeds, but only by virtue of the 
equity of redemption arising after default in payment at the lixed 
day (d), may, within certain limits, and against certain persons who 
are entitled to redeem all or some of the mortgages, consolidate the 
mortgages, that is, treat them as one, and decline to be redeemed 
as to any unless he is redeemed as to all (r). This is an application 
of the maxim that he who seeks equity must do equity (y). After 

(/) including copies ; the inortf^agce is not entitled to keep iair eopiefi 
made at the mortgagor’s expense, ut»r, it seems, copies made at liis ow'U 
expense (lie Wnde and Thomm, Hohdion, (1881), 17 (’ll. 11. 318, 352). 

(n) As to such an action, see jip. 149 ei seq , ante. 

(r) Midletmi (Lord) v. /iViwl (1847), I.*) Sim. 531 ■ James v. Euniseif (1879), 
11 (III. 1). 398 ; Caldwell v. MaltJiews (1890), 02 L. T. 799. An inquiry as 
to the loss of the deiMis will be directed (Smith v. Hichncll ( 1805), 3 Vos & II. 
61, n.; Hlokoe v. Robson (1814), 3 Yes. & B. 51; Shelmardtne v. Harrop 
(1821), Madd. & (1. 39). I’oi forms of indemnity, see Shelmardine v. 
Harrop, siipta , James v. Rumse;/, supra. The form, in case of difference, 
is settled in chambers; but unreasonable opposition by the mortgagor 
to the indemnity offered will, i>crbuj)s, make him liable for costs thereby 
occasioned; compare Marartneq v. Graham (1831), 2 Buss. & M. 363. 
Where the mortgage deed itsrdf has been destroyed, e.g., by fire, the 
mortgage mav he confirmed; sec Encyclopsedia of Forms and Precedents, 
Vol, V., p. 143. 

(n) Stohoe V. Robson (1815), 19 Vos. 385 ; Shelmardine v. Harrop, supra, 
(b) Hornby y. Matcham (1848), 16 Sim. 325; Brown v. Sewell (1863), 
11 Hare, 49) ; but not until redemption (GiUigan and Nugent v. National 
limit, 1 1901] 2 I, R. 613; compare James v. Rumsey, supra, where com¬ 
pensation was refused on special grounds. 

(e) Mldleton (Lord) v. Eliot, supra; James v. Rumsey, supra. The 
mortgagor cannot be sued for t lie debt if there is a danger of his not getting 
ba<5k his title deeds on paymeut (Sehoole v. Sail (1803), 1 Sch. & Lef. 176); 
but it is otherwise if the deeds are in fact lost (Haskett v. Skeel (1863), 11 
W. R. 1019). ^ ’ 

(d) See p. 147. ante, p. 211, post 

(ej Jennings v Jordan (1881), 6 App. Cas. 698, per Lord Selbobne, L.O., 
at p. 70(f; see Mills v. Jennings (mO), 13 Oh. D. 639, 646, C. A.; Gnffith 
V. (1890), 45 Ch. D. 663,560. > * v 

tp ChsiwoHh V, Hunt (1880), 5 0. P. D. 206, 271 ; see title Equity, 
VuUXUL, pp. 70 71. 
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the original day for redemption is past 0?), the niortga^for can only 
redeem Ijy the aShLstaneo of 0 (|uity, and this assistance is {'ivon upon 
the terms that he shall pay the moneys due both in respect of the 
estate which ho seeks to redeem and in respect of the other mort¬ 
gaged estates (/<). 

382. It is, however, provided by statute (/) that a mortgagor 
seeking to redeem any one mortgage may do so without paying 
any money due nndei' any se]»arate mortgage made by him, or by 
any person through whom he claims, on propert}' other than that 
comprised in the mortgage which he seeks to redeem. -* This applies 
where the mortgages, or one of them, are made after the 81st 
December, IHMl (k), but only if and so far as a contrary inten¬ 
tion is not expressed in the mortgage de-eds or one of them(/). 
Hence the iiiortgagoe’s right of consolidation can only arise where 
both the mortgages are prior to tlie date mentioned, or where the 
parties have themselves excluded the ajiplication of the statute (/»). 

Suu-Skot. 2.— IVheu the Itnjht hJimts. 

383. The right of consolidation requires that the mortgages shall 
have been originally made by the same mortgagor (»). Conse¬ 
quently it does not exist where one mortgage is by a sole mortgagor, 

(g) Sec p. 147, ante, and p. 272, pout. 

(h) Willie V. Lugg (1761), 2 Eden, 78, 80 ; Jones v. Smith (1794), 2 Vcs. 
S72, 377 ; (Junmins v. Fletcher (1880), 14 (Jli. D. 099, 708, C. A.; Mills v. 
Jennings (1880), 13 CL. D. 639, 640, 0. A ; Minter v. Carr, [1894] 3 CL. 
498, 501, C. A. For early statements of tLe rule, see Shuttlewottb v. 
haycock (1684), 1 Vem. 245 ; Margrave y. he Hooke (1691), 2 Vern. 207 ; 
Popey. Onslow (1693), 2 Vern, 286 ; Cator v. Charlion (1775), cited 2 Ves, 
377 ; Collet v. Muiiden (1786), cited 2 Ves. 377. TLe courts of law recog¬ 
nised tLe doctrine in proceedings wLere tLe equity of redoniptiou 
incidentally fell witLiu tlieir jurisdicliou (Boe d. Kaye v. Soley (1770), 
2 Wm. Bl. 726 ; see Marcan v. Bloxam (1856), 11 Exoh. 586). But 
wLeie two estates arc suLject to distinct mortgages, and a second mortgage 
is granted of liotL estates, tLe second mortgagee is not bound to redeem 
botL tLe first mortgages it Le wisLosto redeem one {Pellyy. Waihen (1849), 
7 Hare, 351, 365). 

(i) Conveyauciiig and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 

(k) , 8. 17 (3). For a form of authority to consolidate, see Encyclo* 
psfdia of Forms and Precedents, Vol. II., p. 489. 

(l) Conveyancing and Law of Property Act, 1881 (44 &> 45 Viet, 
c. 41), B. 17 (2). Where it is intended to exclude the statute, this is 
usually done by a clause expressly providing that the section shall not 
apply to the security; see Encyclop»dia of Foims and Precedents, 
Vol. VIII., p. 506 ; although a clause providing for the preservation of the 
right of consolidation is equally effective {Hughes v. Britannia Permanent 
BenefitBuiMing Society, [1906] 2 Ch. 607, 611); but aelause which refers to 
mortgages ouly will not give a right to consolidate a vendor’s lien with a 
mortgage {Be Pearce, [1909] 2 Ch. 492,495, C. A.). A clause excluding the 
statute contained in the first of several mortgages of different properties is 
effectual to preserve the right of consolidation under all, although it is not 
contained in the subsequent mortgages {Be Salmon, Ex parte the Trustee, 
[1903] 1 K. B. 147); and, similarly, a clause in a subsequent mortgage is 
effective as to previous mortgages {Griffith v. Pound (1890), 46 Ch. D. 553). 

(to) As to such exclusion not being a “ reasonable provision,” sd} pp. 76, 

76, ante. i 

{n) And the right can be asserted only to the extent of the mori/gagor’s 
own interest in the properties; see Kensington {Lord) v. Bouverie (1864), 19 
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aiul tile other inort^^age is hv the same mortgagor jointly with 
another (o): and since, fur tlie ]mri>ose of ascertaining the right of 
coneolidatioii, the mortgagee is not entitled to look into any trans¬ 
actions ])etweon the mortgagor and thii’d parlies, a mortgage by a 
trustee cannot be consolidaied with a mortgage hy the cesiai qne 
iniiit{p)\ nor can a mortgage by a surely 1)0 consolidated with a 
mortgage given hy the [iriiicipal debtor for another debt (q). 

Hut it is immaterial that the si'curities comprise properties of 
difterent natures, or tliat one or both are equitable mortgages; 
hence a mortgage of real estate can he consolidated with a mortgage 
of personal estate (/), and a legal mortgage can he consolidated with 
an e(juital)le mortgage (.s), and an equitable mortgage with another 
equitable mortgage (/). 

384. It is not necessary that the securities should have been 
originally created in favour of tho same mortgagee. The right of 
consolidation exists where niortgag('s given to dillerent mortgagees 
snhsequently become veste,d in the same person (a). But there 
must lie an actual union of the securities in one per.son. A mort¬ 
gage to one mortgage(>, will not lie tri‘ated as con.solidated with a 
mortgage to the same person and aimtlnr on a joint account (1>). 

385. Both the securities whicli tho mortgagee claims to con¬ 
solidate must he in existence at the time W'heii the claim is made. 

]ioav. 30. But, porliaps, tlie right exists where one mortgage is made by 
the mortgagor, and another by persons claiming by devolution from liim 
on Ins death ; see White v, ll dlane (1830), 3 Y. & t!. (ex ) 597. As to the 
exercise of the right against, an iis.s)gnee ol one <d the equities of redemption, 
see pp. 212, 213, pod. 

(o) Jonets V. (S'ffutA (1794), 2 Vos. 372, 37(i; see Mtirron v. Bloxam (1856), 
11 Exoh. 586, 600. Ilcnce a sociJiity given by a partnei for his private 
debt cannot he consolidated with a secuiity given by himself and tho other 
7)ai tilers for a parlnersJup debt {Cummins v. Fletcher {18S0), 14 Ch. D. 699, 

A., per James, L.J., at p. 710, disagreeing with Beevor v. Luvk, Beevor 
V. Lawson (1867), L. K. 4 Kq. 537, 513). And a mortgage by a co-owner 
of his share of the e.stato cannot be con,solidaied with a mortgage of tho 
entirety {Thorneycrojt v. Vrodett (1848), 2 H. L. Cas. 2:}9, 24.5, 255). 

(p) Ee Jinqgett, Bx parte Willttms (1880), 16 t'h. J). 117, (h A., per 
James, L.J., at p. 119 ; Sharp v. Bickiirds, [1909] 1 Ch. 109, 113. 

(i/) Aldworth v. Bobimon (1840), 2 Beav. 287 ; see Jlowker v. BwZZ (1850), 
1 Sim. (x. s.) 29. 

(r) Tassell v. Smith (1858), 2 Be G. & J. 713, 0. A.; see Watts v. Syncs 
(1851), 1 De G. M. & G. 240, C. A, reversing judgment of Smauwell, V.-C. 
(1849), 16 Sim. 640, 647 ; Spablitig v. Tltompsoh (1858), 26 Beav. 637 ; 
t'rmhnaJX v. Janson (1879), 11 Ch. 1). 1, C. A,; but as to bills of sale, s<*.o 
title Bills or Sale, VoL III., p. 72. 

(s) See TTotte v. Symes, supra. The right to consolidate does not, like 
tlie ripJit 1.0 tack, depend upon Hie possession of the legal estate {Neve v. 
FenneU, Bunt v. Neve (1863), 2 Hem. & M. 170, 183); but see dicta to the 
eoutjary in Jones v. Smith, svpra, and White v. IJillacre, supra, at p. 609. 
As to tacking, see p. 330, post. 

{t) Tweedate v. Tweedale (18.57), 23 Beav. 341. 

(a) Tweedale v. Twvedah, svivrq ; Vint v. Budget (1858), 2 De G. & J. 
611, C. A.; Selby v . POmftet (1861), 3 De G. P. & J. 595 ; Jennings v. Jordan 
(1881), 6 App, Cas. 698, 700; Pledge v. WhUe, [1896] A. C. 187. The con¬ 
trary decision in Foebrdoke v. Walker (1832), 2 L. J. (ch.) 161, is clearly 
WTong.| As to Selby v. Bomf'Ct, supra, see Cummvns v, Fletcher, supra, 
at p. 709, 

{b) nOey nr, HaU (1898), 79 L T. 244. 
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Hence there is no right to apply a surplus on an existing mortgage 
to make good a debt secured by a mortgage which has ceased to 
exist by reason of the determination of its sui)ject-mattor, such as a 
life estate (c) or a lease (d). 

But notwithstanding this rule, a mortgagee who has sold one 
of his securities and pai<l oil the debt primarily charged on that 
security, is not thereby debarred from exercising the right of con¬ 
solidation, and can apply the balance of the proceeds in payment 
of the debt owing on his other security (c); and where a mortgagee 
has given notice to pay oh one mortgage with a view to acquiring 
the right to exercise his power of sale, ho may nevertheless consoli¬ 
date, and can refuse a teudc^r of the money duo undor that mortgage 
alone (/ ). 

386. Since the right of consolidation is equitable, it only arises 
after there has been default on all tho securities in respect of which 
it is claimed; that is, the days fixed for redemption must have 
passed, so that tho mortgagor has lost his legal right, and is bound 
to come into equity to redeem (/;). 

Sub-Sect. 3 .—Ayahist Whun the MoH(jai]ee may (Waolidaie. 

387. The right of consolidation is exercisable primarily against 
the mortgagor, and can be asserted in any proceeding in which the 
right of redemption comes in question : for this purpose foreclosure 
and redemption actions are on the same footing (/<). 


(c) He (Hregnon, (JhriskMtt v. Bulam (18S7), 3(5 (Jh. D 223. In Bucli a 
case the debt formerly secured by mortgage has ceased to be a secured debt, 
and a mortgagee who has in his hands a surplus from a reaUsed security 
cannot, as against other creditors, apply it in payment of a debt wliich has 
become a simple c-ontract debt (Talbot v. Ftere (1878), 9 Ch. D. 568 ; Re 
Gregson, Ohndison v. Bolam, siijna, disagreeing with Spalding v. Thomp¬ 
son (1858), 26 Beav. 637 ; Re Haselfoot’s Estate, Ohauntler's Claim (1872), 
L. R. 13 Eq. 327 ; and Be General Provident Assurance Go., Ex parte National 
Bank (1872), L. R. 14 Eq. 507 ; see p. 333, post). 

(d) Be Baggett, Ex parte Williams (1880), 16 Ch. D. 117, 0. A. Similarly 
the doctrine of tacking does not apply where the mortgage to which it is 
claimed to tack a subsequent debt has been paid off (Brecon Corporation v. 
Seymour (1869), 26 Beav. 548). As to tacking, see p. 330, post. Where a 
mortgagee has been redeemed as to one mortgage by an incumbrancer 
against whom he could not consolidate he loses any right of consolidation 
he had against subsequent incumbrancers (Jennings v. Jordan (1881), 6 
App. Cas. 698, 707). As to the persons against whom the mortgagee may 
consolidate, see the text, in/ro. 

(e) Selby v. Pomfret (1861), 1 John. & H. 336; Crachnall v. Janson 
(1879), 11 Ch. D. 1, C. A. 

(f) Griffith V. Found (1890), 45 Ch. D. 663. 

(g) Criekmore v. Freesion (1870), 40 L. J. (CH.) 137, C. A-; Cummins v, 
Fletcher (1880), 14 Ch. D. 699, C. A.; see Jones v. Smith (1794), 2 Ves. 372, 
376 ; Jennings v. Jordan, supra, .at p. 717. 

(h) Watts V. Symes (1851), 1 De G. M. & G. 240, 246, C. A.; Selby v. 
Pomp‘et(lSQl), 1 John. & H. 336,338, affirmed on appeal, 3 De G. P. & J. 595, 
698 ; see Tribourg v. Pomfret (Lord) (1773), cited Amb. 733 ; Se Loosemore, 
Ex parte Berridge (1843), 3 Mont. D. & De G. 464; and see p. 145, ante. 
Formerly the view was held that consolidation was confined to rediemption 
suits (Holmes v. Turner (1843), 7 Hare, 367, n.; Smeathman v. Bray (1851), 
15 Jut. 1051). It is not true, however, that the relative rights of moftgago; 
and mortgagee aie, as stated in J)u Vigier v. Lee (1843), 2 Hasre. 326, 334, 
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388 . So long as the equities of redemption are not severed, the 
right of consolidation can be asserted against successors in title to 
the mortgagor (t). For this iiurjiose it is immaterial whether the 
mortgages were originally made to the same mortgagee, or whether 
they have merely become united in the same person (j ); and in the 
latter case the right can 1)0 asserted even tliough the union of the 
mortgages has taken jilace after the change in the title to the 
equities of redemption (/i), and with notice of such change of 
title (/). But the mortgages must both be jinoi’ to the change of 
title ( ni). 


Where right 
affected bj 
gcverance of 
equities of 
redemption. 


389 . Where the equities of redemption liave been severed, 
whether by sale or further mortgage, or by settlement, voluntary or 
otherwise {»), the existence of the right of consolidation against the 
assignee of one eciuity of redemption depends on whether it had 
attached before the severance. This may be either because both 
mortgages were prior to the severance and were made to the 
same mortgagee(e), or because, though made to different mortgagees, 
they had become vested in the same person before the severance {p). 
In these cases the assignee of one mortgaged property, even though 


and Sober V. Kemp (1847), 6 Hare, 155, 160, for all purposes the same; 
and tlio period of bmitation on arrears of interest vaiies according to the 
nature of the proceeding {lUtigle v. Coppen. Ooppen v. Dingle, [1899^] 1 Oh. 
726; see p. 145, ante, and title Limitation of Actions, Vol. XIX., 

p. 101). 

(i) Willie V. Lugg (1761), 2 Edon, 78 ; Jones v. Smith (1794), 2 Ves 372, 
376. Tims it can be asserted ag.aiiist the heir of the mortgagor (Hargrove 
V. Le Hooke (1691), 2 Vern. 207), or against his trustee in bankruptcy 
{Pope V. Onslow (1693), 2 Vern. 286 ; Re lirecds. Ex parte Alsager (1841), 

2 Mont. D. & Do Ct. 328 ; Crmknall v. Janson (1879), 11 Oil. D. 1, 0. A.). 
And the authorities subsequently cited as to consolidation against the 
assignee of the equity of reilemjition in one of the mortgaged estates are 
clearly authorities that the mortgagee can consohdate against a purchaser 
on sale of, or an incumbrancer on, both the estates. As to consolidation 
against sutetics, see title Guakantee, Vol. XV., p 514. 

(j) See p. 210, ante. 

(k) Thus the right of consolidation exists where the mortgages become 
united after the bankruptcy ot the mortgagor (Selhg v. Ponifret (1861), 

3 De G. P. & J. 695; lie Salmon, Ex parte The Trustee, [1903] 1 K. B. 147), 
or after the sale or further mortgage of both the estat es to the same person 
(Tweednle v. Tweedale (1857), 23 Beav. 341; Vinf v. Padgett (1858), 2 De G. 
& J. 611, C. A.; Pledge v. White, [1896] A. C. 187 ; and see Bovey v. Skip- 
worth (1671), 1 Cas. in Ch. 201), provided that the sale or further mortgage 
of the two estates is effected as one transaction (Pledge v. White, supra). 

(l) Vint V. Padgett, supra. 

(m) See Squire v. Pardoe (1891), 40 W. R. 100, C. A. 

(«) See Re WalhampUm Estate (1884), 26 Ch. D. 391, where it was held 
that the avoidance by a mortgage of a prior voluntary settlement under 
stat, (1684-5) 27 Eliz. o. 4 did not let in the right to consolidate such 
mortgage with a subsequent mortgage of other property; see now the 
Voluntary Conveyances Act, 1893 (66 & 57 Viet. c. 21), and title 
Pbaudulent and Voidable Conveyances. Vol. XV., p. 92. 

(o) Tribourg v. PomfreHLord) \m2), cited Amb. 733; Re -, Et 

parte Carter (1773), Amo. 733; Ireson r. Denn (1796), 2 Cox, Eq. Cas. 426; 
see TUley yr. Davies (1743), 2 Y. & C. Ch. Cas. 399, n.; Jones v. SmUh, 
supra, at p. 377. 

(p) Dennings v. Jordan (1881), 6 App. Cas. 698: Hughes v. Britannia 
PernMneut Benefit Building Soeiety, [1906] 2 Ch. 607. 
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he has given valuable consideration (</), and without notice of the 
mortgage on the other property (r), takes subject to the existing 
right of consolidation, and must submit to give effect to it(«). 
Hence he cannot redeem his own property without paying off the 
mortgage on the other property also (t) ; but if ho doe's this, he is 
entitled to have both properties conveyed to him (a). 

Where, on the other hand, tho right of consolidation has not 
attached at the date of severance, it does not attach subsequently. 
Thus the assignee of an equity of redemption does not become sub¬ 
ject to consolidation by reason of a subsequent mortgage by the 
assignor of different property (6), or by reason of the subsequent 
union of inortgages which vere created before the assignment in 
favour of different mortgagees (c). An express right of consolidation 
contained in the lirst mortgage does not enable the mortgagee to 
consolidate it with subsequent mortgages of other properties as 
against a second mortgagee of the first property, such subseipient 
mortgages being made after the date of the second mortgage of tlie 
first property and with notice of it (d). 

Similar considerations apply where the equities of redemption 
are severed by devise to different devisees. If the mortgages are 
not united until after the death of the testator, the right of con¬ 
solidation does not arise (c). 

iq) Be -, Ex parte Vnrt^r (1773), Amb. 733 (purchase on sale); 

Tril)ourg v. Vomfret {Lord) (1773), cited Amb. 7S3 (subsequent mortgage), 
(r) Ireson v. henrt (174)0), 2 (Jox, Eq. Oas. 425. 

(«) See \ere v. Eenmll, Hunt v. Neve (1803), 2 Hem. & M. 170, 183. 

(t) Jennings v. Jordan (1881), 6 App. Cas. 698, 701. 

(а) Mutual Life Assurance Society v. Langley (1886), 32 <’b. 1). 460 
466 C. A. 

(б) Jennings v. Jordan, supra, at p. 702, overruling Tnssell v. Smith 
(1858), 2 l)c G. & J. 713, C. A. ; a fortiori, whore the mortgagee of the 
second estate takes a tnmsfer of the mortgage of the first estate with 
notice of the assignment of tho equity of redemption of that estate (Haler v. 
dray (1875), 1 Ch. D. 491). Wheie there is a mortgage of leasehold pro- 
perty. A, first to X, and secondly to Y ; subsequently a mortgage of pro- 
peity, H, to X ; and then substituted mortgages to X and Y successively 
of a renewed lease of A, tho substituted mortgages to X and Y are not 
treated as new mortgages, so as to dvo to X a light of consoUdatioii against 
Y, especially if the priority of X lor his first mortgage, and tor a further 
advance to enable the new lease to bo t aken, is expressly reserved {Bird v. 
Wenn (1886), 33 Ch. I>. 215). 

(c) While V. Hillacre (1839), 3 Y. & C. (EX.) 597, 609 ; Harter v, Colman 
(1882), 19 Ch. D. 630; Minter v. (Jarr, [1894] 3 Ch. 498, C. A.; contra, 
Beevor v. Luck, Beevor v. Lawson (1867), L. R. 4 Eq. 537, where it was 
considered that, if at the time of assignment of one equity of redemption a 
mortgage by the same mortgagor was existing on another estate, the 
assignee took subject to the possibility of the two mortgages uniting, and 
in that case would be subject to consolidation; but this was questioned in 
Jennings v. Jordan, supra, at pp. 701, 718, and must be taken to be 
overruled {Pledge v. White, [1896] A. C. 187, 195). 

{d) Hughes v. BrUannia Permanent Benefit Building Society, [1906] 
2 Ch. 607. To allow this claim would be contrary to the principle of 
Hopkinson v. Bolt (1861), 9 H. L. Cas. 5l4; see title Equity, VoI. aIIL, 
p. 84; p. 333, posl. In Andrews v. Oily Permanent Benefit Building Society 
(1881), 44 h. T. 641, the mortgagee was allowed to consolidate against a 
second mortgagee of one property taking with notice of an express 
covenant for consolidation; sed quaere. ' 

(e) White v. Hillacre, supra. 
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MOBTQAaE. ' 

390 . Where the mortgagee of two properties is entitled to a 
further charge on one, and there are intervening incumbrances on 
that property, the mortgagee cannot, after his first mortgage has 
been paid off out of that property exclusively, exercise his right of 
consolidation so as to throw his further charge on the other 
property and defeat the intervening incumbrancers’ right to 
marshal (/). 


Sru-SjfiCT. 4. -Who vwy Exenise the livjht. 

391 . Where mortgages over distinct properties liave been 
granted by the same mortgagor, the right of consolidation may be 
exercised by the person in whom the mortgages are united, whether 
he is the original mortgagee, or whether the mortgages or one of 
them have come to him by assignment or devolution (/](). It is 
immaterial whether he holds on his own account or as trustee (/i). 
But though he may consolidate notwithstanding that such union 
has tahen place after the bankruptcy of the mortgagor (i), he 
cannot, to the prejudice of other creditors, consolidate, with a prior 
security held by him, a security for an advance taken after notice 
of insolvency (A). 

An incumbrancer on the equity of redemption in ono of two 
mortgaged estates, who pays off a mortgage on the other estate, 
becomes thereby an equitable assignee of that mortgage, and is 
entitled to consolidate what he so pays with his own debt (/). 

392 . Since the right of consolidation is an eipiituhle right, the 
ordinary incidents ol equitable rights attach to it. Consequently 
the assignee of the mortgages stands in no better position than 
his assignor, and if by arrangement between the assignor and a 
subsequent incumbrancer the assignor has waived his right of con¬ 
solidation, the right is not exercisable by the assignee (wi). 


(/) Ford V. Tynif (1872), 41 L. J. (CH.) 758. As to marshalling, see 
p. 303, poft. 

(q) Jennings v. Jordan (1881), 6 App, Oas 698, 700. 

(A) TasseV v. Smith (1858), 2 De (J. &; J. 713,0. A., oveiTuled on another 
point (see note (b), p. 213, ante). 

(i) See note (k), p. 212, ante. 

{k) Be SofUey, Ex parte Hodgh in (1875), L, R. 20 Eq. 746. 

{1) Tilley v. Davies (1743), 2 Y. & 0. Ch. Cas. 399, n. ; CraeknaU v. 
Janson (1879), 11 Ch. D. 1, C. A.; see p. 180, ante. And if the first mort¬ 
gagee has two debts, one secured on each property, and the puisne mort¬ 
gagee of one property sells that property (the proceeds being insufficient to 
pay all the debts), and, in pursuance of the first mortgagee’s claim to 
consolidate, pays off both the first moi-tgageo’a debts out of the proceeds, 
the puisne mortgagee can treat the payment as made out of his own moneys 
and is eutitlcd to consolidate the first mortgagee’s debt on the unsold pro¬ 
perty with hia own debt and recover it against a third property included in 
his security; inasmuch as, hut tor the first mortgagee’s claim to consoli¬ 
date. the puisne mortgagee would have received towards his own debt the 
proceeds which went to pay off jthe first mortgagee’s debt on the unso d 
property; consequently he ranks as equitable assignee of the mortgage 
ou the imsold property, and, thus having mortgages on two properties, he 
oan consulidutc iCraoknaU v. Janson, supra). 

(«) ptrd V. Wenn (1886), 33 Oh. D. 216. 




Part Vll.— Rights and LiABiitTiEs os' Tajs Mortoagbu. 


^15 


Sect. 5. — Accounts. 

Sub-Skcx. 1.— Chnerd. Jcronnis detiveen Mortffaijvr and MoiUjaijec. 

393 . The relation of mortgagor and mortgagee is terminated by 
redemption, foreclosure, or the accounting for the proceeds of 
realisation, and proceedings for any of these purposes involve the 
taking of an account between the mortgagor and mortgagee {n). In 
such account the mortgagor is debited with principal and interest (o), 
and also with the costs, cdiargi's and expenses incurred by the 
mortgagee in relation to the mortgage security ( p). But he is not 
debited with rents and profits which he has received while allowed 
to continue in possession iq) ; }ior, on the other hand, is he 
credited with any moneys wliich he has expended on the repair or 
improvement of the ])roperty (r). The mortgagor is credited with 
any sums which the mortgagee has received on account of the 
security (s), and the balance appearing to his debit is the 

(«) The ordiuary form of judgment for ion'closuro or icdeniption con¬ 
tains a direction tliat an account be taken of what is duo to the mortgagee 
under liis uiortgago, and for llie costs of the action (3 Seton, Judgments 
and Orders, 6tli eel., i>. IS!).") (foreclosure); ibid., p. 1926 (redcraptiou); seo 
p. 153, ante, and pp. 231, 287; post). A judgment jn an action to recover 
surplus proceeds ot sah' requires the like account, aud also an account of 
the proceeds of sale (ibid., p. 1958). A suit involving an account again'it a 
mortgagee as such must bo limited to the mortgage account (Peane v. 
Hfiwilt (1835), 7 Sim. 471). Wheie an account is asked for, the mortgagee 
is not generally ordered to give particulars of his claim (see Auguntiniis v. 
Keiinckx (1880), 16 ('h D. 13, C. A.; Blachie v. Oumanion (1884), 28 Ch. I). 

119, C. A.); hut this may be done it he is in effect claiming a definite sum 
(Kemp V. OoldJherg (1887), 36 Oh. 1). 505). As to the mortgagoi’s right to 
jidmiuister interrogatories to the mortgagee, see p. 153, ante ; title T)is- 
ouvEET, Inspection, and iNTEKiiOGATOiaES, Vol. XI., pp. 98,99 In ciu;h 
particular case it has to be considered whether any special luquiri ‘S or 
accounts arc required (see ]» 2SS, post),' such as accounts of rents aud 
profits against mortgagee in possession (see p. 219, post); as to costs, 
charges, and expenses (see pp. 231, 239, post); as to sums expended in 
lasting improvements (see pp. 154, 203, ante, and p. 240, post); as to 
detenoratiou of mortgaged propeity (see pp. 154, 202, tnite); or as to sale 
at iusuflioicnt price (see p. 254, post). In foreclosure the prosecution of 
account s aud inquiries may bo stayed until security is given if, owing to the 
sum due and the deficiency in the value of the property, they will be useless 
(Exchange and J/o'/> Warehouses, Ltd. v. Association of Land Fituincie s 
(1886), 34 (3h. 1). 195 ; see Taylor v. Mostyn (1883), 25 Ch. D. 48, C, A.). 
As to accounts of a mortgage of a partnership share, seo p. 96, ante, and 
na&es cited, ibid., notes (1). (m ); 3 Seton, Judgments aud Orders, 6th ed., 
pp. 2043, 2173. As to the right of a mortgagee of a partner's share to 
an account of the partnership, see If art# v. Driscoll, [1901] 1 (Jh. 294, 
0, A.; and, as to partnership generally, see title Pahtnersiiip. As to 
the jurisdiction to order an acconnt, see title Equity, Vol. XIII., pp. 27, 
28, 65, 66. As to the time for which an account will he granted, see title 
Limitation of Actions, Vol. XIX.. pp. 101 et seq., 170 et seq. 

(o) See p. 223, post. 

(p) lie Wallis, Ex parie Lickoi'ish (1890), 25 Q. B. D. 178,181, C. A. ; 
see pp. 231, 239, post. 

(q) See pp. 158 et seq., ante, and p. 219, post. But where the mortgagee is 
restrained from taking possession^ and a receiver is appointed adversely to 
him, the receiver may be chargea with an occupation rent (He Jgyee, Ex 
parte Warren (1876), 10 Ch. App. 222). 

(r) Norris v. Oaledoniem Insurance Co. (1869), 17 W. R. 964. f 

(si Although the direction to account does not In terms extend to future 
reoeipts, sums subsequently leceived must he brought into the ocoohnt 
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flum at which he ia entitled to redeem in a rodemluioii action (0* 
or to redeem, bo bb to prevent foreclosure, in a foreclosure action (m ); 
and if the property has been realised, the balance, if any, appearing 
to his credit is the sum which the mortgagee must pay over to him. 

394. An account taken against a first mortgagee at the instance 
of a second mortgagee must be taken in all resjxicts as though tho 
mortgagor were taking it; and if the mortgagor would have an 
0(|uity to oxclmle any item in the account, tliis equity can bo asserted 
by the second mortgagee {a). 

395. \Vlicio the mortgagor is indebted to the mortgagee on other 
accounts tliun tho mortgage, the mortgagee is not at liberty to 
ap])ro])riatH sums rece.ivcd by virtiu! of the m(»rtgage to such other 
accounts. An incumbrancer is bound to ajiply what lie receives by 
virtue of his security to that security (/>). Moneys received by a 
mortgagee on a sale by the mortgagor in which he concurs are 
received by virtue of llie security (<■). 

396. In general, the taking of the accounts in court is only neces¬ 
sary where a dispute has arisen, or wliere the mortgagee is seeking to 
foreclose. Accounts are usually taken and settled out of court,and this 
may be done from time to time or on the discharge of the mortgage. 

397. A settled account (d) is jyrhnd facie binding on the parties 
to it; but in certain circumstances it will be reopened and taken 
again from the beginning, or tho loss drastic remedy may be 
allowed of giving leave to surcharge ami falsify; that is, to take 
exception to particular omissions or entries (c). 

A settled account will be reopened for fraud affecting tho account 
generally or one or moro items (/); and, in the absence of fraud, it 

(BuUstrode v. Bradley (1747), 3 Atk. 682). Where a foreclosure is reopened 
the mortgagee is not necessarily bound to account for rents and profits 
received since the foreclosure {Bird v. Gandy (1716), 2 Eq. Cas. Abr. 
281 (4); 7 Yin. Abr. 45 (20); see p. 298, poN/)'. 

(t) See p. 145, ante. 

(m) See pp. 272, 288, post. 

(a) Matnland v. Upjohn (1889), 41 (Jh. D. 126,136 ; see Melbourne Bank¬ 
ing Corporation v. Brougham (1882), 7 App. IJas. 307, 311, P. (J. 

(b) Knight v. Bowyer (1869), 4 De G. & J. 619, 629, C. A. 

(c) Johnson v. Bourne (1843), 2 Y. & C. Oh. Oas. 268 ; Young v. English 
(1843), 7 Bcav. 10. But money received from a third party who is liable 
to make good a deficiency on the first mortgage is not retained for the 
benefit of subsequent incumbrancers if ultimately it appears that there is 
no deficiency, but will be repaid to the third party {Sawyer v. Goodwin 
(1876), 1 Oh. D. 351, 368). 

(d) As to pleading a settled account, see li. S. C., Ord. 24. r. 8. As to 
a settlement of account constituting a payment so as to discharge a right 
of action for breach of contract, see title Oonxbact, Vol. Vll., p. 444. 
As to the effect of an “ account stated,” see ibid., pp. 489 et seg. 

(e) “ It any of the parties can show an omission for which credit ought to 
be. given that is a sorchoi^e; or if anything is inserted that is a wrong 
charge he is at liberty to show it.,and tnat is falsification ; but that must 
be by proof on his side ” (Pitt v. Cholmondeley (1754), 2 Yes. Sen. 565, 666). 

(/) Vernon v. Vawdrey (1741), 2 Atk. 119; Wharton v. May (1799), 5 
Yes. 27 ; Drew v. Power (1803), 1 Sch. & Lef. 182, 1J92 ; Chambers v. Gold- 
win (18p4), 9 Yes. 264, 266 ; AUfreu v. AUfrey (1849), 1 Mac. & G. 87 ; so, 
too, if an agent's account is founded on untrue statements, although alleged 
to be beneficial to the principal {Clarke v. Tipping (1846). 9 Beav. 284). 
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will be reopened if errors to a considerable extent in amount and 
in the number of the items are shown ((y); or if the account is 
shown to be erroneous, and from the relative situation of the parties, 
or the manner in which the settlement took place, or the nature of 
the error proved, it appears that the settlement ought not to he 
taken advantage of by the accounting party {h). Thus where there 
is a fiduciary relation between the parties (»), or the relation of 
solicitor and client (j), the account is reopened more readily and 
on proof of smaller errors (h) than in other cases (/)• 

Liberty to surcharge and falsify will ho given if a single definite 
error is proved (w), since the discovery of one error implies that 
others may be found (u). 


{g) Wilhomson v. Borhonr (1877), 9 Cli. I). 529. 

(h) (Jolemnn v. Melhruh (1850), 2 Mao. &. (i. 309 ; Be IVehh, Lamhert v. 
.S'<i/U189+1 1 (ih. 73, 84, C. A. 

(t) fViUiumson v. Barbour, supra ; Be Wrhh, fjnmherl v, y%U, supra. 

(;) Lewes v. Morgan (1817), 5 Price, 42 ; Morgan v Evans (1834), 3 01. 
& Fin. 159, II. L. An account settled between solieilor and client will 
not be reopened on a genciiiJ allegation of error unless adniitted by flio 
solicitor {Matthews v. Wallwyn (1798), 4 Vea. 118,125); time must either 
be special eiicunistaneos showing that the aeeonnt ought to bo opened, 
or allegation and proof of parlicular errors (Waters v. Taylor (1837), 2 
My. & <1r. 526; Jsiwless v. Mansfield (1841), I J)r &■ \\bir. 557, 605, 
treated in Blagrave v. Jtouth (1856), 2 K. & J. ,509, 517 ; 8 l)e (.1. M. & 0. 
620, 632, 0 A., as going too far, but exphiiiied in Morgan v. Jligqins 
(1859), 1 Giff. 270, 277 ; see Matthews v. Walfwyn. suptn). But there 
will be liberty only to surcharge and falsify if this will meet the justice of 
the case (('heesc Keen, [1908] 1 Oh. 245). Wlicre tlunclalion of solicitor 
and client exists, the relief is not limited to six years; see title 
LmiT.VTioN OK Action's, Vol. XIX., p. 166. As to the relation of solicitor 
and client., see, generally, title .Soracixons. 

(h) As to the grant of reliel in a suitable case notwithstanding the 
smallness of the error, see Lewes v. Moigati, supra; Lawless v. Mansfield, 
supra : Cheese v. Keen, snpia 

(l) In foreclosure the mortgagor can raise his objection to a settled 
account by way of cquitabh* defence {Eyre v. TIughes (1876), 2 Oh. 1). 148); 
see p. 286, post. 

(m) Yeman v. Vawdrey (1741), 2 Atk. 119; Chambers v. Goldwin (1804), 
9 Ve.s. 2.54, 265; Davies v. Spurhng (1829), Taml. 199; Parkinson v. 
llanbury (1867), L. B. 2 II. L. 1,19; Cething v. Keighley (1878), 9 (’h. D. 
547, 550. Where, for instance, a charge by the mortgagee lor commission 
on consignments {t'hanihers v. Goldwin (1801), 5 Ves. 834, 837 ; (1804), 9 
Ves. 254), or for person.-Uly eolh'etmg rents {Langstafje\. Fenwiek, Fenwiek 
V. Langstaffe {W)!i), 10 Ves. 405), has been made, or conii»ouud interest has 
been charged without authority {DanieU v. iS'inclm'r (1881), 6 App. Fas. 181, 
P. C.); compare Vheesev. Keen, supra, at p. 251, w'here a soheitor-moTtgagee’s 
account contained overcharges of interest and also profit costs which he 
was not entitled to charge. In snc.h cases it is immaterial whether the mis¬ 
take is of fac.t or of law {Boheiis v. Xw/Zia (1741), 2 Atk. 112 ; Langstaffe 
V. FenwUik, Fenwick v. Langstaffe, supra; DanieU \. Sinclair, supra, a,t 
p, 190). Where no lettled account is proved, but it is suggested 
that one may exist, liberty will be given to surcharge and falsify, it such 
should be the case, without allegation, of specific errors {Kimman v. 
Barker (1808), 14 Ves. 679 ; Lawless v. Mansfield, supra, at p. 604). But 
if a settled account is proved and no error shown, the court will not 
interfere {Erulo v. (Utleham (1831). You. 306 ; fjuwless v. MamsfieVH, supra, 
at p. 605). A reserv.ation of “ errors except«‘d ” does not prevent the 
account being a settled account {Johnson v. Curtis (1791), 3 Bro, (J. C. 266), 

(n) Cuh'inan v. Mellersh (1850) 2 Mae. & (1, 309, 314. • 


Sbot. 5. 

Accounts. 


When libel ty 
to surcharge 
and falsify 
given. 



Mortgage. 


UB 


Sect. A. 398 . Whether it is desired to reopen the account, or only to 
Accounts, surcharge and falsify, the ground on which relief is claimed must be 
ciaimmuHt be disti^^ctly alleged and proved as alleged (o). Where there are several 
accounts, errors in some will render all liable to be reopened or 
surcharged and falsified, if the relation subsisting between tlio 
parties, the character of the errors, and the connection of the 
accounts, lead to the inforenco that the errors proved in some cases 
may be expected to appear in all (p). 

The accounting party cannot avoid liability by setting off against 
and correcting each other errors in different accounts (q), lie can escape an order 
to surcharge and falsify by correcting particular errors before 
action (r), but not in the course of the action {a). 


distinctly 
alle/^ed and 
proved. 


Settine off 


Persons bound 

by the 

account. 


Persons not 
bound. 


399 . An account taken, whether in court or out of court, between 
the mortgagee and the person immediately interested in the equitv 
of redemption is prinid Jariv binding on other persons interested. 
Thus an account between mortgagee and mortgagor binds a second 
mortgagee (6); and an account between a mortgagee and the tenant 
for life of the equity of redemption binds both vested and contingent 
remaindermen (c). 

But persons who are not parties to tlie account are not Iiound 
it fraud or collusion and also particular errors are alleged and 
proved {d); and apart from fraud oj' collusion, proof of jiarticular 
errors will entitle the ahseut party to an order to surcharge and 
falsify (<’). An account taken between the mortgagee and a trans¬ 
feree of the mortgage does not bind the mortgagor {J ). An account 
taken in court at the instance of a plaintiff is not binding as 
between co-dofendants, unless the plaintiff cannot obtain Die object 
of the action without determining the rights of the defendants 
among themselves (//); but, in an action l)y a second mortgagee 
against the mortgagor and the first mortgagee, if the first mort- 


(o) Tayhr v, Ilaylin (1788), 2 Bro. ('. 0. 310; Drew v. Dower (1803), 

1 Sch. A. Lcf. 182, 102 ; Davin v. Slurling (1829), 1 Coop. temp. CoU. ,561; 
S. C., Davies V. Slpurling (1820), Taral. 199 ; iihepherd v. Mon'is (1841), 4 
Boav, 2,52 ; PatJeinson v. Ilonhiry (1867), L. K. 2 H. L. 1, 19 

(p) Vlieese v. Keen, [1908] 1 Gli. 245, 261 ; see Lawless v. Mansfield 
(1841), I Dr. & War. 5,57, 604. 

(q) Lawless v. Mansfield, sup) a, at p. 61,5. 

(r) Danes v. Sp^irUng. sv})iii, at p. 214. 

(rt) Lawless v. Mansjield, supra, at p. 623. 

(l>) Seedier v. Deeble (1677), I ('as. in (.’h. 299 ; Williams v. Day (1680), 

2 Oas in Ch. 32; Eniqht t. Hampfeild (1683), 1 V'ern. 179. An account taken 
in the presence of a bankrupt will bind Inin if lie afterwards procures a 
reassignment of the property, aliliough liis trustee was not a piwty lliurne 
V. Carew (Lord) (1840), 13 1. Ki| If. J). 

(c) Allen V. Pupworth (1748), 1 A'es. f^en. 163; Wrixon v. Vise, (1842), 
2 Dr. & War. 192 ; contra, Dieh v. linller (1827), 1 Mol. <12. 

(d) Seedier v. Deeble, supra, Kniglit v. liimpfeiM, supra; HM v. 
lleward (1886), 32 fJti. D. 430, 436, C. A. 

(e) Wrixon v. Vise, supra, at p. 205; eompare Badham v. OdeU (1742), 
4 Bro. Pari. ('as. 349. 

(/) Maeelesfield (Blnrli V. Filton (1683), 1 Vern. 168 ; ManqUs v. Diaon 
(1852))3 H. L. (’as. 702, 737-; eoiiipare Jamieson v. Fnglish (1820), 2 Mol, 
337; sde p. 179, ante- 

( 51 ) Vattingham V. Hkrewshury (Jiarl) (1843), 3 Hare, 627, 638. 
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gagee’s debfc is established, the mortgagor is bound so long as the Sbct. s. 
judgment remains unimpeaelu'd {h). Aoeonnts. 

SuiJ-yi5{iT. 2 .—Acrofuds hi/ MortijcLger in Pussessiori, 

400 . In the absence of special direction, the account taben ('ontinnou* 
against a mortgagee in posscission is a continuous debtor and ft^’count. 
creditor account (i). Tlie mortgagee is debited with all sums which 

he has received or which he is to be trciated as having received {k) 
by virtue of the mortgage, wliether rents and profits, or accidental 
payments, such as fines or lieriots, or proceeds of sale; and he is 
credited with the principal moneys, with interest accruing due from 
time to time, and with costs, cliarges and expenses, including all 
exi)enditure upon the mortgaged property which ho is entitled to 
cliarge against it (/). The nature ol the account requin's that it Period, 
shall be taken without limit (w); that is, from the commencement 
of the i)ossession, or if there has already l)een a settled account, 
from such account (n). 

401 . If the rents and other receipts from time to time derived Effect of 
from the mortgaged pro])erty are more than the interest, the 
mortgagee, when the account is taken continuously, does not apply ddfclency^u 
the excess in re<luction of principal, and so at the same time reduce receipts as 
the suhs(‘quent interest; he keeps it in hand, paying no interest on 

it, and thereby gains an incidental advantage. If, on the other 
hand, the rents and other receipts are less than the interest, the 


(h) Farqahirnon v. i^Hon (1828), 5 Russ. 4.'>, 62. 

(i) WrUjteif v. Gill, [1905] 1 Ch. 241, 253. WLeve under a Welsh mort¬ 
gage the iimrtgagce is to have the rents and profits in lieu of interest, an 
account can ho ordered if these greatly, exceed the interest {Talbot v. 
hraddil (1686), 1 Veni 394; FuUhropn v. Foxier (1687), 1 Veru. 476 ; see 
Alderson v. White (1857), 3 Jur. (N. s ) 1316); and see p. 88, ante. For a 
form, see Encyclopa'dia of Forms and Precedents, Vol. I, pp. 152, 153. 

(fc) As to the account being on the footing of wilful default, see p. 198, 
ante. 

(1) See Thompson v. Hudson (1870), L. R. 10 Eq. 497, 498 ; Union Bank 
of London v. Ingram (1880), 16 Ch. 1>. 53 ; Coelbum v. Edwards (1881), 18 
(Ih. D. 449, 456, C. A. In Thompson v. Hudson, supra, it was said that a 
third column was reserved for the principal debt, hut if the whole account 
is presented as a debtor and creditor account, it is necessarily restricted to 
two columns. In fact, however, the order to account requires that the 
account shall bo taken in a series of single column accounts:—(1) an account 
of what is due to the mortgagee for principal, interest and costs ; (2) an 
account of moneys expended by the mortgagee in necessary repays and 
lasting improvements, with, in the case of lasting improvements, interest 
from the date of outlay; (3) an account of rents and profits. The aggregate 
of accounts (1) and (2) are added together, and that of account (3) sub¬ 
tracted, and the balance is the amount due to the mortgagee (3 Seton, 
Judgments and Orders, 6th ed., p. 957; Wriglei/ v. GUI, supra). For 
form of afiidavit verifying the account, see Daniell’s Chancery Forms, 
6th ed., p. 773; and see Encyclopedia of Forms and Precedents, Vol. I., 
p. 152. As to an account by a tenanfby elegit, see title Execution, 
Vol. XIV., p 73. 

(to) Hood V. Easton (1856), 2 Gift. 692; see title Limitation op Actions, 
Vol. XIX.. p. 102. 

(n.) As to partnership accounts, see MiUer v. KiMer (1869), L. R/ 8 Eq. 
499; Betjemcmn v. Betjmann, [1895] 2 Ch. ^74, C. A.; and title Pakt- 
nehship. 



MoRTOiQE. 




Smt. h. 
Accounts. 


Taking 
account with 
lesta. 


Effect of 
rests after 
satisfaction 
of debts, 


deficiency means an accuinulalion of inleniRt overdue, and tins is a 
further debt owing by the mortgagor on wliich he })ay8 no interest. 
The rents and receipts are not appropriated to interest separately, 
but go generally in reduction of principal and interest,, and this 
inetliod Wours either mortgagee or mortgagor according to the 
state of the account (o). 

402 . 8o far as the continuous account favours the mortgagor, it is 
not interfered with. Jf the current excess of interest due over receipts 
were turned into capital and so made to bear interest, this would be 
to give compound interest against the mortgagor, which can only 
he done when the mortgage contract provides for compound 
interest (/)). But so far as the continuous account favours the 
mortgagee, the court interferes in eortain circumstances and 
deprives him ot the advantage so gained by directing the account 
to be taken with rests (7); that is, when the r(‘ceipts for the year or 
other period exceed the interest and current expenses, the surplus is 
credited iti reduction of principal, and interest runs thenceforward 
only on the reduced amouTit (r). 

After the mortgage debt is thus satisfied, the effect of the rests 
is to make interest payable by the mortgagee. Bor each period in 
which there is an excess of receipts over e.xpeTises, there is a balance 
owing from the mortgagc'e to tlie mortgagor; and these balances 
carry compound interest, that is, the interest due for any period is 
added to the balance due at the end of the period, and the inten'st for 
the ensuing period is reckoned on the aggregate sum (^s). The rate of 

( 0 ) See Union Bank of London v. Ingram (1880), 16 Oh. 1). 63. 

(p) See p. 116, ante, and p, 227, post. 

(q) For directions to account with rests, see 3 Sotou, .Tudgnients and 
Orders, 6th ed., p. 19.66 (but Form 1 omits to state the period ot the rests). 
HestSjit has been said, arc only directed in the ease of rt'al estate {Robinson 
V. Chimming (1742), 2 Atk. 409, 410); but there seems no reason for this 
restriction. They may lie directed where the mortgagee is charged with 
an occupation lent (Donovan v. Fricker (1821), Jac. 165; Wilson v. 
Metcalfe (1826), 1 Kuss. 530; sec p, 201, ante) ; but the mortgagi'e must 
be in possession as such, and not as tenant (Page v. TAnwood (1837), 4 
OL & Fin. 399, II. L.). AVlierc 1 ests have been directed in a redemption action 
(see p. 154, ante) w'hich is abamluned, and a foreclosure action is subse¬ 
quently brought, the accounts must bo taken with rests, at any rate up to' 
the date of the earlier order ( Morns v Ishp (1855), 20 Beav. 654), Although 
rests are not directed, it may be necessaiy to liiid out from time to time 
whether the mortgagee has rents in hand suflicieut to cover interest; 
whore, for instance, this is required to avoid a claim for capitalisation of 
interest in arrear {Wrigley v. Odl, [ 1906] 1 Ch, 165, C. A.); and see p. 110, 
ante. 

(r) This may be done either by taking a separate revenue account, and 
carrying tlio balance to the credit of iirineipal, or by simply striking a 
balance in the ordinary account which includes principal (see note (1), 
p. 219, ante), the balance thus showing the reduced principal. 

(fl) As long as there is principal due, the rests may be made either from 
time to time, whenever the mortgagee has an excess of receipts over interest 
and expenses m hand, or at stated intervals. The former method is suit¬ 
able if t|mre are likely to be substantial sums in hand, and it has been 
ordered [Binningion v. Harwood (1825), Turn. & R. 477 ; see 3 Seton, Judg¬ 
ments gfid Orders, 6th ed., p. 1056); but more usually the account is directed 
to be taken with yearly or half-yearly rests, and then it is only the periodioal 
bidauce in the hands 01 the mortgagee which is struck off principal (Tates v. 
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interest is usuhIIj 4 per coni, per aniHi]n(0. If a mort^jagee, 
who has not been in possession, has surplus sale moneys in hand, 
he is charged simple interest at the same rate (a). 

403 . The account is not taken with rests unless a special 
direction to that effect is inserted in the order {b), and such 
a direction is not inserted as a matter of course (c). A mortgagee 
is not bound to accept payment of his money by driblets (d), and the 
direction is not given unless the mortgagee has impliedly elected to 
be paid in this manner, or has so acted as to forfeit his usual 
immunity. He impliedly elects to be paid by driblets if he enters 
into possession when no interest is in arrear (<?), and there are 
no special circumstances to account for his taking this step (/). 


Bumbly (1742), 2 Atk. 300 (see tlio form of decree in this case, cited in 
Webber V. Hunt (1815), 1 Madd. 13,14); see IFtlsonv. n«(’r(]840), 3 Beav. 
136; Thorneycroft v. (''roc/ce/t (1848), 2 II. L. Oas. 239, 256). In liinumqion v. 
Harwood ( 1 825). Turn. & R. 477, the decree combined both these methods, but 
tliey appear to bo incompatible. When there is no longer any principal duo, 
the direction for annual rests is equivalent to a direction that the mortgagee 
shall be charged with compound interest, and operates in the same way as 
in other cases where an accounting party— e.g., an executor—^has money in 
hand (see Eayliael v. Boehm (1805), 11 Ves. 92 ; (1807), 13 Ves. 407, 590 ; 
lleigMngton v. Grant (1840), 5 My. & Cr. 258 ; see title Exiscutors ani> 
Administkators, Vol. XIV., p. 324) ; but this may be made more explicit 
by a direction that, in making the periodic rests (except the first), the 
interest of each preceding balance shall bo included in the new balance, so 
as to charge the mortgagee with compound interest, ((htham v. West (1839), 
1 Beav. 380 , 381; 2 Seton, Judgments and Ordeis, 6 th ed., p. 1160; 
Ashworth V. Lord (1887), 36 Ch. 1). 545, 552; 2 Seton, Judgments and 
Orders, 6 th ed., p 1160; 3 ibid., p. 1957). Under special circumstances the 
order may direct each receipt to carry interest from the time of receipt m 
addition to periodic rests (see Rajihael v. Boehm, supra; Lloyd v. Jones 
(1842), 12 Sim. 491). 

(t) Ashworth V. Lord, supra; see Quarrell v. Beokford (1816), 1 Madd. 
269, 285 ; Wilson v. ileicalfe (1826), 1 Russ. 530, 637 ; Lewes v. Morgan 
(1829), 3 Y. & J. 394, 399 ; Montgomery v. Calland (1844), 14 Sim. 79, 82 ; 
Ilorlock V. Smtih (1844), J CoU. 287, 297; and see title Monet and 
Monet-Lending, p 42, ante. 

(a) Smith v. BUkington (1869), 1 De G. F. & J. 120, 136, C. A.; Eley v. 

Bead (1897), 76 L. T. 39, C. A. A mortgagee, although not in possession, 
will be charged compound interest on money in his hands if he improperly 
resists redemption (Smith v. supra). 

(b) Webber v. Hunt (1815), 1 Maud. 13 ; Donovan v. Fricker (1821), Jac. 
165,168. In Ireland the account is taken with yearly rests without special 
order, but rests are not made between the half-yearly days (Graham v. 
Walker (1847), 11 I. Eq. R. 416). 

(c) Davis V. May (1815), 19 Ves. 383 ; Donovan v. Fricker, supra; 
Scholefield V. Ingham (1838), Coop. Pr, Cas. 477 ; see Neesom v. Clarke 
(1845), 4 Hare, 97, 105. It has been said that the account must be 
continuous if the mortgagee, as in a Welsh mortgage, is m possession under 
the terms of the contract (Alderson v. White (1857), 3 Jur. (n. b.) 1316, 
1320). As to Welsh mortgages, see p. 87, ante. 

(d) Nelson v. Booth (1858), 3 De G. & J. 119,122 ; Wngley v. Otll, [1905] 
1 Ch. 241, 254. 

(e) Nelson v. Booth, supra ; Ashworth v. Lord, supra. As to the circum¬ 
stances entitling the mortgagee to take possession, see pp. 18|^ et seq., 
ante. 

(f) The question of interest being in arrear not conclusive; .'all the 
circumstances must be taken into consideration (Horlock v. SrnUh (1844), 
1 Coll. 287, 297). 
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Sect. S. 
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Kffpct of 
fwitting up 
adverse title. 
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subsequent 
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lienee the account will iiRually be taken with restn if there was no 
interest in arroar when the mortgagee eutc^red iff), but without rests 
if interest was in ariear(//). Jf, liowever, special burdens have 
been imposed upon him by the conduct of the mortgagor, rests will 
not be directed even though no intere.st was in arrear(/). 

The mortgagee forfeits the ijnmunities of an ordinary mort¬ 
gagee if he unsuccessfully sets up a title as owner advei’se to the 
mortgagor and denies his light to redeem, and he will be ordered to 
account with rests, althongh interest was in arrear when he took 
possession!/). 

If interest was in arrear when the mortgagee took possession, 
so that he was not in the first instance liable to account vith rests, 
he does not b(*eonie liable so to account from the date when the 
arrears were paid off out of the rents!/). Wlien, however, the 
ruortgage has been satisfied, the mortgagee must thenceforward 
account with rests, and a direction to that effect may be given 
subsequently to the original order to account (»/). 


(g) Shephard v. Elliot !1810), 4 Madd. 254; Schokficld v. Ingham !1c83), 
Coop. Pr. Cas. 477; Wilson v. Oluer !1840), .3 Beav. 136. 

{h) Stephens v. Wellings !1835), 4 L. J. (CH.) 281; W%lson v. Cluer, supra; 
Finch V. Brown (1840), 3 Beav. 70 ; Nelson v. Booth (1858), 3 De G. &: J. 
119,122: Scholejield v. Uekwood (No. 3) (1863), 32 Beav. 430; and for this 
purpose a half- year’s arrear oJ interest is suflicietit ( Moore v. (1842), 6 

Jur. 903). Where bills for arrears of interest are current when the mortgagee 
takes possession and are dishonoured at matunty, the interest is in arrear 
all the time, and no rests will be directed [Dobson v. Land (1851), 4 De 
G. & Sm. 675). Formerly it w'as considered that any cousidoriible excess of 
receipts over interest was a ground for directing rests [Gould v. Tancred 
(1743), 2 Atk. 633; Donovan v. Fricker (1821), Jac, 166); and this was 
treated as coiTOCt in Garter v. James (1881), 29 W. It. 437 ; though rests 
were not directed where the excess was slight [Qould v. Tancred, supra; 
Donovan v. Fricker, supra; Scholefield v. Ingham, supra). But, apparently, 
mere excess of receipts is not suflioieut to render the mortgagee liable to 
rests [Baldwin v. Lewis (1835), 4 L. J. (ch.) 113; see Nelson v. Booth, 
supra). 

[i) Iforlook V. Smith ^844), 1 Coll. 287, 297 ; and the mortgagee need 
not account with rests if he eutois on leasehold premises to avoid a for¬ 
feiture [Patch V. Wild (1861), 30 Beav. 99), 

[k) Incorporated Society v. Richards (1841), 1 Dr. & W'ar. 258, 334 ; 
National Bank of Australasia v. United Iland-in-Unnd and Band of Hope 
Co. (1879), 4 App. Cas. 391, 409, P.C. ; Wrigley v. Gill, fl905] 1 Ch. 241, 
254; see Montgomery v. Calland (1844), 14 Sim. 79; Douglas v. GulverweU 
(1862), 4 De G. F. & J. 20 , C. A. 

(Z) Davis V. May (1815), 19 Ves. 383; Latter v. Dashwood (1834), 6 
Sim. 462; Finch v. Brown (1840), 3 Beav. 70; WUson v. Cluer, supra, 
at p. 140; Scholefield v. Lockwood (No. 3), supra. But if, while the mort¬ 
gagee is in possession under circumstances which do not subject hiin to 
account with rests an account is settled between the parties which shows 
that no interest is due, or that arrears of interest have been turned into 
principal, the mortgagee is thenceforward liable to account with rests 
( WUson V. Gluer, supra). As to the arrears of interest recoverable by a 
mort^a^e in possession, see p. 229, post. 

(mj Wilson V. Metedtfe (1826),.1 Russ. 530; WUson v. Chter, supra; 
Montgomery v. Calland, stma; Ashworth v. Lord (1887), 36 Ch. D. 545; 
see Quarnll v. Beckford (18x6), 1 Madd. 269. The direction is given at any 
time after the account shows that the mortgage is paid off, although not 
asked f^r originally [WUson v. Metcalfe, supra); or the mortgagee may be 
charged with interest on moneys received trom the times of receipt [Lloyd 
V. Jnnes (1842), 12 Sim. 491). 
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404 . Where a sale of part of the property is effected, the net 
proceeds are applied first in payment of interest then due, and the 
surplus is carried to the credit of principal as at the date of receipt, 
so as to reduce the amount on which interest thenceforward runs ; 
but no rest is made at the same time in the account of rents and 
profits. If the account is being tahcn without rests, the account of 
rents and profits will go on continuously as though there had been 
no special receipt of capital moneys ; if the account is being taken 
with rests, the usual rest will be made at the next period (a). 

405 . Where the mortgagee receives rents after the account has 
been taken, he must render a fresh account verified by affidavit up 
to the time when the matter is finally settled (o). 

Sub-Skct 'A - ~ A''<ovnis of Piinapal and 

406 . The first account to bo taken under a mortgage is the 
account of j)rincij)al and interest. If there is any special matter 
affecting the amount at wliicli tlio mortgagor or a person claiming 
under liim is entitled to rede-em, such as a valuation of the 
security in hankruptcy, this must be pleaded or otherwise brought to 
th(j attention of the court before the judgment directing the account 
i.s given, in which case an appropriate direction can he inserted. 
If this is not done, the question cannot he subsequently raised on 
taking tlie account (/;). If the account for interest is not takijn 
owing to an expected deficiency, and payments are ordered to he 
made on account of principal, this does not previmt the subsequent 
calculation of interest in the event of a surplus (q). 

407 . Where a mortgage is given for a spiscific sum stated to he 
then advauct‘d,the receipt of which is acknowledged by the mortgagor, 
the mortgage deed is ytiiad facie evidence of the amount of the 
advance (r), and, accordingly, the principal debt is proved by pro¬ 
duction of the deed, with the receipt contained in the deed or 
indorsed on it(«): hut the receipt is not conclusive, and the 
mortgagor is entitled to showh_y parol evidence that the sum named 
WHS not ill fact advanced (0; and the burden of proving the advance 

{n) Wrigley v. GUI, [1905] 1 Ch. 241, 253; affirmed on another point, 
[1906] 1 Oh. 165, C. A. : Ainmorth v. Wilding, [1905] 1 Ch. 435, explaining 
Tlum'pson v. Hudson (1870), L. il. 10 Eq. 497. 

(o) Oxenham v. lUiis (1854), 18 l>oav. 693, 695. 

l p) Sanguinetti v. StueJeey's Banking Co. (No. 2), [1896] 1 Ch. 502. 

l q) Be Valgarif and llectie.ine Hat Land Co., Ltd., Pigeon v. The Co., 
[1908] 2 Ch. ‘652, C. A. 

(r) As to the effect of the receipt, see, further, p. 178, ante; title 
Estoppei-, Vol. XII1., p. 371 ; King v. 8mi4h, [1900J 2 Ch. 425. 

(«) Piddoek v. Blown (1734), 3 I’. Wms, 288; Bt‘e Goddard v. Complin 
(1669), 1 Ca8.jn Th. 119 ; Holt v. (1692), 2 Vern. 279. A transfer of a 
mortgage, reciting that a cuitain sum is due on the security, has been held to 
estop the transteroe from subsequently having costs which were included 
taxed on an oi’diuary summons, although a contemporaneous receipt 
ended with “ accounts herealter to bo adjusted ” (Be Forsijth (1865), 11 
Jar. (n. a.) 213, 616, C. A.); and see titles Bekps and Othb^ Instru¬ 
ments, Vol. X., p. 464; Estoppel. Vol. XIII., p. 371. and as to account 
books of a deceased mortgagee being evidence of the state of the a'oeount, 
«ee Hudson v. “ Swiftsure ” (Owners of) (1900), 82 L. T 389. 

(t) Mainland v. Vpjohn (1889), 41 Oh. D. 126, 136; see title PitfEPS 
AND Other Instruments, Vol. X.. p- 464. 
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(«) Lewes V. 3Iorgan (1817), 5 Price, 42, 83 ; Ijtwes v. Morgan (1829), 3 
T. & J. 230, 249, 398; Lawless v. Mansfield (1841), 1 Dr. & War. 667 
608 ; Oresley v. Mousley (1862), 8 Jur. (n. s.) 320. And where n security 
is given for a bill of costa the court will inquire whether the charges were 
fair and reasonable {Wragg v. Denham (1836), 2 Y. & C. (ex.) 117, 121) 
As to entries in a solicitor’s books being evidence in his favour of his debt 
see Clark v. Wilmot (1841), 1 Y. & C. Oh. Gas. 63 ; 2 Y". & (^h. Gas. 

259, note {h ); title Evidence, Vol. XIII., p. 464. As to the relation of 
solicitor and client, see generally, title Solicitors. 

(v) E.g., in a -post obit security {Tottenham v. (Leen (1863), 32 L. J. (on.) 

201 ). 

(ffl) Piddock V. Brown (1734), 3 P. Wins. 288. 

(b) See p. 144, ante. 

(e) Mainland v. Upjohn (1889), 41 (3i. D. 126; see Potter v. Edwards 
(1857), 26 L. J. (CH.) 468 ; Btgqs v. Hoddinott, IJoddinott v. Ptiqgs, [1898J 2 
Oh. 307, 322, G. A. The doctrine laid down in Re Edwards* Estate (1861) 
11 I. oil. R. 367, 369, that an onerous contract entered into as part of the 
mortgage transaction is piesumed to he made under jiresaure, is not correct 
(Biggs v. Uoddinott, Hoddinott v. Biggs, supra) ; and see title Equitt 
V ol. XIII., p. 91, note (r): If the comuuaaion is not deducted at the time 
of the advance, it will be allowed sub.sequcntly in the accounts under the 
head of just allowances, provided that it is stipulated tor in the mortgage 
contract, and that the bargain is deliberately entered into whUo the parties 
arc on equal terras (Bveknell v. Vickery (1891), 64 L. T. 701, P. C.; The 
Benwell Tower (1895), 72 D. T. 664, 670); see note (c), p. 144, ante. Broad 

V, Selfe (1863), 11 W. B. 103(5, and Janies v. Kerr (1889), 40 Gh. D, 449, 
459, so far as to the contrary, appear not to bo now law. An agreement, 
in consideration of a present advance, to pay a larger sum in the future 
is vahd (Wallingjord v. Mutual Society (1880), 5 App. Gas. 685, 702). 

(d) A security for advance's will generally, if the surrounding circum¬ 
stances favour the constmc.tion, include past as well as future advances 
(Hibernian Bank v. Qilbert (1889), 23 L. R. Ir. 321); and a charge on a policy 
of insurance for notes cashed may cover the balance due at the mortgagor’ 
death (Jones v. Consolidated Inreslment Assurance Co. (1858), 26 Bcav. 
256); but a security to cover liabilities of the mortgagor to the mortgagee 
refers only to direct liabilities ; it does not include liability on a bill which 
the mortgagee has purchased (('alisher v. Forbes (1871), 7 Gh, App. 109, 
114). A mortgage to a bank to cover debts due or growing due from the 
mortgagor c.overH his liability on bills drawn by him and accepted by a 
third jiarly, which are then under discount with the bank, and are sub 
Bcqueutly dishonoured (Merehanls' Bank of London v. Maud (1870), 19 

W. R. 657); and a mortgage of a public-house to brewers to cover debts 
due from the mortgagor or liis assigns will cover the business debt of his 
devisee (Re Watts, Smith v. Watts () 882), 22 Gh. D. 6, G. A.). For forms of 
mortgage to secure further advances, see Encyclopnedia of Forms and 
Precedents, Vol. VIII., pp. 519, 650; and to secure curmit accounts, see 
ibid., Vol. VIII., p. 608 a. As to the right of a solicitor-mortgagee to add 
certain costs to liis security, s('e p. 124, ante. As to further advances by 
anflxpcutor mortgagee, see Re (fannon, (fannon v. Oannou, 119091 1 1. U. 
67, G. A. \ 


strictly is on the mortgagee in certain cases, namely, where the 
mortgagee was at the time the mortgagor’s solicitor or agent (u), 
where there is evidence of jivessure (v) or fraud (a). 

408 . The mortgagee may stipulate for a commission of an amount 
reasonable, having regard to the risk run (h); and if, on making the 
advance, he deducts this commission from the sum stated in the 
mortgage deed, and jiays only the balance, the full sum so stated 
will be allowed as the jirincipal debt in hi.s account (r). 

409 . The security may be given to cover future advance.s 
whether in addition to aii immediate advance or not, or to cover a 
current account, or to cover present or future liabilitie.s (li). In 
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these cases it is available up to the limit for which it is stamped (c), 
but sometimes an express limit on the amount recoverable under it 
is inserted, and, according to the construction of the deed, this may 
be a limit on principal only, hiaving interest and outgoings to be 
recovered in addition(/), or it maybe a limit on the aggregate sum 
recoverable, for principal, interest, and costs (</). 

A mortgage for a specific sum may, by the agreement between 
the parties, bo in facf. a mortgage to secure a current account up to 
the limit of sucli sum, but the hunhm of proof is on the party who 
seeks to establish that it is a running security (k). The actual 
amount due on a mortgage to secure a current account, or a 
mortgage covering furtlu'r advances, may ho ])roved by evidence 
outside the deed or by niceijits on the deed(<). 

410 . Pri/iia facie, in the case of a mortgage to secure a current 
account, unless there has been express appropriation by either 
])arty (A'), sums jiaid by the mortgagor are apjilied in satisfaction of 
the items on the deliit side in order, liegiiining willi the earliest in 
date (A. Rut inasmuch as the security does not, as against a 
si'cond mortgagi'e, include advances made after notice of the sei'oiid 
mortgage (m), the result is that the mortgage becoiiiofi a mortgage 
for the fixed amount of the balance then outstanding, and 
suhseipiont jiaymonts will go to satisfy it, while suljsc‘({nuiit advances 
will, as against the second mortgag('e, he unsecured (u). 'I'he above 
rule is, however, not ajiiilied if the circinnstfuices show that it was 
the intention of the mortgagee to exclude it ( o'). 

411 . Apart from express stipuhilinn (p), a mortgage security 

(c) See p. 137, ante. As to the law aflectiiig the priority ol further 
advances, see pp 332 ef eeq. 

(/) See White v. (Jitif of London Brewery (.to. (1889), 42 Ch. D. 237, t'. A. 

{g) JJlacJtford v. JJavis (1869), 4 Oh. Apj*. 3o4, 309 (proviso ‘'that tJie 
total moneys to be secured by and ultimately recoverable under these 
presents shall not exceed the sum of £ 1,200 ”). 

(A) Re Hoys, Eedes v. Boys, Ex parte Hop Planters Co (1870), L. K. 10 
Eq. 467; see Tlenmker v. Wiyg (1843), 4 Q. B 792; Melland v. Cray 
(1843), 2 Y. & C. (Jh. Oas. 199; kiid note ( 71 ), p. 228, post. 

( 1 .) See Melland v. Cray, supra. 

(A) Cory Brothers efc Co. v. Turkish Steamship “J/eem” {(Jwners), The 
" Jjfocca,” [1897J A. C. 286 ; see Williams \. Bawlinson (182.5), 3 Bing. 71. 

(l) Devaynes v. Noble, Clayton's (.'ase (1816), I Mer. ,529, 672; see 
Bodenham v. Burchas (1818), 2 B. & Aid. 39. This rule is usually referred 
to as " the rule in Clayton's Case ” ; and see titles Bankeks anu BA^'KI^IG, 
Vol. I., p. 686 ; Contract. Vol. VIT., pp. 449 et seg 

(m) llopkinson v. Bolt (1861), 9 11. L. (’as, 514; see Cordon v. Graham 
( 1716 ), 7 Vin. Abr. 52 ( 3 ); and see title Bankeiss and Banking, Vol. I., 
p, 632, and p. 332, post 

(n) SiCe London and County Banking (to. v. (1881), 6 App. Cas. 722. 

( 0 ) Deeley v. Lloyds Bank, [1910] 1 Ch. 648, C. A., now under appeal m 

11. L.; compare Ihpkins v. Amery (1860), 2 Oiff. 292. 

(p) As to express stipulations for payment of interest, see pp. 114,116, 
ante. As to deduction of income tax from interest, see title Incomk Tax, 
Vol XVI., pp. 633, 661 et seq. The first mortgagee is not accountable to 
a second mortgagee for extra interest stipulated for and received after 
notio.e of the second mortgage {Law v. Glenn (1867), 2 Ch. App. Q34, 639). 
As to a proviso for reduction oi iiderest on punctual ])ayment, seej). 115, 
ante. As to set-off oi interest where the mortgagor taltes a legacy from 
the mortgagee, see Bettat v, Elhs (1804), 9 Ves, 663; title Set-OFE 
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implies an agreement to pay interest (q), and interest is allowed at 
the rate of 4 per cent, per annum (r). VVbere a security is given by 
wjiy of indemnity, it will cover interest on sums paid by the 
guarantor (u). 

Where the mortgage provides for interest up to the day fixed 
for payment, but not beyond, a contract for tlie continuance of 
the same rale of interest until payment is not implied (6), but 
subsequent interest will be given by way of damages for breach 
of contract (<•), and if the oiigmal rate of interest is a reasonable 
and usual rahf, it is adopted as a proper measure of damages for 
the subsequent delay {d). This rule applies both to proceedings on 
the covenant, and to accounts taken in rndemptiou or foreclosure. 
In taking such accounts interest cannot be ascertained as damages, 
but It will bo aw’arded on tbo same footing as consideration for 
allowing the loan to remain unpaid (e). 

412 . ^Ybere the mortgage dee.d provides for payment of interest 
on the principal debt after default, and judgment for the ^inncipal 
debt is obtained, tlie mortgage debt is merged in the judgment, and 
if the covenant to pay interest was merely incidental to the covenant 
to pay the princi[)al debt, the interest will no longer be recoverable 
niidiir tbo covenant to pay interest, but interc«st at 4 per cent. 
IS recoverable on the judgment {J). Hence tbo covenant fi eqnently 


(’oTiNTKUCLAiM. lu mortgage transactions “month ” may mean calendar 
month {Ilutlon v. JJrown, |18S1] W. X. 11(5). 

(</) See 115, avle , and see note (t). p 113, anie. 

(r) Rc Kerr's Kolici/ (18G9), L. E. 8 Eq 331 ; Be Dinx, Snvile v. Vrax 
(lOnSJ I Oh. 781, 795, 0. A.; Imt in ('nrci/ v. JJoyne (1856), 5 I. Oh K 104. 
Ashweli V. tftanulori (1861), 30 H(*av. ,52 ; and Be Krerif, lix parte IIuticl. 
Ex pnrte liine (1858), 3 I)e (1. J. 464, 0 A., 5 per cent was allowed. 

(a) Fergus’ Exeruiois v. (Jore (1803), 1 Sch. & Ijof. 107 ; )\'aiiinian v. 
Bowker (1845), 8 Ib'av. 363 

(ft) See p 111), ante, lint a stipulation in tlie mortgage that the mort¬ 
gagor will not transler tho jnopeily until payment in lull oC principal and 
interest implies an agreement, lor tho eoniiiiuance ot the origiu.il inteiost 
till paviiieiil. {Malhuia Das v. Ba)a Narindar Bahadur Dal (1896), 12 
T. L. il. 609, P. C ). 

(c) See p. 116, ante; but, ordinarily, intcri'st is not recoverable as damages 
for ilctentioii of a dobt(7vO«d<m, ( 'hatham and Dover Bail, ('o v. South Easie-m 
Bad. Co., I1893J A. 0.429. see title Monky anp Money-Lekding, p 40, 
ante) ; where, as in mortgages, the debt is payable by virtue ot a written 
instrument at a certain time, interest can be recovered under the statute; 
bee ibid., p. 38. 

(d) Cook V. Fowler (1874), L. E. 7 tl. L 27. On a mortgage of a ship the 
original intere.st of 10 per cent has been allowed {Morgan v Jones (1853), 
8 E.'ieh. 620); and in Qordillo v Weguelin (1877), 5 Oh. D. 287, 303, C. A., 
it was said that the jury would bo directed a.s a matter of law to find 
damages at the rate of the ongiuul interest, but this seems to be erroneous; 
seep 116. ante. 

(fl) WulhngUm v. Cook (1878). 47 L. J. (Qir.) 508 (where, in a 60 per cent, 
loan, interest at 5 per cent, w’as allow’od subsequent to tho day for payment). 
Be Roberts, Goodchnp v. Robe,is (l880), 14 Oh. D. 49, 52, C. A., Mellersh 
V. Brown (1890), 45 Ch. I). 225, 230, and, p rhaps, tho judgment of Lord 
JIavby fu Economic TAfe Assmatice Society v. IJsbome, [1902] A. C. 147, 
154, suggest that full interest a( the original late will he allowed, but the 
procedure in Walliagton v. Cook, supra, seems coriect 

(/) Be Sneyd, Ex parte Fewiiu/s (1883), 25 ()'h. T). 338, (^. \. lee Und-t 
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hiiida the mortgagor to pay interest at the agreed rate ou the skot. 6. 
principal sum or any judgment recovered tlierefo]- ((j). Accounts. 

413. -The rule just stated apj)lio8 only to claims for interest Kate of 
made against the mortgagor personally under his covenants for 
payment of principal and interest. The amount for the tune hciing JSTSbSjre 
recoverable under such covenants is independent ot the amount fur oi lodemption. 
which the mortgaged property is a security. The security stands 

for the amount of the pnncij)al and the full interest—that is, 
interest at the agreed rate—and in taking the accounts in redemp¬ 
tion or foreclosure, or for purposes incident to the realisation of 
the security, it is immaterial that personal judgment has been 
obtained (fi). Similarly, where the debt is secured by bond, tlie 
full interest can be recovered against the mortgaged property, 
though the principal and interest recoverable on the bund is limited 
to the amount of the penalty ti). 

414. Tlio mortgagor can validly agree to pay compound interest : Cumpmmd 
that IS, he can agree that interest in arroar shall he capitaUsod and uiieicst. 
shall hear interest at the same rate as the original advance (A); hut 

the mortgagee cannot charge compound interest save under an 
agreement to that effect (/). Such agreement may he either express, 

per I'htY, L..T,, .at p. 355; Athullinot v. BunnlaU (1890), 62 L. T. 234; 

Kconomu' hijc AnKurnnce tfocidf/ v. t'K^orwe, IiyU2]A. (!. J47,149. SiimlarJy, 
wlieie the mortgage does not ja-ovide formlenjst after tlefaalt, only 4 per 
cent, is lecovciablo alter judgment (Ke liuropenn Ventral Rad. (Jo , hh paite 
Onvnhil Financial Vorporalwn (1876), 4 (,'h. D. 33, G. A. ; bco title Jiinu- 
MBNTS AND Okubrs, Vol XVI II., p. 20‘») ; but ii county couit judgment 
does not carry interest {li. v. Fshcjc (('OunU/ ('oaitJudffe) (1887), 18 G.dl. 1). 

704, G. A.). If the covenant is to pay interest on principal remamuig un]».iid, 
it ceases to be operative ou tlie judgment being obtabicd, since the luincipal 
due under the covenant is meiged in the judgment debt, and is no longer, so 
it has been s,aid. unpaid {lie i^iie[fd. Ex parte Fewirtgs (1883), 25 Gb. il. 338, 

353, G. A.); il the covenant is to pay interest on the piineipal moneys 
Kimaimng dm*, ou the seeuiity of tho mortgage, the effect is different, and 
the covenant reniams oiteiative notwilhataiiding tlie judgment {Ropple v. 

Sylvester (1882), 22 t’li. 1). 98, m here tho action was to obtain personal i>.ay- 
nicnt, and not, as suggested in lie Sneyd, Ex parte Fewiwjs, eapia, at p. 345, 
to realise the security; see Economic. Life Assimiiice Soeielif Vsborne, 
supia, at p. 152). As to the rate ot interest ou cosis ordered in a 
redemption or loreclosiuc action to be added to the sec.uvity, see p. 233, 
post 

{g) See Ee Sneyd, Ex paite Fewings, supra, at p. 355 ; and after judgment 
a new agreement can be made continuing the old rate of iniV.iest {Re 
Agriculturist Cattle Insurance Co., Ex parte Hughes (1872), 4 Gh. L). 34, n., 

C. A.). 

{h) Economic Life Assurance Society v, JJsbome, supra; see Lo^ry v. 

Williams, [1895] 1 I. R. 274, G, A. 

(i) Clarke v. Abingdon {Lord) (1810), 17 Vcs. 106; see title Bonus, 

Vol. Til., p. 93. As to allowing interest on arrears ot .an annuity as against 
other incumbrancers, see Ee Salmn, Worseley v. Marshall, [1912J1 Cb. 332. 

{k) Clarkson v. Henderson (1880), 14 Ch. 1). 348. At to the position of 
a mortgage in possession in this respect, see p. 116, ante; and as to 
compound interest, see, further, title Monbt and Monby-Lending, p. 43, 
ante. 

{1) Fergusson v. Fyffe (1841), 8 Cl. & Fin. 121, H. B ; DanieUer. Sinclair 
(1881), 6 App. Cas. 181, P. C ; see Procter v. Cooper (1700), Preo,,C]i. IJC; 

Brown v. Barkham { 1720), 1 P. Wins. 652. FornuaTy an agreement ni ihe 
mortgage for capitalising interest in arrear was void, as tending to usmy 
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or imi)lied from the nature of tho dealings {in ); where, for instance, 
the advances are made in tins course of a trade or busiiioss in wliich 
compound interest is allowed [n). Thus, if tlie relation of banker 
and customer exists between mortgagee and mortgagor, and the 
mortgage is to secure a current account, the mortgagee is entitled 
to make up the account with yearly or half-yearly rests, and charge 
future interest on the aggregate balance of principal and i nterest 
ap})earing at eac-h rest(e). J>ut under a mortgage to a banker for 
a fixed Sinn the accounts must be kept on the footing of simple 
interest {}>), unless otherwise agreed. An agreement to pay interest 
on arrears existing at a certain date will bo inferred where interest 
has for a length of time Ixion paid on an aggregate sum made up of 
tho princii)al and those arrears (r/). 

415. A loan hccured hy mortgage maybe made repayalde by instal¬ 
ments of specified amount covering both priuci])al and interest (r), 
and tliis is frequently done in tho case of building society mort¬ 
gages (s), and may bo done in bills of sale(/). Additional sums, 


{Ohamherf v GoWinn (1801), 0 Ves. 254, 271; Maiiihtndv. (1889), 

41 (’ll. 1). 126, l.‘J6). though, upon iutciost lalliiig duo, the jiartips luight 
agree to turn it into ]>riii(*ipal {(hfiiilstou (Lord) v. Yarmouth (Lord) (mn), 
2 Salk. 449 ; Thornhill v. Jilvann (1742), 2 Atk. 330, where interest charged 
on arrears at a liigher rate than that roBer% ed was not afiow^ed); and, 
accordingly, accounts might he settled half-ye.arly on that ]>riiu‘iple {Ex 
parte Jirvan (1803), 9 \'es. 223 ; JilaoKburn v. irMricic/j (1836), 2 Y. & C. 
(EX.) 92). liut the xnoitgagee eannot turn interest into piiiiciyial .against 
a subsequent incumbrancer o£ whose ineumhianco lie has notice [llujbif v. 

(1763), Anil). 612). 

(m) A mere intimation hy the mortgagee th.at he intends to ehaige com¬ 
pound interest is not enough ; iheie must he assent hy tho moilgagor 
{Tompeon v. Leith (1858). 4 Jur. (n. s ) 1091). 

(«) Morgan v. Mather (1792), 2 Ves. 1.5, 20. 

(o) Clanenrty (Lord) v Lalouelie (1810), 1 Ball & B. 420; Rufford v. 
Bishop (1829), 5 Kuss. 346 ; Thomas v. Cooper (1851), 18 Jur. 688, 690; 
and see titJo Bankers and Bankino, Vol. 1 , p. 631. The oidinary rule 
that receipts are lirst to be .ajipropriated to payment of interest does not 
apply to such an account (Pan's Painknig Co. v. Yates, [18981 2 (J. B. 460, 
C. A.). But when the account ceases to he a current aecoiiiit, and a final 
balance is struck, whether on the, death of the customer, or the cessation of 
the bank’s business, or otheniise, the balaneo carries only simple interest 
(Fergusson v. Fyffe (1841), 8 CJ &, Fin. 121, H. L.; Crosskill v. Bower, 
Bower V. Turner (1863), 32 Bo.iv. 86; WMiamson v. WiUiamson (1869), 
L. Tl. 7 Eq. 642). Similarly, where partnership aceounis have been kept 
on the footing of yearly or half-yearly rests, this method ceases to be 
applicable on the dissidution of i lie partnership (Barfield v. Ijoughborongh 
(1872), 8 Eh. App, 1, 7): see title l*ARTNEK.sinp. 

(p) Mosse V. Salt (1863), 32 Beav, 269; London Chartered Bank of 
Australia v. White (1879), 4 Ayq). ('as. 413, 424, P. C. ; though where the 
customer has settled accounts on the footing of compound interest, his 
executors may not be entith'd to reopen them (Stewart v. Stewart (1891), 
27 L, K. Ir. 351, 363). But a mortgage for a fixed sum may be in fact 
intended to cover a current account, and will so operate (Thomas v. Cooper, 
supra ; see p. 226, rmte). 

(q) McCarthy v. Llandaff (Lord) (1810), 1 Ball & B. 375. 

(r) Se»p. 114, ante; Walsh v Derrick (1903), 19 T. L. R. 209, C. A. 

(«) See title Building Societies, Vol. III., p. 366. 

(t) See title Bills op Sale, Vol. Ill,, pp. 38, 39 ; Lmfoot v. Fookett, 
[1895] 2 Ch. 835, C. A., 840, note (b). 
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whether under the name of oommission ( jM, or tines (u), may 
bo agreed to be paid in the event of instalnmnts being in arrear, 
and these will be allowed against the mortgagor in tlie accounts (h). 
But interest on fines cannot be charged (e), unless, for instance, 
on tho construction of the agreeinont, tho fines are to be addc'-d to 
pi’incipal (d). 

416. A tender of the amount due on the mortgage at a time 
when the mortgagee is bound to receive it stops interest from 
running if tho mortgagor lu'ops the money ready to pay over to 
the morlgagoe(e). But for tliis purpose there must be an actual 
tender {J ). 

417. The statutory limitations on proceedings for the recovery 
of arrears of interest by a mortgagee of land are dealt with else¬ 
where {(j). 

418. Where tho mortgaged property is in settlenuiiit subject to 
the mortgage, it is the duty of tho tenant for life to keep down the 
interest (//), })ut this is a duty only as betw('(m liiinsulf and the 

(m) General Oredil and JJi.'ic.oiint Vo. v. Glegy (1883), 22 Cli D. o49 ; The 
llenwell Tower (1895), 72 L. T. (i64. 

(a) Varker v. Butcher (1807), L. Ji. 3 Jig. 762. 

(h) And since a second mortgagee is not in any Letter position than tlio 
niortgagoi, ooiniiiissioii will also bo allowed against luni (7’/te BeuwcU 
Tower, supra, at p. 669). 

(f!) Barker v. Butcher, supra ; IngoUlby v. Itilcg (1873), 28 L. T. 55. 

(d) Brorulent Bermanenl JiiuUhng Society v, GieenhUl (1878), 9 (di D. 
122. 

{e) Gyles v. TJnll (1726), 2 P. Wins. 378; Bank of New South IValcv v. 
O'Vounor (1889), 14 Aj)p. Cas. 27.3, 284, P. 0. ; Jiourke v. Itolnnsun, 
[1911] 1 Oil. 480; see Lutton v. iiodd (1675). 2 tlas. iii (Ih. 2(M); CUy v. 
Wadswoilh (1843), 2 Y. & C. Oh. Oas.- 598; p. 149, ante. Tho looit- 
gagor sliouhl pay the money into court li tliero are any proceedings pcmhiig 
m which tins can be done ; il he makes piolit—as by placmg the mOney on 
deposit—he must account for this to the mortgagee (Edmondson v. Copland, 

(1911] 2 (3i. 301, 310 : compare \'. Jefferys (IHW), 8 ]j .J. (o. a.) (rn.) 

137 ; It. y. (5., tod. 22, r. 3). A mortgagee is not entilled to iiilcrest it 
by his own dolault lie delays payment otf (sec Thornton v. Court (1854), 
3 De fb M. & U. 293, 301, (b A.); but unavoidable delay m revesting tho 
property lu the mortgagor is not such dclault (Width v. ('rosse, [1912J 
1 Ch. 323). As to payment of six months’ interest iti lieu of notice, and 
the cases where this is excused, see pp. 147, 148, ante. As to inteiesc 
being slopped on loss of title dt'eds, see p. 208, ante. 

(f) See p. 148, ante; an expression of willingness is not sufficient (Bishop 
v. Church (1751), 2 Ves. Sen. 371, 372 ; Garforth v. Bradley (1755), 2 Yes. 
Sen. 675, 678 ; Kmnaird v. Trollope (1889), 42 Cli. I). 610); and se.t» IVclib 
V. Crosse, supra. If tho mortgagee tails to attend on the day fixed for pay¬ 
ment in a redemption suit, a liew <lay is appointed, and subsecpient interest 
IB not allowed (Hughes v. Williams (1853), Kay, Appendix, iv.); and see 
p. 153, ante. 

(g) See title Limitation of Actions, Vol. XIX., p|>. 101, 102. There 
is no such limit in the case of a mortgage of personalty, see ibid., p. 173. 
But actions on the covenant are subject to the Btatutory bar; sec ibid, 
p. 76. 

(A) Eevel v. Watlcinson (1748), 1 Yes. Sen. 93 ; Burges v. Mawhey (1823), 
Turn. & R. 167, 174 ; Marshall v. Growther (1874), 2 Ch. D. 199^ see title 
Settijjmbnts. If he makes good a deficiency out of his own moneys, he 
has no charge ior the amount on the inheritance, unless in some way he 
has intimated his mtention to charge it (Kensvngton (Lord) t. Bouvet 10 
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reraaindormati. The mortf^agee is not affected, and, unless he haa 
allowed interest to remain unpaid by collusion with the remainder¬ 
man or other misconduct, he can recover against the inheritance 
arrears which have accumulated during the life tenancy (i). 

419. Where interest has been paid on a sum greater than that 
ultimately held to l>e charged on the property, the overpayment 
is not treated as paid in reduction of principal (/c); and under 
special circumstances an overpayment of iiitiivest may be refunded 
to the mortgagor {J), or an uiidorpaymont made good to the 
moitgagec (/«)• 

420. Where at the time of the transfer of a mortgage there are 
arrears of interest due which the transferee pays to the transieror, 
he can add these to the principal so that thenceforth they will carry 
iiiteiesL, if the transfer is made with the concurrence of the mort¬ 
gagor, but not otherwise (/j). But on redemption by a puisne 
incumbrancer, the aggregate amount which he pays for principal, 
interest and costs, carries interest against the persons subsequently 
entitled to redeem (a). 


(1850), 7 H. L. Cas. 5,57). .Snhacquent rents diiriii" the life of a tenant 
for hte are ajiplieahle to liquidate airears during the same lite tenancy, 
hut he is not liable to mjike good arrears ot a previous hie tenancy (OaiU- 
ficld V. Jllnffuire (1845), 2,]o. &Lat. 141, IGO; llonywood v. Jlonywood, 
[10021 1 (31. 347). Where several eataies are included in the same settle¬ 
ment, the tenant for life is bound, out of the whole rents and profits, to 
keep down the interest on charges on all the csi,ates {Frewen v. Law Lije 
Attfturavce Society, [1806] 2 (3i. 511; llonywood, v. Jlo-nywood, supra). 

it) Aston V. Aston (1749), 1 Ves. Sen 204 ; Jjojliis v. Swijt (1800), 
2 Sell. & Lef. 642, 654 ; lioe v. Fogson (1816), 2 Madd. 457 ; Wruon v. Twe 
(1842), 2 Dr. & War. 192, 202; Ite Marley, Morley v. Sauvders (1869), 
L. R. 8 Kq. 594. The principle ap])lie8 eqimlly whetlicr the mortgage is 
III ade before or aftei’ the estate is set tled. The mortgagor cannot by putting 
the equity of redemption in sottlement afieet the rights of tJie mortgagee, 
and mere laches on the part of the ruortgiigce does not prejudice his claim 
ag.ainst the remainderman ( Writon v. Vtse, supra ; Hill v. Jirowne (1844), 
Drury temp. Sug. 426, 435). 'J^he rom.'iinderman haa his remedy by pro¬ 
ceedings to compel the tenant for life to kee]) down the interest {Kensmgton 
{Lord) v. Boxivene (1859), 7 11. L. ('as 557, 596; Makvngs v. Makings 
(1860), 1 De (t. F. &; .1. 366, 3,58; hut sieoScholefield v. Lockwood (1863), 4De 
(1. J. & Sm. 22, 31. where it was said that no right arises to the remainder¬ 
man till the death of the tenant for hte). fc^imilarly, all arrears of interest are 
chargeable by the first mortgagee as ag.ainst a second mortgagee {AsUm v. 
Aston, sv/nra), unless the first mortgagee has been m possession and has 
allowed the mortgagor to have tlie fonts without paying intore.8t {Bentham 
V. JIaincourt (1691), Free. Ch. 30; Loftus v. Swift, supra, at p. 655). 

(/c) Bkmdy v. Eimber (No. 2) (1858), 25 Bcav. 537; contra, in Ireland 
(lie CarroWs Estate, [1901J 1 I. 11. 78). 

(1) Tyler v. Manson, Manson v. Tyler (1826), 5 L. .T. (o. fl.) (cn.) 34. 

(ni) (iregory v. rUkington (1856), 8 De (1. M. & D. 616, 0. A. 

(«) Ashenhursty. James (1745), 3 Atk. 270 ; Matthews v. WaUwyn (1798), 
4 Vcs. 118,128 ; Agnew v. Kivy, [1902J11. R. 471; see Gladwyn v. Bitch- 
wmn (1690), 2 Vern. 136; Macclesfield (Earl) v. Fitton (1683), 1 Vem. 169. 
Originally the court appears to, have allowed arrears of interest to be 
capitahsed on a transfer whether the mortgagor concurred or not (Anon, 
(1676), 1 Gas. in Ch. 268; Gladwyn v. UUchman. supra ; see Cottrell v. 
Finney fi874), 9 Ch. App. 641,648). In Anon. (1719), Bnnb. 41, it was said 
that the mortgagor would he subject to capitalisation if the money had 
been called in, and he refused either to pay or to concur in the assigiiment. 
(0) Ellon V, Curtets (1881), 19 Ch. D. 49; see p. 289, post. 
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Sub-Sect. 4.— Costt, Charges and E-q/ensea. 

(i.) In General. 

421. The mortgapfee is entitled to be indemnified against all 
expense so long as he acts reasonably as mortgagee ( p). Accord¬ 
ingly the account taken in a foreclosure action includes his costs of 
the action (q), unless he is specially deprived of them for miscon¬ 
duct (r), and he is allowed also all proper costs, charges, and 
ex])onseB hicurred by him in relation to the mortgage debt or mort¬ 
gage security, including the costs of litigation properly undertaken 
by him {a). Rut all these items arc allowed only as a condition of 
redeeming (b). There is no implied contract by the mortgagor to 
pay them, and they are not, in the absence of express agreement, 
recoverable against him personally (r). 


(ii.) n/ or IMemption AAiiion. 

422. The contract between mortgagor and mortgagee, as inter¬ 
preted by the court, makes tlie mortgaged property a security for 
tlu) costs ])roperly incident to a suit for foreclosure or redemption ; 
but the mortgagee will forfeit his right to costs if there is such 
inequitable conduct on his jiart as to amount to a violation or 
culpable neglect of duty under the mortgage contract, or if his 
conduct as mortgagee is otherwise improper {dX In such cases he 
may either be made to pay costs or be merely deprived of costs (c). 
An order for an account to be taken, including the mortgagee’s 
taxed costs of the action, <loos not prevent an adverse order as to 
costs if reason for this subsequently appears (./’). 


(р) DeHlhn v. Oale (1802), 7 Ves. 683; 685; Dryden v. Froet (1838). 3 
My. & Or. 070, 676 ; Naiioml I'toi'ineuil Bank of England v. Games (1886), 
31 Ch. 1). 582, 602, C. A. As to tjie costs of the mortgage, see p. 123, 
ante. 

{q) Sec 3 Setoii, .1 ii(i{»ment.s and Orders, 6tli ed., ]ip. 1895, 1926. 

(r) See the text, %nfra, a.iid p. 236, post. 

(a) Ee Wallis, Ex parte Lirkorish (1890), 25 Q. IJ. J"). 176, 181, C. A. 

(5) See pp. 145, 166, ante. 

(с) Be Smyd, Ex parte Fewxngs (1883), 26 Ch. D. 338, 352, (;. A, 

(d) (JoltereUy. Stratton (1872), 8 Oh. App. 295, per Lord Seldoknk, L C., 
at p. 302; Cottercll v. Finney (1874), 9 Oh. App. 541, 651; Kinnaird v. 
Trollope (1889), 42 Ch. D. 610, 619 ; see Dunstan v. Patterson (1847), 2 Ph. 
341. But the mortgagee’s right is limited to costs incurred by him as 
mortgagee {Wickenden v. Rayson (1856), 25 L. J. (on.) 641). As to the 
mortgagor’s right to tax the mortgagee’s solicitor’s bill after payment in a 
foreclosure action of the sum elaiiued and a specified sum for costs, sec Be 
Gri^ths, Jones Co. (1883), 60 L. T. 434, C. A.; and see, generally. Be 
Lonqbolham <fe Sons, [1904] 2 Oh 152, C. A., and title Solicitous. As 
to the general liabililies of a mortgagee, see pp. 186 et seq., ante. 

(e) DetUlin v. Gale, supra; Harvey v. Tebbutt (1820), 1 Jac. & W. 197, 

202 ; Kinnaird v. Trollope, supra ; see p. 235, post. If the mortgagee 
proceeds by wiit when a summons is proper, the mortgagor will only have 
to pay the costs of an action by summons {Johnson v. Evans (1888), 60 
L. T. 29; compare Barr v. Harding (1887), 36 W. R. 210; Brooking 
V. Skeixis (1887), 58 L. T. 73; note (<), p. 162, ante). * 

(/) Ashworth v. Lord (1887), 36 Oh. D. 646, 651, disagreeing on this point 
with Wilson v. Metcalfe (1826), 1 Buss, 630; see QuarreU v. Beekford {1816)^ 
I Madd. 269, 286. 
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423- The mortgagee’s costs of suit are not, like ordinary costs, 
in the discretion of the court (o ); and if a charge of misconduct is 
made against him and proved, and he is thereupon deprived of his 
costs or made to pay costs, he can appeal as of right (h ); but if, 
notwithstanding the misconduct, he is allowed his costs, the mort¬ 
gagor cannot appeal except by leave, since the costs are tlien in the 
discretion of the court (i). 


Taxation. 424. Costs arc taxed as between party and party {}/), and are not 
in general payable by the mortgagor personally, but the mortgagee 
adds them to his security (1). Where a foreclosure action relates to 
two mortgages whieli the mortgagee'is not entitled to consolidate, 
the costs are apportioned rateably between the Uvo estates {m). 


r^sts of 425. Whore there are successive incumbrancers the same rule 

Ruci'cflsive prevails, and each incumbrancer adds his costs to his security (>A, 
branccra. ^'here a subsequent incumbrancor institutes jiroceed- 

iugs, }iot ill his own interest only, but to secure or to realise and 


[g) E. 8. C., Ord. 65, r. I. As to the early pTsietice, see (}wen v. Guffith 
(1749), 1 Ves. Sen, 250. As to the cosls ot an action for account against 
a mortgagee who has realised his security, see p. 257, post. 

(h) Cotterell v. Simtion (1872), 8 Ch. App. 29.5, 302 ; Charles v. Jones 
(1886), 33 (’h. 1). 80, C. A.; M'Donnell v. M'^iahon, (1889), 23 L. E Ir. 
283; and the inortg.igee, it suceesstul, will add tJie coats ol l.he ajipcal lo 
Ins sccMinty (Colletell v. Slralfon, swpra ; see A'or/ow v. Cooper (1854), 
6 J>e (1. M‘ & C. 728, 734. (\ A.). 

(*) Charles v, Jones, supra ; Death v. Chinn (1908), 98 L. T. 855, 858. 
'I’hcre can be no appeal as to coals which are in the diaciction of tlic court, 
except by leave (Judicature Act, 1873 (36 & 37 ^'ict. c. 66), s. 49); see 
tille Practk^'E ANU PllOOKiniUE. 

(k) The Kestiel (1866), L. E I A. &. 78, 81 ; lie Queen's Hold Co , 

Cardi^, Ltd , Re Vetnon Tin J’late Co , Ltd, [1900] 1 t^h. 792 ; see Re New 
Zealand JDnlhind Rail. Co., Smith v. LuHboek, \ 1901) 2 Oh. 3.57, 3(>5, 0. A.; 
eompai‘0, contra. Re Griffiths, Jones d? Co. (1883), 50 L. T. 434, C. A. ; 
and the rule iJiafc the mortgagee is entitled to iiidemiuty requirea that ho 
should have solicitor and client coats, and this was formerly allowed (Lojarix 
V. Djide (1690), 2 Vern. 185). Although forooloauro might he brought in 
the county court, the mortgagee will he entitled to the costa of an action 
ill the High (’ourt (Drown v. Ri/e (1874), L. E. 17 Eq. 343), unless the 
j).arlies live near to each othcr(/S'tMio»i8 v.jlfcAdflia (1808), L. E. 6Eq, 324 ; 
CVo.’icr v.. DowscU (1885), 31 C’h I). 07). 

(l) Frazer v. Jones (1846), 5 Hare, 475, 483. 

(m) De Caux v Skipper, Tec v. I)e Caux (1886), 31 Oh. D. 635, C. A., 
overruling Clapham v. Andrews (1884), 27 Oh. D. 679. As to consolida¬ 
tion, ace pp. 208 et seq.. ante. 

(h) Ford V. Cliester/ield (Earl) (l^ofi), 21 Bcav. 426, 428 ; Wright v. Kirhu 
(1857), 23 lieav. 463, 467 ; Johndone v. CVe (1881), 19 Ch. D. 17, 19, C. A. ; 
'Urd V . If CUM (1886), 33 Ch. D. 215, 210 ; Rollock v. Lands Improvement Co. 
(i888), 37 Oh. 1). 661, 668. Accordingly the coats are payable in the same 
priority as the debts (Dames v. Racster (1842), 1 Y. & C. Ch. Oas. 401, 403); 
conipaie Ite DaUwvn's Estate, [1900J 1 I. K. 15. But while in a priority 
suit the costs usually follow tlie mori.gages, the court has a discretion, 
and can order one or other of the claimants to pay the costs if a case is 
made for it (Harpham v. Shaddock (1881), 19 (Ji. D. 207, 215, C. A.). If 
a second mortgagee makes an unsuccessful claim to pnority in the first 
mortgagee’s foreclosure action, the first mortgagee will add his ordinary 
foreclosure costs to his secmiiy. and tlie second mortgagee will pay the 
extra costs occasioned by the claim (Northern Counties of England Fire 
Inswrnnce Co. v. Whipp (1384), 26 Ch. P, 482, 496, 0. A,), 
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distribute the mortgaged pro]>ej’(.;v or lo asc'ertaiu the priority of Sect. b. 
tlie iucuinbranrers (p), he is entitled to his costa, so far as incurred Accounts, 
for these objects, as a first cliaigo on the fund. 

J>at a mortgagor or siil)seqnent incumbrancer, who raises an When costs 
untenalile defence, must pay ixu sonally any costs so occasioned for 
which the mortgagee’s security is insufficient 0/), and a redemiition 
action, if the mortgagor fails to redeem, is dismissed with costs to 
be paid by him personally (?•). 

426. After the mortgage has become absolute at law', the mort* Costs of 
gagee is entitled to deal with the mortgaged pi'operty as owner, and 

if he settles or otherwise disposes of the mortgage, so that persona ^ 
claiming under him bccomo necessary parties to a redemption («) mortgagee, 
or foreclosure (t) action, their costs also are jiayable out of the 
property (a). AVliere a sub-mortgagee is a necessary party, ho has 
his costs against the mortgagee, and the mortgagee adds them to 
his own dol)t {h). Ihit this rule only applies to costs due to persons 
claiming under the mortgagee. The mortgagee is not hound to I'cy, 
and ad(i to his security, the costs of necessary jiarlies claiming under 
the mortgagor, such as a trustee in bankruptcy (c) or an heir-at- 
law', even tliough an infant (d). 

427. The mortgagee is not entitled to interest on eosts of an Inierestou 
ordinary redemption or forcjclosure action ; hut it a special order is 

made whereby the costs are to be added to liis security, they will 
then carry interest, and this will be at the rate of 1 jior cent. 

})(H’ annum, notwillistaudiug that a higher rate is reserved by the 
mortgage (r), 

(o) WJiUe V. reieiboiough {Bishop) (1821), Jac. 402 ; J'oid v. Chesiciln'd 
{Earl) (1856), 21 Heav 426 ; Wright v. Ixnby (1857). 23 licav. 463. 

(/)) Batten, PiolJiit and Scott v. jjartmoulh Barbour Vomnussioners (1890), 

45 Ch. D. 612 ; t'arrick v. IKijfca Tramways Co , [1S03J VV. 2s. 08 ; aiul 
eases (jitod in note {n), p. 232, ante. In Ee Barnc, Lee v. Bnnie, (1800), 62 
L. T. 022, tins principle was applied to an administration action bronglit 
by a subsoqiK'ut incuinbTaneer. 

{q) Liverpool Marine Credit Co. v. Wilson (1872), 7 (1i. App. .507, 512; 

Guardian Assurance Co. v. Avonmore {Lord) (1873), 7 1. K. Kq. 406; m “0 
SharitUs v. Adams (1863). 1 New Koyi. 460. 

{r) Sco Mutual Life Assurance Society v Langley (1886), 32 (’h. I). 460, 

C. A., where a first mortgagee was also third mortgagee : and see p. 15.3, 
ante. As to costs payable by a puisne mortgagee who fails to redeem, see 
p. 154, ante. 

(s) Wethercll v. Collins (1818), 3 Madd. 255. 

{1) Bartle v, Wilkin (1836), 8 Sun. 238. 

(o) But not wlicre the assignment is in the course of an action for redemp¬ 
tion (Burry V. Wrey (1827), 3 Kusa. 465), or foreclosure (Co/esv. Borrexf 
(1847), lO Boav. 552); and as to transfer of rights 'pendente hie, see Booth 
V. Creswickc (1837), 8 Sira. 352. 

(6) Smith V. Chichester (1842), 2 Dr. & War. 393, 404. Where possible, 
the sub-mortgagee should be joined as co-plaintill' {ibid.). 

(c) Hwnier v. Pugh (1840), 1 Hare, 307, n. ; Appleby v. Duke (1842), 

1 Hare, 303 ; (1843) 1 Ph. 272 ; ClarJ^ v. WUmot (1843), 1 Ph. 276. The 
earlier decisions contra are referred to in Appleby v. Duke (1843), 1 Ph. 272, 

274. As to costs of disclaiming defendants, see p. 295, post. * 

(d) Wade v. Ward (1859), 4 Drew. 602. 

•(e) Eardley v. Knight (1889), 41 Ch. D. 637; see Lippard v. EickelU 
(1872), L. B. 14 £q. 291. Under the Judgments Act, 1838 (1 & 2 Vict< 
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42d. The mortfifagee’s right to costs extends to the costs of an 
action in which hia security is realised by sale (/); but his priority 
for his debt and costs over tlie c(»st8 of other parties depends on 
the object of the action. If the action is designed to give the 
mortgagee no benefit beyond the realisation of his security, or if the 
matter within the jurisdiction of the court is in effect the equity of 
redemption only(//), the mortgagee is entitled to priority over the 
costs of other parties ; and the proceeds of sale will be paid to him 
so far as required for satisfaction of his principal, interest and costs, 
without deduction except of the exj)enses of sale {h). This is so 
notwithstanding that he consents to {i) or asks for (k) a sale. 
Similarly, when the mortgagee comes hi under an administration 
judgment, and submits to have his rights determined, he will be 
entitled to principal, interest and costs out of the net proceeds of 
the property in priority to the costs of other parties (/). 

429. But where the mortgagee, instead of relying on his security 
only, institutes a suit for the administration of the mortgagor’s 

c. 110), 88. 17, 18, interest only runs on costs ordered to be paid by ono 
party to tlie other, not on costs payable out of an estate (A.-O. v. Aether- 
role ^841), 11 529); see title JirnoMENTS and Oupeks, VoI. XVIII., 

p. 209. 

(/) fVrtde V. Tl’^aid (1859), 4 Drew. 602. An equitable mortgagee by 
deposit is entitled to costs, whetlicr tbore was an accom])aiiying memoran¬ 
dum or not {Connell v. Ilardu (183J)), 3 Y. A C. (ex.) 582 ; li v. Chambers 
(1840), 4 Y. & C. (ex.) 54) ; though formerly he was not allowed the costs 
t*r establishing Ins right to a sale where there waa no memorandum {lie 
Wells, Ex parte Briqhtevs (1818), 1 Swan 3 : Ex pmle Trew (1818), 3 Madd. 
372 ; Be Evans, Ex parle Robinson (1832), 1 l)cac. vV. Cli. lit)), unless it had 
been disiiensed with under a trade euatom (He Daem. E r pmte Moss (1849) 

3 l)e G. & Sm. 599); and the distinction may have been revived by He 
(lawan. Ex parte lUirehy (1855), 6 Do G. M. uSi G. 403, 417, C. A., either 
generally or in hanknipiey only. 

{g) See Armsiiong v. Sioier (1852), 14 Beav 535. 538. This is so in an 
admimatration suit if it becomes iieoe-ssary to sell the property, but the 
mortgagee is not otherwise int erested in the suit {llepworlh v, lleilop (1844), 
3 Haro, 485; Wonham w Maehin (1870), L. Ji. 10 Eq, 447 ; Jhlliard v. 
Moriarty, fl894] 1 I. K. 316, (t. A ). 

{h) Since the mortgagee gets the benefit of the sale the expenses of sale 
are a first charge {Dighton v. Withers (1862), 31 Beav. 423 : Be Oriental 
Hotels Co., Terry v. Oriental Uolels Co. (1871), L. R. 12 E<|. 126 ; Batten v. 
Wedgwood Coal and Iron Co. (1884), 28 Oh. 1). 317 ; Lathom v, Greenwich 
Ferry Co. (1895), 72 L. T. 790); but this has not always been recognised 
(TJpperton v. Harrison (1835), 7 Sim. 444 ; Millar v. Johnston (1888), 23 
li. E. Ir.50 ; Bossr.Boss (1892),29 L. R. Ir. 318); andseeRfi MaeJeinlay, 
Ward V. Mackinlay (1864), 2 Do G. J. & Sm. 358, 0. A. As to costs in 
debenture-holders’ actions, soo title Companies, Vol. V., pp. 387, 388. 

(i) Wild V. Lockhart (1847), 10 Beav. 320; Cutfield v. Richards (1868), 
26 Beav. 241; Wade v. Ward, supra; Cook v. Hart (1871), L. R. 12 Eq. 
459 : see Crosse v. General Reversionary and Investment Co. (1853), 3 Do 
G. M. & G. 698. 

(fc) Wonham v. Maehin, supra. 

{1) Re Marine Maneions Co. (1867), L. R. 4 Eq. 601. A mortgagee does 
not adopt a suit, so as to let in the costs in priority to his mortgage, by allow¬ 
ing his r^hts to be ascertained m it {Lamyton v. Langton (1855), 7 Pe G. M. 
& G. 30,37, C. A.); though, if he is a party to the proceedings, he must 
allow the costs ot realisation to be first paid out of the proceeds of sale 
(Re Regent's Canal Ironworks Co., Ex parte GrissM (1875), 3 Ch. D. 411, 
427, C. A.), 
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estate, he subjects himself to the ordinary rule iu administration 
that the costs of all necessary and proper parties are a first charge 
upon the estate (w), and consequently these costs, including the 
expenses of sale, rank before the mortgage (m). But if the 
mortgagee institutes a suit to realise his security, and also for 
administration of the mortgagor’s estate with a view to realising 
any deficiency out of the general estate, he is entitled, subject to 
the expenses of sale, to the entire produce of the mortgaged pro¬ 
perty towards payment of his debt and costs; and as regards the 
general assets, the costs of all ])arties will bo paid iu the first place 
as iu an ordinary adininislraiion suit (o). 

430. In the following cases the mortgagee will be ordered to 
pay costs, or, if there has been default also on the side of the 
mortgagor, he will be only deprived of costs :— 

(1) If the mortgagor makes an unconditional tender of a sum 
Buificient to cover the amount secured by the mortgage, at a time 
when he is entitled to pay off the mortgage (p), and the mortgagee 
refuses to accept it, he must pay the costs of a redemption action 
thus made necessary (q). But, in the absence of a tender, he does 
not forftut his right to costs merely by claiming more than is due 
to him (0, or by bringing before the court a question as to the 
amount due, even though he is unsuccessful in his contention (.?}: 
such a claim is not necessarily vexatious, so as to deiuive the 
mortgagee of the benefit of the general rulelO- 


(m) See title Executors aud Administrators, Vol. XIY., p. 349. 

(n) Armnirotig v. Storer (1852), 14 Bcav. 535, 538; Waller v. HUtntan 
(1802), 10 W. R, 570; Be Spcnsley's Bstate, Spensley v. i/arrisoa (1872). 
E. R. 15 Eq. 16; Leonard v. KeUeO; (1891). 27 L. R. Ir, 418, 427. In a 
mortgagee’s suit the expenses of sale are usually part of his own costs. 

(o) Tapping v. Power (1842), 1 Hare, 405 ; Tacicley v. Thompson (1860), 

1 John. & H. 126 ; Pinchard v. Fellows (1874), L. R. 17 Eq. 421; Leonard 
V, Kelleli, supra ; compare White v. Gudgeon (1862), 30 Beav. 645, where 
the costs of tno administrator’s suit wore given priority on the ground of an 
overclaiin by the mortgagee. 

(p) Edmondson v. Copland, [1911] 2 Oh. 301 

ig) Hamicrv.Pnestley(\S5^), 10 Beav. 669; see IFf/souv. nf«er(]841), 
4 Beav. 214 ; Smith v. Green (1844), 1 Coll. 655 ; Eohertsv. Williams (1814), 
4 Hare, 129; Morlcy v. Bridges (1846), 2 Coll. 021; Hoskiu v. Sineock 
(1805), 12 L. T. 262 ; Cottrell v. Finney (1874), 9 Ch. App. 641, 551. Or 
the mortgagee, if ho fails on part of his case, may be disallowed the costs of 
that part {Ainnaird v. Trollope (1889), 42 Ch. D. 610, 621). In order to 
throw the costs on the mortgagee, the mortgagor must make an actual 
louder {Gammon v. Stone (1749), 1 Ves. Sen. 339), notwithstanding that 
there is a dispute on a question of law {Hodges v. Croydon Canal Co (1840), 
3 Beav. 86); and, as to tender, see p. 149, mte. 

(r) Loftus V. Swift (1806), 2 Sch. & Lef. 642, 657 ; Coitercll v. Stratton 
(1872), 8 Ch. App. 295 ; Be Watts, Smith v. Watts (1882). ;22 Ch. D. 6, C. A.; 
Kinnaird v. Trollope, supra, at p. 619. The fact that the deed contains a 
receipt for more than the sum actually advanced is not a ground for depriv¬ 
ing the mortgagee of costs {Dunstan v. Patterson (1847), 2 Ph. 341, 
345). 

(#) Be Watts, Smith v. Watts, supra, at p. 14; Stone v, Liekorish, [1891] 

2 Ch. 363 370. 

ft) Norton v. Cooper (1864), 6 Do C, M. & G. 728, 0. A. Ab to the 
geueral rule, oee p. 231, anU, 
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Mortgage. 

(2) Tf thfl mortgagee commences foreclosure (a), or resists 
redemption (6) proceedings wlieii there is nothing due to him, he 
will have to pay, or will be deprived of, costs. If he is paid off before 
the action is heard and carries it to a hearing, ho will have his 
costs up to payment and will J>ay tliose incurred subsequently (c). 

(3) If the mortgfigee unsuccossfiiily denies or resists the mort¬ 
gagor’s right to redeem, whether on the ground that it has been 
extiiignisliod (</), or thiit the conveyance was absolute(e), or other¬ 
wise (/), be is liable for the costs so occasioned (>/). And he must 
]»jiy the costs if, being first mortgagee, lie sets up an unsuccessful 
ci.iim to tack (//;, or consolidate (i),or refuses to allow the mortgagor 
I'o redeem on the ground that a subsequent incumbiancer wishes to 
do so (A) or on any other ground involving an untenable claim on 
his part (/). But he is entitled to his costs so far as the action was 
necessary for redemption (?/<); and he will not be deprived of costs 
if a specific, but unsuccessful, charge of fraud is made against 
him (u). 


((f) lUnnmjlon v. Harwood (1825), Turn. tSL Jl. 477, 4vS.'); Moms v. Jslip 
(1856), 23 Beav. 244. 

(ft) Harlow v. Gnivs (1856), 23 Beav. 244 ; "Nahonal Hank of Auslinlasia 
A. United IJand-in-IIond and Band oj Uope Co. (1879), 4 .\pj). Caw. 391, 
•112, P. (1. ; set! iri/wrt V. (Utter (1841), 4 Beav. 214. If aiiythuif; is due 
the inortj»agee lias Inw costs {Barlow v. Gains, supra ; Cassulji v. Hulliran 
{ I87S), 1 Ij II. Ir. 313) ; but if tbe nioitg.igeo has gone into jiowscwsion, lie 
may bo deprived ol his costs lor tailing f.o render accounts when rcfjnircd 
to do so (Powell V. Trailer (1861), 1 Inevv. Hm. 388 ; (Uissuhj v. Iriullivan, 
supra). As lo the liability ol a mortgagee in jiosM'SHion, wee ]) 198, anle. 

(c) Gregg v. Slater (1856), 22 Boav. 314 ; Seal v Kemsletf, [18831 • N. 

122, C. A ; see Montgomery v. Valland (1844), 14 .Snii. 79. 

(d) Baker v. lytju/ (1748), 1 Vos. Son 160; Uatvetj v. Tebbiill (1820), 
I .lac. iV W. 197, 202 ; Notionnl Bank of Avslralasia 'v. United lland-tn- 
Band and Band of Hope Co., supra, at p. 412 ; see Henderson v. Aslwood, 
Astwood V (Jobbold, ('obbold v. Aslwood, [1894] A. C. 150, 162, P. C. 

(c) PJnglandv. (lodrinqlon (1758), 1 Eden. 169. 

{/) See Jtobarts v. JeOergs (1830), 8 Ij. .T (o. .w ) ((’■it.) 137 ; Fleming v. 
»<?(•//(1854), 3Do G.M.&C 997,1029; Cowdrgv. /M//(18.59), UJitT. 316, :}2r) 
(g) But usually tlic costs will not be ])ayable to the mortgagor porwon.ally ; 
tliey will be sot oil on his redeeming (Wheafon v. Giahua (1857), 24 Beiiv. 
483 ; Forbes v. daclson (1882), 19 Cli. D 615, 623). 

{h} Lacey v. high (1847), 2 l^li. 413, 424 ; (Wedland v Poiter (1874), 10 
Ch. App. 8 (where, however, sim e there had been a want ot caution on the 
])art of the second mortgagee, tlie first mortgagee was only deprived ot 
rests); Kinnaird v. Trollope (1889), 42 Ch. D. 610, 621 (where, also, the 
mortgagees were not allowed eo^ts of their uusuccessiul claim); see Forbes 
V Jackson (1882), 19 Ch. D. 615, H-JJ. 

(i) Sgttire v Pardoe (1891), 40 U' K. 100, i'. A. 

(fr) Tomlinson v. Gregg (1866), lo W. K. 51. 

(1) Hall V. Ilcward (1880), 32 CJi. D. 430, C. A (where the mortgagee of 
real and ]»ersonai estate imsisted that the executrix of tJio mortgagor was 
nuly entitled to redeem the personal estate ; such a contention was quite 
ditl'erent from the case of a mortgagee taking a f.iir point; ibid., per 
CoTTOH, L ,1., at p. 436); Heath v. Chinn (1908), 98 L. T. 855, 858. But 
t.ho mortgagee is not deprived of his costs if ho brings forward a case which 
is fairly open to argument (Bird v, Wenn (1S8C), 33 Ch. D. 215, 219; 
compare Tarn v. Turner (1888), 39 Ch. D. 456, 467, C. A.: Detley v, 
Lloyd's’Banlc (No. 2) (1909), 53 Sol. Jo. 339). 

I in) Detilhn v Gale (1802), 7 Vew. 583; Uareey v. TebbuU, supra. • 
{u) Hayward v. Kersey (1866), Ji W. U. 999, 
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(4) The mortgagee is bound, upon a proper tender being made to 
him, to execute a reconvej^anco to the mortgagor or other person 
entitled, but the draft must be previously submitted to his solicitor 
for approval, and the engrossment then left for execution. If this 
has been done, and the reconveyance is not ready to be handed 
over on the tender being made, the mortgagee loses his right to 
costs (o). 

(5) (iunerally, the mortgagee will have to pay costs if his conduct 
has been unreasonable or oi)pressivo; where, for example, he has 
withheld accounts (p); or the transaction is tainted with fraud (q ): 
or only a small sum remains due to him and his conduct has 
been vexatious (r); or he attempts to got the estate into his own 
hands (s); and thougli the mortgagee obtains the general costs, 
he will not got costs occasioned by charge's against the mortgagor 
of fraud or other misconduct which fail (0, or by unnecessaTy 
l>roceeding8 (a). 

431. ^Vhere the morigagee has sold the projierty, an action 
brought by the mortgagor for an account of surplus proceeds of 
sale 18 not within the rule as to costs of foreclosure and ledemption 
actions (rt), and the mortgagee will have to pay the costs if the action 
has been occasioned liy liis refusal to render accounts or by bis 
understating the amount due from him (h). 

(ill ) Cihsia of lAtvjaiion rthiUny to the Seenrttij. 

432. The mortgagee is entitled to be allowed in bis accounts all 
the costs piojieily incurred by him in ascertaining or delendiiig his 
rights, so far, that is, as be acts reasonably with respect to such 
rights as his mortgage title gives himte). In order that such 
costs may bo included, they must bo claimed at the liearing (d), 

(o) liourke V. Ifohinison, [1911) 1 Cb. 480 ; see Cliff v. Wadsworth (1843), 
2 Y. & C. CTi. ("as. 598 (whcie also the mortgagee Lad occasioned diiUisulties 
as to ic(iouveyancc); coiiipai’o Webb v. Crosse, [1912] 1 OL. 323 (wherp 
tlio draft reconveyance sulnnittod at the same tune as the intended 
payment). As to reconvi'yancc, see p. 308, post As to the mortgagee 
being deprived of costs wliere he has lost tlie title deeds, see p. 208, ante. 

(p) DehUin v. Gale (1802), 7 Ves. 583. 

(q) Motony v. O'lka (1809), 1 Ball & B. 109. 

(r) Isnagg v. Frith (184G), 9 I. Eq. 11. 285; S. 0., sub vom. Snagg v. 
FnzeV, 3 Jo. & Lat. 383 

(j) v^oe- V. Treeolhieh (1813), 2 Ves. & B. 181; compare Thornhill v. 

Frans (1742), 2 Atk. 330. 

{t) See West v. Jones (1851), 1 Sim. (n. s.) 205, 218; Coeldl v. Taylor 
(1852), 15 Beav. 103, 127. 

(m) Such as the joinder of unnecessary parties, or the adducing of 
nimecessary evidence {Audsley v. Mom (1858), 20 Beav. 195; Jemes v. 
Harris (1887), 65 L. T. 884) Where the mortgagor is allowed costs, 
these include the costs which he has to pay to a necessary party (Cockell 
V. Taylor, supra). 

(a) See p. 231, ante. 

{b) WUliams v. Jones (1911), 55 Sol. Jo. 500; see Tanner v. Heard (1857), 
23 Beav. 665; Charles v. Jones (1887), 35 Ch. D. 544. 

(c) Dryden v. Frost (1838), 3 My. & Or. 670, 675. Costs needlessly 
incurred are not allowed; compare Macken v. JSeweomen (184^), 2 Jo & 
Lat. 16. 

« (d) MtUard v. Ilagor (1818). 3 Madd. 433, sub nom. Millar v. Maior, 
Coop. temp. Cott. 660; Waid v. Barton (1841), 1 Sim. 634. Generally, 
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and, if the claim is supported by proper evidence, an inquiry will 
be directed as to costs, charges and expenses properly incurred by 
tlie mortgagee in respect of his mortgage security, not lieing costs 
of the action (c). 

The rules with respect to appeals as to costs of the action (/) do 
not apply to such costs, charges and expenses, and whe.'e they are 
allowed the moitgagor has a right of appeal (p). 

433. The costs of litigation ^^hich are allowed include the 
following:— 

(1) Costs incurred in asserting or defending the mortgagor's title 
to the mortgaged propel ly (,//). and in defending the niortgagee’s 
title against the inorlgauor and his successors in title (<); hut not 
costs incurred in defending the moitgageo's title to the mortgage 
ag.iinst a third jiersou (,/). Where the moi tgagee has already received 
])arty and party costs, he is entitled to charge the deficiency helow 
soh(:il(»r and client costs (/i). J3ut the jiroeeediiigs must be reason¬ 
ably undertaken : an e.quitahle mortgagee cannot have the costs of 
proceedings winch aie only snituhle for a lc;;al inorlgugee (/); and the 
pi’()cce<tings must not fail tlirongh theiieplect of the mortgagee (?a). 

when llio acconiit is to inchule more than ]irin(-i})al, interest and 
costs of the action, a special ease must he made {liolnigbrvk-e v. Hinde 
(ls84). 25 (-'h. J). 7t)5); save that costs, charges and cx]>ense8, ■which are 
cxpn'i'sly laclndod in tlie security, arc al](m'ed without mention in the 
order as “just allonances” (lUachJord v. (1809). 4 (th, A])p. 304); 

and also the exjicnses of reeoveiing possession (see ]». 239, post), and of 
iii‘<‘essary re])uirs and oidinarv outgoings (see pp. 240 cl neij., jtnst). 

(f ) Merrimou v. I'onuey (1804), 12 W Jl. 401 ; 3 Seton. Judgmentsaiid 
Orders, 6th ed.. p. 1904. Tins torin gives the mortgagee all tliat. he is 
eniitlod t.o, and additional words are not inserted [Uccit v. HlHroi'nlifan 
Tlotird of (i’or/tis (1880), 14 Oh D. 372 ; see CUi)k v. /Yos/lHis (1808), 37 
1j rl. (en.) (!. A.); and see p. 145, mile 

{/) Seep 232, fin/e 

iq) lie < 'hennt'U, Joiicft v f'licnneU (1878), 8 Oh. D 492, 0. A ; Ite Beddoe, 
Don'hcs V ('oihim, [1893] 1 Oh 547, C. A.; and conii>are p. 232, avU' 

(li) Godfiry v. lOrtfson (1747), 3 Atk. 517, 618 ; Sandon v. Hooper (1843), 

6 Beav. 246; Shinier v. CoUnm (1857), 5 W. R 744; and the costs of 
defending proeoedings caused by the mortgagor claiming to dispose of the 
wlioJe ])ropcity when part did not belong to him, bnt not the costs of an 
appeal (lie. Hofmann, Hr piuic Cinr (1879), 11 Oh. D 02, 0. A.), and see 
]i. 186, oidfl. la a redemption action the eo.sts of a jiending foreclosure 
action must he provided lor (Ahi'tworth v. Hoe (1850), 14 Jur. 874). 

(«) Jiamitden v. Langley (1790), 2 Vern 530; Stthinel v. Jones (1802), 

7 1j. T. 700 ; see Clark v. Hoskins, supra, at p. 509; lie Baldwin's JJstaie, 
lloiiO) 1 1. K. 15 

()) Vailer X. Watkins (18.59), ,Iolin. 133: “It is the ordinary ease of 
:uijo]ic who has the misforliuie to have dealings with a litigious jiersou, 
who is unable to pay the costs occasioned by his conduct” {ibid, per 
W ,MU>. V at p. 137). Siniilaily the mortgagee cannot charge the costs 
ot <l<-)en<ling an action of tresji.iss hi ought by a third person (Owen v. 
CroHifi (1857), 5 W. R. 645); and see p. 187, ante 

(i) Bamsden v. Langley, supra , aoe Be Love, Hill v. Spurgeon (1885), 
29 Oil. I). 348. C. A. 

(i) Dryden v. Fiost (1838), 3 My. &, Cr. 670. So a mortgagee, who has 
sold under a eontiact which is nneni'oroeable for niisdcseiqitiou, cannot 
charge tln^ costs ol a suit for specitlc pertoriuance (Peers v. Ceeley (1852), 
15 Beav,* 209). 

(w) ilvrke v. O'Connor (18.5.5), 4 1. Ch. K. 418, w^here an action lor r©n<| 
fiuled (!irough being brought lu the uailio of the. wrong person. 
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(2) Costs incurred in o))tainin^ possossion of the mortgaged ts. 

pn)perty. Thus the mort<»iigee is allowed expenses of taking Accounts, 
possession (n), and the costs of an action to recover possession (f»), of — 
the mortgaged property, and these may bo included in his account obtaining 
as “ just allowances” without special mention in the order(p). possession; 

(3) Costs of recovering the mortgage debt. The mortgagee is (S)of 
allowed the costs of an jiction to recover the mortgage debt, whether i<‘< ovoiing 
brought against the mortgagor (q) or a surety, and notwithstanding 

that the action is uniiroductive thi'ough the insolvency of the 
surety (r); the costs inculont to the dislioneur of a bill or note (x); 
and costs of adnjinistration to a deceased mortgagor, if this is 
required for recovering tlie debt(/). 


(iv.) Cotfs, Chnrfft's aud Kxjirnsfs Ornei'alh/. 

434. The mortgagee's C(*Hts, charges and expenses which he can 
add to his security do not, in the absence of special stipulation 
include the costs of negotiating the loan and preparing the 
mortgage: for these the mortgagor is personally liable (/i). Tliey 
include the following (c):— 

(1) Costs of completing the security, such as the costs of 
obtaining a legal mortgage in pursuance of an agieomenfc 
accomjianying a mortgage by deposit of deeds, hut not the costs 
of investigating the mortgagor’s title for the jiurpose of such legal 
morlgageuf); and where the security is on a fund in court, and 
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(n) Wdkes v. Sauvion (1877), 7 Cl\. D 188. 

(«) Mdhr Y Major (1818), C<> 0 ]> temp Cott. 5.50; Tvcic/x v. John 
(18:18), 0 Sim. 36G ; Snndon v. Hooper (1843), 0 Hcav. 240, 2r>(); Hhyu v. 
Crouch (1857), 5 W. R. 545 ; see Uorlock v »S'nji7A (1844), 1 Coll 287 

(/)) See ird/icx V. Sauvion, supra, commenting on Uorlock v. Smith, 
supra. Formerly the costs had to be expressly mentioned in the pleadings 
{Millarv. Major, supra ; compare Ward v. Barton (1841), 11 Pini. 534). 

{q) National Provincial Bank of Rnqland v. Games (1880), 31 Ch. D. 582, 
C. A. Lewis v. John (1838), 9 Sim 300, contra, is overruled on thi'^ point, 
though it has been objected that such costs are not costs in relation to the 
mortgage security (Merriman v. Bouncy (1804), 12 W. 11. 401). 

(r) Ellison v. Wriqht (1827), 3 Russ. 458. And it is the same where the 
contract of suretyship is subsequent to the mortgage ()5i«cAs v. Ashby if: Co. 
(190:i), 88 I-. T.'393). 

(s) Aberdeen v. Chitfy (1839), 3 Y. & C. (ex ) 379. 382. 

(t) Bamsden v. Langley (1700), 2 Vern. 630 ; sec Ward t. Barton, supra ; 
and costs of administration necessary for enabling the mortgagee to 
enforce his rights against the property are allowed {H unt v Femnes (1803), 
9 Ves. 70); but costs of aduiuiistration incurred by the mortgagor’s 
represent,ative without the request of the mortg.agee do not take priority 
to the mortgage {Saunders v. Ikinman (1878), 7 Cli. I). 825). 

(o) Where the mortgage is to cover “ every sum advanced or paid 
by the mortgagee to, or to become owing to him by,” the mortgagor, this 
does not cover costs {Field v. Hopkins (1890), 44 Ch. D. 624, C. A.). 

(6) Wales v. Carr, [1902] 1 Ch 800 ; see Gregg v. Slater (1866), 22 Beav. 
314. But under special circumstances they may bo allowed, and then they 
include fees to counsel for settling the draft mortgage {Nicholson v. 
Jeyes (1853), 22 L. J. (CH.) 833, C. A.). As to the costs o£ the mortgage,, 
see p. 123, ante. 

(c) As to costa of reconveyance, see p. 317, post. * 

(d) National Provincial Bank of England v. Games (1886), 31 Ch. D. 582, 
C. A., including costs of correspondence as to the legal mortgage. Similarly, 
the costs of a surrender of -opyholds are allowed {Pryce v. Bury (1854), 
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the mortfpigee is eiiipowered In' tlie mortgage to apply for a atop 
order, the costs of tlio applioiition {r). 

( 2 ) Expenses of mainteniiiiee and improvement of tho mortgaged 
property (/), such as caretaker’s wages ( 7 ), the expenses of necessary 
repairs (/i), and of ])ermaiient improvements properly undertaken (i), 
and payments to agricultural tenants (k). Expenses of repairs are 
allow'ed as “ just allowances ” without exiness mention in the 
order (1 ); hut to obtain ex])enses of permanent improvements the 
mortgagee must allege and prove some ex])enditure of this nature, 
and then an impiiry as to money properly (m) laid out in lasting 
imin'oveujents ■will be directed (a). Tho mortgagee is also allowed 
extraordinary expenses incurred for the protection of tlie property, 
but the mortgagor should be informed of the outlay as soon as 
possible (o), A second mortgagee in possession is not entitled as 

23 L. J. (on ) 676. 678, A.; see Lnue v Khuj (1799), 3 Solon, .Tudg- 
ments and Orders, 6th ed.. ]> 1958) ; but not the costs of an order 
appointing tmstees und<‘i tho Settled Land Act, 1882 (4f) & 46 Viet. c. 38), 
tor the purpose ol leasing tho property {Field v. lloplinit (189('), 41 
Vh. D. 624, A.). 

(c) \¥<tddilove V. Taylor (1848), 6 Hare, 307 ; see Iloole v. lioberfu (1848), 
12 Jur. 108, where the costs of a needless apjihcation were disallowed. 

(f) White V. (Hty of London Brewery Co. (1889), 42 OL. I). 237, 243, 0. A. 

(ff) Brandon v. Brandon (1862), 10 W. K. 2S7 

(A) Godfrey v. Watnon (1747), 3 Atk. 517 : Sandon v. Hooper (1843), 
6 Bear. 246. 

(i) Sliepard v. Jones (1882), 21 Oh. D. 469, 476, 0. A.; see Spurgeon v. 
Collier (1758), 1 Eden, 55, 63 ; Havey v. Durrani, Smith v. Durrant (1857), 
1 Do 0. & J 535, 554, 0. A.; pp. 164, 203, ante. 

(Ic) See Oxenham v. Elh» (1854), 18 Beav. 593, where payments for 
which the mortgagee was liable to an outgoing tenant weie allowed alter 
certificate and payment of the amount duo. But in Barron v. Lanee.field 
(1853), 17 Beav. 208. further expenses w'cro not allowed after certificate. 
As to the mortgagee’s liability to tenants, see Agricultural Holdings Act. 
1908 (8 Edw. 7, c. 28), s. 12, replacing Tenants Oonipciisation Act, 1890 
(53 & 54 Viet. c. 57), s. 2 ; title Aouicultork, VoI, I, p. 263. 

(l) Tiplon Green Colliery Co. v. T%plon Moat Colliery Co. (1877), 7 Oh. D. 
192; and seep. J54, anfe. But repairs done without the written authority 
of mortgagees by a receiver (see p. 266, post) appointed by them under 
the Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
cannot be included in tbeir account {WhUe v. Metcalf, fl903J 2 Oh. 567). 

(m) Houghton v Sevenoaks Estate. (Jo. (1884), 33 W. 11. 341. 

(n) Tiplon Green Colliery Co. v. Tiplon Moat Colliery Co., supra , 3 Seton, 
Judgments and Orders, 6th ed , p. 1957 ; see Webb v. Jiourke (1806), 2 
Scb. & Let 661, 676 ; Qiuirrell v. Beekford (1807), 14 Ves. 177 ; Schole,- 
field V. Lockwood (1863), 11 W. li .555 ; and as to objecting to the allow¬ 
ance, see Powell v. Trotter (ISGl), 1 Drew. &, Sm. 388. To obtain an 
inquiry it is sufficient to give general proof of expenditure, and primd 
facie proof that it has been laid out in lasting ini])rovomeuts; but if the 
proof establishes that the works aro improvements proper to be allowed, 
an account ot moneys so laid out will be dweeted {Shepard v. Jones, 
$upra), A similar dixeotion may bo given where an adverse possessor has 
to yield up possession {Pelley v. Bascombe (1863), 11 W, R. 768). When 
the mortgagor is seeking, not redemption, hut an account of proceeds of 
sale, the mortgagee’s right to an inquiry as to improvements is stronger, 
since he is of course entitled to the expenses to the extent that they have 
increased the selling value of tlie property {Shepard v. Jones, supra, at 
p. 478 ; Henderson v. Asiwood, Astwood v. Cobbold, CohbolA v. Asiwood, 
[18941 A. C. 150, 163, P. C.). 

[ 0 ) Trimleston (hwd) v. Uamill (1810), 1 Bull & B. 377, 386. 
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against the lirafc niortgageo to a charge for uioiioys expended in 
preserving or penuanently improving theprojierty ( p). 

( 8 ) Wliere a mortgagee has to account for profits, ho is allowed all 
expenditure necessary for obtaining those profits ( 7 ); and if by the 
terms of the mortgage deed this expenditure is authorised and the 
mortgagor has covenanted to pay it, it can, in case of deficiency, 
be charged against the property or allowed out of the proceeds 
of sale ( 7 ). 

(4) When the mortgagee has redeemed the land tax, the mortagor 
has the option of taking the benefit of the redemption and repaying 
the amount expended, or of letting the amount remain as a charge 
on the land («)• The mortgagee of copyholds can add to his mort¬ 
gage any compensation or consideration money or expenses jiaid by 
him under the Copyhold Act, 1894(t), inresiiectof enfranchisement. 

(5) Under the statutory power already referred to {«), and so far 
as no contrary intention is expressed in the mortgage dei'd, the 
mortgagee is allowed the premiums in respect of tiro insurance, 
with interest at the same rate as that fixed by the mortgage («). 
Apart from power conferred by the terms of the mortgage or statute, 
the mortgagee cannot charge such premiums in liis accounts {h), 
except when ho is mortgagee in possession, and then the premiums 
fall under “ just allowances ” (c). 

"Where the security covers a life policy, the mortgagee is 
allowed premiums paid by him for keeping the policy 011 foot (d); 


SKcr. 

Accounts. 

(3) Expen¬ 
diture 
incurred in 
making 
prolits. 


fA") Land la’c 

micmpticn 

price. 

Enfranchise¬ 
ment money. 


(fi) Insurance 
pretuiiima and 
other salvage 
payments: 

(a) fire 
iiisiiranee ; 


00 life 
uisiiratice ; 


(p) Landownem IPesf of Enghmd and South IPnies Land Drainage and 
InMsure Co. v. Anhford {1880), 16 (Jh. D. 411, 4311; see j) 120, ante. 

(q) Bompas v. King (1886), 33 Ch. D. 279, 288, 0. A. ; WhiU v. ('dg of 
lotulon Brewery Co. (1889), 42 Ch. D. 237, 243, C. A. 

(r) Norton v. Cooper (18.’54), 6 De G. M. & G, 728, C A. 

(s) Knowles v. f’/iapwian (Isis), 3 8 eton, .JiidgmentH mid Orders, 6 U 1 (“d , 
p. 1960. As to laiul tax roderiiption, sec title Land Tax, Vol. XVIll., 
pp. 321 ct seq. 

(t) 57 & 58 Viet. c. 46, 8 . 39 ; see title Copyuolbs, Vol. VIII., pp. 114 
et seq 

(fl) Conveyancing and Law of Property Act, 1881 (-14 & 45 Viet c. 41), 
8.19 (1) (ii.); ace pp. 122, 123, ante. A more limited power was given by 
the repealed Trustees and Moitgagees Ac , 1860 (23 & 24 Viet. c. 145), 
ij 11. As to application of the insurance moneys, i-ee p. 121, ante : and 
as to a joint insurance by mortgagor and mortgagee, see Kogers v. O'taze- 
brook (1842), 12 Sim. 657. Where the mortgagor has covenanted to insure 
and has neglected to do so, the mortgagee cannot, apnit from b a ute, 
insure and imarg ■ the premiums as against a second moitgiigce (Brook v. 
Stone (1865), 34 L. J. (cii.) 251) ; and see, further, title Insubancr, 
Vol, XVII., pp. 521 et seq. 

(b) Dobson v. Land (1850), 8 Hare, 216; Bellamy v. Brickenden (1861), 
2 John. & H. 137. 

(c) Scholefield v. Lockwood (1863), 11 W. R. 655. 

(d) Bellamy v. Bnckenden, supra , Oill v. Downing (1874), L, R. 17 Eq. 
316. Where the insurance office are the mortgagees, and the policy ha.s 
been actuaUy issued (Orey v. Ellmn (1866), 1 Gilf. 438), they can, if the 
mortgage rives them such power, debit the mortgagor with the premiums, 
and add them to the mortgage debt (Fitswilliain (Earl) v. Price (1858), 
4 Jur. ^N. 8 .) 889 ; see also Brown v. Price (1868), 4 Jur. (n. s.) 88 ^. h’or 
direction for account of premiums paid by the mortgagee, see 3 Seton, 
Judgments and Orders, 6 th ed., p. 1968. In Ireland, where salvage pay- 
mehts are more readily recognised, a second mortgagee may have priority 
for premiums paid by him (Be Power^e Policies, [1899J 1 I. R. 6 , C. A. ; 
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and, f'pnorally, he will be alltUA'pd suras which are properly expended 
for Iho preservation of tlie mortgaf»ed property, such as fines for 
the renewal of leases (e) ami ground rent (/). But such advances 
follow the principal delit, and if the right to recover this is post¬ 
poned, the right to reco\er salvage payments out of tlie property is 
also postponed!//). 

(G) Jn the absence of special agreement a nioTgagee is not 
entitled to any romuiioraiion for his special trouble in relation to 
the mortgaged jiroperl.y, find licnce, when he is in juissossion, he 
cannot charge for work done by himself in collection of rents and 
inanagoniont (/f); but he can employ a house or land agent ora 
bailiff at commission or a salary, where the w'oik is so troublesome 
that in the ordinary course he would do this if the property were his 
own, find he is allowed the expiuise so incurred in his accounts (i). 
lie can, liowisver, stipulate lor payment for his own work (/r), and 
if the slipulatioii is free from any circumst.incos of ojipression or 
mitair dealing, etfect will bo given to it (/). ^Vhere the mortgagee 
IS a company, it may mnjfloy its own directors at remuneration to 
do woik 111 connection with tlie propiu’ty and charge lliis against 
the mortgagor in addition to its own agreed remuneration(;«). 

and coniiMro tide Likn, Vol. XfX., p 21 ; mid a.s to lien for proiniiiius, 
hoo ti1l(' iNseiiiNf'E, Vol. XVll., p. 5(52). 

{(') Manloi'c V. Utile and JinitoH {UiHH), 2 Torn. 84; Laton y Mertinx 
(lV4.f), 2 Atk. 1, 4; Woollc}/ v. Drage (17115), 2 Anst. 5.51 ; Bnhop v. 
JIanifll (1807), 3 Sidon, ,fud>;niciits and Ordois, Gtli cd., p. 1058 ; Hamdlon 
V. Dentn/ (1800), 1 Hall .k H.'lOO. 202. 

(/) Util v. Jhoivtn' (18-14), llimv temp. Sug. 42G ; Ihandan v. Biandon 
(18(52), 10 W. 11. 2S7. 

(< 7 ) Burroivex v. Molhii (18'“0, 2 .lo vl- L.it. .521 

(h) Lunqhlaffe v. Fen’raL, 1 env'idc v. Lantpiajje (]S0,5), 10 Vos. 40,5; 

Felntei v. Cothim (18.57), 5 W. 11 744 ; Be ]]'(tills, Fx parte, LieLorish (18001, 
2,> (/. H. ii. 17G, 182, A.; aoo Sieholxun v Tntin (No. 2) (1857), 2 

K & ,1. 150. 

(i) Banithony Tloilmote 1 Vern. .210; (lodfrcgy. ir«/ww (1747), 

2 A(lf. 517 ; Drvtx v. Dendji (1818), 2 Madd. 170 ; Leith v. Irvine (18,32), 

1 My. A K. 277, 205 , 20G; tS. later v. ('oitam, supra . Fj/re v. Hughes (1870), 

2 ('ll. P. 148, IGl ; lie Wallis, Fr parte Lickorish, svpra. It is not a 
iiiatlor of coaiNo to allow tLc expense ol a collector (Union Bank oj London 
V. hup am (1880). IG Ch. D 52, 5G). 

(/,) Formerly such a stiimifiiion was void as tending to oppression or 
u nry, and as a collateral advantage [Frcneh v. Baron (1741), 2 Atk. 120 ; 
NVo/f V. Brest (1788), 2 Term lie]). 228 ; Chambers v. Goldwtn (1804), 9 Ves. 
254, 271; Barrett v. liartleg (18G6), L. K. 2 Eq. 789, 705 ; Comyns v. 
Comyns (1871). 6 I. It. Eq. 582 ; Fi/re v. Hughes, snpra , Field v. Hopkins 
(1800), 44 ('ll. 1). 524, C. A., per Kay, J ), though tho mortgagee might 
sti^mlate for tho appointment ol a receiver to be paid by the mortgagor 
(Clumbers v. (hldwin, supra ; see Langntaffc v. Fetiwwk, Fenwick v. Lang- 
siaffr,nipra) 1 n principle.bowevei, there is now no objection to it (Biggsx. 
Iloddinott. Jloddmott v. Biggs, {ISOH] 2 Oil. 207, (k A.; see Bath v. Btanmrd 
Land Co., Ltd , [1011] 1 (.!h. (»18, C. A.), so far as the stipulation is con- 
tined to the continuance of the mortgage eee.iuily (Brotvtie v. Byan, [1901] 
2 I. R. 652, 0. A.; Noakes To . ltd. v. Biee, [1902] A. 0. 24; Bradley 
V. CarnU, [100.3] A. C. 252), compare Mnocwell v. Tipping, [I903j 1 
I. R. 499 ; and see pp. 148, 14 (, ante. 

(1) See Barrett v. Bartley, supra. Such a provision is not allowed as 
between solioitor-mortgagee and mortgagor, where the mortgagor has had 
no independent advice (Byre v. Hughes, supra ); see title Solicitobs. ^ 

fm) Bttth V. SUmdard Land Co., Ltd., supra, disapproving Kava/nagh v. 
'Worki/fUfman's Benefi BuUding Society, [18961 1 I. R 66, C. A, 
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(7) The mortgagee is entitled to charge tho expenses of any 
actual( r) or attempted(u) sale; but, upon the juiiiciple already 
stated (p), he cannot charge remuneration for his personal services 
in connection with the sale((/), unless this is expressly agreed with 
the mortgagor (r). If the sale has been in effect comlucted subject 
to the control of the court, tho auctioneer’s fees are allowed only oii 
the court scale, though a higher scale might be reasonablo on a 
hale out of court (s). 

(8) A transferee of a mortgage can add to his security the costs 
of the transfer, if the mortgagor has been retjuired to pay tbo di'bt 
0]‘ if interest wa.s in arrear; ()tbej’wi''0 be cannot (/). 

(0) Interest at the rati‘ reserved by the mortgage (u) is usually 


Sect. 6. 
Acconnts. 

(7) Expenses 
of sale. 


(8) Costa of 
tiansfcT of 
moitgagc. 

(9) Intel 
ou expeitso. 


(v) ir/t/fe V. Vitjf of Londoit Ilrnwery Co (1SS9), 42 Ch. 1>. 2.^7, 243. t'. A. 
(o) Farrer v. Lucy, Haillnnd dfc (?o. (1885), 31 Cli 1). 42, <1. A. ; see 
Thompxon v. Ramholl (1838). 3 Jur. 53 ; Hullon v Jlitwhuys (184!)), 3 Kxt-li. 
401 ; Bdflcii V Wcd<iwood Coid (ind Iron Co (1884), 28 Ch. 1). 317. Accopt- 
iitice of a clicquc for tlio deposit, which is dialioiioutcd, i.s not nc 'Ufiinicc so 
as to deprive tlie inoitgagoo of his light to the expenses {Fancr v. Ln’ ij, 
Ihnthnd d) ('o , supra), 
ip) See p. 242, au(e. 

(q) 'liiiis an auclnmecr {Matniixon v. Vhrhe (1854), 3 Drew, 3; Fvrber 
V. Cobh (18S7), 18 Q. 15. D. 494, 509, Cl. A.), or a brolipr-niorlg.agee (Arnold 
V Qanier (1847), 2 I’h. 231), eaunot charue a eoniiui.s.sion loi selling. 
l.Iiough customary allowanees to insurance brokers who wore luortgagoos 
have been sanctioiiod, if nol. ohjecled to at tJio tune by the nioitgagor 
(LSorinq v. tSl<inlou (187(>). 3 (Mi. 1). 502, 0. A.), rornieily, a sohcilor- 
inortgagee eonld not ohargi^ iiroiit oosls lor w^oik done in eonneefjou with 
tlie mortgage, iiieluding tlio eosls ol a redeiii]iti(m or loieelosiue action 
(f^rXnier v. Voltam (1857), 5 W. K. 744 ; lie Roberts (1889), 43 (ii. D. 52 ; 
Re Widlis, Kx parte Liekonsh (1890), 25 Q. B. D, 170, A., Stx)ve v. 
Lielorish, [1891] 2 Ch. 303; Re Jhody. FinJier v. J)oody, Ihhhed v. Lloyd, 
[1893] 1 Oh. 129, 0. A.); nor conhl ho ehajge for work done for liiinself 
and a co-inortgagco (i/»o7, at p 140). Thisiule has been abolished as to 
solicitors by the Mortgagees Legal Costs Act, 1895 (58 & 59 Vict. c 25), 
with regard to costs uiidor judgments suhscipiont to the AcX{Eyre v. iri/im- 
Vackensie, 11890] 1 Oh. 135, 0. A.; Bay v. Kellond, [1900] 2 Ch. *745, 

A.; see pp. 124,145, ante): hut it continues in lorce as to other persons, 
tliough it docs not extend, as held in Matthtson v. Clarke, supra, to s.ilcs 
by a firm of which the mortgagee is member, provided that the mortgager 
is, by agreement, excluded irom sl aring in the profits of tho iransaelion, 
or that, il there is no agreement, his iiait nersiiip shaie is noi allowed io 
Ids co-partner (Re Boody, Fislu r v. Thody, Jhbhert v. Lloyd, siipta, ptr 
.Stirling, J., atpp. 136.137); and where the mortgagee’s solicitor, who is 
also agent for the msnrimce otliee, pays tho preiniums and lei'eives a eom- 
luissiou fioin tho otliee, tlie mortgagee is entitled to ch.nge the lull 
pieiniuins (Le,ele v. Wallace, (1888), 58 L. T. 577). 

(r) Formerly such an agieemoiit was void, as giving the mortgagee a 
eollateral advantage (Lcilh v. Irrine, (1833), 1 Mv- & F 2'J7 : Jtrood v, 
Sfilfe (1863), 11 \V. R. 1030; James v. Kerr (1889), 40 CJi. D. 449, 459 ; 
Fvtld V. Hopkins (1890), 44 Oh. D. 524, 0. A., per Ka\ , .1., at p. 530 ; The 
Renioell Tower (1895), 72 L. T. 604). This reason does not now’ exist, but 
the agieomcnt will not be enforceable after the ledemption of the unuL- 
gago (Browne v. Ryan, [1901] 2 J. R. 653, 0. A.; sec pji. 143, 144, ante.). 

(«) Re Wolford, Walfordv. Walford, [1889] W. N. 23, C. A. 

(t) Re Rodeliffe (1856), 22 Bcav. 201 ; Bolingbroke v. JJinde (1884), 25 
Oh. D. 795; and see title Custom and Usages, Vol. X., ]). 284. 

(a) WooUey Draqe (1795), 2 Anst. 551; Stephenson v. Green (1801), 
3 Seton, .Tndgmonts and Orders. 6tlicd., p. 2080 : Townoy v. Moore (1850), 
3 Seton, Judgments and Orders, Ctli ed., p. 1957 ; Cleneross v. Puiman 
(1859), 3 Setou, Judgments and Oiders, Otlx ed., p. 1959. 
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allowed on outlays of a perniauent nature, such as renewal fines(?!). 
or expenses of lasting imp"oveinents (c), or redemption of laud 
tax (d), or where there is no income to meet them, such as 
premiums of life policies (<'); but not on the expense of ordinary 
repairs, where the mortgagee is in receipt of the rents and profits ( f ), 
unless, perliaps, where the expense exceeds the balance of rents 
after payment of interest (^/). 


Part VIII.—Remedies of Mortgagees. 

SeoT. 1 .—General Hight to Pursue Iteniedirs Concurrently. 

435. So soon as the mortgagor has made default (/») in payment 
of the mortgage debt, the mortgagee is entitled to pursue any or all 
ot his remedies, subject, as regards the powers of sale and appointing 
a receiver, to the restrictions impo,scd by agriiement or by statute, 
according as the powers are express or statutory. Hence the 
mortgagee ctin at the same time sue for j^ayment on the covenant tn 
]»ay principal and interest, for possession of the mortgaged estate, 
and for foreclosure (?), and can combine these claims in the same 
action (/i) ; ajid until judgment nisi has been obtained in his 
foreclosure action ho can exercise his ])ower of sale(/). 

(h) Slauhve v. Ualc and Bruton (1688), 2 Vern, 84; Lacon v. Jileiiins 
(]743), .3 Atk. 1, 4. 

(v.) Webb V. Uoihe (180G), 2 Sell A’ Lef. 6f)l, 676; Quarrell v. Beckford 
(1807), 14 Vcs. 177. 179 ; (1816), 1 Madd 269, 281 ; see Bmkr v Cooyn 
(1700), I’l'cc. Oh, 116; .and c.ases oitcd fiom .Solon, Judgments and Orders, 
6th ed.. Ill note (o), p. 243, anic. 

(d) Knowles v. ('hapnian (1815), 3 .Soton, Juilgmeiils and Orders, 6tli 
ed., p. 1960, whore 5 per cent, wan allowed 

(e) Hodgson v. Hodgson (1837), 2 Keen, 704; Marshall v. Nunn (18.5;!). 
3 Seton, .Tudgmeuts and Orders, p. 1958 ; Bates v. Johnson (1859), 3 
8cton, .ludginents and Orders, 6tli ed , p, 1958. 

(_/) Ill the oases cited in note (a), p 243, ante, iiiteicst on expenses of 
repairs was not allowed ; hut sometimes it has been allowed [Eyre v. 
Hughes (1876), 2 Oh. D. 14S, 164; King v. Kitchener (1871), 3 Seton, 
Judgments and Orders, p. IG.-iS, 0. A.; and see 3 iSeton, Judgments and 
Orders, p. 1978). 

tg) See 3 Seton, Judgments and Orders, p. 1978; see Wriqleij v, Oill, 
[1906] 1 Ch. 165, 169, 0. A., where the dictum that the allowance of 
interest oii necassary repairs .and lasting improvements was very unusual 
heems erroneous so tar as it lelers to lastiug improvements 

[h) WTiere a day for payment is fixed by the mortgage deed, the 
default occurs when this day has elapsed without payment (seepp. 71, 
147, ante) ; where no day is lixed, there is default when the money is not 
paid on demand (see (lases with Opinions of Counsel, Vol. II., p. 51). 

(i) LoekhaH v. Hardy (1840), 9 Jieav. 349; Cockefl V. Bacon (1862), 16 
Beav. 158: Palmer v. Hendrie (1860), 27 Beav. 349, 351; see Burnell v. 
Marlin (1780), 2 Doug. (K n ) 417; Rees v. Parkinson <1705), 2 Anst. 497; 
Barker v. Bmark (1840), 3 Beav. 64. 

(A,) Dyniond V. Ow/f U876), 3 (;h.D, 512,C A.; Grecnoughv.Littler (ISM), 
15 Ch. i). 93; Farr&r v. Lacy. Hartland & Co. (1885), 31 Ch D. 42, C. A. 
Porraefly the mortgagee sued at law on the covenant, and in equity for 
foreclosure IFarrer v. La&j, Hartland & Co., supra, at p 60). As to joining 
a claim for possession with the action for foreclosure, see p 284, post., 

(1) An Older for foreelusure nisi only suspends the power of sole; 
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If the mortgagee realises part of the (lel)t by his action on the 
covenant, or by sale of part of the property, he must give credit 
in the foreclosure action for the amount realised ; and if, after 
foreclosure, he proceeds on the covenant, he reopens the foreclosure. 
A realisation of the whole debt gives the mortgagor an immediate 
light to reconveyance of the mortgaged property romaiiimg 
unsold (r«). 

Sect. 2.— Sdl^. 

Rrii-SECT. 1. - Voirir of Sale. 

436. So long us the equity of redemption remains vc'sted in the 
mortgagor, the mortgagee cannot sell tlio pioperty except under an 
('xpress or implied po\\er of sale, or under a statutory power, or 
with the concurrence of the mortgagor (/<). It was usual to insert 
in mortgages executed before the 1st .Tannary, 1882(0), an 
exjuT'ss pover of sale, and this is still done, where on account of 
special eircumstuncos, or of the ini])ortanco ot the transaction, the 
intending mortgagee preh'rs not to lely on the statutory power. 
The Oldinary exjiress ])ow’cr(jd gives to the mortgagee, and evi'vy 
person for the time being entitled to give a discliarge for the 
mortgage debt, jaiwer at any time after the day fixed for ])ayrnent 
<0 sell either by public auction or private contract (/y), and subject 
to spe(‘ial conditions as to title; and, if there are prior charges, to 
sell either subject to or free from sucli cliarges, and in tlie hitter 
case to [lay them oil’ out of the purchase-money ; and to execute 
a.ssurances to the jmrcliasei'str). 


pec p. 2!ai, iiosl. St'o a'’, to rcruedics lor looid iiu])r()v('iiie»t diarges, liilo 
IIioirwAVS, Siitnicrs, and Bridges,V ol. AVI, p. 2!U; and laud impiovi!- 
iiicnt cliaiacB, title Laxu Ixipuovemknx, Vvd. XV'JII., p 29S. 

(m) IjOcUtart v. Hard}/ (ISiii), 9 Jleav. 349, 365; see p. 308. pod. It 
lollows tliat wdiere there aie collateral seciiritios the mortgagee should 
lealisfi these first, and then foreclose iii respect of the balance of his debt 
(Diisun V. Jl/i»ri« (1842), I Hare, 413, 423). 

(«.) Wlieie, the mortgagor sells and obtains the eoncurrenoe of the mort¬ 
gagee, a deposit jtaid to their common agent who absconds is well paid as 
heiwecn the mortgagee and the purchaser (Rowe v. May (1804), 18 Heav. 
013); but the mortgagee cannot be charged with it by the mortgagor or by 
a subsequent incuml)janc<‘r (JUtriow v. M'hdo (1802), 2 John. & 11. 580). As 
lo the appropriation of proceeds oi sale received by the mculgagee, see 
p 259, ante. 

(o) See Oonvoyanoiiig and Law of Projieity Act, 1881 (11 & 46 Viet. o. 41), 
s 1 (2). It was not till recent times that the iiiseitiou ol a power ot sale 
became a matter of course In 1857 it was said not to be a universal 
practice (Clarke v. Royal Panlrchnwon (1857), 4 Drew. 20, 30). The inser- 
lion of the express power coutmued until 1882, notwithstanding the 
statutory powder given by the 'riuslces and Mortgagees Act, 1800 (23 & 24 
Viet. 0. 145) (Loid ('ranworth’s Act); see p 247, pod 

(p) 8ee Encyelopivdia of I'oiius and Precedents, Vol. TUI., p. 609. 
I'minerly morigagcs were frequently created by vesting the property in the 
mortgagee on trust for sale ; seep 118, imle. 

(q) Where the pow^cr is to sell by public auction, a ‘ale by private con- 
(.rac't is invalid (Rroiiard v. Ihmarexqve (1841), 3 Moo. P, C. C. 457); but 
under a power to sell by public auction or private cont ract there is &o need 
to offer the property at public auction first (Dnvoy v. Durrani, Srmth 
v. Durrant (18.57), 1 De H. & J 535, 560, 0. A.). 

(r) Wheie the powei, instead ot cxpicb.sly anthorising the mortgagee lo 
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Provifiion is usually mado that the power shall not be exercised 
until a notice to pay off the mortgage debt has been given and 
default has been made for a specified time, or until interest for a 
specified time is in arrear(>>l, or until default is made under some 
<)ther stipulation in the mortgage; and purchasers are usually 
protected from liability to soe that the power has become exercis¬ 
able. There are also furtlier provisions enabling the mortgagee to 
givo a receipt for tlio pnrchase-inoney, and declaring trusts of the 
proceeds of sale. Tlio inclusion of a power of sale does not prejudice 
the moilgageo’s right of foreclosure (0. 

437. The }>owor of sale is paramount to any subsequent arrange¬ 
ment between the mortgagee and mortgagor for tlie management of 
the ])remises {a). It is not extinguished by an ineffectual attempt to 
exorcise it(/)); and tluuigh tlie mortgagee believes himself to be 
absolute owner, and sells as such, the sale can be sujiporieJ as a 
sale under the power (c). The power, when duly exercised, extin¬ 
guishes the mortgagor’s equity of redemption, and lie is thenceforth 
only iniorested in the surplus proceeds of salo {d). 

Srii-Si'-CT l. — ImiiiKtl I’oirir of tiale. 

438. A mortgagee of iiersonal chattels, when possession has 
1)0011 dolivored to liiiii (c), and a mortgagee of stocks and shares, 
including a mortgagi'e by deposit of the share certificates with a 


convey, coiitaina a covenant, by tbo uiorlgagor to execute the conveyance, 
l.his docs not aifcct the jiurchascr, iitid he cajiiiot insist on the uiortgagor’e 
concuriciico {Chiy IShurpe (1802), 18 Ves. t)4G, u.; Cordcr v. Morgan 
(1811), 18 Vcs. 344). 

(s) Previously to 1882 the periods were six months’ default in payment 
of piincipal, or three mouths’ intcio.st in aircar {(Joe.kbum v. Edwaids (1881), 
18 Ch. D. 449, 456, C. A.). In special cases the power is made exercisable 
at any time after default, hut this is an unusual provision, and may be 
oppressive (Miller v. Cook (1870), L. It. 10 Eq. 641, 647), and it should not 
bo inserted m a moitgage by a client to his soheitor without explanation, 
unless, perhaps, in the caso of a second mortgage (Coclcbum v. Edieardu, 
hupra ; Craddock v. Boqcrts (1884), 53 L. J. (cii.) 968). This rule, howevei, 
docs not apply where the mortgage is to sechre an existing debt for which 
i.he solicitor is pressing, or where the subject-niat<.cr ol the mortgage is 
hazardous (Pcoley'nTnikteev. (1880), 33t^h. 1). 111,0. A.). \Mieie 

ihe ]>ower is exercisable on delault m payment of tlio debt on demand 
icasonablo timo must be allowed to the mortgagor to eom])ly with the 
iloinand (Rogers v. MuiUm (1802), 7 II. & N. 733 ; eompai’o Mai^sey v, 
W/.(m/cu (1868), L. R. 4 Exeh. 13; and see p. 114, anie). Costs unpiopcrly 
obtained by a solicitor-mortgagee under a threat of selling can be recovered 
as paid under duicss (Close v. Phipps (1844), 7 Man. G. 580); and see 
title SOI.K'ITOKS 

it) yee Slodc Rigg (*1843), 3 Hare, 35. 

(ft) 'Phns a n'ceivcr aiiphnitcd by a subsequent deed must join in a con¬ 
veyance to a purchaser il tikis is necessary for the puichaser’s title {King v. 
Jleemii (1S53), 3 Ue G. M. it. G. 890, 0. A.). 

(b) Jlcndersini v. Astwood, |l894J A. 0. 150. 

(c) Uenderson v. Astwood!\s-uora; JJeverges v. Handeman, Chirk <fc Go.. 
[1902] 1 Ch. 679, 596. C. A. ) 

(d) iSee p. 71, ante, and p. 2fr9, post. 

(c) See Re Moiritt, Ex parte (i)(fieial Receiver (1886), 18 Q, B. 1). 222,23?, 
C. A.; and (Jills or S(ilk, Vol. 111., p. 41, As to the distmetiuu 

betwoeu mort gages and pledges; Boe p. 73, anti. 
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blank transfer (/), has, in the absence of an express power of sale, ^ 

an implied power to sell the mortgaged property, where a day for Sale, 
payment is fixed by the mortgage, at any time after default, and, 
where no day for payment is fixed, after reasonable notice has boon 
given to the mortgagor, and default made in payment in pursuance 
of such notice {g). The notice, in addition to fixing a day for pay¬ 
ment, should intimate that in default the mortgagee will sell {h). 

In the case of shares, a month’s or perhaps a fortnight’s notice is 
reasonable (?)• The mortgagee does not prejudice his implied 
power of sale by claiming more than is due to him (k); but he 
refuses at his own risk a tender of the amount actually due {1). 


Sub-Skct. 3 .—StatutoTff Pof»rr of Hah, 


439. Where any jirincipal money is secured or cliarged liy a deed 
made after the 2Hth August, 1860, and bufore tlie 1st January, 1882, 
on hereditaments of any tenure or on any interest therein, the 
mortgagee ha8(m) a statutory power to sidl or concur in selling the 
whole or any part of the property by public auction or private 
contract {n). The power arises at the end of one year from tlui 
time when the principal money is payable acccording to the terms 
of the deed, or when interest is in arrear for six months, or on any 
omission to pay insurance premiums which the mortgagor ought to 
pay (a), hut is not exercisalde till after six months’ notice in writing 
has heeu given to tlie mortgagor (o). The jmrehase-money is 


Under Lord 
Craiiwoith’d 
Act. 

Deefla mnde 
between 28t'h 
Aus'UBt, I860, 
aiul 1st Janu- 
ary, 1882. 


(/) ISlubhn V. 1 6112, 0. A. As to such transactions, 

sec pp. Ij2, 133, ante, title Comcaniks, VoL V , pp. 191, 197. 

(g) Jhpergen v. Handetnun, Vhnk dc Vo., [1902J1 Oh. 579, 0 A.; sec IT'i/soa 
V. Tooher (1714), 5 Bro. Pai] Oas. 193, reversing TncAer v. W ifson (1714), 

1 1*. Wins. 291 ; Lockwood v. liwn (1742), 2 Atk. 303 ; Kem'p v. HV«//oonA 
(1749), I V^es. 8oii 278 ; Frunze v. Clark (1883). 22 Oil. 1). 830 ; 26 Oh. 1). 
2.77. 0. A. 

(A) Dfi'ciges v. S((ndfni.fni, ('lark tt* To., supra, at p. 593 ; but this is not 
essential (ibid., at p. 590). 

(i) JJererges v. Htindcnunt, Chirk <(■ To, supra, at ]>. .795. I’robiibly 
notice for tlio next a<-eoiint day, il not neuuu- than a I'oitiiigbt, is sullieieut. 
As to the meaning of “ aecoiiut day,” see tille Stock ExciiA\Gii; 

(k) Stubbs V. Slater, supra. 

(l) Though tlio mortgagee will not be restrained from selling unb-ss the 
iiutrtgagor pays into court, or tenders, the amount claimed to be due 
(Stubbs V. Slater, supra, at p. 640). 

(m) Under tho Trustees and Mortgagees Act, 1860 (2.3 & 24Vict. c. 145) 
(kmnvn as “Lord Oranworth’s Act”), repealed as to Tails 11. and 111. 
(ss. 11—30) by the Conveyancing and Law of Property Ad, 1881 (44 & 45 
Viet e. 41), s. 71 (1). TJie remainder of this Act (Parts I. and TV.) was 
repealed by tho Sottiod Laud Act, 1882 (^5 & 46 Viet, e 38), s. 64 ; but 
the repeal eiloeted by the Oonveyaucing and Law of I’roperty Act, 1881 
(44 & 45 Viet. c. 41), does not att'ect the “ operation, effi'ct, or conveyance ” 
of any instrument executed before the lat Januaiy, 1882 (but alter the 
28th August, 1860), and hence the statutory poMcr of sale under tln^ 
Trustees and Mortgagees Act, 1860 ( 23 & 24 Viet. c. 146), still applies to 
such instruments (Ee Solomon and Meagher's Contract (1889), 40 Ch. 1). 
508). The power of sale is contined to mortgages or oharges made to 
secure lo.an8 or debts (Trustees and Mortgagees Ac/t, 1860 (23 &,^4 Vict. 
0 145), s. 24), and may be excluded or varied by the mortgage deed (ibid., 
B. 32). See,further, Encyclopaedia of Forms and Precedents, Vol. XIL.p. 690. 

(n) Trustees and Mortgagees Act, 1860 (23 & 24 Vict. c. 145), s. 11. 

(o) Ibid., 8.13, The purchaser is not liable to see to the application of 
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,ipj)liijable in the following order:—expoiisos of sale; interest an.i 
costs of the mortgagee; principal; residue to the mortgagor (/>). 

The mortgagee has power to assure hy deed, to tlie piircliaser, 
the property sold for all the estate and interest therein whicl, 
the mortgagor on croalmg the mortgage had power to dispose 
of, except that, as regards copyholds, the deed only passes the 
beneficial interest (q ); and he lias power to call for the title deeds, 
and if tlie legal estate is outstanding in a trustee for tiie mortgagor, 
either the mortgagee or the purchaser can call for a coiiveyaucG ot 
it(r). -By the hjrins of the statute the power is confined to 
mortgages of real or leasehold property (.s). 

440. Where the mortgage is made since tlie 31st December, 
1881, a statutory ])ower of sale is also conferred {(). The mortgage 
must be made by deed, hut, subject to this, the power applies Id 
any mortgage or charge, whether legal or eiiuitahlo, on real or 
personal property, or any estate or interest thei ein, or any chose 
in action (a), except certain hills of sale (a), and except debentures 
upon a public uiidertalving (h). Tlie pow(!r authorises the mort¬ 
gagee, wlien the mortgage money has become due, to soli, or to 
concur with any other person m selling, the mortgaged property, 
or any part thereof, by ])ublic auction or jirivato contract, subject, 
to such conditions of title as he thinks fit ((;), and to convey 
the property for such estate and interest therein as is tlio subject of 
the mortgage (d), except that in the ease of copyhold or customary 

llip purchaKe-money (Tiustoes and MorigagocH Act. 1800 (23 &2t Viet 
c J-15), 8. 115). As to tlic protection of purcJiasers, see p 258, pout. 

(p) Trusicos and Mortgiigces Act, 1860 (2.8 &■ 24 Vict. c 145), s. 14. 

(q) IbuL, a 15. Hence a mortgagee of Ica.seholds by sub-denusc can 
convey the entire residue ol the term {Iluitt v. lltUmun (1871), 10 W. K 
004); and an eqnitabb* niortgageo in fee from a mortgagor who had the 
legal estate can convey the legal estate {Rc Solomon and Meagher's ('oniuni 
(1889), 40 Cli. I). 508). 

(r) Tiustees and Morlgagccs Act, 1860 (2.8 4^ 24 Vict. c. 115), s. 16. 

{s) Ihtd, s Jl. 

(1) By the (’onveyancing and Law of rroperly Act, 1881 (44 & 45 
Vict. c. 41), 8. 19 (1) 

(u) Ibid, s. 2 (i.), (vi.); see Encyclopivdia of Forms and Precedents, 
Vol. Ill., p 554 ; XI]., pp .586, 58H. 501. 

(«) I e., those subject to the Hills of Sale Act (1878) Amendment A<‘t. 
1882 (45 & 46 Vict. c. 43); See ( ulvcrt v. Thomas (1887), 19 Q. H. D. 201, 
0. A. ; and sec title Bills of Sale, Vol. Ill,, p. 42. 

(6) Blukerv, Herts and Essex Waterworks Co (1889), 41 Cb. D. 399, 406, 
W'here debentures oi all compames were thought to be excluded ; sec tillc 
(Vimpanies, Vol. V., pp. 34,5, 731 ; but Deyesx. Wood, [1911] 1 K. B. 806. 
818, C. A., suggests that the exclusion is umiled as stated in the text. 

(c) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
s. ill (1), As to the restrictions on the exeicisc of tlie poiver, see p. 251, 
post. 

id) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
8. 21 (1). Thus the power to convey is not so wide as under the Trustci's 
and Mortgagees Act, 1860 (23 & 24 Vict. o. 145) (see note {g), supra), and 
an equitable mortgagee cannot convey the legal estate vested in the 
mortgagor {Re Hodson and Howes' Contract. (1887), 35 Ch. D. 668, C. A,). 
This c9n be provideji for by conferring on the mortgagee a power of 
attorney to convey the legal esi ate; a,nd, as regai'ds the nominal rever- 
aion upon a mortgage of leaseliolds by sub-demise, it is frequently provided 
for, eilher by huch a pow'er or by a declaration of trust by the mortgagor 
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land the legal right to admittance does not pass by the deed unless 2 . 

the deed is, by law or custom, otherwise sufficient for this Sale, 

purpose (e). The power of sale does not affect the right of fore- — 

closure (/); it may be varied or extended by the mortgago deed, 
and it applies to the mortgage only so far as a contrary intention 
is not expressed therein (//). 

441. When land is registered (//), the registered proprietor of a rower of 
registered charge on it may, under the power of sale referred to n'Kistcrccl 
in the preceding j)aragra])h, sell and transfer the land, or any part Klg^tered 
of it, in the saiiic manner as if he were the registered proprietor of charge. 

Ihe landfi). 

442. A registered mortgagee of a ship or a share therciin has Power of 
])Ower absolutely to disjjose of the ship or share and to give effeciual 

1 eceipts for the purchase-money; but a subsequent mortgagee cannot, ' 

I'xcept under the order of a court of competent jurisdiction, 
exercise this power without tho concurrence of every jirior 
moitgiigec (j). 

Si’r.-SK(T. 4.— ]]/to 111111 / Ej cruse the I'otrcr. 

443. An express power of salo is exercisable only by the rersonswho 
jiersons who are designated for that purpose by tho pow'er(/c). can exercise 
h'ormorly the power was conferred on the mortgagee, his heirs 

and assigns, and could be (txcrcisod by his transferees, or, after his 
death, by his heirs or devisees (/); and a power so given is now' 

with a x*ower for tho iiioitgagoe to appoint a now tiuKtoc ol tho io\erKion 
( London and Vowniy Banking (/o v. (hddurd, [1897] 1 Ch. 642); rcc]). 127, 
mite. As to the protection of \ uichasers agiiiuBt irroguhinly iu the Bale, 

<iiul as to tho etlioacy of the niorti'agee’B receipt, see pp. 258, 259, jmt. 

(c) tloiiveyanciiig and Law of I’loporty Act. 1881 (44 &. 45 Viet. c. 41), 

B 21 (1) 1'ho effect ib that the oidinavy method of convoying copyholds 
must be followed (Jic 1/odson and JIo'ifE Conlnict (1887), 36 Ch. D. 668, 674, 
r A). 

(f) (■’ouveyaneiug and Law of I’rij nly Act, 1881 (44 A- 45 \ict. 41), 

K 21 (.5). 

( 3 ) Ihid., R 19 (2), (3) For forms of mortgage extending the statutory 
power, see Eiieyelopflcdia of Forms and Precedents, Vol. 111., p. 46 ; 

Vol. VIll., pp. 546, 590. 642, 719 ; Vol XL, p. 398. 

(h) Under the Land Transler Acts, 1875 (38 A 39 Viet. c. 87) and 1897 
(60 & 61 Vict c. 65). 

(i) Under tho Land T'ransfer Act, 1875 (38 & 39 Viet. e. 87), R. 27, this 
]>ow’er existed only where the charge was with a power of sale. l>y the 
Land Transfer Act, 1807 (60 & 61 Vict. c. 65), s. 9 (2), the statutory 
power is applied to registered charges ; but, apart from this, it would apply 
lo them on the ground that they are now made by deed (Land Transfer 
llules, 1903, r. 107). Under the Laud llegistTy Aef, 1862 (25 & 26 Vict. 
e. 63), 8. 34, the pureliaser might remove the land from ihe register without 
Ihe consent of the mortgagor (Be Winter (1873), L. K. 15 E^q. 156); and 
see, further, p. 85, ante. As to removal from the register under the Laud 
Transfer Acts, 1875 (38 & 39 Viet. c. 87) and 1897 (60 & 61 Vict. c. 65), 
and us to registration of title generally, see title Real Property aku 
Chattels Real. 

( j) Merchant Shipping Act, 1894 (57 & 68 Vict. c, 60), s. 35. And as to 
mortgages on ships, see p. 133, ante; title Shipping and Navioatign. 

(k) See title Powers. As to the case of trustees, see Conveyancing 
Actf 1911 (I & 2 Geo. 5, 0 37), R. 8 ; and see title Trusts and Trustees. 

(l) Tttley V. Woktenholme (1844), 7 Beav, 426, Where the power was 
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exercisable, where the inortp:agee has died since the Slst December, 
1881, by his personal representatives (m); but a power not referring 
to “assigns*’ was not exercisable by transferees(«) or devisees(o). 
and an express power conferred on a mortgagee without mention 
of “heirs” is not even now exercisable by his personal rej)ro- 
sentatives (;»)• 

Since the 31st December, 1881, it lias been the practice, if an 
express power of sale is inserted in a mortgage, to confer such power 
either on the executois, adiniuislralors and assigns of tlio mortgagee, 
or generally upon every person for the time being entitled to 
receive and give a discharge for the mortgage money { q ), and then 
the power is exercisable, if the mortgagee transfers the mortgage, 
by the transferee, .and otherwise by the mortgagee's personal repre¬ 
sentatives after his death. But if the word “ assigns ” is omitted 
and no words are inserted authorising tho exorcise of the power by 
the persons for the tiine. being entitled to the mortgage money, the 
rule that thejiower is not exercisable by transferees still prevails (r). 

A ])ower of sale in a mortgage to two mortgagees, who are expressed 
to advance the money on a joint account (.v), is exercisable by the 
survivor (/). but a power of sale in a mortgage to partners is not 
exercisable by one unless it is so exjiressed in tlio mortgage (a). 

444. The statutory power of sale under Lord Cranworth’s 
Act (a) is owrcisable by the person to whom tho principal money 
is for tho time being payable (/>). The po^ver under the Oon- 
veyanciiig and Law of Brojierty Act, 1881 (c), is exercisable by any 
person for the time being entitled to receive and give a discharge 
for the purchase-money (d); that is, by persons who are either 

conferred on the personal representativea, the concurrence of the hoiv-at- 
law t.o convoy the legal e.st,at('. waa necesdary ; see Salowai/ v. Strawbridge 
(1855), 7 De (jr. M. & 0. 5!>4, C. A. 

(m) Conveyancing and Law of Property Act, 1881 (44 «fe 4.'5 Viet e. 41). 
a. 30; He Pijrton and To»q\ Voniraoi (1897), 4G \v Jl 187, sihi title 
ExECDTOKS and AnMINlSTI{VTOR,a, Vol. XIV^, pp 2 : 53 , 23'1. 

(k) Bradford v. Belficld (1828), 2 Sim. 264. 

( 0 ) Cooke V. Crawfoid (1842), 13 Sim. 91 ; He j\IorUm «wd IJallett (1880), 
15 Ch, U. 143, P. A.; conlnt, (hbome to Hm'letl (1880), 13 Oh. I). 774 

(p) He Vrunden and Meux's Contract, [1909] 1 <!]j <i90 ; see He Ivglebij 
Book and Noru'ich Cnion Insurance t!o (1883), 13 L. U Ir 326. 

(q) As to the assignment .eid devolution of the niwlgagec's interest, 
see pp. 169 et seq., ante. 

(r) Hence a power in a hinhhug society’s mortgage, conferred on the 
truatecs of the society lor the lime being, is not exercisable by a transferee 
of the mortgage, oven assinniug tho traiisler to be otherwise oJiectual (He 
Humney and BmUh, (18971 2 t’li 351. (J. A.). As to the exercise of the 
power where a building society i^ being W'ound up, see He Hbewoiih and 
Tidy's Contract (1889), 42 Ch. 1). 23, 0. A. 

(«) Sec p, 117, ante. 

(0 Bind V Poole. (18.55), 1 K. .V, .T. 383. 

{«) Wa)r V ,femes (1876), 24 W. Jl. 695. 

(a) Trusters and Mortgagee'^ Act, 1860 (23 & 24 Vict. c. 145); seep. 247. 
anfe. 

(h) Truatooa and Mortgagees Act, I860 (23 & 24 Vict. c. 145), s. 11- 
The statute adds “ his executors, administ.rat.or8, and assigns,” but these 
persons seem to be included under t he provioua words. 

{ci 44 iV 45 Vict. c. 41 ; act' p 248, ante. * 

|d) fhid., s. .;i ( 4 ), J*crs<*n8 deriving title under the original mortgagee 
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mortgagees or have the mortgaged property vested in them, such 
as executors. An agent ot the uiortgagee under a power of attorney 
cannot sell by virtue of an authority to receive the money, though 
he can sell if the power of attorney expressly authorises him to 
exercise the power of sale (c). 

Sub-Sec’T »).— ^ t)f of I'otrer, 

445. The time when the power arises is fixed in the manner 
already stated (/), but restrictions are placed on the time when it 
is exercisable. The ])ower under Lord Cranworth’s Act ( 7 ) is not 
exercisable till after six months’ notice in writing (/«). The power 
under the Conveyancing and Law of hrojierty Act, IHHl (/), is not 
exercisable until either ( 1 .) notice requiring payment of the mortgage 
money has been served on the mortgagor, and default has been 
made in payment thereof, or of part thereol, for throe months after 
such service; or (ii.) some interest is in arroar for two months (./); 
or (iii.) there has been a breach of some provision in the imirtgage 
deed or in the statute on the part of the mortgagor, or of some person 
concurring in making the mori.gago, to be observed or performed, 
other than the covenant for iiayment of principal or iiitorest ( 1 ). 

The restrictions in either case may, however, bo negatived or 
varied (/:). An express power of sale is usually suliject to similar 
rosti ictions (/). 

446. Tho notice under tho Conveyancing and Law of Proporlv 
Act, iKHl(m), reipiiriug payment of tho mortgage money, must ho 
in writing. 

It IS suJlicient although only a<Idrossed to tho mortgagor by that 
dosigiiatioii without his name, or generally to the persons intoreste,d 
without any name, and notwithstanding that any person to bo 
affected is absent, nnder disability, unlairn, or unascertained ( 11 ). 


can also excrciso the power by virtue, of tho definition clause {(’onvey- 
amoii}; ami Law ot I’ropeity Act, ISSl (44 & 45 Vict. « 41). s 2 (vi ) '); 
see p. 172, ante. 

(c) lie DowHon and Jenkins's Oonirart, [1904] 2 (Ih. 219, C A. 

(/) As to express powers, se-o p. 245, ante ; as to iinjihed jtouers, s(“e 
p 24fi, ante . as to statutory powers, see pp. 247, 248, ante. 

( 7 ) Trustees and Mortgagees Aet, 1860 (23 & 24 V’^iet c. 115). 

(h) Ibid , s. 13 ; sec ]). 247, ante. 

ii) 44 & 45 Viet. c. 41, s. 20 

(;) It 18 sufficient it an instalment which includes interest is in anear 
for two months (irnfA’/i V Dcr/vefc (1903), 19 T. L K 219, (! A.) 

{k) See note (m), p. 247, ante, and p. 249, ante. The power under the 
(’onveyancing and Law of Property Act, 1881 (44 &: 45 Vict. c. 41), can be 
made immediate by providing that the mortgagee shall have the statutory 
power, but without the restrictions imposed by ibid., s. 20 , as to which 
see the text, «wpm. Where in a bank mortgage tlie power was to be 
exercisable on default in payment of the balance due on current account 
for one month after the closing of the account, and the account was closed 
by a notice of insolvency, tho month ran from tho receipt of the notice 
(Berry v. Halifax Commercial Banking Co., Ltd., [1901] 1 Ch. 188). 

(l) See p. 246, amte. 

(m) 44 & 46 Vict. c. 41, s. 67. * 

(71.) Ibid. And under an express iiower of sale, where the notice is to be 
gi^n to the mortgagor, his heirs and asaign 8 ,'withoHt a proviso referring 
to disability, a notice to the infant heir of the mortgagor is good [Tracey v. 
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It is BufSeipiitly served if left at the last known place of abode or 
business in the United Kingdom of the mortgagor (o), or if affixed 
or left for him on the laud or any house or building comprised in 
the mortgage (p); or if sent by post in a registered letter addressed 
to the mortgagor at his ])lace of abode, business, office, or counting 
house, and is not returnoii undelivered through the J’ost Office (f/). 

Where there are several mortgagors it is sufficient if the notice 
is served on one of thorn (r). Where the mortgagor is dead 
it should he served on the person entitled to redeem (s). Where 
there are subsequent incumbrancers, it may he that it is sufficient, 
to serve only the mortgagor, hut the first subsetineut incumbrancer 
should also he served(0- 

447. The notice may be in the form of a demiind for immediate 
payment, with an intimation that if the money is not paid befoK* 
the expiration of three calendar months from the date of service tlie 
mortgagee will proceed to soil (n) ; hut it is equally (‘ffect iial if it is in 

Lawrence (1854), 2 Drew. 403); as to lunacy, com])arc Roherisoh v. Loclie 
(1846), 10 Jur. 533. Wliere an express power rociuire.s notice to he 
given to the mortgagor, liis executors, or aduiinisliaUns, it cannot be given, 
and the power is not exercisable, il the mortgagiir dies intestate and no 
administrator is appointed {Pad }niion v. flonhury (1860), 1 Drew. & ,Sni 
143; (1865), 2 T)e (I. J. & Sm 450,0 A.; (1867), L 11 2 11.1. 1), 

(e) liiidci a sinnlar provision in an express power it is sulliciont to ti.x 
the notice on tlio door ol the mortgagor’s last known idaco of aI)ode (?Io}or 
V. H'fud (1847), 5 Ilaie, 5!)S) 

(/)) (’onveyanniig and Laiv of Property Act, 1881 (44 & 45 Vict. c. 41), 
8 67 (3) 

{(/) Jhul , 8. 67 (4). As to transmission by post generally, see title 
Post Oimtcc 

(r) (!onvcyaucingandLa’v\ of Pro]>crtyAct, 1881 (44&4r)Vict c 41).s 2 l). 

(*) Sec ihid., s. 2 (vi.). Service will be on the exeeiitois, or, if they have 
assent,od to a devise, either on them or on the devisee ; and in case ol 
intestacy, on the administrator uiitd (as to fieeholds) he has conveyed to 
the lieir-at-law, and tlieii either on tlie admimstiator or the lieir-at-law 
(Land Transfer Act, 18(17 (60 & 61 Viet o. 65), ss. I (I), 3 (1)). Similarly, 
wJiere an exiuess power provides tor notice to the mortgagor, liis heiiv. 
executors, or adininistratois, oi any of them, notice to the executors alone 
is sufficient (Gill v. Newton (1866), 14 W. K. 490, 0. A.) 

(t) The term “mortgagor ” m the Conveyancing and liaw of Property Act, 
1661 (44 & 45 Vict. c. 41), s 20, includes any penson deriving title undi*r tiie 
original mortgagor ; thus the ])e,rsoiis to whom notice may be given app(*ar 
to be the mortgagor and all tjnj incumbrancers, and il these are treated as 
“ several mortgagors ” notice to any of thorn is sufficient; see Wolsten- 
holme’s Conveyancing and Settled Land Acts, 9th cd., p. 77. On the other 
hand, as long as the mortgagoi retains an equity of redemption, it may be 
that ho remains solo mortgagor lor the purposes of tlie Conveyancing and 
Law of Property Act, 1881 (^^4 & 45 Vict. c. 41). s. 20, so that notice to 
him is necessary and sufficient; see Hood and Challis, Conveyancing, 
Settled Land, and Trustee .Acts, 7th ed., p. 90. When an express power ot 
sale provides for notice to the mortgagor, or his assigns, notice to a second 
mortgagee is necessary, though it is doubtful whether it must also be given 
to the mortgagor (floole v. Smith (1881), 17 Oh. D. 434). Hence it seems 
proper to give the notice, as stated in the text, supra, to the mortgagor and 
the first of the subsequent incumbrancers. Where an express power w 
stated to be cxerrisable immeiliatoly, with a proviso that it is not to bo 
exerci^d until default under the covenant for payment, a second mort¬ 
gagee is not entitled to noiice, since he is not liable under the covenant 
{Ticrsfv. Button (1888), 5 T. L U. 7). • 

(m) See Encyclopaedia of Forms and Precedents, Vol. VIII., p. 902. 
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the form of a notice to pay at the expiration of that period, since 
tho throG months’ default be^ius to run fovtliwitli (r). 

448. The mortga{?ee cannot exercise the power of sale until the 
notice, where notice is required, has expired, or until such otlur 
event as makes it immediately exercisable; Imt he can enter into a 
conditional contract to sell on the power liecoming exercisable, and 
can carry such contract into ('fleet provided that the price is tlu'n 
proper (o). The acceptance of a bill of exchange for the amount due 
only suspends the notice, and on the dishonour of the bill the notice 
revives, and the mortgagee can sell without a fresh notice (5). 

449. The mortgagee will not be rostraiuod from exerci.sing his 
])ower of sale brcausfi the amount due is in dis})ute (c), or because 
the mortgagor has commeuci'd a redemption action (d), or because 
tho mortgagor objcicts to the manner in whic'h tho sale is being 
arranged(/’). Ihit he will be restrained if the mortgagor ]iayH tlie 
amount claimed into court (,/’), or if, upon a subsequent incum¬ 
brancer ollering to jmy off the first mortgage, the mortgagee denies 
his title to r(^d('e.m ((/); or if the sale will jireveut the, i'ulliliiient of a 
contract relating to tho property with notice of which the mortgage 
was taken (//), and wdiich tlie mortgagor is able to fulfil (»); mid Ihe 
sale is iinjiroper if at the time of sale the mortgagor tenders the 
amount due for ])rinci])iil and interest, though witliout costs (/.•), or 
if due notice to the mortgagor has not been given (/). 

Puii-SKor. (>— of KftTd'^e of 

450. A mortgagee is not a trustee for tho mortgagor as regards 

(р) IJarker v. Illmqworlh, flOOS] 2 (fix. 20, distingiiishiiur Selwyn v (Jnrftt 
(18S8), .18 Ch. D. 27!3, (3. A. iJiulcr an express power (lie notice is good 
it in ofToct it gives tho mortgagor tho presenhed jK'riod of wariiiug 
( Metteris v. Brown (1863), 33 Jj. .1. (cn.) 97). 

(a) Major v. Ward (1847), Hare, .'>98, 604 ; Farrar v. Farrar», Lid. 
(1888), 40 (’h. D. 395, 412, C A. 

ib) Woody. Mvrlon (1877), 47 L. .T (q. b.) 191. 

(с) Gill V. yewlon (1866), 14 \V. 11. 490, C. A. As to restraining tho 
where it involves a broach of trust, sec Merest v. Murray (1866). 14 

li. T 321 ; and as to a sale alter a windiiig-np petition by the mortgagee, 
see Ke Cambrian Mtuinq Co.. Kr parle Fell (1881 ). .50 L. .1. (oh ) 836 

(d) Adams v. Seott (1859), 7 W. K 213. As to r<‘demi)tion actions, seo 
pp 149 et seq., ante. 

(e) Alton. (1821), Madd & G. 10 

(/) Jones V. MaUhw (1847), 11 Jar. 504; Whitworth v. Ehodcs (1850), 
20 L. J. (cil.) 105 ; Warner v. Jacob (1882), 20 Ch. 15 220, 224. That is, 
the amount which tho mortgagee swears to be due to him (7/ dl v. Kvkwood 
(1880), 28 W. R. 358, 0. A.); unless, on the terms of the mortgage, tho 
I'laira is excessive (Hielison v. Darlow (1883), 23 Ch. D. 690, C. A.); hut 
whore he was, at the time of the mortgage, the mortgagor’s solicitor, the 
I'ourt will fix a sum probably sutficient to cover his claim (Macleod v. 
Jortes (1883), 24 Ch. T). 289, C. A ). 

(g) Ithodes v. Bucicland (1852), 16 Reav. 212. 

(h) De Mottos V. Gibson (1869), 4 I)e G. & J. 276, 281, C. A. 

{i) Ibid., at pp. 288, 300. 

(fc) Jenkins y. Jones (1860), 2 Giff. 99. * 

(I) Where the power contains a covenant that it shall not be exercised 
withent a specified notice, but that the only remedy shall be in (iamages 
aga nst the mortgagee, tho court, it has been held, cannot restrain a sale 
on the ground of want of notice (Prichard v. Wilson (1864), 10 Jur. (N. s.) 
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the exercise of tho powc-r of KaJe(m). He has his own interest to 
consider as well as that ol tlio mortgagor, and provided that he keeps 
within tlio terms ot tlie power, exisrcisos the power hand fulc 
for the purpose of realising the security (n), and takes reasionable 
precautions to secure a proper price (o), the court will not intei- 
fere fp), nor will it inquire whether ho was actuated by any furtbi-r 
motive (f/\ A niortgiigco is entitled to sell at a price jus( 
suhicic'iit to cover the amount due to him, provided the amouni 
is lixed with due regard to the value of the property (r) ; and, if tln' 
sale is honu lith', and he charges himself with the w’hole of the 
j)urchas('-mouey, he can sell on the terms that a substantial pari, 
or even tlio whole, shall remain on mortgage (s). 

If the mortgagor seeks relief promptly {a), a sale will be set aside 
if there is fraud, or if tho jinco is so low' as to be in itself evidenci' 
of fraud {l >); but not on the ground of undervalue alone (c); though if 
the mortgagee docs not sell with proiier pri'cautions, he will be 
charged in taking the accounts wntli any loss thereby resulting (d). 

330); but, oidijiarily, wautof notice, since it is a firouiid lor setting aside a 
sale against a purcJiaser witli knowledge (Sclwi/n v (in>fit (1888), 38 Oil. J) 
273, 0. A.), IS, it seems, a. ground foi rostiaining a sale; and see title 
Jn.iitnction, V(d XVII , p. 2.''>l. 

(m) He ivas so desciibed by Lord Ei.uon, L C., in Ttowncx v. Grasebroolc 
(1817), 3 3i(T. 200, but tins only nioaiis tliat bo must exercise the power m 
a prudent nay, mill a duo rcgaid to tlio interest of tho mortgagor m the 
sui|dus salo moneys {l\obei(soH v. Nonix (1S58), 1 (!itT. 421, 424; ./ch/.-im'. 
V Jmx'x (IS(iO), 2 (iitl. 99. 108) As to tlie analogy bctwcou trusts and 
iii'it igii^(*s, see (Jliohnondvlcy ( Mtirijnix) v. ('h-nlon [LonJ) (1820), 2 .Taci, & W. 
1, jhi ; and see p. 72, mile As to .sale under a hiulduig society moitgage, 
soo title Litiluino tsooiETir.s, V(d. Ill . p. 3(18. 

(n) Jnikin<< v. Jo»ex. scmju. 

(o) Farrar v. Fatiarx, JAd (1888), 40 Vh. 1>. 395, ('. A. ; see O.me v 
Wiiqbt (1838), 3 dui. 19, 972 , Marriott v. dachor Jlvversioiiarif Vo. (1800), 
2 ((ill 457, 409. 

(p) Kenncdtfv J)e TKifford,\lHi)7] A (’ 180, 185, 192; A'vtt v. Faxton, 
[18991 1 I’ll 873 ; afliimed, [ 1900] J t'li. 29, (1. A (only on tho question oi 
l<u'hos). 

{(]) Naxh V. Fadx (1880), 25 Sol. Jo 95. C. A , oserruliiig, on this point, 
Foberixon v. Noins, xupra ; Volsim v. irdln/mN (1889), (51 L T. 71 : see, 
however, Vooleif's Tnistre v Whethoiu (188(5), 33 (’h, 1). Ill, 123, (J. A. 

(n Kennedy v. 1)< Tiapord, xnpni , and see Flower <C' Sons v. J^iilehard 
(1908), 53 Sol Jo. 178. It is sullieicnt if the mortgagee complies with the 
terms ol the jiewer and nets m good faith {Kennedif y.Ile Tin^ord.stqmi, 
per Lord Macn AoriTKN, at p 15(2); but “good laith ” requires that the 
])roperty shall not b(‘ dealt with recklessly {ibid , p. 185). 

(s) Dave}} V. Durrant, Smith v. Durrani (1867), 1 Do (L & J. 635, 663, 
(\ A. ; Thnrhiv v. 31nekcson (1808), L. 11. 4 Q. H. 97 ; Jiettijes v. Maynard 
(1883). 31 W. R. 401, C. A.; Farrar v. Farrars, JM . supra, at p. 413. In 
'Jhiirlow V. Maekeson, supra, the whole purchase ])rico, except tho deposit, 
was IcJt on moitgago. 

(h) S'nil V Fusion, [19001 1 Oh. 29, 0. A. As to such relief, see title 
LvjUNi TKi.V, Vol. XVIT , pp 251, 252. 

(b) Warner v. Jacob (1882), 20 Oh. D. 220, 224 ; Haddington Island 
Quarry Co. v. liuson, [1911] A. 0. 722, P. 0. ; see Jones v. Matlm (1847), 

11 Jui'. 504; Dave}/ v. Jhirrunt, Smith v. Durrant, supra, at p. 538: 
Adams v. Scott (1859), 7 W. R, 213. 

(c) See Bettyex v, Maynard, supra; Field x. Debenture Corporation {\80ti)‘ 

12 T. L. R, 4(59; and std! less if the mortgagor has in some degree 
sai-ctioned the proceedings leading up to the sale {Ferrand x. Clay (1837), 
1 Jut. 1(56). 

(d) Wolp X, Va/ndereee (1869)j 17 W. R. 647 ; 3 Seton, Judgments and 
Orders, 0th ed., p. 1962. 
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451. Where different properties are mortgaged hy different 
mortgagors to the same mortgagee, and a sale of the i,\vo proi^rties 
together is beneficial, both may be sold together, and the purehaso- 
money apportioned (c). 

462. A mortgagee is entitled to sell upon such conditions as b 
thinks suitable for securing a sale of the property, and the sale 
is not invalidated by the insertion of anv condition in ordinary 
use, notwithstanding that in a sense it may be depreciatory {/) : but 
express powers usually provide h^r the mortgagee selling subject to 
such conditions as he thinks fit (//), and like provision is made in 
regard to the statutory pow{'rs {It). 

463. The mortgag(;e is entitled to employ agents to effect the 
sale, and so long as be sided s agents presumably comiietoiit, he is 
not lialde for their errors of judgment, or errors in matters cf detii.il 
not seriously jiffeding ihe success of the sale or tlie price realised ; 
but if the agent is guilty of a serious blunder inducing ii failuie 
to sell, or a large diminution of the price realised, tlu! mr)rt<(ageo la 
responsible, tliougb be may have a remedy against bis agent (li. 

454. Where there are successive mortgages, the first mortgagi'o 
can exercise liis jiowim- of sale without the concun-enco of the siib- 
seijuent mortgagees, but be must account to them for the surplus 
sale moneys (/.h Jf the sociind mortgagee exereisos his power of 
sale, lie can sell subject to tlie first mortgage (/) : or he can sell 

(e) Uuilt V. IJilllnan (1871), 1!) \V. U. 6i)4 ; lie Cooper <iml Allen'x Con- 
tnirt fot Sale, lo Iliuleeh (187(i). 4 till. Jl. 802. tVhoro Ihe junpcrtios are quite 
sopaiale, evidence is lequiveil tliat a loiiit sale will pioduee a higher ])iice ; 
where they are uuiteil —e }/., a house and a garden—or are undivided shares 
of the same inoperty, this is not neee.ssary The a]>i)ortionnifiit must be 
made on the advice of a competent person (lie ('ooper and Allens Co/iiraet 
jor iiale, to Harlech, supra, at pp 810, 818J 

(J) yueh as a condition ent.it.iing the vendor to rescind if he is uiniilhng 
or unable to answer any requisition (FaJInie^- v. Kqitilahle lie vers lotianj 
Aocielif (18.'>8), 4 Drew. 352 ; see Hobson v. Hell (1830). 2 heav 17) A 
coiidiiion on sale of a reversionary interest, excluding <'videnc.o ol the 
.illeged age of the tenant lor life, is imiiropor (Cragg v. Aldamler, [1807] 
W. N. 305); hut the, mortgagee is entitled to use stiiiigent. eonihtions if tliese 
.ire required by the stale of the title (Kershaw v. Kaloiv (1855), 1 .hir. (x. s ) 
074) As !• conditions of sale, see, generally, title S.u.u or' Lank. 

(g) See p. 215, ante. 

(h) In the Trustees and Mortg.agocs Act, 1860 (23 vSi 24 Viet. c. 145) 
(Lord Crauworth’s Act), “ suhjoet to any reasonable eoiiditions he may 
think fit to make ” (ihuL, s 11); in the Donveyanoing and liaw of Property 
.4ct, 1881 (44 He 45 Viet. e. 41), “subject to sueli conditions i-especting 
title, or evidence of title, or other matter, as ho thinks tit” (ihul, s. 19 
(1) (i)). See, also, rlud , a 21 (6), extended by the Conveyancing Act. 
1911 (1 Si 2 Goo. 5, c 37), s. 5 (2). protecting mortgagees against involuntaiy 
losses, but the practical value of this protection is doiihtiul. 

(i) Tomlin v. Lwe (1889), 41 ('Hi D. 573, 575. But the application of 
the principle there was erroneous, since the error produced an enhanced 
price; hence the compensation allowed by the vendor was not, as held hy 
Kekowich, J., the measure of the loss sastained (Tomhn v. Luce (1889), -13 
<!h. D, l9l,C. A. ; 3 Seton, Judgments and Orders, 6th ed., p. 1962). As 
to negligence of agents, see titles Auency, Vol. I., p. 196; Auction ani> 
Auctioneers, Vol. 1.514; Negligence, pp. 357 ei seg., post. • 

(k) See pp. 259, 260, post. But a first mortgagee can buy up a 
subsequent incumbrance at a reduced price without communicating to the 
subsequent incumbrancer au anticipated advantageous sale, and the sale, it 
afterwards effected, will be valid (Dolman v. Nokeji (1855), 22 Boav. 402), 

(i) See Manser v, Ihx (1857), 8 G. M. ^ G, V03, i-’. A. 
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free from it, either with the consent of the first mortgagee, who will 
be paid off out of the purchast*-money, and will concur in the con¬ 
veyance to the purchaser, or under the statutory power (m). In 
the latter case application (w) must be made to the court to allow 
payment into court of the amount of the mortgage debt and any 
interest due thereon, and of such additional amount as the court 
considers will be siillicient to meet the contingency of any further 
costs, expenses and interest («). Thereupon the court may declare 
the land to be freed from the mortgage, and make any order for 
conveyance or vesting proper for giving elToct to the sale (p). 

455. An express or statutory jiower to sell the mortgaged pro¬ 
perty or any ]>art thereof does not authorise the sale of lixtures 
beparately from the land, w'hethcr the fixtures are exjiressly 
mentioned in the mortgage {q) or not(r). 

456. In the absence of express or statutory power the mortgagee 
is not entitled to sell the surface of land, with a reservation of 
minerals, or to sell the minerals separately from the surface (^f); 
but such a sale may be made, in the case of mortgages executed 
b('for<' the 1st January, 15)12, with the sanction of the court (t), and 
as regards mortgages executed after the 31st l)ocember, 1911, 
without such sanction (a). 

457. In the absence of statutory power the mortgagee cannot, 
on a sale of 2 iart ol‘ the jiroperty, grant easements over, or imjiose. 
re>,tj'ictive covenants upon, the ^lart remaining unsold, or reserve 

(m) Oonvevanoing and Law of Troiierty Act, 1H81 (44 & 45 Viet. c. 41), 

6. h (1) 

(ft) The court can dispense with service of notice of tho api)lication on 
the vendor or purchaser (Oonvcyaucmg Act, 1911 (1 & 2 Geo. 5, c 37), s. 1). 

(o) Couveyauciug and Law oi Property Act, 1881 (44 & 4.5 Viet. c. 41), 
s 5 (1). The Inrther sum must not exceed one-tonth of the original 
ainuiiut to be paid in, unless the court for special rpa.soii thinks tit (o 
require a larger additional amount; soe 3iiIJord JIni'en Jimlway and Estate 
Co, V. Mowatt, Jle Lal'e and Taylor's Mortgage, Spam v Mou'uU (1881), 28 
(’ll. 1). 402. 

(p) Conveyancing and Law of Property Act, J881 (44 & 45 Viet. c. 4J), 
0 6 (2) : see Dickin v, JJulm (1882), 30 W. II. 887. 

(q) Re iSiooke, Brooke v. Brooke, [1894] 2 Ch 000 

(r) lie Yates, Batoheldor v. Totea (1888), 38 Ch. D. 112, C. A. ; see Re 
Joyce, Ex parte Barclay (1874), 9 Cli. App. 676. Trade fixtures pas.s as 
pait of the mortgaged property, whether the mortgage is by conveyance, 
or, in the case of leaseholds, by subdemise {Southport and West Lcmcashtte 
Banking Co. v. Thompson{18S1), 37 Ch. D. 64, C. A.); see pp. 119,128, ante. 

(«) Buckley v. llowcll (1861). 29 lieav. 546 ; see Re Gla^tone, Gladstone 
V. Gladstone,'] 1900] 2 Ch. 101.10,5, C. A.; and see title Minks, Minkbals. 
AM) Quarries, Vol. XX., p. 52.5. 

({) Trusieo Act, 1893 (56 «& 57 Vict. c. 53), a. 44, as aiiionded by tin* 
Trustee Act, 1893, Amendment Act, 1894 (57 & 58 VTct. c. 10), 8, 3, 
lejilacing the Confirmation of Sales Act, 1862 (25 & 26 Vict. c. 108); Re 
Beaumont’s Mortgage Trusts (1871), L. K. 12 Eq. 86 ; Re Wilkinson's Mori 
gaged Estaies (1872), L. R. 13 Eq. 634. The application is made by 
petition (R. S. C., Ord, 64b, r. 2), and the petition must be served on the 
mortgagor {Re Hirst's Mortgage (1890), 46 Ch. D. 263). 

(«) Qouveyanciug Act, 1911 (1 & 2 Geo. 5, c, 37). s. 4 (1), (3), (4). But 
this piovisiun may be excluded by the mortgage deed {ibid., s. 4 (2)). 
Where the provision is no'. excluded, tho sale of the minerals may include 
powers of working, wayleavis, rights of way, water, and drainage,‘and 
other powers, easements, and privileges for mining pui‘pose.s in relation to tiie 
property sold, or to any property remaining unsold {ibid., s. 4 (1) (»•) (h) )- 
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eaBoments or the benefit of covenants over the part sold (n), save that 
a conveyance made in pursuance of such a sale has its ordinary 
effect with regard to apparent continuous easements. Hence it 
will give to the purchaser siicli rights of light and other casements 
us he M’ould take without exiu-ess mention if the mortgagee were 
selling as absolute owner (h). But, where the mortgage is executed 
after the 31st December, 11)11, tlie mortgagee may create restrictive 
covenants or conditions against either the part sold or the part 
remaining unsold (<*), and may grant or reserve easements in 
relation to the part sold or the part remaining unsold (d). 

8ri).SK«T. 7 nVtfi nuti) I'urdiasc. 

468. A mortgagee cannot sell to himself, either alone or with 
others, nor to a trustee for himself (c). Unless there are different 
persons filling the positions of vendor and puichiiser the transaction 
IS not a sale at all, and is not an exercise of the power. The 
inter[)osition of a trustee does not affecit the substance of the 
transaction (/). The same principle prevents a sale to an 
iigent or solicitor acting for the mortgagee in the matter of the 
sale {(j ); consequently, on a sale by a building society as mort- 
gagc'o, a puj'chase by the secretary (h), or other officer concerned 
with the conduct of the sale (/), is void. But the mortgagee may sell 
to a solicitor who has not the conduct of the sale(/.■). 

Thort! is Jio fiduciary relation between co-owners of the equity of 

(rt) $‘ 0 (\ Ihufrelly. lloare {IHW), 12 Ad &E1. ;{r»(}; Jiornv. Turucr, f 1900J 

2 ('ll. 211. 

(b) V Turner, supra ; see title Easements and Puofits a Puendbe, 
Vol. XI , p. 304. 

{(•) ('onvcymieing Act. 15)11 (1 & 2 (!eo 5, c. 37), R. 4 (1) (i). Tlio 
fovoiiants may be with respect to building on, or other use ol land, or 
with resi>ect to mines and minerals, or tor the inirpose of the more bouo- 
licial working tliereof, or witli lORpoct to any other thing. 

(d) Ibid., s. 4 (1) (ii.) (a). Thoso powers may be excluded by the mort¬ 
gage deed (ifnd , s. 4 (1), (2) ). 

(e) Downes v. Orasehiook (1817), 3 Mor. 200 ; Eobertsoii v. Norris (1858), 
I (iiff. 421 ; National Bank of AustrnlnsM v. Vniletl JI and-in-[land and 
Bandof UopeCo. (1875)), 4 App. Cas. 391, 404:, P. C.; Henderson v. Aslwood, 
Astwood V. Vohbold, CobhoUl v. Astwood, [1894] A. (5. 150. P. C.). Whore a 
Kale is beiug condiieted by the court, the mortgagc'e may obtain leave to 
l)id, if the mortgagor does not object ; but otlierwise he will not be allowed 
to become the purchaRcr, unless no jiurchasor at an adequate price can be 
found {Tennant v. Trenchnrd (1869), 4 Oh. App. 537, 547). hut a creditor 
holding a security for his debt not completed by conveyance, containing a 
trust for sale under which lie has never acted, is not debarred from pur¬ 
chasing from the agent of the debtor {Chambers v. Waters (1820), 3 Rim. 
42 ; (1833) Coop. temp. Brough. 91; S. C., Waters v. Groom (1844), 11 01. & 
Pm. 684,11. L.). 

(/) Farrar v. Farrars, IJd. (1888), 40 Oh. D. 395, 409, C. A. 

Ig) Whitcomb v. Mmehin (1820), 5 Madd. 91; Orme v. Wright (1838), 

3 .lur. 19; He Bloye's Trust { 1849), 1 Mao.. & G. 488, 494 ; Martinson v. 
t'lowes (1882), 21 (5h. 1). 867, 860. 

{h) Martinson v. Clowes, supia. 

{i) Hodson v. Deans, [1903] 2 Oh. 647. 

(^) Guest v. Smglhe, (1870), 5 (Mi. A]»p. 651 (where the solicitor’si name 
appeai-ed on the conditions of sal(‘. but he was only solicitor to a creditor 
of the mortgagee); Nutt v. Fusion, 11899] 1 Oh. 873 (where the solicitor 
liad* acted lor the mortgage,o, but was not employed to effect a sale 
affirmed (on question of laches), [1900] 1 Oh. 29,0. A.). But a ^e where 
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redemption so as to prevent one from purchiisiiig the property on 
his own account from the mortgagee (Z); and for this purpose a 
second mortgagee is in the same position as a stranger, and obtains 
under the purchase a title free from any equity of redemption (m); 
it makes no difference that tlie second mortgage is in tho form of a 
trust for sale, or that the second mortgagee is in possession (a). 

Sub-Sect. B.—Pretedion of Purchasers. 

459. Tn tho absence of any provision for the protection of pur¬ 
chasers, evidejice must be furnished that the event on which tlio 
power of sale is to arise has happened (o). But express powers 
(if in tho usual form) and also statutory poweia provide that, 
where a sale is made in professed exercise of the power, the title 
of the purchaser shall not bo impeachable on the ground that no 
case had arisen to authorise the sale, or that due notice was not 
given, or that the power was otherwise improperly or irregularly 
exercised; but any person damnified by the nnanthorisod, or 
improper, or irregular exercise of the power has his reuiody in 
damages against the person exercising the power (p). 

Under the above provisions the purchas(;r is exempted from any 
duty to make inquiries, and, provided that he has no notice of any 
irregularity, he is protected notwithstanding that an event giving 
rise to the power of sale has not occurred, and even though at the 
time of the sale the mortgage has been paid off(</). But he is 
not protected if he has notice, actual (r) or constructive fs), of the 

the purchaser employed the mortgagee's ch'ik to bid set aside {Puniell 
V. Tyler (1833), 2 ]j. ,1. (cii.) lUh); and see Onne v. Wrifjht (183S), 3 .liir. 
19, questioning tlio validity of a purchase by an agent who had acted in 
eJTeoliug the mortgage and receiving inteiest. 

(l) Kennedy v. He Traffoni, 11897) A. C. 180. 

(m) Patkinson v. Uanbury (ISOO), 1 Drew. & Sni. 143, 140 (on apjieal. 
(1865), 2 Do (1. J. &Sm. 450, 455, C. A.; (1807), L. Jl. 2 H. L. 1, tliis point 
was not decided); Slum v. Bunny (1804), 33 Beav. 49t ; (1865) 2 Do (i. J. 
& Sm. 408, C. A.; Kirlwood v. Thompson (1865), 2 De (t. J. & Sm. 613, 
618 ; see Eafah KuhenduU Pam v. Rajah Ahnnlaz Ah Khan (1879), L. 11, 
6 Ind. App. l45, 160 ; Fbwer & Sorts v. Pritrluird (1908), 53 Mol. ,lo. 178 

(to) Kirkwood v. Thompson, supra, at p. 619, 

(o) Hobson V. Bell (1839), 2 Bcav. 17, 22, where the nnsuppoi led statu¬ 
tory declaration oi the mortgagee was lield insiillicimit. 

(p) The text follows the provision <d the Conveyaiieiiig and Law of Pro¬ 
perty Act, 1881 (44 & 46 Viet c. 41), s. 21, as amended by the ('onvcyancing 
Act, 1911 (1 & 2 Geo. 5, c. 37), s. 5 (1). The Gonvcyancing and Law of Pro¬ 
perty Act, 1881 (44 & 45 Viet, c 41), s. 21, only applied whore tho convey¬ 
ance to tho purchaser had been executed, so that belore conveyance a 
purchaser was entitled to inquire whether a case for exercising the power 
had arisen {TAfe Interest and Reversionary Sevurities Corporation v. Ilavd- 
in-Uand Fire and Life Insurance Society, [1898] 2 Cli. 230); but the 
amending provision, which is ret.rospective, excludes such inquiiy. The 
ordinary express power and the power under Lord Cranworth’s Act 
(Trustees and Mortgagees Act, I860 (23 & 24 Viet. c. 146)) have the 
same effect, siiie^ they extend to sales made in professed exercise of the 
power lihul, s. 13); Eniiyclopiedia of Forma and Precedents, Vol. VIII.. 
p. 609); and (M*e Uaddinglon Island Quarry Vo, Lid. v. Hnson, [191IJ 
A. 0, 7^2, P. 

(?) Dicker v. AngerrsleAn (1876), 3 Ch. D. 600. 

(r) Jenkins v. Jones (I860), 2 Gill. 99, 108. 

(«) BaAUy v. Banm, [1894J 1 Ch. 25, 30, 34, C. A. ; see title Equity^ 
Vol. XIII., pp. 84 9t «eg. 
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irrej,oilarity: con.seqncnlJ.v lio is not protoc^tf'd if tho rxorcisc of tlie 2 . 

pow’or fleponds on a notico boin^ frivoii winch in tho eircinii.sjianfiocj Sale, 

cannot have hoon Kiven(/), tliontrli lio is, poiiiaps, ])rntocted if the — 

want of notice could have la'cn waived l)y the ui(»rtf>ii,^or and 
]io is protected if the want of notice has he-en in lact w'aived by tlio 
persons to whom it sliould have been given (/>). 

Sun-SliCT. 9.— Apiilmifum of Pioreeds of Sale, 

460. The effect of a sale under a power of sale is to destroy the Rflopt of sale, 
equity of redemption in the land(c), and to constitute the mortgagee 
exercising the power of sale a trustee of the surplus proceeds (if 

any) after satisfying his own charge, lir.st for the subsequent 
incumbrancers, and ultimately for the mortgagor(d). In tlio 
alisonce of provision in the power of sale, this principle determines 
the apjdication of the jiroceed.s, but provision is contained in the 
statutory powers, and usually in express iiowers. 

461. The receipt in writing of the mortgagee is a sufficient dis- \|,pi ..-iiion 
charge for any money arising from the exercise of his power of sale 

under the Conveyancing and Law of Property Act, IHHl (c), and such 
money is .‘ijiplicahle in the first instance to the discharge of any statu iry 
])iior incuinhrancGs to which the sale is not made subjectf/); the l'*’"'*' 
li.ilanco or the whole, as the case may lie, is held hy him in trust 
to he aj'plied, first, in jmyment of tlie costs, charges, and exjienses 
jii'oiierly incurred hy him. as incident to the sale, or any attempted 
salt', or oLlienvise ; secondly, in discharge of the mortgage money, 
interest, and costs, and other money, if any, due under the moi't- 
gago; and the re'^idno is to be paid to the person entitled to the 
mortgaged property, or authorised to give receipts for the proceeds 
of sale (//). 

Similar provision is made by express powders (/t) and hy the Variittioim as 

to put sons 

(/) Paihnxon v. llauhurt/ (18l»0), 1 Drew. & Sm. 143 (whore the inorl- ultimately 
L,.igor, to whom a thioo moiiths’ iiolioe w.a8 (o bo given, was doiid, and no entitled. 
iL'm‘(Wiitiili\o had boon appointed ; tlio i»oint was not dealt with on .appeal, 

1 18«.^>) 2 ])(• (1. .1 & Sin. 4.'jU, C A ; (1867). L. K. 2 II. L. 1) ; Selwyn v. 

(1888), 38 (Ml 1) 273. (). A (where the notice could only be given 
alter deliuilt, and the neceasaiy iiciiod had not elapsed). 

{a) Stiv'i/n V. (rnrfil, Kupra, pet IIowkn. L.J., at p. 285. 

Ih) He Thompson and llolt (18110), 44 (’h. T). 492 If the persons con- 
eeriiod propose to join in the conveyance in order to show the waiver, the 
purchaser ciimiot refuse to complete on the ground that the title offered is 
dilVeient from that which he coutraoted to take (ibid ). hut. in Forster v, 

Iloqgart (1850), 15 Q. li. 15.5, it was licld that the purchaser was not bouud 
to lake a title depending on w’.aiver. 

(c) yce pp. 71, 150, ante. Consequently it defe.ats the rights of all sub- 
sequent incumbiancers, whose remedy then is only iigainst the proceetls 
of sale (South Eastern Rail. Co. (Directors etc.) v. Joitin (1857), 6 11. L. 

('.as. 426, 435).^ 

(d) Rajah Kishendalt Ram v. Rajah Mumtaz AU Khan (1879), L. R. 

6 Ind. ipp. 145, ICO; see Harrison v. Had (1726), 2 Eq. Oas. Abr. 6. As 
to payment off of prior incumbrance.s, see pp. 170,180, 256, ante. 

(e) ’44 & 45 Viet. c. 41, s. 22 (1). 

(/) Or t.he money may be paid into court to meet the prior incumlprauces 
(ibid., s. 5 ; see p.‘256, ante). 

(g) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), 

B 2>(3). 

(h) See Encyclopaedia of Forms and Precedents, Vol. VIII., p. 511. 
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Sect. 2 . ^)o^^or of sale niulcr Lord Cranwortli’s Aol(i)> with vimatioiiH 

Sale. in the description of the persons entitled to the residue.' Thus, 

payment may be directed to the mort‘;agoi‘, his heirs and assign^, 
or the personal representatives may he substituted for heirs, or, as 
in Lord Cranworth's Act (/), both heirs andjiersonal representatives 
may bo mentioned. IJnt notwithstanding a limitation to heirs, th(> 
right to the surplus on the death of the mortgagtu’ depends on the 
state of the property at his death (/r) The proceeds of sale of 
personal property, in any case, go to the persmial representatives, 
and where real and personal property are sold together after the 
mortgagor’s death the ])roceeds are apportioned (/). Tlie direction 
in the Cbnvoyancing and Law of Projiorty Act, 18H1 (ni), for j)a}meut 
to the person entitled has the like effect (n). 


Satisfaction 
of oLnius of 
puisue 
mortgagees. 


Wlion 

iiu'iig.igee 

or 
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462. Where there are suhsoquent incnmhraiicers, tlit'ir claim to 
receive the surplus jirocoeds is prior to that of tlie mortgagor, and 
if the lir.st mortgagee has notice (o), he is liable to them if he 
pays the proceeds to the mortgagor (y>). If the entire equity of 
redemption has been conveyed to a second mortgagee, the whole of 
the proceeds can he paid to him, and liis lectupi is a good dis¬ 
charge ( 7 ); Imt the first mortgagee may refuse to pay him more 
than the amount due on his mortgage fr), and if there is any doubt 
as to the jiersoiis entitled to the surplus proceeds the first murtgngee 
can pay such surplus into court (s). 

463. Where tho power of sale, wliether expre.ss or statutory, 
provides that the suiplus proceeds shall be held in trust for the 
mortgagor, the mortgagee becomes an express trustee of the surplus 
proceeds in his hands (H; otlierwise lie is not a trustee until it is 


( 1 ) Trustees and Mortgagee.s Act, ISOO (23 & 24 Viet. r. 145), s. 14, 
omitting tlie provision foi the disclnarge ol piior incuinbrauccs. 

(k) Sec, further, title KyriTY, Vol. Xlll., p 112. As to ]>iiynic,ut under 
a building society mortgage w'here the mortgagor lias died uiteht.ato lca\ iiig 
aij intaut heir, sec title Jlrii.DiMj Societies, Vol. Ill , p. 3(iy. 

(l) Comjiare p. 2.'i.5, finfc, title Kqijitv, Vol XIIl , p. 109, note (e) 

(m) 44 & 45 Viet. c. 41, s 21 (3). 

in) I’cisoiis churning under a voluntary settlement were, in spite id’ 
Btat (1584-5) 27 Klix. 4, and lieiore the Voluntary t'ouveyaneea Act, 1893 
(56 & 57 Viet. c. 21), eniitleii to the surplus proceeds as against the settloi 
(He WalluimpLon Entaie (18S4), 26 Vh 1). 391). 

(«) Constructive notice is not sulficieiit, unless it is of such a nature that 
it ought to be imjmtcd as notice to the fust mortgagee (Thome v. Ilemd 
and Manh, [1895] A. C. 495, 501, 505); and, as to uotice, see till* 
rrv, Vol. XllL, jtp. 84 ei eeq 

(p) ll'ch/. Loudon (Commercial Iluvh v. Reliance Permanent Puiklinq 
Societp (1885). 29 Oh. D. 954, 962, C. A. 

(({) (Joiivcyaiifing and Law of Jhoiierty Aet, 1881 (44 «Si 45 Viet. c. 41), 

e. 22. 


(r) Re P>cll, Jeffery v. Saylee, [1896] 1 Oh. 1, C. A.; Jlodey v. Western, 
[1898] 1 Ch. 350, C. A.; see Re. Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 385. 
403, 0. A. 

(«) See Re Walhampton Estate (1884), 26 Ch. D. 391. 

(t) hocking v. Parker (1872), 8 Ch. App. 30, 40; Banner v. Bcrndge 
(1881), 18 Ch. I). 254, 269 ; Re. Bell, Lake v. Bell (1886), 35 \V. R. 212 ; see 
2'kome V Ueard and Marsh, supia, and see title Limitation of AcrtpNS* 
Vol. XrX., p. 166. 
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sho'v\'Jl^ tlifvt thoi'G is fi surplus, fuid thoii 1 ig becouiGs only r con* 
utruclivo Ip]'usf'ft6 (rt). I'pon Liu; Halo Itoiiifj c()ui])]pto(l,)ntcrPBt cfifisGS 
to run apjiiinst tlio luortifuf^or (/>), und llio inorlpjaj'oG is clirU'f’jcd 
simple (c) interest at tho lato of 4 per ccuit. j)er annum on the 
balance in liis hands (f/), unk'ss. owing to dispute.s between the 
jjereOLS entitled, the money has remained unproduclivo (c). 

Sect. 3 .—Aifjmnhnntt of liririver. 

Srii-SKCT. x.— lhjihe Coitrl 

464. Whore there has been a breach of the mortgagor’s obliga- object of 
tionsi /), or where, without such actual breach, the security is !ipi>oiu(raent 
in ]eoj>ardy (//), the mortgagee can obtain tlie a]) 2 )ointm(>iit of a 
receiver by tho court. The appointment is made with a view to 
preserve the property if it is in daugt'r, or, by intercepting tlie 
income, to provide a fund for ])ayment of tho mortgage ; and it is 
made either as a step in an action hroiiglit to enforce the security, 
or in an action having the appointment of a receiver as its sole 
ohjeet ill). Tho receiver, when appointed, is entitled to receive i-eiits 
inanearf/). 

It IS the practice of the court to appoint a receiver on the By wIkw 

applK'.ilion 

” '' ” " ' ' “ aiul wljun 

(а) Jianver V. Tlerridqe (1881), 18 (.:li D 254. 209; sec (HoHihu'aite v 
J?i/)pon (18:19), 8 Ji .1 (oil ) i:i9 ; Tunnel v Ifeunl (1857), 23 Heav. 555 ; 

(Uiurli’S V. Jones (1887), 35 (’h. 1) 54-1. As to such a trust being suirieieut 
to pn'V(‘nt tjTuc runinug, see title Ltmitatiom ov Actions, Vol. XIX., 
p. 105 

(б) lIVslv. Ihpiose, 11901)1 1 C’h 337, 340 

(c) Jiletf V. lU'ud (1897). 70 L. T. 39, C. A. 

(d) lianner v Jierndqe, hitnni, at. p. :^o ; Churles v. Jones, supra, at 
p 550, Ueulh V. ('hum (190S), 98 L. T. 85,). As to interest on luoney 
generally, see title Monkv and xMONEy-LisMJixo, jip. 37 el sea., ante. 

(e) Mulhtson v. I'huk (1856), 25 L .1. (on ) 29. 

(./) It is Ruilioient that inleresl is in aiiear {Slioiiq v. (Uirbile Press, 11893] 

1 ('ll 208. 0 . A ), although the prineijial is not yi't payaiile (liiurowes v. 

Molloif (1845), 2 .lo. A'.Lat. 521 , Ihssill v. Jhadford Tram waps Vo., |1891] 

X. 51); and. in the ease ot a lloating seoimty.^^here the breach relied 
on IS non-payment of piincipal, it is snlheiont if it is diiebelore t he appliea- 
Imn, allhongh it was not due when the writ was issued {Re Varshallon 
Park. Kstate, Ltd., (iraham v The ('n , Ttiruell v The Vo., (1908) 2 Cli. 02). 

(g) Jie Vu'lona Uteamboals, lAd., timilh v WlUmson, (18971 1 ('ll 158; 

Rdu'ards v. Standard Rolhnq Slock Spndicate, fl893J 1 t'h. 574 ; He London 
Pressed Hinge Co., Lid, ('ainphcll v. London Pressed Hinge Co., Ltd., 

11905] ] (‘h. 570 ; see title ('om’ANius. V'ol. V., p 376 

{h) Tho seeurity may in efTeot eousist only in the ap])Ointraent of a 
leeeiver; see Taylor v. Emerson (1843), 4 l)r. & War 117. As to the 
eireunistaiie.es under which a leeeivor will be appointed, the stage of 
the action at which t.he apiilieation may be made, and generally as to 
receivers a])poiiited by the court and their duties and liabilities, see title 
Hei'kivers. As to the a.])j)ointm<*nt of receivers on behalf ol moitgagees 
and dohent.uro stock holders of ooiupanios established for public purposes, 
see title Companies, Vol. V., pp. 737, 743. In mortgages of tolls and rates, 

W'hore tho various mortgagees rank rateably, a receiver is the proper 
remedy (Crewe (Zord) v. Kdlesim (1857), 1 De 0. & J. 93,109, C. A. ; He 
Winton v. Brecon Corporation (1859), 26 Beav. 633 ; see Fripp v*. Chard 
Bail. Co. (1863), 11 Ilare, 241, 250, and cases there referred to). 

(*) Oodringion v. Johnstone (1838), 1 Beav. 620, 524; aud see note ( 9 ), 

P' 157, ante, and pp, 196, 201, note (q), ante. 
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application of a legal as well as cf an equitable iiiortf;ap[ee (/.). Wliero 
an action is ponding this is tli** proper procf dnre, iiotwithstaniling 
that the mortgagee has power to appoint a receiver himself (/). 
The appointment will not be made after judgment for foreclosure 
absolute (at). 

465. A receiver’s functions are limited to receipt of income and 
payment of ascco’tainod ontgouigB (a). He lias no general powers of 
management (o), lait where the mortgage, expressly or by implication, 
includes a Imsiness, a receiver and manager may he a;)]»ointed (p), 
though only witli a view to the sale of the Itusiness as a going 
coneern (r/); and a receiver and manager will, if necessary, he 
appointed of hind fr). 

466. The appointment ot a roceiver at the instance of a puisne 
incumbrancer is without prejudice to the rights of ])rior iiicuui- 
braneers (s). Hence if a prior mortgagee is not in possession, the 
appointment is made suliject to Ids right to take ]iossossion (a), and 

~~{L) lie rope (1880), 17~Q. iV. D. 743, 741), V. A.; cnmyAre Anglo- 
Italian Bank v. Jtavics (1878), 1) Cli. I). 275, 2S0, V: A. ^1 foiliori, 'where 
tlio mortgage includes both legal and equitable estates {Pease v. Flcteher 
(1875), 1 Ch. D. 273). An equitable mortgagee by deposit of deeds w 
entitled to a receiver {Aherdeen v. Chilli/ (1838), 3 T. t’. (kx ) 379). But 
the relief is discretionary, and will not usually be giaiited where The mort¬ 
gagee 18 ill j/os.sessi(Ui (Be Pii/fhereh, Priitheu h v. Williains (1889), 42 (3h. TJ. 
590. 600); see, further, titles KquiiY, Vol. XIII , p. 55 ; I’ncuiVKit'^. 

(l) Tilktl V. j\ixon (1883), 25 Ch. J) 238. In a paititioii aetiou, a niort- 
,'ragee of a share can obtain the appointment of a receiver over the whole 
jiroperly {Huviston v. i'ruhrell (1883), 31 W. R. 399); compare PaU v 
I'Jlkins (1861), 9 W. R. 801, where tlie appointment was limited to the 
mortgaged share; and see, generally, title Partition, p]). 834 et seq., post 

(m) R'lhs x.Luff (1888), 38 Ch. 1). 197 (on the ground that the action is at 
an end, although a conveyance of the properly has still to he settled). 

(n) For a form of reeoiver’s account, see Kncyclopiedia of Forms and 
Precedents, Vol. 1., pp. 154, 155. 

(o) Me 31 anchestet and Milford Bail. Co., Ex paile CnmbtUin Mail. Vo. 
(1880), 14 Oh. 1). 645, 053, ('.A. 

ip) County of Cloiicesler Batik v. Mudry Merthyr Steam and Bouse ('oal 
Colliery Co., 11895] 1 Ch 629, 0. A.; see p. 120, ante ; titles CoMeANU-iP, 
Vol. V., p. 380; Mim2s, Minerals, anu Quarries, Vol. XX., p. 555, Jn 
a debenture. “ ]»roperty ” includes the business of the company {Me Leas 
Hotel Co., Salter v. Leas Hotel Co., (1902J 1 Ch. 332). 

(q) Gardner v. London, Chatham and Dover Mail. Co. (No. 1), Drawbridije 
V. Same, Gardner v. Same (Xo. 2), Imperial Mercantile Ciedil Association 
V, Same (1867), 2 Ch. App. 201, 212; Whitley v. CkalUs, (1892J 1 Ch. 64. 
69, 70, C. A. ; Me Victoria Steamboats, Lid., Smith v. Wtlkinson, [1897] I 
Ch. 158, 162; Me Newdigate Colliery Co., Ltd., Newdegatex, The Co., [1912| 

1 Ch. 468, 472,0. A.; and see j>. 197, ante. Consequently, if 1 ho security is a 
public undertaking which the receiver has no power to sell, a manager will 
not be appointed {Marshall x. South Staffordshire Tramways Co., [1895) 

2 Ch, 36, 0. A.). As to the ap])ointinent of a receiver and manager oI a 
railway under the Railway Companies Act, 1867 (30 & 31 Viet. c. 127), 
B. 4, see title Railways and Canals ; and of a receiver under the Com¬ 
panies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), s. 53, see title 
Companies, Vol. V,, pp. 737, 738. 

(r) Grafton ( Dnke) x. Taylor, 3lanvers (Earl) x. Taylor (1891), 7 T. L. R. 688, 

(s) Davis X. Marlborough (Duke) (1819), 2 Swan. 108, 137, 166; Bemey 
V. SewtU (1820), 1 Jac. & W. 647. 

(a) 1 Seton, Judgments and Orders, 6th ed., p. 769; Bryan x. Cormick 
(1788), 1 Cox, £q. Cas. 422, Dalmer x. Dashwood (1793), 2 Cox, Eq. ilas. 
878, 383; Davis y. Marlborough {Duke}, supra; Berney x. Sewell, supra: 
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if a prior mortgagee is in possession, it will not be made, so long as 3. 

anything remains due to him, unless he refuses to accept a tender Appoint- 

of what ho alleges to be duo (h). To avoid the appointment being of 

made he must swear that sonuitliing is duo, though he need not Re ceive r, 

swear to a specific sum (c). If a receiver has been appointed in the 
absence of a prior incumbrancer, he will be discharged and the prior 
incumbrancer, although only eiiuitable, let into possession (d ); and 
where other incumbrances are known to exist, the appointment may 
bo accompanied by an inquiry as to the priorities of the several 
incumbrancers (c). A receiver will be appointed against the owner 
of the legal estate who refuses to satisfy eipiitable interests (/), or 
if there is a strong pr/iinf Jacie case for setting the conveyance to 
him aside (y); but not otherwise, unless the rents and profits are in 
danger (/i). 

A receiver will be appointed in aid of a vendor's lien (i); but since Appointment 
th(! lion depends on the declaration of tlie court, he wdl not bo ijen 

apiiointed till after judgment (/l). If the property sold includes 
a business - -such as a collii'ry—a receiver and manager may be 
appointed, as in other cases (/). 

467. Upon a receiver of real or leasehold property being Poaiiionot 
aiipointed, the ttuiants are directed to attorn and i)ay their rents in temmis and 

^ inort;;af;or in 

{)ObSt‘biilUU. 

Tiinfeld v. Jrrine (182G), 2 Itiiss. 149, 151 ; Livn-pool Marine Credit Co. 

V. W-ilson (1872), 7 ('li. App. 507, 511 •, Cadoqan v. Lyric Theatre, Ltd.. 
fl894J 3 Cli. 338, ('. A. ; mo S. (i, 2 Bio. (\ (!. 92, ii. Accordingly the 
lirst mortgagee can taho posseRsion w'ithont the leave of tlie court 
{Vnderhay v. fiend (1887), 20 Q. B. U. 209, 219, 0. A.; Knqcl v. tfonth 
Ueiiopohtan Btcivitnj and ItoUling Co . 11891J W. N. 31 : see p 192, anle.); 

Ihmigri fonnerly it was considered that leave was required (seo 2 Sw.iii. 

138, n ); and application for leave is usually made (Prettton v. Tunbridge 
Wells Opera House, Ltd., [1903J 2 Oh. 323); and such leave is necessary 
where there has been no express reservation of the nioitgagee’s rights m 
Ihe order (Be Henry Bound, Son and Hutehms (1889), 42 Oh. D. 402, 422, 

P A.). Tlie first mortgagee is entitled to back rents paid to the receiver 
alter service of notice of motion for his discharge (Preston v. Tunbridge 
Wells Opera House, Ltd., supra). 

(h) Jleniey v. Sewell, supra 

(c) Chamhei.'t v. Gohhi in (1804), cited 13 Ves. 378; Qiiarrell v. BeeJeford 
(1807), 13 Ves 377 ; Howe v. TVood (1822), 2 .lae. & W. .553, 557. If the 
mortgagee’s accounts are in such a state that he cannot swear that any- 
tliing is due, a receiver will be appointed (Uodringlon v, Patker (1810), 16 
Ves. 469 ; Hiles v. Moore (1852), 15 Beav. 175). 

(d) Langlon v. Langton (1855), 7 Do 0. M. & (t. 30, 0. A. 

(e) Daids v. MarUiorough (I)nke) (1819). 2 Swan. 108, 138; Metcalfe y. 

York (Archbishop) (1836), 1 My & Or, 547 ; HUes v. Moore, supra, at 
p. 179. 

(/) Prilehardv. I'Yee/irood (1815). 1 Mer. 54. 

(g) Hugnenin y. Hasdey (1806), 13 Ves. 106; Stilwellv. Wilkins (1621), 

•fac. 280 ; George v. Krans (1840), 4 Y. & C. (EX.) 211. According to Lloyd 
V. Passingham (1809). 16 Ves. 59, 70. fraud must he clearly proved. 

(h) Lancashire v. Lancashire (1845), 9 Beav. 120, 129. 

(i) Munns v. Jsle of Wight Butl. Vo. (1870), 6 Oh. App. 414. 

^ (k) Laiimei v Aylesbury and Buckingham Bail. (V (1878), 9 Ch, D, 385, 

^. A. 

(f) Boyle V. Bdtws Llnnlwit Colliery Co. (1876), 2 Oh. D. 726. As to the 
a.pja»intment, oii behalf of mortgagees or debenture-holders, of a receiver 
uf the assets of a company, see title Companies, Vol. V., pp. 376 et seg. 
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Rbot. 3. iirrear and growing due to him (m ); and it the mortgagor is in 
Appoint- posHcsflion, he must attorn tenant at an occupation rent, or in the 
niont of alternative deliver up possession to the receiver (u ); hut an order 
Receiver, foj* delivery of possession will not be made lieforo judgnieut in the 
action (o). 

Sl'ii'.SiAT. —Ont of Court. 

1‘occivcT 468. Tn order to give the mortgagee the advantages, without 

the liabilities, of being in ])ossession (p), a rc ceiver ma;y lie apjiointed 
u.Hlrrcxprc.s8 ‘i-t the tiino of the mortgage, and as jiart of the security, or subse- 
Itower. (luently under an exjiress power in the mortgage di'isl. In the 

former ca.s('. tlus a])pointniont is made by the inortga{j[or with the 
eonenrrene(M)f the mortgagee, either by a separate deed( 7 ), whiclj 
can be givtui to the. receivin' as evidenei^ of his authoiily, or in the 
mortgage deed(/'). In the latter ease the appointment is made hy 
the mortgagee, cither hy writing under liaud(.s) or liy dei'd, accord¬ 
ing to the terms of the power, and in either case it is provided 
that the receiver shall he the agent of the mortgagor (a). 'I'he deed 
of ap])oiutment, or the jiower and appointment under the jiowet, 
authcrise the receiver to leteive llie rents of the propi'rly and pro¬ 
vide for their ai>plication [h\. ‘Where successive incumhrancors join 
in a deed ap])ointing a receiver and declaring trusts of the receipts, 
with an ultimate trust lor tlie mortgagor, an incumhvanci'r suh.se 
(pient to the deed is entitled to the beuolit of it, hut in i>roceedings 
for an account or for the execution of the trusts he must make all 
the jirior incumhraiieers j»artie.s(«'). 

(m) Daria v. Mailboiou(f1i (Dtilr) (18IU), 2 Swan, los, 11(5; Uatrkes v. 
JJolhnul, 1 ISSl] \V N. 12S. A.; ami it it docs not appiMr in what nalit 
liossessuni is held, api>liciilioii should he niado that the. pcr.son in jiossis- 
sion should altorn, s.iid then lie must CAiilain lus jtosscshioii (o tlio court 
(Eeid V Middleton (lS2j), 'rum. it It. dofi); compare JxiindjiAd v. llaiuh 
lield (IS.OO). 7 W. R (5r)l. 

( 71 ) He liinrhvatl, WalLcr x. Jhirchnall, []HQ3] W N. 171. Tlic. hahility 
to pa,’iincnt commences iiom the dale oJ the order (JAojid v. .Uuaoii 
(1837), 2 Aly. & I'r. 487 ; Jie Ihnrknall, W’alher v. Hutclmuli, au^ini). Jl 
there is no older lor (lie iimUftagor to ailorn, he inu.st pay leut Jrom the 
dale of demand hy the leieivei (Voiishue. Hanking <'o v. MuUan (I8S7), 
36 ('ll. 1). 126). Ill IlairLefi v Holland, aupra, it was said that the older 
should be tor didiveryot pos.s<‘ssiou, but the alleinativo ot ail 0111111 cut was 
probably oveilooked. 

( 0 ) Tttiflor V. Soper (18t)0;, (52 L 'I'. 828. 

ip) See 2 Davidson, rieeedeuts in Conveyancing, 4th ed., J*art II., 
p. 99. 

(q) See Encyclopnedia of h'orms and Precedents, Vol. VllL, p 910. 

(r) Ibid., Vol. XVI., p. 387 

is) Ibid , Vol. Vlll, p 908. 

' ( 0 ) Jefleinax. Dirkson (18(5(5), 1 Tb. App 183, 190; Law v. G'/enn (18C7), 
2 I’ll Apn. (534, 641 ; see Jones v. Smith (1841), 1 Hare, 43, 71 : Kensington 
{Lord) V. Jiouverie (1855), 7 De (1. M. & (1. 134, 157. As to the practice of 
making the receiver the agent ol the mortgagor, see, generally, Gaskell v. 
Gosling, [1896| I (J. B. 0(59, (’ A , per Uujcii. L ,f., at p (592. As to the 
agency ot a ••eeeiver appointed hy debentun'-holders, fu>o Deges v. Tl'oed, 
[1911] 1 K. If. 800; title VMi'is, Vol V , pp. 373, 374; and as to the 
position of a leceiver api»oiuied by tlie courl, see titles (’ojmi*\niks, Vol. V , 
p. 379*; KkckivkkS, 

'b) See Kneyelopiedia ol imrins and Precedents, Vol, Vlll., pp. 29, 642 
<562; ibid., Vol. XI., p. 39(5. , 

(c) Ktnrd v. JiaHham (I ^63), 17 Beav. 485; Jefferys v. Dickson, supra. 
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469* The insertioTi in an ordinary niort^;af{o of an cxprePH power 
to !ipi>oint a roi'eivor is unusual, and where tlu* inortj^a^o deed has 
lu'cii cxec'uhid fdnee tlie dlsi JUicoinher, IHMl, reliance is jiliwed 
oil the power j^iveii by stalidn to iuort;;a;:;('es for tlie jaiipose, 
wlioivby a inorlf!;a{.’oe. has power, wlion the iiioi money 1ms 
become due, to appoint a reemveu’ of the mortj^a^ed property, or of 
any part tlicroof (d); but tlie ])ower is not to be exercised until 
the mort{.fiif{ee has become entitled lo exercise the statutoiy 
jKiw’cr of sale (c). 'I'he aip'iiiiiment may be made by writing 
under the band of the niort<;agee (,/ ), and the leceiver may be 
removed and a now receiver appointed I'loin time to lime in like 
nmnnor (//). 

"Where the mortgage w'as executed between tlie 38ili August, 1860, 
and the 1st .lannary, IKHii, the [lower imdev Lord (Iranworth’s 
Act (/<) is a,p])licab]e, if not excludeil. This power authorises the 
appointnicnl of a lecrher of the rmits and prolits of real and lease¬ 
hold propc'rty, and ii(<t of income generally ; it is exi'rcjsable in the 
same e\eiits as the power of sale under that Act(0, but without 
the restriction iis lo six luoutbs'’ notici', and a now receiver may be 
apjioiiited liom lime to time (Ic). 

ruder both statutes tlie receivin’ is deemed to bo the agent of the 
mortgagor, and tho mortgagor is solely ri'spoiisible for his acts or 
defaults, unless the mortgage deed otherwise jirovides (/). 

The death of the mortgagor does not operate as a revocation of tlie 
power to appoint a receiver (//i). 


(d) Oonveyam'iiig and Law of rropcrly Act, 18S1 (44 45 Vict. o. 41), 

8 10(1) (ill). Till* statu loiy power may he excluded or \aiicdhytlic 
mortgage dood {ibid., h 10 (8) ) The. ii{>]>oiii1ment. t»l a receiver oi 
liook deblK does not take tlie book debts out of the oidei amt dis]»osilioii 
of tlie mort.gag<»r, unless noliee ot the appoint mentis gnen to (he debtors; 
bce title TjANKiiL'rj'CY amd Insui.vkm'Y, \ (d IJ.. p. 170, note (c). 

(c) Ooiiveyanciiig and Law of I'roiu rty Act, 1S81 (4t Ar, 45 \'ict. c. 41), 
B. 24 (1). As to w’hen tho power ol sah^ is oxeinsable, s<'0 p 251, aiitf 
ij) Conveyancing and Law ol ITopciiy Act, 1881 (t4 & 45 TicL. c. 41), 
8 24 (1). 

[fj) Jhid , s. 24 (5). 

(A) Trustees and Mortgagees Act, 1800 (23 & 24 Vud e 145). 

(t) See ]), 251, ante. 

(k) Trustees and Mortgagees Act, 1860 (23 & 24 Vud c. 145), ss. 11, 
17, 20, But the mortgagee does not. ajipoiut in the lii.st inslaneo, unless 
some person has been named as receiver in tho deed ; be must require 
llio mortgagor to appoint, and only makes the aiipointmeut on his delault 
(ibid , s. 17). 

(l) Ibid., s. 18; Conveyancing a.nd Law of Property Act, 1881 (44 & 
45 V'ict. c. 41), B. 24 (2). But the agency may he modihed by the teniis of 
tho mortgage deed {iiiehnnh Kiddermiusier Uvertteers, litchards v. Kidder- 
minster (Corporation, [181)f>j 2 Ch. 212, 220\ and a receiver who, though 
oiiginally appointed by the mortgagee under the statutory power, is subse- 
qucntly appointed by the court., ceases to be the agmit of the mortgagor 
{Hand V. Blow, [1901J 2 Ch. 721, 732, 0. A.). As to tho effect of payment 
of interest out of rent by the receiver, see title Limitation of Actions, 
Yol. XIX., pp. 72. 94. 

(w) Be Bale, Lilley v. Food, [1899J 2 Ch. 107, 117, A. The receiver 
roay be permitted to sue in the name of the mortgagor’s heir on givng 
an indemnity {Fairlwlme and Palhser v. Kennedy (1889), 24 L. K. Ir. 
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470. Under the Conveyanciug and Law of Properly Act, 1881 (u), 
the receiver has ])ower to demand and recover all tlie income of the 
property over which he is appointed receiver, l)y action, distress, or 
otherwise, in the name either of the mortgagor or mortgagee, 
to the fall extent of Ihc estate or interest whici’ the mortgagor 
could dispose of, and to give effoctnal receipts; and a person 
paying money to him is not concerned to inquire whether any case 
has happened to authorise the receiver to actfo). ilo lias the same 
powers under [jord Crainiorth’s Act( 2 >) in respect of rents and 
jirolits of real and leasehold property. A receiver appointed other¬ 
wise than under statute has only the powers conferred on him 
by his appointment, and, unless specially empowered to do so, 
cannot sue or distrain in llie name of the person entitled to sue or 
distrain, that is, either the mortgagor or mortgagee according to 
the circumstances (f/). A receiver aiipointed by debenture-holders, 
who, under the terms of the deliontures, is entitled to take posses¬ 
sion, will be put into pot-session by the court as against tlio liqui¬ 
dator, though if tlie court were asked to appoint a receiver it would 
appoint the liquidator (i). 

471. The receiver, if appointed under the Conveyancing and Law 
of Tropert} Act, 1881 (.s-), is em])oweivil loiiisuie the mortgaged pro¬ 
perty against fire., and to execute necessary or proper repairs, hut in 
(*acli case only if so directed in writing l»y the mortgagee (*■). He must 
ajiply moneys received by him (1) in discharge of all rents, taxes, 
rates, and outgoings affecting tlte mortgaged ])roperty; ('2) in keep¬ 
ing dow’n annual sums and interest having priority to the mortgage 
under which he is receiver; iJl) in payment of liis eoiiimissioii, 
and of premiums on lire, life and other insurances, pii.yal)le under the 
mortgage deed or tlie statute, and the coat of necessary repairs directed 
in writing by the mortgagee!/); and (4) in payment of interest 
under tlie mortgage («)• Tlie residue he pays to the person who, 
but for his possession, would be entitled to receive the income (r). 


(n) 44 & 45 Viet, c. 41, e. 24 (3); and, after the appointment of a receiver, 
the mortgagor cannot distrain, even tliough he alleges negligence on the 

E wt of the receiver (Bayly v. (1884), 51 h. T. 704); and a distress l>.v 
im is illegal (Woolston v. lioss, [1900] 1 Cli. 788). As to estoppel by pay¬ 
ment of rent by a tenant to a icceiver, see Serjeant v. Nash, Field <fc i'o , 
[1903] 2 K. B 304, C. A.; and title KstoPjPEL, Vol. XIII., pp. 402 et seq 
(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict, c. 41), 
B. 24 (4). 

ip) Trustees and Mortgagees Act, 1860 (23 & 24 Viet, c. 14.5), s, 19, As 
to the application of this provision to certain mortgages only, see p. 247, 
ante. 

ig) As to distress, see title Distkf-SS, Vol. XT., p. 131. 

(r) Me Henry Found, Son and Hutchins (1889), 42 Ch. D. 402, C. A ; 
Me Joshua Stubbs, Ltd., Hurncy v. Joshua Stubbs, Ltd., [1891] 1 Cl* 
475 , C. A. 

(«) 44 & 45 Vict. c. 41, B. 24 (7), (8) (iii.). 

(t) White V. Metcalf, [1903] 2 Ch. 507 ; and see note (Z), p. 240, ante. 

(u) The receiver must pay arrears of interest due at the time of his 
appoiiltment, as well as interest accruing subsequently {National Bank v. 
Eennvy, [1898] 1 I. R. 197). 

(«) Conveyancing and Law of Property Act, 1881 (44 &; 45 Vict. C..41), 
1. 24 (8). 
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Like provision as to insurance and application of rents is made 
by Lord Cranworth’s Act (x), but without power for the mort- 
pagee to direct repairs; and appointments of receivers under 
receivership deeds or exjiress powers contain similar provisions. 
The statutory application of income may be extended by the mort¬ 
gage deed, so as, for ins'tance, to authorise a receiver and manager 
of a business to pay unsecured debts (a). 

472. A receiver appointed under the Conveyancing and Law of 
Property Act, 1881 (/>), is entitled to retaiji out of any money received 
by him a commission at such rate, not oxcc.eding 5 per cent, on 
the gross amount of all money received, as is Hpccitied in his 
appointment, and, if no rate is specitied, then at the rate of 5 per 
cent, on that gross amount; but the court may, on the receiver’s 
application, allow hiui a higher rate. The rate thus determined 
covers the receiver's remuneration, and all costs, charges and 
expenses incurred by him as receiver (f<). Lord Cranworth’s Act 
contains a similur jirovisioii, hut without pow’er for the court to 
iucrense the rate (<■). Appointments imule otherwise than under 
the statutes usually provide specially as to romuneratioii, and if they 
do not, the receiver v\ill be entitled to a proper remuneration as a 
qaantiun iiieniit (d), 

Skct. i .—/Ictwa on Covenant for Paifvu'nt. 

Sob-Sect. 1.— Who man 

473. An action on tbe covenant for paymeiit (c) contained in 
the mortgage deed can be brought by the mortgagee (/’), and those 
claiming the mortgage security under him, whether by devolution 
on death or hv alienation inter (iron. , Accordingly if the mortgagee 
has not assigned the mortgage, the right to sue passes on his death 
to Ins personal representatives (p) ; but if he has specifically 
beipieathed the mortgage, the mortgage debt and the right to sue 
for it will vest in the legatee upon the executors’ assent to the 
bequest being given (/<), though since freehold mortgaged projierty 

(j:) Trustees and Mortgagees Act, 1860 (23 & 24 Viet. c. 145), ss. 22, 23. 
As to the application ol this provision to certain mortgages only, see p. 247, 
ante. 

(rt) Be Hale, LUlei/ v. Ford, [1899] 2 Cl). 107, 118, C. A. 

(h) 44 & 45 Vict. c. 41, s. 24 (6). 

(c) Trustees and Mortgagees Act, 1800 (23 A 24 Viet. c. 145), b. 21. 

(d) Be Vimlm, Ltd., [1900] 1 Ch. 470. 

(e) As to the implied jiersoiial obligation on tlie mortgagor in the absenco 
of express covimant, sec p. 70, ante. Formerly the action was either m 
debt or covenant (see From v. Jones (1839), 5 M. Ac \V. 295 ; Barber v. 
Bvtcher (1846), 8 Q. It. 803); or in covenant alone (see Randall v. Bigby 
(1838), 4 M. & \\^ 130; Harrison v. Matthews (1842), 10 M. & W. 768), 
according to the uatme of the liability. The form of action is not now 
material; see titles Aution, Vol. 1., pp. 37, 4."), 47; Practice and 
Prookdokk. 

(/) For a form of appointment of agent for this purpose, see Eueyclo- 
pa*dia of Forms and Precedents, V'ol. 1., p. 372. 

ig) See title Execltoks and Administrators, VoI. XIV., p. 5f24. As 
to tlie executors’ duty to get in money secured on mortgage, see ibid., 
ppt 242, 243. 

(A) See ibid., p. 265. 
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vests on the death of a mortgagee hi his executors by statute and 
not under the will(i), it is usual for the executors to transfer the 
mortgage security to tlio legatee, and tins is necessary in order to 
vest the property in hjiii. Jf the niorlgagee or his personal 
representatives transfer the mortgage, the light to_ sue on the 
covenant vests in the tiansferee on his giving notice in writing of 
such transfer to the nun tgagor (/.). 

W'here the inortgiigees aio trustees the hencUciariea are not 
entitled to sue on the covenant (/); they must call upon the trustees 
either to sue or to allow the bmieliciaries to sue in their name (tn). 
Similarly, where deheiitures or debenture stock are secured hy a 
trust deed, the right of action ib m the trustees and not in the 
debenture-holders or debenture stockholders (»), unless there is a 
direct covenant witli the latter (o). 


Srii-SitKT. 2 .—When Rujlt of Aiiion Arises, 


Covenant to 
pay on, oi on 
or jiftor, a 
certain day. 


474. When a day for payment is fixed hy the covenant the 
right of action arises upon non-payment on that day ( 7 I. A covenant 


( l ) CoiivoyjTU'ing and Law of Piopoity Aoi, 1881 (44 & 4.T Vjcl. c. 41), 
B. J}0 ; see p 182, unic 

{/.) See lil!<* (’!iosj;s IN AciutN, Vo! IV., pp. 372, 373. 

(/) 'J'he lit'i'clician’ is ii<>t nionlioiiod m tlio luortgago, and no benefit to 
hail arises undir it dneeily. Wi.i'ie. ilie eonfraet slious that a beneficiary 
IS lo have the lieiielit. ol it, he may sue on it {(Jnudif v. (itnidif (188.')), 30 
('ll. J). .'>7, A ; KcUuy Lo)/.iw, I 1'.)10] 2 1 R 550; see title (’on'IRact 
V ol Vn., p. 344) 

(m) See title'I'm STS and Tiivsteks. 

(«) lie riiKjiiaii ('cnlml and Ihn/urntan Rail, ('a of Monlc Video (1870), 
11 (’ll. 1). 372. 383 ; Re Dimderland hon Ore Co., Lid., fltlOOl 1 (’h. 446. 

(o) lie Olathe Sdvo Mining Co. (1884), 27 ('ll. 1). 278, 283 ; see title 
COMI*AMKS, Vol V., p 300. 

(p) As to the. elTect ot a covenant to repay the jiriiicipal hy iiifitalments, 
see p. J14, aide. 

Iq) The atlirnialive covenant implies that flic lender nill not sue before 
that day (Bolton v. Baekenham, \ I SOI] 1 t,*. il. 278, 281, ('. A.); and con¬ 
sequently a suh.-«titnlod covenant taken hy the inortg.agee for iiayiuent at 
a date suhseqiient to that originally fixed is a binding arrangenient to give 
time, and ordinarily discharges a sundy; see title Ohakantee, Vol. AV , 
]». 562. If the covenant also hxes a place for payment, the creditor must 
attend there to leeeive paynieiii, and there is no default unless he does so 
(Thorn v. City Itiee JMilh (1S80), 40 t'h. P. 357; see title Contract, 
Vol. Vll., pp. 415, 416). The action on the covenant is only for pruicipal 
and interest, and any other sums which the mortgagor has covenanted t.o 
pay, not for expenses incurred hy the mortgagee outside the covenant, 
though he may be entitled to these in a redemption or foreclosure action 
(Reiineyd, Bx parte Fewi/ngs (1883), 25 Ch. D. 338, C. A.; seopp. 227, 231. 
ante). As to the right of action of mortgagees or debenture stock-holders of 
statutory companies, see title, (.’omtakie.s, Vol. V., pp, 736, 743. If a bond 
has been given lor the mortgage debt, the amnuut rccoviTahle for principal 
and interest is, in general, Jmuled to the amount of the penalty, and no 
more is recoverable, against the mortgaged propi'rty if the mortgage is to 
secure f|^e bond debt (Ilnghee v. Wynne (1832), 1 My. &, K. 20); but contra, 
if the mortgage is for the iiriricip.d sum and interest witliout reference to 
the I ond (Clarke v. Abingdon (Lord) (1810), 17 Ves. 106 ; Mathews v. Jicble 
(1867), L. R. 4 Kq. 467 ; (1868), 3 Oh. App. 691 ; see title Bonds, Vol. IM-, 
p. 93). As to hoade given as collateral security, see ibid., pp. 99, 100. 
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to pfvy on or after a certain date givoa the covenantee the right to 
payment at any time after that date, though possibly demand must 
lirst be made (/■)• 

AVhen the principal sum is payable on demand, and there is no 
provision, express or implied, lor notice to be given, the necessity 
for notice depends on whether the covenant is direct or collateral. 
Jf it is direct, that is, if it secures the covenantor’s own debt, no 
actual demand is required: the right of action accrues immediately 
on the money being advanced (.s). But if the covenant is collateral 
—where, for instance, it is to secure the debt of another—the 
action cannot be brought till after actual demand («). 

Where the jirincipal sum is payable on demand in writing, actual 
demand must be made before the right of action arises (/>). and 
any other condition prescribed as a preliminary to suing on the 
covenant must be obsei ved (r). A provision that the demand must 
bo served on the primuses or in some particular manner renders 
such service sufficient hut not essential. Any mode of service is also 
siillicient which brings home to the mortgagor the fact that the 
(buuand has been made(d). 

If llie mortgagee has realised his security or part of it by sale, 
ho must credit the mortgagor with the amount realised, less the 
oxjicnses of realisation, and can bring an action on the covenant 
for any balance remaining due (f) ; but, if instead of realising, be 
lias forecloseil, ho cannot sue on the covenant without reopening 
the foreclosure (/). A separate action on the covenant should not 
he bronglit while a foreclosure action is pending, if the mortgagee 
can get an order for personal payment in the foreclosure action (/;). 
The appointment of a receiver by the mortgagee docs not prevent 

(r) Jif Tcwlenhury Gas Co., Tysoe v. The (?o , [1911] 2 Ch. 279; anTirmecl, 
[1912] 1 (;h. 1, 0. A. 

(s) Xadon V. EUrim (1fi37). 2 M & W, 461; Jarkeon v. Ogy (1859), John. 
297 ; He lirou'u'H {J ) Ksl.ite, Brown v lirown, [1893] 2 Ch. 300, 304; and 
6C(“ lillc LiuitatioxS oe Actions, Vol XIX., p 43. 

(ii) Bukav. Trippel 1 Wins. Saund. (ed. 1871), 33 : Ee Jiroicn's 

(J.) Estate, Brown V. Brown, supra; see title Limitation op Actions, 
Vol XIX , j)p. 46. 78. It has been held that a bond to aeenro money 
payalde on demand is not toifeited till after demand (Carter v King (1813), 
3 (’amp. 459; see. title Bonds, Vol. Ill, p. 92); bnt the distinction is 
doubtful (see Re Brown's (J.) Estate, Brown v. Brown, supra). 

(b) See Norton v. Ellim, supra. Jn Re Brown's (J.) Estate, Brown v. 
Blown, supra, it Wiia Rnggesfed that a provision for the principal to be pay¬ 
able. on demand, with inlerest in the meantime, implied a postponement ol 
I»aymcnt, so as, in cticct, to make a demand ueces.sary; but the decision 
seems to be really based on the fact that the covenant was by a surety. 

(c) See Rogeis A Co. v. British ansi Cohmal CoUienj t^upphf AssoeuUion 
(1898), 68 L.'J.(q. b.) 14, where a debenture stock holder’s right of action 
depended on previous notice to the debenture slock trustees and default 
l>y them in suing. As to the allowance of a reasonable time lor obtaining 
ilie money from the debtor’s bankers, see p. 114, ante 

(d) Worthington <fc Co , TAd. v. Abbott, [1910] 1 Ch. 588 ; see Belding v. 
Read (1865), 3 H. & C. 955, 963 , Wemey v. Bladen (1868), L. R. 4 Exch. 
13 (demand cither peisonally or by service at place of business). 

(fi) Boo Barker's Claim, [18041 3 Ch. 290, C. A. * 

(j) See p. 245, ante, and p. 299, post. 

fp) Fouldt (Earl) v. Hill (Viscount), [1893] 1 Ch. 277, C. A.; Wiiliarr.s 
V. Hunt, [1905] 1 K. B. 512, C. A. 
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liifi bringing an action on the covenant by specially indorsed writ, 
but if there is a question as to the true state of the accounts leave 
to defend will be given (h), 

Si-n-SiA r. 3. liV/o mat/ he Sued, 

475. The action on the covenant can be brought against the 
mortgagor and against any person wlio has joined with him in 
the covenant or has given a separate covenuiit as surety. Words 
added to a covenant excluding personal liability may he repugnant, 
and the full liability reiuanUi); but it is permissible to qualify 
the covenant; thus a covenant by a trustee may in terms limit Ins 
liability to the time while he is a trustee (/.'). 

476. 'J'lie covenant for pa\ ment of the morlgage debt does not run 
with tlie land, and hence the assignee of the eqiiily of redemption 
is not liable to he sued thereon by the moi tgageo (/): but if be, is 
a purchaser on sale, he usually enters into a covenant to iiidemnify 
the mortgagor against Iho debt, and, in the absence' of express 
covenant, such a covenant of indemnity is implieul [>ii). The assignee 
may make himself directly liable by entering into a fresli covenant 
with the mortgagee (a), but such liability is not implied from the 
mere payment of interest {(>). 

477. On the death of the mortgagor an action on the covenant 
lies against his personal representatives, and the judgment can be 
enfoiceil aguintjt them to the extent of the assets remaining uiiad- 
ininistered ( p). The mortgagee also has the remodie.s of a sjiecially 
creditor against the heir or devisee of the moitgagor’s real entate 
not comprised in the mortgage (»/), and the remedy, common to 

(h) Lymle v. Wailhman, [1895] 2 Q. 11. 180, A., <'X))lauuiig 1‘oulrll 

{Earl) V. Uill (Viscount), [1893] 1 Gli 277, (b A. , and, as to olitiuning 
leave to defend, see title* Jodgmknts and Ordees, Vol XVllI , p 192. 

(i) Furnivall v. Coomhes (1843), 5 Man. & G. 736; but see note [j], 
p. 70, iiute, and p. 107, ante 

(Ic) FT illiams v. Ilathau'uy (lH11),QV,h. D. .544; and see note (/), p. 11), ante. 

(1) Re Errmgton, Ex pmte Mason, [1894] 1 Ij. B. 11 . This is inaecord- 
ance witli the rules that, save as between lessor and lessee, the burden ot 
a covenant does not run with the land at law, and that tlie hiirdon of a 
positive covenant does noti run with the land in equity; see titles Lano- 
LORi) AND Tenant. Vol. XVIII. p. 584, note (g); Sale op Land. The 
bringing of an action against the mortgagor gives him a neiv right to 
redeem; see p. 139. ante, see Re Richardson, Ex parte Governors of 
St. Thotnas's Ifospitai, [1911 ] 2 K B. 705, where an action was brought 
in the joint names of a Ics.sor and a lessee to enforce a covenant of 
indemnity. 

(ni) ir«imijr v. Ward (1802), 7 Ves. 332, 337 ; Bridgman v. JJaw (1891), 
40 W. 11. 253 ; Dodson v. Downey, [1901] 2 Ch. 620. But the implied 
indeinnily is cxeluded by an express covenant for indemnity (Mills v. 
United Counties Bank, Ltd., [1912] 1 Ch. 231, C. A.). If the mortgaged 
property is a contingent reversionary interest there may, perhaps, be 
an action on the implied covenant before it Vests in possc-ssion (ibid., 
doubting the decision of Eve, ,1., on this point, [1912] 1 Ch. 669). 

(n) See Shore v. Shore (1847), 2 Pli. 378. 

(o) Re Ernngton, Ex parte Musov, supra. As to the assigm'e making the 
debt hi* own ns between his real and personal e.state, see Il’tWs v. Hunting- 
Jord (1796), 3 V'es 128, 132. 

(p) See title Bxecutors and Administbatoks, Vol. XIV., p. 305; 
as to liability for devastanit, %hid., p. 310. 

( 9 ) Under the Debte Eecovery Act, 1830 (U Goo. 4 & 1 Will. 4, 0 . 47); 
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RpeciHUy and simple coutrart cieditors, of having the mortgagor’s 
rt'Jil and 2 )orst)mil estate administerod by the eourt and applied 
r.'iteahly in natisfactioii of do))ls of both classes (r); and if personal 
estate of the mortgagor Ijas been i>aid to legatees the mortgagee 
can follow it in their hands and make them refund (.s). 

SrB-.SEC’J. 4 Afws of livfht of Action 

478. On payment of the mortgage debt the mortgagor is entitled 
to a reconveyance of the mortgaged pro 2 )erty (t) ; hence a mort¬ 
gagee w ho has foreclosed and subsequently sold the proi)erty, so that 
he cannot reconvey, is precluded from suing on the covenant for 
I)a;yment (/f) ; but this princqde does not ap|)ly to a sale under the 
mortgagee’s power of sale (r), and if it does not realise enough 
to pay off the mortgage, lie may sue for the deficiency (a). Nor 
is the mortgagee prevented from suing if his inability to restore 
the iiroporty is due to the intervention of a third person, as 
in the case of a forfeiture of least hold property by the lessor, not 
due to the mortgagee’s default (6). 

If the mortgagee holds bills of exchange as collateral security and 
retains them on transferring the mortgage, he cannot sue on them 
pending an action for redemption (c). 

479. The right of action for principal money is liable to be 
barred by lajise of time(d). 

see lie Lacey, Howard v. Lightfoot, [1907] 1 Ch. 330, 347, C. A.; Worthington 
tf' Co , Ltd. V. Abboll, [1910] 1 Ch. 688, 598, where the terms of the order 
are set out; titles Kqiuty, Vol. XIll., p. 34; Executoks and Adminis- 
TUATOiis, V'ol. XIV.. p. 246. As to the effect of an acknowledgment given 
by the devisee, see title Limitation of Actions, Vol. XIX., pp. 74 et seq., 
79 et seq. 

()) Under the Adnunistration of Estates Acts, 1833 (3 & 4 Will. 4, c. 104) 
and 1869 (32 & 33 Viet. c. 46); sec titles Equity, Vol. XIIT., p. 35; 
Executoks and Administrators, Vol. XIV., pp. 246, 249. The mort¬ 
gagee may sue in his own name alone for administration of the personal 
estate, and also for administration of the real estate where the mortgagor 
has died alter the commencement ot the Land Transfer Act, 1897 (60 & 61 
Vict, c. 65) {L’e James, James v. Jones, [1911] 2 Ch. 348); see title 
Executors and Administrators, Vol. XIV., p. 336; and, as to proof by 
the mortgagee against an insolvent estate, see ibid., p. 346. 

(«) See title.-! Equity, Vol. XIII., p. 160; Executors and Adminis¬ 
trators, Vol. XIV., p. 279; Re Hrogden, Billing v. Brogden (1888), 38 
Ch. 1). 646, 569, C. A.; Be Eustace, Lee v. McMillan, [1912] W. N. 80; and 
as to the mortgagee being barred by acquiescence in the distribution of 
the assets, see cases cited title Equity, Vol. Xlll., p. 173, note (t). 

(t) See p. 308, post. 

(u) Lockhart v. Hardy (1846), 9 Beav. 349, 357; Balmer v. Hendiie (1859), 
27 Beav. 349 ; Palmer v. Hendrie (No. 2) (1860), 28 Beav. 341; see Tooke 
V. Hartley (1786), 2 Bro. C. 125; Perry v. Barker (1803), 8 Ves. 627 ; 
(1806), 13 Ves. 198. It is pointed out in Lockhart v. Hardy, supra, that 
Tooke V. Hartley, supra, and Perry v. Barker, supra, left the matter in 
great obscurity. Similarly the mortgagee may be restrained from suing if he 
cannot hand back the title deeds [Schoolev. 8aU (1803), 1 Sch. & Lef. 176). 

(v) See pp. 245 et seq., ante. 

(a) Budge v. Bichens (1873), L. R. 8 C. P. 358 ; Barker's Olam, [1894] 
3 Ch. 290, C. A.; see p. 269, ante. 

(b) Be Burrell, Burrell v. Smith (1869), L. R. 7 Eq. 399. * 

(c) Walker v. Jones (1866), L. R. 1 P. C. 60. 

•(d) As to actions on the covenant, see title Limitation of Actions, 
Vol. XIX., pp. 82 et seq. As to acknowledgments and part payment, 
see title Limitation of Actions, Vol. XIX., pp. 02 et seq. As to actions 
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SkcT.' 5 .—Foreclomre or Sale. 

Sub-Shot. 1 . -Nature of Right to Forerlveure. 

480. Under a legal mortgage the mortgagee becomes absolute 
owner at law so soon as the day fixed for reclemption is past, and 
the equity of redemption arises by virtue of th(^ interference of 
equity to allow the mortgagor to redeem, notwithstanding that his 
legal right of redem])tion is gone(^’)- Jhit eiphty does not continue 
the interference \\lien the mortgagee desires to make his ahsohite 
ownership elTectnal. r])on his bringing an action for foreclosure a 
further day is aj)p()inted for payment, and if the money is not then 
paid the court refuses again to interfere a7id leaves the parties to 
their legal rights (,/'), 'J'he court removes the stop it has itself put 
on (ff), and the property belongs to the mortgagee absolutely (li). 

The effect of the order for foreclosure Ls to vest a new title in the 
mortgagee. Previously he was, in the view of equity, a mere 
incumbrancer. Under the order the benetk’ial ownership for the 
first time vests in him (i). 

Sub-Sect. 2 .—Right to t\)rf>lomrp or Sale 

481. The right of foreclosure exists in the case of an 
equitable mortgagee who has taken a eonv(ynnc() ])y way of nioit- 
gage(/i) of thu equity of redemption—in which case he lias, on 
paying off jirior incumbrances, a right to call for the legal estate — 
or who has taken an agreement, ex])rGss or implied, for examjile, 

wlicro the spcuiily is not imder seal, sec ibid., p. 84. As to recov<*ry of 
arieurs of inlerest, see ibid., pp. 97 et seq. 

(e) See pp. 71, 138, ante 

(/) Satupvon V. (1842), 1 flare, 5,33, 536. But lliere is no fore¬ 

closure against the (h-own. Bormeily the oidei was lliat the inorlu.ij'co 
should hold and enjoy the nior<.j>agcd property till the Crown thouKlil IW lo 
1 ‘edecin (Lntu'icJi’s (Ume (1724-34), ciied 2 Atk. 223 ; llodgc v. A -(}. (1^38), 
3 Y. Jk 0. (EX ) 342). A sale might be ordered if the Crown had only an 
equitable interest, but not where tho legal estate was vested iii the (.'lowii, 
since the court could not eomjicl tlie Crown to convey (llodgc. A.-tl., 
supra). But the present piactico is to diiect a sale and rely on the Crown 
conveying (JlanrucL v. A.-O, (1864), 10 Jur. (n. s.) 557 ; Jiarllelt v. Rees 
(1871). L. R. 12 Eq. 395 ; see Rogers v. Manle (1841), 1 Y. & C. (!h. Cas. 4 ; 
Scott V. Robarfji (i85G), 4 W. R. 499; compare Vrescoit v. Tgler (1837), 
I Jur. 470; Prescott v. Tyler (1838), 2 .lur. 870, w'here the Crown had no 
legal estate, and dcelined either to elann or disclaim). 'J’lio question Inis 
usually arisen •where the mortgagor’s estate has been lorleiti^d for felony ; 
hut under t.he Forfeiture Act, 1870 (33 & 34 Viet. c. 23), the estate now 
vests in an administrator (see title Criminal Law and Procedurk, 
Vol. IX . p. 429), who, it is believed, is subject to the ordinary procedure 
by foreclosure. Where it appears that tho Crown has no interest, tho 
Attorney-Ceneral is dismissed from the action (Prescott v. Tyler (1837), 

I Jut. 470). As to foreclosure of copyholds, see title Cortiiolds. Vol. Vlll., 
p. 94 , as to foreclosure under building society mortgage, see title Build¬ 
ing Societies, Vol. III., p. 369; as lo land abroad, see title Conflict of 
Laws, Vol. VI., p. 205. 

(fl) (Jarter v. Wake (1877), 4 Cli. D. 605. 

(A) Silberschildt v. SchioU (1814), 3 Ves. & B. 45, 49; Le Oroa v. Cockerell 
(1832), 5 Sim. 384, 389. 

(i) Ileath v, Pugh (1881), 6 Q. B. D. 345, C, A., per Lord Selborne, L.C„ 
at p. 36(T. As to his liability in respect of leaseholds, see p. 169, ante, and 
eompat,TBEeLoom,Fulford'V.ReversiorMry Interest Society, [1910] 2 Ch. 230. 

(h) Sm p. 76, ante. As to foreclosure or sale by a truste.e undergo 
charge in his own favour, see Darke v. Williamson (1858), 25 Bear. 622; 
and compare Tennanh v. Tvenchard (1869), 4 Ch. App. 537. 
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by df!]ionit of deeds (1), for a legal mortgage (m): hence the remedy 
on such a charge is foreclosure (u). The jiirlgnunil, in such case is 
nrefaced by a declaration of charge, and, in ordc^r to coni])letc the 
mortgagee’s title, it directs a conveyance to him of the legiil 
estate (a). 

The remedy of foreclo.surc is available in reHi)ect of personal as 
well as real j)roperty {//); of reversionary as well as present 
interests (r); of a partiiei'sbip shai’e (d ); and of an advowson (c). 

482. Where there is a mere! cluM-ge, without an express or implied 
agreement for a legal morlgago (,/), or where the circumstances 
give rise to an ecpiitable lien, such as a vendor’s lien (/?), the remedy 

(/) SfP p. 7S, ttn/e. 

(hi) J'etrif V. Keane, Veny v. Pmtiid'je (1S36), 0 L .T. (oir.) 67 ; Cox v. 
Touh: (IH.'iG), 20 Uoav. 145. As to tlie ot <iismisaiil of an action for 
ie(lc*tn])tion, Keo p. 1.55, inile. 

(n) As to land, boo Tiilee, v. HV/di (1813), 6 Bcav. .552; I’n/ce v. liary 
(1854), L. H. If) I']q 153, n A ; ,/rones v. r7rOH(-’v (1873), Jj K. 10 Kq 153; 
/I’e Ox'eii, 118011 3 220, 227. As to jiersoiial estate, sec London and 

Midland Jiank v. Mitchell, (ISOiij 2 (’h. 101 ; Ilanold v. IHcntif, fiyOl) 
2 (’ll. 314 (shares): lie Kerrs Poheij (1800). L li. 8 Kr]. 331, 330 (policy 
of iiisuiauce); .itid see fladlcr-v. Il’tiWcv. |I8{>4] 2 ('li 110, 170. 

(ri) Marshall v. ftlireipslnirt/ (1875), 1(» ('h. App. 250, 254; or, if necessary 
in the ease of a elioso in action, a jiower of attorney {James v. Ellis (1870), 
10 \V. n. 310, jiower ol attorney to receive pension). 

{b) E.g, slocks and .shares {ItooUng v. fie.iidell (1852), 3 Seton, .Tudg* 
inenls and (h'ders, Ot.h cd , p. 1007 ; Ceneral Credit and Discount Co. v. 
Clegg (1883), 22 tOi. 1). f)40. .553); chattels (se« Kemp v. Westbrook (1749), 

1 Ves Sen. 278), pensions (James v, Ellis, supra; 3 Seton, Judgmemts and 
Ordeis, Otli cd.. ]». 1000). 

(c) lilade V. Uigg (1813), 3 llinre, 35 ; Waijne v. Jlanharn (1851), 9 Hare, 
62. But the terms of the mortgage may show that, the morigageo is not. 
entitled to (sther toreelosiirc or sale, hut only to icpayineiit out ol the iuuil 
W’lien it falls into ])o.sm'ssioii {iMfimford, Spalding and Bosloii Banking Vo. v. 
Ball (1862), 4 De (i. F. & .1. 310) 

(d) Kedmayne v. Vorster (1866), L R. 2 Kq 467 : see title.s BriLmuG 
(\lNTR.\C'l.s, KNniNKKUS, AM> ArCIIITIK'TS, Vol Ill., p. 268 ; rAllTNURSllIP. 

(f) datdnier y. Gn(litli (lUl), 2 P. Wins 404; Maekensie v. llobinson 
(1747), 3 Atk. 559 ; see Long v. Stone (1849), 3 Dc (1. A'. Sm. 308; see title 
JiccLKSi \s'iu'AT. Law, Vol XI, p. 674. 

(f) Tennant v. Trenehard (1869), 4 (111. App. 537, 542 ; lie Owen, supra, 
atp. 227 ; Shea v. Moore, (1894] 1 1. li. 158, tl A.; see ]). 83, ante Fore¬ 
closure was, liowever, tie.atcd as tho reuiedy for the charge in HugiU v. 
Wilkinson (1888), 38 (’h. 1). 480, iicrhaps because tho security was more 
than a mere charge and o])cia1cd as an equitable conveyance. A judgment 
may become a charge on laud under the Judgments Act, 1838 (1 & 2 Viet, 
c. 110), 8. 13—though not till a writ or order lor executing it has been 
legistcred; see title Jodgments and Orders, Vol. XVII I., p. 220—as if the 
judgment debtor had by writing under his hand agieed to charge the laud; 
and the execution creditor can obtain a sale in respect thereof; see titles 
KxKruTiON,Vol.XlV.,p. 71; Judgments and 0]ti)ER’',Vol. XVIIL, p. 220. 
If this w'ere a mere charge, i.lio remedy would be by sale alone (Footnery. 
Sturgis (1852), 5 Do G. & ftiu. 730); but it has been tri'aicd as equivalent to 
an agreement to execute a legal mortgage, so as to give a right of fore- 
eloHuro IKMleston v. Morton (1842). 1 Dr. & War. 171,195 ; Jones y. Bailey 
(1803), 17 Bcav. 582 ; Messer v. Boyle (1856), 21 Bcav. 569 ; D'Auvergne 
V. Cooper, [1899] W. N. 256 ; contra. Shea y. Moore, supra, on the Debtors 
(Ireland) Act, 1840 (3 & 4 Viet. c. 105), s. 22 (Pigot’s Act)). A%to fore¬ 
closure of debentures of a limited company, see tatle Companies, Vol. V., 
pn. 382 et seq. 

(g) Neale v. Marlborough (Dulce) (1838), 3 My. & Cr. 407, 417 ; Munns v. 
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Mortgagh. * 

i,-! not by foreclosure, but ))y sale (//,); anil a sale is the proper 
remedy where the inorigage is made by uay of trust for sale (/). 

483. Apart from statnti', a mortgagee who has a remedy 
li_\ forci'losnre is not on titled altornativoly to an order for sale (/r), 
unless there are sp<‘iMal circumstances ^\}lich malic a sale the 
appropriate remedy [J), or unless he has, or is entitled to have, a 
mortgage containing a power of sale [nt). It seems that even 
an oquitaiile mortgagfO liy deposit was restricted to foreclosure (jO 
if there v..is no ^^rittell memorandum entitling him to a mortgage 
with a power of sale ('»); hut in Ireland the usual judgment in a 
foreclosure action is for sale {}>), though the jurisdiction to order 
foreclosure exists there as \Yell as in England ((/'). 

484. Wliere laud is regisUired tbe registered proprietor of a regis¬ 
tered charge on it has the same remetly hy foreclosure or sale as if 
tlie land had been transierred to Imn by way ot mortgage; subject, 
however, to any entry to tlie contrary on the register {r). 

485. There is statutory jurisdiction to order a sale in a fore¬ 
closure acti(ui on tlie request of the mortgagee or of any person 
interested either in the mortgage money or the equity of redemp¬ 
tion, notwithstanding the dissent of any otlier person, and not¬ 
withstanding that any person so interested does not appear in 
the action. Jt is net essential that any time should bo allowed for 

JhU of Wight Had. ('a. (1870). .'5 ('ll. App. 414 ; MarsludJ v. t^oaih (^iafjord- 
ghue'Tiaiawuyi. Co , 118051 2 i'h. ."> 0 , (’ A. 

(/() But the lion must liist be judiciully declared , see title Lir.iJ, 
Yol XIX , p. 27. 

(0 See p. 72, ante. 

(k) See Tipping v. J*ower ( 1 S 12 ), 1 Hare, 405; Jones v. lladey (18,53). 
17 Beav. 582 ; Cox v. Toole (1855), 20 Beav. 145 But apparently, wlieie 
there was an agreement for a mortgage, the morigagee might elect to di>- 
jionse w’lth tin mortgage, and rely only on his chaige, so as to Jiave a sale 
(Kennard v. Fnivoye. (\fiG[)),‘2 Cliff. 81; JJalthews v. Goodday (1861), 8 
Jur. (N 8 .) 90) 

(l) Where, for instance, l.lie security is unproduclivc, as an advow’soii 
{Mackenme v. fiobmson (1747), 3 Atk. 559), or a reveision {IJoio v, Viguie'> 
(1628), 1 Bep. tih. 18 [321); or is deticient (see Kinnoul (Kail) v. 
Money (1767), 3 >Swan. 202, u , 208, n.; J)ashwood v. Hdh/izey (1729), Mos 
196; comjiare Daniel v. SkipwdJi (1787), 2 Bro. 0. (I. 15,5) Where the 
owner ol the equity of redcinpiion was an infant, and a sale would bo 
beneficial to him, this was dirceted (Eedshaw v. Newbold (1848), 12 ,Jur. 
833; llntlon v. Seidy (1858), 4 .lur, (N. s.) 450; see title Infants and 
iluiLDKEN, Vol. XVI1., p. 82), or where tlie mortgagee was also trustee.of 
the equity of redemption (Tennant v. Trenchard (1869) 4 (!h. App. 537, 
544 ; see S.uens v. Seale (1740), 2 Atk. 56). 

(m) Lhier v Tamer (1846), 5 Hare, 281, 293 ; Woof v. Barron, (1873) 
W. "N. 71; see York Union Banking Co. v. Artley (1879), 11 Cli. I). 20.'* 
This would m)w include all cases whore the mortgage or charge is under 
seal; see [>. 248, ante. 

(n) Pryee v. Bary (1853), 2 Drew. 41. Though before this doclsii'ii 
the light to a sale was somchiiies recognised ; see Parker v. House/ield 
(1834), 2 My. A, K. 4J9, 422 ; King v. Leach (1842), 2 Hare, 57. 

(o) Backhouse, v. ChatUon (1878), 8 Ch, D. 444. 

(p) Bidton V. Mayne (1846), 3 Jo. & Lat. 580; see Wayne v. Hanhain 
(1861), 9 Hare, f, 2 . 04 ; UnUon v. Seedy (1858), 4 Jur. (n. s.) 450. 

(q, Shea v. Moore, fl894J 1 I. E. 158, per Poktee, M.K., at p. 103, n.« 

(r) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), b. 20. 
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reilemption or for payiiieiili of any mortgiige monoy, and the sale 
may he directed on such teniis as the court thinks fit, including 
tlie deposit in court of a reasonable sum, fixed by the court, to meet 
the expenses of the sale and tlie performance of the tunns (.s). 

486. A sale may be directed at any time before the foreclosure 
has become absolute (t). Tiie only condition is that request sliall 
be made by one of the persons sjiecilied. This gives rise to the 
discretionary power of the ('.ouri, find hence the order may ho made 
on an interlocutory application (if). Jiut if the writ or summons 
claims foreclosure only and the mortgagor does not ajipear, an 
onlor foi' sale will not he made unless he has had notice (5). 

487. An order for sale will not he made in the absence of any 
evidence as to value (e), nor against tho wdsli of the jdaintit'f if the 
j)ro])erty is situated in several places ami ciinnot ho advautagooiisly 
s;d(l in one lot(d), nor where the order would necessarily includo 
jH’opcrty not subject to the mortgage (c)'» fmd it will be refused if 
the security is deficient, and the mortgagor’s fijiplication is based 
only on a speculative nso in value (/); or a sale may ho ordered on 
the terms of the puisne mortgagee or the mortgiigor requesting a sale 
jiaying a sum into court to guarantee tlie puimtiff against loss(p). 

488. An immedifito sale will not usually ho directed, but the sale 
will be post])oned till after three months from the date of the certili- 
Cfito of the result of accounts and inquiries, and the order will bo for 

(s) Convoyanciiig ami Law of rrouerty Act, ISSl (44 & 45 V'lct. c. 4J), 
e 25, replacing the ('luncery Procedure Aincnilmcnt Act, 1H52 (15 & H> 
V'u'l- c. K(i),s. 4S. Tlic (Joiivcyai'ciug ami Law oi Propoity Act, ISSI (Jf 
&. 45 Viet. c. 41), s. 21), apples to actiofis’brmiglit either before or fitter tho 
coiuiiioneeiiieut ol the Act, but it docs not apply to Ireland {ibid., 
$. 2.5 (5), (7) ), the jnnsdu'tion to ihrocti a sale being there already cstab- 
h'^hed (.^ee p. 274, aitit). ft also extends to eqintfiblo mortgages by deposit, 
whelbei accornpanied by an ajireetneiit to exeeulo a legal mortgage or not 
{Oldlutiu tiiriiiger (1881), 38 \V'. 11. 251); but a mortgage on a public 
stfitntory undertaking is not onlorceable by sale; see title (^osu’akie.s, 
Vol. V., p. 7:i.s. 

{i) Union Bank of London v. Ingram {l?,^'!), 2,0 V\y I) 4(53. A. As to 
the Older ahsolute, see j) 2!‘3, iiosL Where an fipplieation to ouhirge tlio 
time for ])aymont is jicmiing, the sale may be ordcie.d on motion for fon'- 
closure ahsolnte (IV’cA'ton v I)rividiton, [1882] W. N. 28). Similarly an order 
for foreclosure absolute may l)c made after an older for sale {Lloi/ds Bank, 
Lid. V. Colston, [1912| W. L. 2(5). 

[a) Woolley v. Cohnnn (l88t), 22 Ch. P. ](5U; compare London and 
County Banking ('o. v. /lorer (18755). 11 Pb. P 2U4, on the Chancery Pro¬ 
cedure Aiiieiidmont Act, 1852 (15 iV 10 Viet. e. 80). 

{b) Boulh-Western IHstriit Bank v. Twrimr (1881), 31 W. R. 113. 

(c) Smithett V. llesleth (1890), 44 Cli. P. ICI, 163. 

(d) Viovidcnt Clerks' Mutual ete. Assoeialion v. Lewis (1802), 62 L. J. 
(cii.) 89. 

(e) Gibbs v. Ilaydon (1882), 30 W. R. 725. 

(/) Merchant Banking Co. of London v. London and Hanseatic Bank 
(1886), 55 1 j, ,1 . (cri.) 479 ; see Hurst v. Hurst (18.'»2), 16 Beav. 372. .375. 
As to ordering foreclosure in limi of sale, wlicre, owing to the value of the 
jiroperl.y, it would be a useless expense to direct a sale, see Llo§ds Bank, 
Ltd. V. Colston, supra 

* (fl) Norman v. Beaumont, [18931 W. N. 45; see Cripps v. Wood (1882), 
61 L. J. (CU.) 684. 
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sale, in default of redemption, of the property, or of so much as is 
lequired to satisfy the amount found due to the plaintilf (//). 

Tlin conduct of the sale ^^ill usually be given to the mortgagor, 
since it is his interest to socuve tlie Ix'st price for th<i property; and 
since he will bo liable for the expenses of the sale, it is in this case 
not necessary to vetpiire him to give secuiity for them (i). The sale 
may he made out of court, the reserve price being fixed in cluimhers 
and the money paid into court (A). 

Heii-SEi’j’ 3.- -117/fn tilt JhijJit .-liv-sf's 

489. So long as the mortgagor has a legal right of rcd('mption 
llu'iv can ho no forech^sure ; hut so soon as the estate in law has 
lu'craiie forfeited, the right to comnumce a fori'closure action arises, 
unless the imntgagee has hy special stipulation postjamod the 
light(/). ('uiiscapiently, the time when the right arises dc'jieiids on 
the form of the ]>roviHo for red('ni])tion. If a day is fixial for 
redemption, the right arises on default in payment on that day; if 
the proviso is for rodemjition on payment of tho priiiciiial on 
doinand. tho right arises after deinaml and a K'asonahie time to 
comply with it yui). 

490. rnlesstlio proviso for redemption refers i.o the covonant for 
])ayniont it is indejieiulerit of the cov'enant, and if there is a jtroviso 
for redemidion on payment of tlio principal at a dislant ilate with 

(A) (rHT/i V. Jiii/f/i (188.“)), 5U L. T. (ISO , Jo)irs V. llarnu, jlSSTl - N. 
10; see Wadf v. Il’ifsoa (I88g), 22 (’li I) 211.'); Il Scion. .hi<!i>nii*nts and 
Orders, Gth cd , p 1019. An i'ntn(‘ilial(' .sah* ma;v bo oidiocd wlnno tlio 
property is small and tlie security delieioiii (Oldhnm \ S'/run/rr (1884), 
,‘};i \V. II 2.‘)l ; ird/j(f«i.s‘ V. Owen (1883), 27 Sol. Jo 2.')()), or a slioit 
interval may be lived (.'ice (liailpwood v. Ihmmp.r (1881). 28 So) ,Jo. TIO), 
lliongli not wber<' (liese elenu'nt.s are not ])resont, and the niorl^jafior 
expects to paj olT the inoitgage.s (I/oplinxon v. Jlicix (1889), .‘USol ,To. 
128) 

(0 Ihn'esy. HVn/A/(I88(>), .32 ('ll. 1) 220; see ilonchexter and l^alfoul 
Hank V, Scnirnojt (1883), 27 Sol .To oIT ; Wflallrif v. ('ohnan (1881), 21 
< Ti. 1). 169, blit l.hfie i.s no f»ei'eral rule tJiat the conduct of tlie s.ile will bo 
given to a .Mili'equont meuiiibianeer or the mortgagor {('linxli/ v. Tim 
T)omp, [iSSb! \V X 111). The parlies having the eoiiduet oi the s.ile aiv*. 
not cliaigeable with any iininopiiet^y in connection with the sale on the. pai t 
ot other })ei.sons, jn whi-h they are not impliiMted {Vnian Dank v. MnnUcr 
(1887), 37 ('ll D 71) 

(k) Woolley V, Colinan, xnpui ; Davies v. Wiajld, supra. If the morl- 
gagcP o]>[)o.sc8 the sale, the reserve price will be fi.vcd at a piiec siillicieiit, if 
pi.tclicable. to cover Ills morta.ige. l»nt not so gieat as to make the sale 
aliortive [Woolle,y v. Colnian, supra ; com}).ivc II hdbread\. lloberls (18.79). 
28 I ,1. (cii ) 431); and as to the ternia on w'liieh the mortgagor will bo 
allowed the eonduel of the sale. M>e Hrewer v. iViyim/'c, [1892] 2 t'h. 111. 
.A.-, to mles out of court, see IJ. S. (!, Ord .71, r 1 a; Vumhetland Vnion 
lUtnl uig <'o V. Maryport Ucmahle Iron and Sla-l Co., [1892] 1 CJi. 92. For 
a toim of coineyanco on such a .'ale, see Mneye-lopa'dia nt Forms and 
I'reecclenls, Vol XII., p. 591 

(/) Sec llonhani v. Seivronih fld.Sl), 1 Vern 232 (proviso lor redemption 
c.l any time dm mg (he lil<‘ of tin* inortgagor); and see tbul , pp. 7, 214. 

(w) ,See ISaiJe v Lord (1842), 2 J»r «.V War. 480; and see pp, 121, 132, 
ante. A provK o .illowiug redcnpdion on payment at any lime, if aoconi- 
panied b^r an expnva provision ior tlie morlg.igec going into receipt of 
rents and piotits, may make tiic security a Welsh mortgage, and then theie 
w no right of loree.losims (Teuhnv, cdrlis (1832), ^ou. 610; O'Connell V- 
Cummins (1840), 2 I. Fq. E- 251), see pp. 87, 88, ante. 
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intevoat in the meantime, there ean be no foreclosure before the 
(lay fixed, notwitlistandiii" that there is a covenant for periodical 
payment of interest, and that the mortf^agor is in default as to such 
payment (j?). Rut if the proviso for redemption is conditional on 
payment of interniodiate interest, where, for instance, it is a 
proviso for redemption on payment of principal on a fixed date with 
interest half-yearly in the meaiuimo, or on payment of principal 
and interest in accordance with tlir* covenant, the right to foreclosure 
arises upon default in payment of interest (o). 

491. Instead of fixing a distant date for redemption, it is usual, 
when the loan is to conliiiiie for a term certain, to fix the. usual period 
of six months, and then to provide for the money not being called in 
or steps talvon to enforce tlie mortgage for the agreed term or until 
after a specified notiee has been given (pj. Rut this is made 
conditional on payment of interest iiiid observance of the, mortgagor's 
covenants, and tlie right to foreclosme arises on defiuilt in such 
[layment or oliservaiiee (y). The default is not waived merely Ity 
suhsequont acceptauce of interest (r), hut may ho waived other¬ 
wise (a). In the ahsence of such a condition, however, default in 
payment of interest does not accelerate, the time for foreclosure (l>). 

492. The above rules apply to foreclosure under a mortgage of an 
equity of redt!m[)tion or other eqiiitalile interest efleclt'd by conveyance 
subject to redemption. Where there is no ac.tnal mortgage, hut 
only an agreement to execute a mortgage, or a charge by deposit of 
title denis winch implies such an agreement, the. right of foreclosure 
arises on iioii-payment of the money at the time agri'ed upon, or if 
no time is agreed upon, then on non-payment within a reasonable 
tiiiiO after demand (r), 

493. The bankruptcy of the mortgagor does not prevent the 
luinging of the action (d). The action may bo brought although 


(n) I'c Turner, Ttuvrr v Spencer (1804), 43 \V I* loS; WtlUitni.s v. 
Morqini, [IDOlil I (’li 804; and see pp. 114, IIT), nnir. 

{<>) JUinotre'i v. MoUou (1845), 2 ,)i». & Ijai. 521, 520 ; Edwards v Martin 
(1856), 25 1j ,T (*’ 11 .) 2S4 ; sio (UadwijH v. Ilitckinan (lOnO), 2 Vcni. 135 
(/») lint the Ix'iK'iit of Hiu’h a provision is lost it tlie inor1.gagnr gives 
charges lor luither adviuux's williout the. provision, and agrees that the 
tnrther chargo.s sfiall not. lie redocnKal except on payment of all the advances 
{Haywood v. (irerfg (1874), 24 \V. R 157). 

{q) Stanhope- Manners (1703), 2 liden. 197 ; Seaton v. Twt/ford 
L. R. 11 Eq, 55)1. As to non-i»a.vrno,nt of preinimm? in a mortgage policy 
of insiirauce, see Sitpio v Uodeq (1907), 61 8ol. Jo. 428. 

(r) Keene v. Iliseoe (1878), 8 (Ui. I). 201; see Stanhope v. Manners, supra; 
and 8('0 p. 117, ante. 

(o) Ke Tnoffe's Estate (1804), 14 I. (th. R. 347 ; see Langridge v. Payne 
(1862), 2 John. & 11. 423. 

{h) [hrrotoes v, Molloy, supra 

(c) See Fitzgerald's Trustee v Melh.rsh, [1892] 1 t’h. 385, 390; compare 
as to sale, France v. t'laih (1883), 22 Eh. 1). 830: 26 Eh. D. 257, E A.; 
Deverges\. Sandeman, t'larl, tf’ Co., 11902] 1 Eh. 579, E. E, : see p. 247, ante. 

(fZ) U7i(7e V. Simmons (1871), 0 Eh. App. ,5,55. Hut the action will he 
against his trustee (see ]). 279, post). As to the remedies of dobenture- 
holders, sec title Eomi'aniks, V*d. V, pp. 375 et seq. ; and as to the 
necessity of the leave of the court to bring an action against a company 
in liquidation, see tbid., pp. 375, 376, 539. 
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the mortgagor has given notice to pay off the mortgage (e), and 
notwithstanding a pending iuiliou by a puisne incumbrancer (/). 

SuBShC'T. 4.-- Who ‘iiiiiii lustiiute Fomlosiire Piocmhuys. 

494. The mortgagee (f/) can institute foreclosure proceedings so 
long as he rciunins entitled to the inorlgago (//). After the mort¬ 
gagee has assigned the mortgage security the assignee is entitled to 
liring tlu! action(/). but ho is subject to the state of the accounts 
between the mortgagor and the mortgagee at the date of the 
transfer, and also to any equities then existing in favour of the 
mortgagor (A). 

On the death of the mortgagee, without having transferred the 
mortgage, the debt and security devolve upon liis personal 
ropi eseiitatives, who can institute foreclosure proceedings until they 
have transferred the mortgage to a beneficiary or a ti'aiisferoe for 
value (/). 

Where there are co-mortgagees they may institute proceedings 
jointly ; or, if some are umvillmg to be joiiU’<l as plaintiffs, or have 
done some act jirecluding tliem from suing in that capacity, one 
can sue by himself, ju’ovided lie makes all the others defendants (/«); 
but a mortgagee entitled to part only of tlio mortgage money cannot 
sue alone .iiul obtain foreclosure of a corresponding ])art of this 
moj’tgaged estate (a), riilcss the advance is made on a joint 
account, the moi-tgageos are tenants in common of tlie mortgage 
money, and, on the death of oiio, his representatives are necessary 
liai'tios (oh 

Trustees sufficiently repriisenl their cesiiiis que trust for the 
purpose of suing for foreclosure (;>). 

A puisne mortgagee can sue to foreclose the mortgagor and 
incumbrancers subsequent to himself(q). 

(e) Ciugeon v. Oerrnrd (1840), 4 Y & 0. (nx.) 119. 

(/) Arnold v. Bmnbrtgge (1800), 2 J>e (t. F. fc J. 92, (!, A. Jlut a mort¬ 
gagee instituting iirococdings needlessly might be penalised la costs. 

{g) Whci'c the legal estate is in a trustee for the mortgagee he must ho 
aparty (irood v. WiUwms (1819), 4 Madd. 18(5; see Ilartle v, Willan 
(1836), 8 tSim. 238); though ho should, if possible, be joined as plaintiff 
{Smith V. ChichMer (1842), 2 I’r & War. 393, 404; see Browne v, Lockhart 
(1810), 10 vSini. 420, 426); and u.su.ally now he would bo sole plaintifE. 

{h) As to the effect of an assignment of the debt apart fiora the security, 
seep I7J, 

(i) riait V. Mendel (1884), 27 Ch. 1). 246, 247. 

{I I See Wttkington v. Tate '1869), 4 Ch. App. 288 ; Turner v. Smith, 
[1901] 1 ri). 213; seep. 177. ante 

(}) Mso pp. 182 , J85, 268, ante. 

(wO Jha-nipott V. Jamea (1847), 7 Hare, 249 ; Luke v South Kenftington 
Iliilel Co. (1879), 11 Oh. 1). 121 , Cl. A.; see Bemer v. Stokes (ISilO), 4 W. K- 
730. As to mortg.ages of tolls or lates, see Mellish v. /frooAw (1840), 3 Beav. 
22 ; IPrit/K v. Jiglinton {Lord) (1846), i5 L. J. (eii.) 412. 

(n) VaUner ^ Carlisle {Burl) (1823). I Sim. & St. 423; see Lowe v. 
Moignn (1784), I Pro. 0. 36s. 

(o) dickers V Cowell (1839;, J Hoav. 529. As to adviuu'.es mi joint 
account* see p. J17. ante. As (o fon'olosure or sale by delieutuie-holders, 
see 4tle OoMiMNUifj, Vol. V., pp. 382 et seq. 

(p) See U. S. OrdL 16, r. 8 ; title Trusts anu Trlsteks,. • 

(j) Bose V. Buge (1829), 2 Sim. 471; Blade v. Bigg (1843), 3 Hare, 35, 38. 
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Sub-SjKCT. ft. l\iTtiefi to PiO(mHuifB, 

495. The judgment in a foreclosure action gives to all persons 
interested in the etpiity of rHdein])tioj) theopportanitv of re<leeining. 
In default of their doing so tll(^y are foreclosed. Hence all siicli 
persons must be j):irtieH, or bo siilKciently reprcbontGrl by perM)7is 
who are parties (r). 

The mortgagor is a necessary party so long as he rejiiains owner 
of the equity of redemption in the whole, or any part, of the mort¬ 
gaged estate {a). On the bankruptcy of the mortgagor he is not a 
necessary party (/;), and his trustee in bankruptcy should be joined 
in his place (r). 

On the death of the mortgagor, the persons to be made parties 
in his place depend on the nature of the projierty and whether the 
death took jdace before the 1st .lanuary, 1898, or not(d). 

If the death took ]>laee before that date and the property is real 
estate, the heir or devisee must be a party (r), but not tho personal 
representative (./’); if, in the like case, the property is personal 

(r) Tijlee v. Webb (1843), 6 Beav. 552, 557 ; (^addick v. Cook ( 1863 ), 
32 Beav. 70; Gn/fith v. Pound (1890), 45 (Ti. D. 553, 567 ; see Amhlei/ 
V. Horn (1858), 26 Beav. 195, 197 (“ the parties to the mortgage deed, and 
those elaiiiiiiig under them should alone be parties to the cause ”). A 
married wuniau is not entitled to enforce an equity to a settlement against 
a legal mortgagee, hut if the equity of redemption is reserved to her and her 
liusbaiid, she must be a party (Hill v. Edmonda (1852), 5 Do (r. &; Sm. 603); 
see title Husband and WriK, Vol. XVI,}). 335. 

(a) Jfoore v. Jllorfon, [1886j \V. N. 196. Similarly, where a second mort¬ 

gagee sues to rech'cm the lirst mortgagee, tho mortgagor is a necessary 
party, since on redeanption t he suit will boeomo a loieclosuie suit against 
him (Pell v. Hrown (1787), 2 Bro. (’ 276 ; Farmer v. Ourlis (1829), 2 Sim. 

466; Raiuiiboltom v. IPdHtA (1835), 5 L. J. (on ) 92); and so where he 
letiiins the equity of TtMlciiptioii in part of the mortgaged estate, ayd 
Hie owner of the otluT part is seeking to redeem the first mortgagee, for 
such redemption must be of Hie whole (i'ttf/; v. Glinton (Lord) (1805), 12 
Ves. 48, 69). in an action by a sub-mortgagee to foreclose the mortgagor, 
lilie original mortgagee, or his representatives, must lie joined (Hobart v. 
Abbot (1731), 2 P. W'^iris. 643); but the oiiginal mortgagor is not a iiecessaiy 
party to a suit only between Hie mortgagee and sub-mortgagee (see 3 Setou, 
Judgments aud Orders, 6 th od.,p. 2082). As to sub-mortgages, seepp. 132, 
180, ante. 

(b) Since his estate vests in the trustee (Bankruptcy Act, 1883 (40 & 47 
Viet c. 62), 8 . 54 ; Lhijid v. Lander (1821), 5 Madd. 282 ; Kerriek v. Saffery 
(1835), 7 Sirn. 317 ; B(*,e Hanson v. Preston (1838). 3 Y. & C. (rx.) 229). 

(c) Bankruptcy Act, 1883 (46 & 47 Viet. o. 52). s. 57. The trustee is sued 

by the official name of “ the trustee ot the pro])crty of-a bankrupt ” 

(Bankruptcy Act, 1883 (46 &5 47 Vict. c. 52), s. 83). As to bankruptcy 
pendente lUe, see p. 282, post Tho baukrujit is not. a iiccc. 5 sary party, even 
though tho trustee has disclaimed (Collins v. l^kuley (1830), 1 Russ. & M. 
638). As to costs of a disclaiming trustee, see ihul. , Thommon v. Kendall 
(1840), 9 Sim. 397). The trustee can now dischiim (see title Bankruptcy 
AND Insolvency, Vol. II., p. 191), or release the equity of redemption 
to the mortgagee (ilelbourne Banking Corporation v. Broughvm (1879), 4 
App. Cas. 156, P. C.). 

(d) The date when Hie Laud Transfer Act, 1897 (60 & 61 Vict. c. 65), 
came into operation (ibid., s. 25). 

(e) Fell V. Brown, supra; Farmer v. Curtis, supra ; and, where the 
equity of redemption is devised to tenants in common, each must be a 
party. The estate oaanot be ioreclosed piecemeal (Onddiek v. Cook, supra). 
• (/) Fell V. Brown, supra; Bradshaw v. Outram (1806), 13 Ves. 234; 
see 3 P. Wms. 333, note [a]. Where exoneration is claimed out of 
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eetate, or is to be treated as converted into personal estate (;/), the 
personal representative must be a party (/t), unless by assent or 
conveyance the property has become vested in a person claiming 
beneficially under the deceased, who will then be a pjirty in the 
place of the personal representative (f). 

If the death has taken place oii or after the 1st January, 181)8 (J), 
the personal representatives are necessary parties unless the pro¬ 
perty has by assent or conveyance become vested, according to 
its nature, in the heir or devisee, or other peu’son beneficially 
interested {/.), or the mortgaged property is of copyliold or customary 
tenure and tfie legal estate was vested in the mortgagor at his 
death (/). And apparently the personal representatives must be a 
party if the mortgagee is asking for a sale of the premises and the 
security is deiieient (m). 

496. Trusteo.s, and executors and administrators, snfiiciontly 
rejiresent the trust estate, or the estate under administration, and 
if tliis includes the equity of redemption it is unnecessary to join 
any of the beneficiaries as defendants to the action (it). 

the personjJ estate, the presence, of the exeentora may be ueeessary (Z'Vf wt/» tier 
V. iJoTiiel (1843), 3 Hare, 199, 213), hut this would now be unusual (see 
p. 302, post). 

(q) Griffith v. HicLetis. Griffith t. Lunell (1849), 7 Hare, 299, 305. 

\h) Wilton V. Jones (1843), 2 Y. & 0. Ch. (’as. 244 ; Aylward v. Leiris, 
ri891] 2 Oh. 81 ; compare Christophers v. HpnrLe (1820), 2 ,lac. & W. 223. 
229, as to mortgage by way of trust for aale, though the right of e'coucratmu 
of the real estate by the personal <'stato, which w'aa tlie ground of the 
deeision, does not now exist. Whei*e tlie personal repreaentative is tennnt 
for life, and is not \»ro1eeting the inteiests oi romaindoriiK'n. tliey must he 
joined (IFatfs v. Lane (1901), 84 L. T. 144). As to the jurisdiction of the 
court to appoint a person to represent the estate, sec title KxnoiiTons 
ASD Administrators, Vol XIV., p 205. 

{%) As to assent, see title hlxHciiToRS and Administratok.s, Vol. XIV , 
p. 265 

(;) See note (d), ]*. 279, ante. 

(k) Foiuierly li'nfitces nhose legaciea were charged on the equity of 
redemption weienocecsaiy parties (/>ntc/ielor v, .1 /uUUvton (IS47), 611 are, 75, 
78); hut this is not now neces.sary if tho personal repre.sentatives are piurties. 

(l) Land Transfer Act, 1897 (60 & 61 Viet. o. 65), s. 1 (4); see lie 
Someirille and 7'urncr’s Contiact. [190.3] 2 t'h 583. 

(m) See Daniel v. Ml ipwith (1787), 2 IJro. <!. C. 155. 

(«) R S. (’., ()rd._ 16, r. 8 , nmler which such persons represent the 
trust property, or tin* estate ol the deceased. The proviso to tho rule 
(which was iiitredueed in 1893) expressly applies it to trii.slecs, exceiitoi’s, 
and administrators who are siuvl m proceedings to cnioice a security by 
foreclo.siu’e or otherwise. Foituerly trustees did not. riiprescnt their 
beneGeiaiies in a defence to a foreclosure action {Coles v. Forrest (1847). 10 
Heav. 552. .057; Goldsmid v. Stonehewer (1852), 9 Hare, Appen- 
dl^, x\\viii ; Francis v. Ilarnson (1889), 43 Ch. D 183; Warell v. 
iU il< hell (1891). 64 L. T. 560), unless they were also oxeinitors, so as to have- 
control ol the tunds requhed for redemption {Hanmnn v. Utley (1852), 
9 Hare, Appendix, xl, ; Sale v. Kitsoii (1853), 3 De G. M. & G, 119, 0. A ; 
HI ills V. Jetintuqs (1880), 13 (1>. 1). 6.39, 649, A.; affirmed sub now 
Jennings v. Jordan 11881), 6 App Gas. 698 ; lie Mitchell, Wavellv. Mitehell 
(1892), 65 L. 3'. 851; Ee Booth and EettlewelLs Contract (18d2), 62 L. ,1. 
(cii.) 40). Andlormorly creditors of the mortgagor who had assented to a 
creditors’rfrust deed were necessary parties (see Newton v. Fqmont (Earl) 
(1831), 4 Sim. 574; (1882), 6 »Sini. 130; Cocker v. Egmont {tiord) (i833), 
6 Sim. 311; Thomas v. Dwnning (1852), 6 De G. & Sm. 618); but now the 
trustee, would rcjiresent theni. 
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497. Where the etiuiiy of redemption is settled, the lirst and any 
sneceeding tenants for life in being must be made defendants, and 
also the lirst tenant in tail in being, or, if there is none, the first 
person entitled to the iulieritance. If there is no person to 
represent the inheritance, it is sufficient to bring the tenant or 
tenants for life before tlie court (o). 

498. Where a vicar has mortgaged the globe under statutory 
powers, the patron of the living is not a necessary party to fore¬ 
closure (p). 

499. In an action Ity tlio lirst mortgagee nil subsequent in¬ 
cumbrancers av(} iioee.ssary partictslq'), otherwise they will not be 
bound (•;■)• A puisne mortgagee can bring an action to foreclose 
tliose behind him and the mortgagor, and to such an action the 
subsequent incuinbrancers are necessjiry parties, but not the prior 
incumbrancers (,s). 

500. Generally all persons having a dirert charge on the. e<piilY of 
redemption are necessary partii's (/). Tims (lebenture-holders (ei, 
or, if there is a debenture trust deed, the trustees (h), are necessary 


(o) Gorrv Sldcpooh' 1 Dow, IS. II. L.; JRoftrarric],. v. Bathn 

(1672), I <'iis HI ('ll 217 ; Uoifd v. Juhnex (1801), 9 Vcs. 37, .'iu : Gifford v, 
lloit (1804), 1 Sell. its. Dct. 386, 408 ; Corhburu v Thompxon (1809), 16 Vos. 
321, 326 ; ('holiiiondehif ( MorquH) v Cliufou (Loid) (1820), 2 ,la<* iV \V. 1, 
133, (*,oin|t<He iliopjxdl v /iV/'« (1802), 1 Do (l.M. i, (}. 393. Rut. the 
inheritaiiro is not sullieiently rojoi'senleil by a ]H‘ 1 .soii with a doleasihle 
estate ((/oo(/r.s'< V. (1843), 2 Y. (.V ('h (tas 595). 'Plio evee.iitois 

ot a tenant tor lile again.'-’t whom ilie lemaindornian h.u a. elaim in resitecl, 
oi auoiirs ol int<'ie.l aeeiued during the teiianey lor hie are not iieee.^sary 
jiarties ( V iSfO/a/i (1847), 2 IMi. 303) As to limitations in setLle- 
mfiiits geneially, see titles IDoai. J’kopkkty and (’hattml.s JIkaj. ; Sextlb- 
MENTS. 

(/)) Gooddiu V. Golex (IS88), 59 L T 309 ; see Sroltixh irid»ir,s'’ Fund v. 
rrn/fl (1882), 20 (’ll. D. 20S As to authorised ehnif'e.s on <*eele.daptical 
piojiei t.y. see title, Ph'oi.nsi vstioai, !jAW, Vol XI, pp 756 et xeq 

iq) U they arc di.seoveiod pending the action thev must be added a.s 
parties (lu'ilh v. liuirhn (1884), 25 (’h. I). 75(>; see J'mrqrx', v. ISlurgcx 
(1851), 14 Ileav. 440). U the jdumtitt' mortgagee is liimselt interested iu a 
subsci|uent iiieumlnanee he must iioti be made a ib'lendaiit The same 
jiersoii eaiinot bo filamtill and detendant (ir<fre/Z v. Mikhell (1891), 64 
L. T. 560). 

(r) Onmbji v Thorpe (1808), 2 Mol. 503. 

(a) Vose V. Voije (1829), 2 Sim. 471; Urmv v. Kennck (1832), 1 Coop. 
temp. Colt 371; Firhards v. Cooper (1842), ,5 Ileav. 304 ; Flode v. Itiqg 
(1843), 3 Hare, 35, 38 ; Johnson v Iloldmortli (1850), 1 Sim. (N. S.) 106, 
As to the iH'ee,ssary ]iartu‘s in an action to redwm prior incumbrancors, 
see p, 151, ante. 

{t) As to tlie position of sureties who Lave mortgaged their property hy 
way of collateral security, see title Ouaeantek, Vol. XV., pp. 443, 513, 
522 ; compare ibid., p. 515, nolo {g); and see rogiie v. Compton (1837), 2 
Y. &C. (KX.) 457 ; Newton v. Kgniont {Karl) (1831), 4 Sun. 574, 584. 

(а) Wallare, v. Krerxhvd, [1899J 1 Cli. 801. 

(б) It. S. C., Ord 16, ir. 8, 9, provides lor lepieseiitatiou where parties 
are numerous, but m (liiljilh v. Found (1890), 45 Cli D. .563, it was held 
that all the debeiit.uie-holders must be parties. It siems, however, that 
re.pK'scntation orders wdl be made in sueh a ease [Fairfield Fhfidmdding 
and Kngtneeiing ('«. v. JAindon and Fast Coast t^ieninship Co., [1895] W. N. 
04); and in an action on belialt of lirst debeutuie-liolders, a representa¬ 
tive oi Babscqueul debenture-holders will bo appointed (ITilcox Co. (Inie 
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parties to foreclosure by a prior mortgagee. A judgraent creditor 
of the mortgagor must be joined if he has registered a writ or 
order affecting the equity of redemption (c). Whore a partnership 
share is mortgaged, and by the articles of partnersliip the partners 
have a right of pre-emption over each other’s shares, tlie other 
partners are necessary parties to foreclosure of the share (d). 

501. The mortgagee cannot in general foreclose part only of the 
mortgaged pro])erty; hence if several proi)erties are mortgaged 
tog(ither, and are afterwards inciiiiihered or disposed of separately, 
tlie incumbrancers on and persons interested in the equity of 
rodoiiiptioii of each property are necessary parties to the first 
mortgagee's foreclosure action (<’)• Ihit a puisne mortgagee of one 
property can foreclose those hehiud him on that property without 
making the persons, who are interested in the equity of redemption 
of the other property, parties to liis action {J ). 

502. Where by bankruptcy (ij) or judgment (/t) there is an 
involuntary alienation of, or charge upon, the e<[uity of redemption 
pendente life, the trustee in hankrni)tcy or judgment creditor must 
be joined; but under a voluntary alienation the assignee is bound 
witliout being made a party (i), thougli if the plaintiff wishes him 
to bo before the court he cannot (*l>ject(/.), and, if he has taken a 
legal ijiterest, lie should be a party so as to enable the court to 
direct a couveAance (1). 


W, IJ. Fox <£-■ ('o ), Ilildvr v. Haoie Co., [t903J VV. N. 64); see titlo COJI- 
PAMES, Vol. V., pp. 385, 386. 

(r) J!e Farboln, Ltd., lilncUuin v. I\ifbohi, JAd., [IfOO] 2 Cli. 4.37 ; ace 
Cod [Fnrl) v. L’lmell (1871), Jj. 1* 13 Kq. 210, disapproving J/ikhed v. 
A ahlm(1869),li. It. 8 Eq 220, and holding that a. judgiiieiit creditor is not a 
necessary paity until he has an actual oluarge on Iho land; lor this pur¬ 
pose he must uou liavc registered a writ or order ; see titles Execution, 
Vol. XIV., j) 72 , .JiJiaiMENTS ANit OnuKKS, Vol XVJU.. p. 220. If the 
judginoiit cicdiLor i("gis1ers his writ or older after judgment, ho may bo 
joined heforo hijecloMiie absolute {lie Purholn, Lid , Jlhtc/iburn v. F<nholti, 
Ltd , enprit) As to register couiiiios, see Johunoii v. Uoldsworih (1850), 
J l^iai. (n. s ) 106, and title lluAi. Pijui'ERTV and ('uattels Re\l. 

((/) iiedinaipte V. /'’ow/cr (1866), E. li. 2 Eq. 467. As to partnershij* 
generally, see title r.vRTNEiiSJiii*. 

(c) Eut if the two properties aie sulqect to separate prior mortgages, the 
puisne mortgagee ol both can ledc'em one by itsidt, and then he may fore 
close the mortgagor as to that only (see p. 155, ante), unless there is a 
light of consolidation in lespect. oi the prior iiioitgages (Ireson v. Dem 
^1796), 2 Vox, Kq. t-as. 425 ; and see p. 151, ante). 

(/) See p. 281, ante. 

ig) irood V. (!<mr (18.’i4), 19 liciiv. hoi. 

(ft) lie I'nibola, Ltd., liUudburii v. Farboln, lAd , supra. 

(i) Endesy. /fmvw (1842), I Y. & (’. Vh. (las. 230, 234 ; see Gnrthv. TTard 
(1741), 2 Atk. 174, 175 ; Fnlvli v. Ward (1807), 3 Vh. App. 20.3, 208, 

(k) Campbell v. Uidyland (1877), 7 < 'h. D. J66. But if, pending au action 
for redemption, the jilaiutilT transiiMs hi.s equity, the transferee is a neces¬ 
sary paity {Aohison v. Thomas (1819). 11 Heav. V»01). As to assignment by 
ihe iiioitgagee, see Fany v. H'l'.'i/ (1827), 3 Russ. 465; Coles v. Forrest 
1847), lb Jieav 5.52 ; pp. J69 el seq , ante. 

(l) i^i-o*Winrfiei,ter {Itishop) V V'wmc (1805), 11 Ves. 194, 199. As to 
chance ol paities rcmleriHl ne(i*K.sary (ty death or oUierwisi*, see R. S. C., 
t)rd. i7, (T, 1-- 4; i'larly riaelice ol the riupromo (^)urt, 1912, pp. Iil9 
ft seq. 
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503. A foreclosure action is coniinencod either hy writ or by 
originating summons (m). A writ is the proper procedure where the 
facts are so complicated that it would be diflicult to try the action 
satisfactorily without pleadings; or whore disputes as to matters 
of fact or as to questions of priority are likely to arise, so that 
pleadings are required to ascertain the issues between the 
parties (ii). Moreover, if a claim for payment under the covenant 
is joined with the claim for foreclosure, it is necessary to proceed by 
writ(u). Where none of the foregoing considerations is present 
the action should be commenced by summons (a), and on a 
summons the mortgagee can obtain foreclosure or sale, and, if 
necessary, delivery of possession by the mortgagor (/>). 

504. Actions for forejdosure in the High Court are assigned to 
the Chancery Division (c)- If the mortgage does not exceed db'500, 
tlie action can be brought in the county court of the district where 
the mortgaged property is situate {d). 

505. AVhere the mortgagee is suing for foreclosure only, the 
claim is that an account may be taken of what is due to him mi 
1 be mortgage (which must be specitically described) for principal, 
interest and costs, and that the mortgage may he enforced hy 


(m) The jmisdiclion to order foreclosure or sale on suininons is 
conferred hy II. S. Ord. 55. r, 54 , and apjdies to any mortgage, leg.il 
or equitable, including a charging order {(Joheu v. Ikndell (1891), 91 
L. I’, .lo. 25U). This makes it nnaecessary to aiiply for accounts under 
It. S. C., Ord. 15, r. 1. Asto such ap}>lic.atif»nR, sec v. Ihuacs (1884), 
28 t'h, l3. 050 ; Hoiion v. Bosaon, (1899), 80 1j. T. 438 But apparently 
loreclosure nini cannot be ordered under the latter rule, (Blnlw v. Jlaririf 
(1885), 29 Oh. D. 827, C. A. ; BtsscU v Jones (ISSti), 32 (’}i. D. 035); Ihouglt, 
il oixlerod, the order is iinal, and not interlocutory for the purpose (tf 
appealing {Smith v, Bavies (1880), 31 Oh. J). 595, C. A.). Actions lor lore- 
closure m respect of diiferent mortgages by the same mortgagor can be 
consolid.ated (R. S. 0 , Ord. 49, r. 8 ; hce JJolden v. SilLstone and Dodwoilh 
('ofil andiron {Jo. (1881), 30 AV. It. 98). 

(n) It has been questioned whether there is jurisdiction to decide dis¬ 
puted quealions of lact (Ileamish v. Wlnlenet/, [I908j 1 J. It. 38) on 
.snminous ; but the matter seems to be one of convenience rather than of 
jurisdiction. As to priorities, see note (t), p. l.) 2 , ante. 

(o) R. S. C., Ord 55. r, 5 a, gives no jurisdiction to oidci payment ou 
summons. As to proceedings on the covonant, see pj). 207 et seq„ ante. 

(ft) if a Bunuuous is the projior procedure the mortgagee will not bn 
allowed the extra costs of au action by writ {O'Kelly v. (Udi'crhoiiKe, [ 1887J 
\y. N. 36). A claim for personal payment jus!hies proeeediiig by writ, 
even though immediate payment is reimsed {Bmohnq v. Skems (1887), 58 
Ii, T, 73 ; and see Johnson v, lilvans (1888), 60 L. T. 29). 

( 6 ) R. S. C’.. Ord. 55 , r. 5 a. As to claiming posse».^um only, see p. 161, 
ante. It is no ground for proceeding by writ t hat a receiver is claimed, 
smee the appointment can be made on summons {Gee v. Bell (1887), 35 
Oh. D. 160 ; Barry, i/ordmy (1887), 36 W. R. 216; O’Kelly v. Gulverhoase, 
sworn; Weston v. Leiq/, [1887] W. N. 76). 

(o) R. S. C., Old. 65, r. 6 a. Judicature Act, 1873 (36 & 37 ATict. c. 66 ), 
8 . 34. As to jurisdiction, see title Equitt, Vol. Xlll., pp. 65,66. 

(d) County Courts Act, 1888 (61 & 62 Viet. c. 43), s. 67 ; see*not 6 (ft), 
p. 232, ante ; title County Courts, Vol. VIIl., p. 444 ; and see ibid., 
p« 432, as to the application of the Judicature Act, 1873 (36 & 37 Vict. 
0 . 66 ); and see title Mayor’s Court, London, Vol. XX., p. 286. 


Rrct. f). 

Foreclosure 
or Sale. 

Form of 
proceedings. 


(Vmrt. 


Claims in 
foK'closure.—' 



384 


Moktoao*. 


Rkct. 5, 

Foreclosure 
or Sale. 

ForeciobUic ui 

Accuimt. 

I'ossession. 


Payment on 
covenant. 


IleclaMlion 
o[ Lille. 


foreclosure (<’). If the iimrtsaf'eo is willin}^ to liave a sale by tlus 
court, lie will claim forecloi«ui'o or sale; but tlioujj;b foveclosuias 
only is claimed, tbo court may direct a sato(y’). Jf tlie mort- 
f^agoe is in possession, bo will ask for an jiccount of rents aiul 
profits rcciuved and for tlie allowance of any s])ecial (ixpenses (//). 
If the inort{Ta,geo is not in possession, and there is likely to bo 
any (lifliculty as to obl.nning possession, bo may claim also 
delivery of pi>ss('SsioTi (A), but this is not necessary (i)- An action 
for foreclosure and for delivery of possession is not an action for 
recovery of land within tlie meaning of tlu* Jlules of tl e Suiiromo 
dourt, and is therefore not subject to tbo special procedure prescribed 
for such actions (l>). 

The mortgagee may also inedude in the writ a claim for jiayment 
under the covenant in the mortgage di'ed(/); and if lie has com¬ 
menced an action of foreclosure in tlie ('tiancery Division be 
should not at the same lime sue in the King’s Ijcncb I)ivision on 
the cowiiant, since this relief can be obtained in tbo foicclosure 
action, and if he does so tlie, latter action will be stayed {in). 

Jf the moi tgagee is suing to eiifoi ce by fori'closure or sale a charge 
created by dejiosit of title deeds, wbellier accompanied by a 
memorandum or not, or to enlorci! by sale a cbaige or eiiuitablc 
lien, lie will claim in tlie first instance a dechn alien that be is to 


(fl) The nioilgaj’ec should sue on nil tlic moitgaues and lull her charges 
he may have ; il one is overlooked, tli(‘ aolion cannol lie oviended lo it after 
oidei ior foreclosure iiow, hut a licsh actum on all llu' niorigagesaiid charges 
can he brouglil {lUtLe v. Frairli, 1111071 I (’h. 42S) 

(/) Sco II S. (I, Aiipcudix A, Part Ill ,ns. 1, 4. And as to jurisdiction 
to order a sale, see p L*.74, antp 

{(]) As to what c^])e^^^e.s must he, asked for, sec ])p. -;{7, 230, niile. It 
is not noc(*.ssai> lo ask lor all that, is lequiied on a iMit, snit'o I he claim 
<-an be amplihcd in the filatomont ot cl.iitn ; hut a eunimons should ask 
lor relief as cnui])ieh(‘i!,sively as a slalemont of claim 

(li) But if Jlo^sesslon only is claimed, the proceduie is hy a<‘hon for 
recovery of laml ; see It. S (ird. 18, r 2, see title L.vniuoui) amd 
Tknam'i. Vol AlVIII., p TioS , and]) IfiJ. f»«P- 

(j) An action lor foreclosuie includes a claim for pos.'^cssmn, and delivery 
of ])ossession may he ordered as against the mortgagor though not asked 
ioi by the Mrit or summons [Mnurlirsirr (lud Ltictjiool lUiuh v. iVirAinsoii 
(1880), ()0 L. T 2.78), mitwillislamhiig that the mortgagor does not apjaaii 
{Salt V. Fdgur (ISSt)), 04 L. T. 374 : I man v TijneU (1887), 50 l,i. T. 483 ; 
liedv. Ayplegair (1887). 37 t h I). 42). The order may he made after 
loieclosure absolute (Keith v. Jhuf (1888), 30 t'li. I). 4.72, 0. A.), althougli 
not asked lor by the summon'- (Jeukmfi v. Jtidgleij (1803), 41 W It. 585). 
iUit delivery of posses,sion will not ho ordered ex pinlc where not asked for 
by the writ or summons (Le Bas v. (hant (1895), 54 Jj. .1, (cii.) 368). 

(k) n V.., Ord. 18, r. 2. 

(i) Bjiihovd V. ('loft (1876), 3 ( h. 1 > 512 ; Farrer v. Laexf, Hailland it Co. 
(188.7), 31 t’h 1). 42, C. A. But tliis claim cannot bo specially indorsed 
under B. 6>. ('., did. 3, r. 6. so as to enable, sninniary judgment to bo 
obtained umh-r It S. 0., Ord. 14, r. 1 (a) {Uill v. SidrhoUom (1882), 47 
1.. T. 224; hnheil-Tcmj v. ('areer (1887), 34 di. D. 506); though if tbo 
defendant does not appear judgment may bo signed under It. S. 0., Ord. 
13, r. 3 (Biimetl v. Jonea (1880), 32 ('h, I). 63,7). As to judgment under 
R y. 0., Ord. 13. r. 3, or Ord. 14, see title Judgments and Okdeks, VoL 
XVIII,^ip. 184. 185. Ift0--194. 

(»») Poulell (Karl) v. Bill {Viseount), |1893] I Oh. 277. 0. A.; WiViams 
V. Ilvnt, 11905J1 K. B. 612,0, A.; contra, it scorns, if the foreclosure action 
ii by summons; see note (o), p, 283, ante. 
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be considered as a morfc;]:ap;ee, or that lie is on titled to a charge or 
]jf 3 n, and will tlien go on to claim an account and the onfoicement 
of the security (it). 

506. Wlion the action is commenced by writ, a sinuiuons for 
directions is taken out, and on ibis ])leadings are orderiid (o). The 
statement of claim should allege the follouing matters:— 

(1) The mortgage deed {p), setting out (i.) if jairsonal iiaynient is 
claimed, the covenant for payment (q), or, if there is no covenant, the 
circumstances giving rise to tho liiibility; (ii.) the nature of tlie 
security, >Yhether for a single advance then made, or also for further 
advances, or to cover a euiTont account, or otlierwiso; (hi.) tho ]>ro- 
jKivty mortgaged, taking can',, if delivery of possession is claimed or 
■will be re<]uii*ed, to describe the property in accordance with tlie 
mortgage deed, since the description will he repeated in tlie judg¬ 
ment and will be tlie basis for a writ of possession (r) ; (iv.) the 
juoviso for redemption; (v.) an-^’stipulation for leaving tlie loan for 
a term, and any sjiecial stipulations as to expenses which may allect 
the taking of the accounts ; and (vi.) the mortgagor’s covenants, if 
default consists in the bieach of any of them. 

( 2 ) AVlierothere has been a transferor devolution of a mortgage, 
the plaintiifs title to tho mortgage; and similarly, any dealings 
with or devolution of the equity of redemption, so a,s to show in 
what ca])acities the various defeudants are joined (.v). 

(3) The default under the proviso for rodem])tion which gives 
rise to the right of foreclosure (/); gi'iierally, this will bo a state¬ 
ment that tho debt is still owing at a date subsequent to the day 
li^ed for redemption. 

(4) If tho loan is for a term, and the action is hroughl within the 
term, the hieacli of covenant or other default which acc 'leiates the 
right to bring the a(-Lion(a). 

(5) Any matters wliieh uiTect the amount due to the mortgagee 
for the ])uri)Ose of foreclosure, such as, where tlie moitgagor is 
hankriipt, the fact that the mortgagee has valued the st'cuiilv iii 
lla; biiiiKi upley (u). 

(ji) S('f‘ Mdi'irliaU V. f^hu'irsbui'!/ (ISi.’i), 10 I’h. Agp. 250, 254 ; see 
]) 20 J, 

(o) I*. Ord. no II i(»re(‘losui‘c is ordered in ehumOers on the 

siinmions lor diiiM-nons lu the ]>reseuce ol the deicndant aiul he doi's not 
olijeel, lie eaimot object afterwaids (lloiionw SO L. T. 435, 

(’. A ), (hough (he juriMlietion to do so is donhtliil. As to ploadnigs m a 
debentnrc'-holder’s action, see, title Ooaiimnik.'*, Vol. V., p. 380. As to 
liliiig ol stalenn'iit of elaiiu wdune dotendaiit docs not apjiear, see 11. S. 0.; 
(lid. 13, r. 12. .\s to iileaihng generally, see title I’LKVnixo. 

(/>) IVliere tho security is by regiatored charge on u'gistered land, (ho 
regislereil ehaigo and (ho coiiteniporaneoua di-ed of mortgage (if any) 
should both he stated; but ii foroclosure la oideied on the unregistered 
mortgage alone (ho ri'giater can be rectified by eauci'lling the charge (IVey- 
moutlt v. Davin, 11008] 2 (Ih. 109). 

{q) Law v. Philbij (1887), 50 L. T. 230; Weilieied v. Vox, [1888J W. N. 
105. 

(r) Thfnne v. Harlc, [1891] 2 (’h. 79 ; see p. 289, pout. 

(a) See pp. 145 H seq., ante. • 

(t) See pp. 71, 114. 121, 122, ante. 

• (m) See p. 114, ante. 

(a) Sanguinetti v, Stuckey's Banking Co. (No, 2), [1896] 1 Cb. 602. 
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(6) Any limiters which alToit the tahin;^ of Ihc aceounls; sucli 
as, whether tlie mortgagt'c is in possession {h), and whether lie 
lias incurred any special cxpendlturo for improvements, costs, or 
otherwise, which cannot ho allowed without special direction. 
Whenever, for the niort]i;a"ce’s protection, it is iiecoBsary to ask for 
the insertion in the oidei (>f speciul directions as to inquiries and 
allowances, a case for these slionld appear on the pleadinf^s (<•). 

(7) If the action is orouf^ht to enforce a char;.;e hy (lepo«»it or an 
equitable liiai, the circumstances giving rise to the charge or lien 
must he slated (d), and such of the foregoing matters as arc 
relevant. 

507. The defence is subject to the general rules of iileading. 
So far as it is intend<*d to contest any of the alli'giitions in the 
statement of claim, the defendant must sjiec.ilically either deny or 
refuse to admit them (c), and the success of Ids defence vill depend 
on whether the plaintill is able to jirove such of the allegations 
denied or not admitted as are essential to bis cause of action. If 
any question of priority arises as between the ])laiiitiii‘ and other 
incumbrancers, or as bet’weoii defendants, these also should appear 
in the dofcnces. 

508. Where the action is commenci'd hy writ, the evidence at 
the trial is usually hy affidavit: if there is any serious dispute 
as to facts, it is either entirely oral, or the deponents are cros.s- 
examined on their aHid.ivitB (_/'). Strict proof of the execution 
of documents is usually rendered unnecessary hy admissions in 
the pleadings, or under notice to admit, and tin; issues raised hy 
the pleadings show what documents and facts must he proved. 
The originals of the mortgage deed and other relevant ilocumenis 
must ho produced in court, and, in the case of registered land, 
an official certiticate tliat there is no entry presenting an order fur 
foreclosure (//). 

509. Where the action is commenced ]<y summons the evidence 
is hy affidavit, and at the first hearing of the summons before the 
master llic ])laintitl proves such of tJie matters as it would he 
iit'oessary tn allege in a statement of claim. The mortgage deed 
and otlier relevant documents should he made exliihits, but their 
(xocution need not he strictly proved (/<). The (hdeudants then 
liiive the opiiorfcnnity of tiling evidence in reply, and if any of the 
lilaintiff’s documents are contested he must piove tln'in strictly. 


(b) 'I’lic oiiuRHioii to state this iriay nlTect the mortgagee’s right, to costs 
{lininiiKjlod V. Harwood (18i’5), 'I’urn. & K, 477, 485). 

if) ]>]). 257, 240, ante. 

(d) See ]>. 78, ante. 

(c) 1’. ,S. (t, Old. 10, r. 17 ; aiul generally, as io motion for judgment in 
delauit of deience, see. title Judumunts and Oudehs, Vol. XVill., pp. 180 
el seg.; or on ot.luT grounds, see ihul, p. 194. As to pleading generally, see 
title rLBanjNG. 

(/) See title Evidkncs, Vol. XII1., pp, 484, 669, 620. 

(g) See p. 274, ante. * 

(A) As to proof of the amount advanced, see p. 223, ante. 
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510. If the defendant does not a2ipear(i), the plaintiff must 
prov'e the execution of the mortgage deed and the default of the 
jiiortgagor, and also the amount due to him under the security, 
including any sums otlu!]- than principal and interest, such as 
expenses of repairs and costs of litigation outside the fontclosme 
action, and, if he is in possession, he will have to account for rents 
and jirolits received (A). 


Srn-SEcr. l.—The Order. 

(i.) Arcdinifs and InquinfS. 

511. The order made in a foreclosure acti(>n directs, in the 
lii'st instance, that the necessary accounts shall be taken, and 
any inquiries made ^^llich are essentM,! to taking the accounts or 
required for ascertaining the rights of the pavtie.s. If the action is 
by wnt and claims personal jiaymont, two accounts have to ho taken, 
hitico the sum recoverable on the covenant for ])uyment and tlie sum 
which must he jiaid as the price of redemption are different. The 
former sum is hinited to princijial and interest, and to so much of 
llie costs of the action as would have been incurrt)d if it had been 
1-iMught for pa 3 'inent (m]y(/); accordingl_y the covenant account is 
ol principal and iiitiwest, and there follows judgment for the amount 
cerLilied to he due and for the aiqwrtioned taxi'd costs (wij. The 
Litter sum docs not include cxiienses wbicli tlie mortgagee is 
('iitiili'il to charge against the. mortgaged jiroperty hut winch are 
not ])aAal>le by tlie mortgagor iiersonally (»)• T'he mortgage account 
is an account of what is duo to the plaintiff undfw and by virtue of 
hiS mortgage, aud for his taxi d er.sts of the action. In taking this 
f.cc.ount, ainthing which has been recovered under the, order for 
payment is deducted am! the balance duo to the iilamtiff is 
('citdied (e). If there is no claim for }).!rs')nal iiayment, only 
the mortgage account is directed to ho taken(p). 


( i) If the defendant apiiears to tlio writ and delivers a defence, Imt does 
no!, appeju’ at tbe Inal, it. is not aeccssaiy to produce ati allidavit, of service 
o) iioiice ol trial (lUnrd v. liiait Hiding Club and Jincccoiirse Vo., [IS!H] 
\V. X. J44). 

{k) Sec pp. IftS, 215), anlc. 

(I) Hurirr v. JMeij, Ilnrllnnd ifr Co (18So), 31 CL. 1). 42, C. A. 

(jrt) II the aniouiit ol debt and inlerest is provc'd, a«lmil,ted, or .'igroed io 
ai (he trial, the mortgagee is entitled to judguiiMil, for immediate payment; 
('1 li('nvi.so an account is taken, and he is enlitieil to judgmout for pay¬ 
ment immediately the amount is certified; but the judge has a discretion to 
allow time lor sjiecial reasons .shown {Instone. v. iihnshe (18811), 54 L. 'I', 
'i 3t)), and a month is a i casonablo allowant.e {Farrer v Lacg, Uartland (t Co , 
i^upra , SCO form of judgment, ibid., p. 51) rtu motion for judgment 
m dclault of jileading. ininiediate jiayment will not he, directed if the state¬ 
ment of claim asks tor an account {Failhfall v. WooiUeif (1889), 43 Ch, 1). 
287). As to lonn of judgment wliere the debt i8 jiayable by mstaluiciits. 
Ri.‘e Gi'^eaoughv. (1880), 15 Ch. 1). 93. As to arrears of interest 

recoverable,'see title Limitation oe Actions, Vol, XfX., p. 101. 

(u) p. 231, ante. 

( 0 ) Lee V. Jtinittjoid (1884), 54 L. J. (ch.) 108 ; 3 Setun, Judgnfeiits and 
Oiders, 6th ed.. p. 1898. For form of certificah', see, DanicU’s Chauceiy 
I’Viiis, 5th ed., p. 771. 

(p) 3 Setou, Judgments and Orders, 6th ed., p. 1895. 
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Tho order contains no din‘ction with vespoct to “ just allowances/^ 
These are made in taking the account without express direction (q). 
But any matters of special expenditure which would not be includcid 
under this head must be specially allowed, and if tlie amount is not 
proved an iiujuiry as to them will be directed (?•). Tins amounts so 
allowed are added to the mortgage account. 

If the in()rt.g!ig(!e is in ])os.session, the order directs an account 
of rents and ])roiils i-eceived hy him or by any other ])erson8 by liis 
order or for his use, or which whliout his wilful default might liavo 
l)een so received (a). Tho amount duo from liim on tliis account is 


directed to be deducted from the aggri'gate amount due on tlie 
mortgage account and the balance certified (f). Tin' order also 
contains a direction for any fuither accounts and imjuiries which 
th(( circumstances rt'(|uire, such as an account of procej'ds of sale 
of ])art of the j)roperty; an impiiry as to deti'rioralion in value, or 
loss through an improper sale; and an in(]uiry as to jiriority of 
incumbrancers (a)* 


Where the account is agreiul, or is so simple that tli<^ sum can bo 
ascertained in comi, an order may bn made without diriictiug tho 
amount to be ascertained by certificate of a inastorta ). 


(ii ) Fojfdosnrt' NiSi, 

512. In a foreclosure a.ction by the mortgag<>e against the 
mortgagor alone, the order usually allows six months from the date 
of the master’s corlideate as the pi-riod within which the del(mdant 
may redeem (M. 'J'he ceitilieato calculates fiirthei-inlere.-.t for six 
mouths from its date and fixes a tiimi on the day at the expiiatmn 
of the six months, and a place—usually a room at the Jloyal (.lourts 
of Justice—when the aggregate sum made up of the c('rtified 
balance and the furthi'r interest shall he paid (eh The onhu’ directs 
that upon pavnu'iit of this sum at the tiun? and ])lace appointed, Die 
]daiiitiff shall reconvey tho mortgaged jiroperty free from incum- 
hrances created hy him or persons claiming under him, and 
deliver up the title deeds to the defendant or as ho ap])oiiits; 
])iit that in default of payment tlie dofendaiit is to he. fore¬ 
closed (f/). Tims the order is not an absolute order for fore¬ 
closure, but only for foreclosure Jiosi, that is, unless tho defe.ndant 
redeems. If the mortgagee aiiplios for jiossessioii (r) the order will 


((/) 11 y. Old. 3 :j, r. 8. 

(rj As to wlica tins is necessary, sec ]) 240, nnte, 

\k) As i(» wilful default, soc y. Jtl8, ante. As to faking the account with 
lests, see [>. 220, ante. 

(t) 3 Seiou, Judgmenls and Orders, 6th cd, p. 1057. For form of 
certificate, s(*e. Damell’s Chancery Forius, .5th ed., p. 774. 

(«) Foi special accounts and in(|niii(!S, see 3 Sotou, Judgments and 
Ordens, 61h ed , pp. 1U57 -I»(!.5. 
ia) Ihiil, pp. 1807, IHOO 

(h) The moi Igagor i.s not eniilk d l<i redeem behire tho appoiitfed day on 
paymeiil. <»t jirmcipal, and intenst till payment aiidco.sts(/OW v. JiowlandH, 
[!s!)71 2 011 :u;l, (1. A.) .As <o the case of ail infant mortgagor, see title 
JNi!'AN'is*AM) CinijninN, Vol. Wll . p 143; ]>. 2*.)f, /><w/. 

(cj See form of certificate, Oiuiiell's tlhaiieiTy Foriu.s, .5th od., p, 771- 
{d) 3 Seton. JfidgmejitB and Orders, 6th ed., p, 18U5. * 

(e) As to when an order fur possession can be made, see p. 284, ante. 
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direct the mortgagor to deliver u]) possession to liim, and there will 
be a schedule (h'scrihing tiie property as in the parcels in the 
mortgage deeds (/’). Application for possession can also ho made 
subsequently {(j). 

513. Where the action is lu'enght by a first mortgagee against a 
second moi’tgagee and the inortg.igor, successive ])eriods may bo 
nllowed for reileni])tion, and in that caso the first right of rodojup- 
tion is given to tlie sot'ond mortgagee, and in default Ikj is fore¬ 
closed (M. The ])laintift''s subsequent interest and costs are then 
computed and taxed, and a finllier three months may bo allowed for 
the mortgagor to pay the original and additional amount, and in 
default ho also is foreclosed (/). This completes the foreclosure 
contemplated by the action. But if the second mortgagee redeems, 
the action becomes oiio of foroclosuro lietweeii Imn and Lho 
mortgagor; suljse(|uent inlerost is conijmtod on the amount i»aid 
to the plaintiff, and the ordinary account is tahon of the second 
mortgage. Tho amount paid to tho plaintiff, with suhsecpient 
interest, and tho anioniit certified to he duo to the second niortgagcM! 
under his mortgage and liis costs, give tho aggregate sum at which 
the mortgagor can redeem within three mouths, and in default he 
is foreclosed (/•’)• Thus the result of the action is to clear tho 
property of all incumbrances in favour of one of the parties to it, 
either tho first mortgagee, the second mortgagee, or the mortgagor, 
according as the riglits of redemption are exercised or not. Tho 
Ruccossive rights were formerly worked out on the same jirinciple 
where there were tliird and subsequent mortgagos, and the proju'rty 
was in tlie same manner cleaved of all incumbrances (1), but now the 
excessive conijilieation of such an order, and tho delay consequent on 
successive redcmiitions. is usually avoidi'd by giving only one time 
for redemption to all tliojinisne incuinbrancors with hlxut.y, on any 
of them lodeoming. to apjily to determmo their riglits iuicr .sc (m). 

514. A puisne incumbrancer may limit his action to foreclosure, 
against incuinhrancers suhsequont to himself and against tlie inori- 
gagor, and, in this caso, the prior incumbrancers aie not affected by 
the order ; it opeiates only on the G(]uity of redemjition subsoqueut 

(/) 3 iScton, Jmlguiciits and Orders, 0th cd , jq». 1806. As la 

entorciug tho order by writ of possession, sec title ICxecotion, Vol. 
-\1V., p. 76. 

(g) Keith v. Day (188S), 31) Oli. D 4r)2, 0. A. 

(it) If tlie inoitgagor is biuikiujir, and tJio inorlgagoe has valued his 
security, tho trustee in bankruptcy is entitled to ndeem at that valuo, 
and the order must show tlii.s (Knowlen v. ])ibbs (ISS'.i), .37 \V. 11. 378). 

(i) Ilut the second iiioitgugeo must bt‘ foieclosed alisolutely beforo pro¬ 
ceedings are taken to loreclo,se tho mortgagor [W'hilht'ead v Lyall (1856), 
8 De W. M. & (J. 383, C. A.; It cfehr v. Patleson (188-<), 25 Ch. D. 626). 

(fc) 3 Sot,on, .rudgineiita and Orders, 6th ed., p 1{)7S'. 

(l) See Jngohlsby v. Jiileg (1873), 3 Seton, Judgments and Orders, 6th od., 
p. 1980.‘ As to the order of ledcmpliou where the jilaiiilill is a mortgagee 
who has consolidated his mortgages, and the equities of redemption of the 
prmjerties are in the hands of dnterent assignees, see Iteeror v. huefc, lieeror 
V. iawBon (1807), L. ll. 4 Kq. 537 ; Loveday v. iJhapmtu (1875), 32 L.-'l'. 689. 

(m) See i>. 290, pout. A puisne mortgagee by voluntarily submitting to 
fonjolosure does not necessarily lose his leinedy on tho covenant against 
the mortgagor {da Vo v Abbott, [I910J 1 Ch. 688). 

11 .L.—XXI. h 
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to snch prior incumbrancers, and as regards this it is framed in the 
foregoing manner («). Each incumbrancer subsequent to the 
plaintiff, and also the mortgagor, must redeem or be foreclosed; so 
that in the result the proj)ei'ty is clear of the plaintiff’s, and all the 
subsequent, incumbrances (f)* 

All action by the second mortgagee to redeem the first is in 
effect an action of foreclosure against the incumbrancers subsequent 
to himself and against the mortgagor. As regards the first mort¬ 
gagee, the order is the same as that made in a redemption action {]>). 
The account under the first mortgage is taken, and, if the plaintiff 
redeems, the order then proceeds, as in a foreclosure action, to give 
the subsequent incumbrancers, and ultimately the mortgagor, the 
chance of redeeming, and in default they are successively fore¬ 
closed (f/). Thus, if the plaintiff redeems, and is not in his turn 
redeemed, he obtains the property free from incumbrances, at the 
price of the aggregate of the first mortgage and his own. If the 
plaintiff does not redeem, the action is dismissed with costs, and 
this means that he has to pay also the costs of the mortgagor (r). 
In an action by a mesne incumbrancer against prior incumbrancers, 
the right of redemption is given to the mortgagees subsequent to 
the first in succession, and thus all mortgagees ])rior to the plaintiu’ 
must redeem or bo foreclosed; after redemption by any one of them 
those subsequent to him must likewise redeem or lie foreclosed. 
J>ut if tlie plaintiff fails to redeem, the action is dismissed. If he 
redeems, then the successive rights of redemption, with foreclosure 
ill default, are continued as in a foreclosure action (s). 

515. But the rights of redemption are not always preserved in the 
foregoing maimer. The mortgagor himself is not entitled to any 
further period for redemption beyond the ordinary six months 
because he has incumbered the equity of redemption (t); and when 
questions of priority arise between incmnlirancera which do not 
affect the plaintiff, these need not be determined in his presence, 
and hence, to avoid doing so, only one period of redemption is fixed 
for all the incumbrancers and ihe mortgagor, and the order is 
made without prejudice to the priority of the incumbrancers inter 
se (u). Similarly, where they, or some of them, do not appear, 
or do not put in a defence, only one period is allowed, since to do 
otherwise would be to fix their priorities in their absence (a). 

(n) Jtofte V, Faffe (1829), 2 Sim. 471 ; see p. 289, ante. 

(o) See p. 289, ante. 

(p) See pp. 163, 164, ante. 

(g) Jackson v. BrettaU (1795), 3 Scion, Judgments and Orders, 6th ed., 
p. 1982. 

(r) Felly v. Walhen (1849), 7 Ilare, 351 ; HaUett v. Furze (1886), 31 
Oh, 1). 312; and seep. 164, ante 

(«) Duberley v. Waring (1776), 3 Seton, Judgments and Orders, 6th 
cd., p. 1982. If the action is dismissed, the plaintiff is foreclosed; 
qumre whether the foreclosure of the prior mesne incumbrances remains 
operative. 

(l) Flatfv. Mendel (1884), 27 Ch. D. 246, 248. 

(m) Bar&eU v. Bees (1871), L. R. 12 Eq. 395 ; Oeneral Credit and Discount 

Co. Glegg (1883), 22 Ch. D. 649; Lewis v. Aberdare and Plymouth Co. 
(1884), 63 L. J. fCH.) 741 ; Tufdnell v. NichoUs (1887), 66 L. T. 162. . 

(u) Doble v. Manley (1886), 28 Ch. D. 664. It is the same whether the 
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And generally the practice now is to fix only one jm-iod of redemp¬ 
tion (X); but subsequent incumbrancers, if their priorities are 
proved or admitted (though not the mortgagor), can obtain successive 
})eriods on showing a case for tliis indulgence (c). If any of the 
defendants redeem theni is liberty to apply, and their respective 
rights will be worked out w’ithout notice to the plaintilT (d). 

516. In an action for foreidosure of an equitable mortgage 
by deposit, the order is i)refaced by a declaration that the plain¬ 
tiff is entitled to be considered as a mortgagee of the premises 
cora})ri8ed in the deinls (c); the usual accounts are directed, and in 
default of payment the mortgagor is foreclosed; and there is a 
direction for conveyance of the projierty to the plaintiff if). 

517. An order for foreclosure requires to be sfamped as though 
it were a conveyance on sale (</), and th(> value for that purpose is 
the amount ot the mortgage debt or the value of the property, 
whichever is loss (h). 

(iii.) Sale. 

518. Where the primary remedy on a security is foreclosure, a 
sale may be ordered under the statutory jurisdiction; in other cases 
it is ordered under the general jurisdiction of the court as the 
appropriate way of enforcing the security (?). An order for sale in 
lieu of foreclosure follows the form of a foreclosure order in pro¬ 
viding op])ortuuity of redemption to the mortgagor. There is the 
usual order for accounts, and the direction for reconveyance to the 

Btnlonieut of claim alleges that the defendants are “ entitled,” or only that 
they “ claim to be entitled ” to incumbrances (J)oble v. Mundey (1885), 28 
(!h. D 604); SmilhcU v. Ilesketk (1890), 44 Ch. U. 161. 164). Where a 
sale is ordered, only one time is allowed for redemption if the margin for 
subsequent incumbrancers will be small {Cripps y. IFootl (1882), 61 L, J. 
(cn.) 684). 

(6) Smith V. Oldinq (1884), 25 Oh. 1). 462 ; Platt v. ilendel (1884), 27 
Ch. D. 246, 248; Smdhett v. Tlesleth, supra. For forms of order giving 
one period for redemption, see 3 Seton, Judgments and Ordc'rs, 6th od., 
pp. 1896, 1904, 1965. Formerly the allowance of successive periods w’as 
usual (Jicoiis V. Aherdare and Plymouth Go. (1884), 53 L. J. (CH. ) 741), 
except in the case of judgment creditors {Stead v. Banks (1852), 6 
l)e (r. & Sra. 560 ; Bates y. lliUcoat (1862), 16 Ileav. 139). 

(<*) Platt y. Mendel, supra, at p. 249 ; see Mutual TAfe Asstirance Society 
y. Langley (1884), 26 Oh. 1). 680 (one additional period of three months 
allowed); Bertlin v. Gor<lon, [1880] W. N. 31 (one additional period of one 
month ; the mortgage was oi a reversionary interest likely to fall in soon); 
Smithett y. llesleth, supra (two additional periods of throe months). 

{d) Young y. Jarvis (1892), 3 Seton, Judgments and Orders, 6th ed., 
p. 1897. 

(e) Parker y Sidney, [18791 W. N. 135. 

(/) Lees y. Fisher (i882), 22 Ch. D. 283, C. A.; 3 Seton, Judgments and 
Orders, 6th ed., p. 2042. 

(j) Knance Act, 1898 (61 & 62 Viet. c. 10), s, 6, which is declara¬ 
tory, and foreclosure orders made before the Act must bear the conveyance 
on sale stamp in force at the time of the order {Ee Lovell and CoUard's (-on- 
tract, [1907] 1 Oh. 249; compare Inland Bevenue Commissioners y. Tod, 
[1898] A. C. 399). As to stamp duty on conveyances on sale,* see title 
Salk of Land, As to stamp duties generally, see title Revenue. 

* {h) See Huntington v. Inland Bevenue Commissioners, [1896] 1 Q. B. 422. 

(i) See pp. 272 et seq, ante. 
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inortRagor if he pays the suni certified to ho duo; but then, instead 
of dii*ectii)g foreclosure, tins order directs a sale, payment of the 
proceeds into court, and apiilication thereof in satisfaction of the 
plaintiff’s debt, liiilcss a sale of the whole is nec-ossai'y, or is 
desired by the parties, the diroclioii is to sell the projJoHy or a com¬ 
petent part thereof; if, after sale of the whole, there is a deficiency, 
the right of the morlgage<‘ to sue for tliu balance is ])reserved (/.), 
The order directs whetluir the sale is to he made witli tliu approhation 
of tljo judge - that is, in court—or out of coui't, and, in tlie latter case, 
to what (ixlciit it is to be subject to tliu contro) of the court; for 
exa)ii])le, in fixing iho reserve price* and the auctioneer's remunera¬ 
tion (/); it may ilirect who is to have the conduct of tlie sale, or this 
maybe left tola* deti*rmiuod in chambers (i«); and where the sale is 
being ordenid against the wisli of the first iiiortgiigno, the order Avill 
usually direct paujient int(» court by the moi'lgagor or subsoijuent 
incumbrancers of a hinii sullicieiit to protect the first mortgagee 
against loss, either in respect of ciists or of insufficiency of jirice (n), 
and ill the lihe case l)ie reserve ]»rice may he fixed so as to cover 
the mortgage debt and costs (o). If the sale is not effected, then 
foreclosure will follow (]>). 

Tf there are several incumbrancers and an immediate sale is 
desired by the jiarfu's, or is mici'ssary, fhe order will direct an 
iiKpiiry as to incumbrances, an account of the amoimts due, and 
an inquiry as to priorities. Tliore is then an order for sabs and 
direction for tlie jiroceeds to be pai<l into court and applied in pay¬ 
ment of tlie incuuihrances according to tlieir priorities (^/). 

519. Where the security is an equitable charge e.ntitling tlie 
inortgage,o to foreclosure,-- such as a, moidgage liy deposit of title 
deeds—and sale is dii’ecfed in lieu of foreclosure, the order folloivs 
the form of a foreclosure order under such a security (r) in declaring 
the charge, dimetiug an account, and giving the. mortgagor oppor¬ 
tunity of redeeming. II he n'deems, the deeds are to be handed 
back to him; in default, the direction for sale follows(.>?). 

Where the security is an eijuitahle charge conferring no right to 
foreclosure (0, or an eipiifaide lien, such as a vendor’s lien (a), the 
order declares tlie lien, and directs, wliere necessary, .iccouiits and 
inquiries, and sale on non-payment of the amount duefa)- 

(k) See 3 Seron, .Tudgiucnts and Orders, Ctli ed , p. 1911. 

(0 Ihul., p. 1915 ; see p. 270, aiUe. 

(ni) 3 Seton, .ludgmcnts and Orders, 6t.h ed , pp. 1914 —1916; see p. 276, 
a]itc. As to sale of land generally, see litle yALK oe Land 
(n) 3 Scion, Judgments and Oidera, 6th ed., ])p. 1912—1915: see p. 276, 

flll/C 

(fl) 3 Sc*on. Judgments and Oj<lers, 6th ed,, p. 1915. 

(p) /hui , pp 1913, 1914. 

(tf) Ibid., p. 1912. 

(r) Sec, ]>. 291, anie. 

(d) 3 Seton, Judgments and Ordcr.'^, 6th ed., pp. 2045, 2047, 2049. As 
to the preinwcs comprised in flic, sale, see Simmnyis v. Monlagua, [1907] 1 
1 It. 87 ; as to vesting the mortgagor’s estate in the purchaser, see the 
'J'niHloo^cf. 1893 (56 & 57 Vu t. c. .53), 8. 30 ; title Sale op Land. 

(t; See3S(‘loii, Judgments and Orders, 6th ed., p. 2049; p. 272, ante. 
A^ ht the ordt'r for s.ile in a duitenture-holdcr’s action, see title Companisp. 
Vol, V., p. ,384 

(«) 3 Seton, Judgments and Orders, 6th ed., p. 2290. 

(u) Or the amount required is ordered to be raised by sale or mortgage 
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Sub-Sect, - Foreclosure Ahsohtt. 

520. Upon non-payment of the amount ccrti'ied to he due at the 
time and place prescribed, Ihe mortgagee is entitled to an order for 
foreclosure absolute as against the person or jiersous in default. 
The order is obtained upon motion or summons^/;), and there nmsL 
bo an adidavit made by the mortgagee, or, if he attend('d by an 
agent, by such agent, of attendance at the prescribed time and 
1 dace and non-payment of Ibe money (c), and also an affidavit by 
tlie mortgagee, or by all the joint mortgagees, of non-payment since 
the ap[)ointed time (d). 

521. The order for foreclijsuro ab'^olute recito.s the order for an 
account in the order uisi, the corlllicato sliouhig the sum found 
due, the time and place appoinU'd for payment, and the e\idenco 
of attendance liy the plaintilf or his agent and of non-payment; and 
orders that the mortgagor, or other dehmdant against uliom it is 
made, shall tlienccdorth stand absolutely debarred and foreclosed of 
and from all eipiity of redemption in the mortgaged pnjiiiises (c). 

(.‘J Scion, .Tudgni'aifs and Orders, (5 Uj cd , p. 205t) If tlie cb.irge is on 
the estate of a It'iiant in tail, ho may Ix* ordered to execute a disentailing 
deed {Lewis y. J)uncombe (1S5H), 20 JJoav. 398); and sec note (h), p 99, 
ante 

(b) If tlio ord(T is made on motion, the matter is not mentioned to tJie- 
conrt unless there, has been some irregularitv preventing the moiion from 
being treated as of com so ; counsel hands his biie.t duly iud(»rscd to the 
ic(»islrar But usually it is made ou suinmoii.s in chamhcis (see Danicll’s 
(!hanecry Forms, oth i'd , p 778), ulicthei the proecedings are by writ or 
summons (YcarlyFiactiee ol the Supn'inc (',ourt, ltJl2, !> 833). 

(c) S(‘,G/iocJrsry V Flse (1891), 64 L T. 256- The allidavit should piove 
attendance by the mortgagee, oi his agent during t.hc whole^ ol the appointed 
time, and an agent shonhl he authoiised by ]K)wer of attorney to receive 
the money (see form in DaineU’s Fhancery Fonns, 5th ed . p. 777); hut a. 
want of stiic/t compliance with these formalities is not necessarily a ground 
ftir lefusiug the order. 'I'lie older has been granted although the, moi tgage(> 
has attended dining only iiart of the appointed time (dnou (1844), 1 t!oll. 
273, liernordY. SorUm (1864), 10 Ji. T. 183), ami although, wlieie the, 
attendance is hy agent, 1'he agent had not a power of attorney to leeeive 
the money, provided tlie moitgagor did not attend (Ijechmere v. Fhmp 
(No 3) (1802), 31 Beav. .578; Londort Monelortf Adunice and Assuniuce 
Sociehf V. IWown (1868), 16 W. B. 782 ; Mucrac lAwis (1875), 24 W. 11. 
55 ; Cox V. irutsoH (1877), 7 Ch. J). 196) ; and, nfoition, whoie the agent 
has a power of attorney, hiit has omitted to bung it with him (llaA v. 
flau-thorne (1880), 42 L. T. 79 ; Crawlejf v. Fiillci, [1890] W. N. 35). But 
such irregularilit'S prevent the order being of eomse, and t,Le matter must 
bo meutioncd to the judge {Knit) v. lIouqh,[lHOi}\ W. N 60). As to tonu 
of order under such circuinstimees, seo Moore and Kobmson's ^oHinqham- 
shtre lianUng Co. v. IJorsfield, |1H82J \V. N. 43. And, as to an infant 
mortgagor, see title Ineant.s and Children, Vol. XV11., p. 143. 

{d) lUiriow r. >imUh (1885). .52 L. T. 798 ; Docksejf v. Else, supra. But 
whoro tlio dete.ndaiit had never appeared in the action, an affidavit by the 
solicitor’s clerk who attended to rccoivo the numoy was accopk'd as 
Biifficieiit {Frith v. Cooke (1885), 52 L. T. 798) If oiio joint mortgagee is 
abroad, it is suflieient for tho rest to make the affidavit {Kinmird v. YoUn 
(1889), 60 L. T. 380). Where, the mortgagee has received rents alter 
default, the usual form of affidavit must be altereil: see NdlionaM'eimanrnt 
Mutual Benefit Building Socieiti v. Baper, [1S92J 1 Ch. 54 ; and see p. 223, 
•ante. < 

(a) 3 SetOD, Judgments and Orders, 6th ed., p. 1989. 
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If necessary an order for delivery of possession will be added, or 
this may be obtained subsocpiently (/); and, in the caso of an 
eipiitable mortgage, where a conveyance cannot bo obtained from 
the mortgagor, he will be declared to be a tr'ishx!, and a vesting 
order will be made under the Tnisti’o Act, 1 Hb.S (<t). If the defendant 
has in his possession any deeds alleetiug the title to the plaintitT’s 
mortgage, those will Ix' ordered to be given up, hut a jmisiie niort- 
g'^gee will not ]>e ordered to deliver np d('e()s, suhbO'(iit'nt to the 
plaintilf's mortgage, wliich allect only tlie equity of riidemptiou (//). 


522. An infant defendant is usually allowed a day to show cause 
against llie order on his attaining majority, and Jiceordingly in 
sucli a ca.^e the order contains a declaration that the order is not to 


I'o binding on him nnloss, on luiing served, after he lias attained 
majority, with a sulijaena to show' cause against the order, he fails, 
within six months fr.-ni service, to show g,ood cause to the con¬ 
trary (il. But if it a])])ears that the security is delicu'tit, and if the 
]i!aintiiy ojfers to i»ay the infant’s solicitor and client costs, a day to 
f'’.ow cause is not given (/.•); and it is not given w'heie llie order 
(hi't'cls a sale(/). 


523. The effect of the order for foreclosure absolute is to transfer 
llic equitable estate of the mortgagor to the mortgagee (w/), and the 
nio;lg:;.gor lias thencoh'rth no inteiest in the projierty. The iiiort- 
g'.gou liolds the mortgaged property as absolute owner in lieu of 
the moltgage money, ;ind, if it is real estate, he hold.s it as sucli, 
and not as personalty (a). 


ij) cjl/j V. Dnif (18S8), t{9 <’li. ]). I,'t2. (\ A ; (ttid Liverpool 

V. rurktiiwn (18.S'.)), (50 L. T. 2.")8 ; Jevkins v. JKidglei/ (18'.):!), 4J 
Ve. it. SS.'j, 6<‘C p 284, uiiie. Tin* oider ier loreclosiuo al'solute docs iiol, hy 
il ,' U outitle tihe mortgagee to a writ ot posscjssiou (il'oofi v. ir/icafcr (1882) 
£2 <;ii. 1) 28i). ■ ' 

(a) 5i! vt i>7 Viet o. 53, s. 31 ; see Leehmero v. ('Ump (i\'o. 2) (1801), 30 
llcjy. 218: Leclmne v. Clvmp (No 3) (1862), 31 Bcav. 578; Foster v. 
J’.fiKer (1878), 8 (.'h J> 147. and as to aueli vesting ordcis, see, lurthcr, 
title Tkusts and Tia:.'J'n:h,s. An outstaiidiiig nominal rcviTsion on a 
III. >rigage by sub-demise can It got in by vtsimg order (Ihittsh Fmphe 
Life JsstiKinec (;o. v (1878), 47 L, J (cu.) bUl). As to 

mortgages by sub demise, see n 12V, tmle 

(h) (ricene v. FosUr (1882), 22 <’h. 1). ,5(jr» 

{/) 3 Seton, ,)ndgnionts ami Oidi'is, fitli ed., yi. 1!)()3. Tlic decl'iration is 
repealed irom the order nisi tWilhttinson v, Gordon (1812), JU Voe. 114). 
'n.is indulgence i.s allowed v.liellier the mortgage is legal {(hoy v Bell 
(l'''S2), 30 \V. li. 606 ; sec /VeiWef/i/v. Ma'^ien (1851), 15.Jur. 166),'or enuit- 
alde (Brice v. (Jarver (mi), 3 My. & Cr. 157 ; Mcllor v. J\ rler (1883). 25 
<’h. 1) 158). 

(A) Oil the ground that fhc oid. r in this form is for the infant’s benefit; 
see eases cited title Infants and (’juldeen, VoL XVII., p. 143, note (p). 

(i) Truslei' Act, 1893 (56 &: 57 Viet. c. 53), a. 30, as amended by tlio 
I iU'dee Act, ]8*.'3, Amendment Act, 1804 (57 & .58 Viet. c. 10), s. 1 ; see 
Seholefteld v. lluf/ieU (1838), 8 Sun. 470; Vhnlon v. Bernard (1814), Drury 
ianp bug 287 ; Ifvttoa v. Maime (1846), 3 Jo. & Lat. 586. 

(m) Heath v. Bugh (1881), (. Q B. J). 345, 360. 0. A.; affirmed, Pugh 
V. (18S2), 7 App. ('a.'! 235; see pp. 71, 156, ante 

W V. (h-nni (1.810), 4 Madd. 438 ; Be Loreridqe, Pearce t. 

l/u/ 1 10041 I ('ll, 518,523. But trustees wbo have foreclos'd mortgaged 
lands Eold tLe n . n nmt f n- ^ale (foiiveyaiicing Act, lOil (1 &. 2 tloo. 6, 
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A release of the equity of redemption after default under the 
order nisi is equivalent to final foreclosure, and if made by a tenant 
in tail binds those entitled in remainder (o). 

524. Where the order is obtained on a registered charge on 
registered land, the order or an office copy is delivered to the 
registrar, and the proprietor of the charge is thereupon registered, 
subject to prior charges, as proprietor of the land (p). 

Sub-Sect. 9.- -Co$U. 

525. In a foreclosure action the costs of the mortgagee are not, 
in the absence of special circumstances, payable by the mortgagor 
personally; the mortgagee adds them to his debt, and the mort¬ 
gagor only pays them if he redeems (q). And the mortgagee is not 
liable in general to pay the costs of any other party to the action {r). 
Hut a defendant who disclaims interest is entitled to his costs if he 
has lieen needlessly made a party to the action, or to costs sub¬ 
sequent to disclaimer if the action is needlessly continued against 
liim. On this r|neslion tlie following rules are recognised :— 

(1) If a defendant has no interest 0), and claims no interest, 
at the comiiienceiiieiit of the action or afterwards, lie is not projxtrlY 
made a party (i). and if he disclaims either liofore or after («) the 
c'onnnencunient (d the action in terms which shows this to ho the 
case, ho is entitled to his costs against the plaiiitiilt/^); 

(2) If a person lias an interest ho is pnmd furie a necessary 
jiarty, hut if ho disclaims or offers to disclaim Ix fore action, and 
such disclaimer is known to the mortgagee, or would have been 
knoivn had he used ordinary care and prudence (<•), such jit rsoii 
ceases to be a necessary party, and, if nia<le a defendant, is entitled 
to liis costs against the ]daintiff(d); 

(3) Jf a person has an int(*rost, and does not disclaim or offer to 


c. 37), 6. 9 (1)); and sec note (1), p 156, ante. As to opening foTeo]o.sure, 
see p 296, 'iwt 

(o) Reynokhon v. Verkins (1769), Anib. 564. 

(p) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), s. 26 ; Land Transfer 
lliilos, 1903, T 164 ; and see p. 85, ante. 

(q) fSc© pp. 156, 231, ante. 

(r) Hco p. 233, oi'/c. 

{$) Tliis includes tlic case where he has had an inlerc d., but has assigned 
it before action [Giirrer v. Rnqv.ts (1847), 11 Jur. loeo ; Uursl v. Ilnrst 
(1862), 22 Ij. J. (cn.) 546); but not where he has only agreed to assign his 
interest {Roberts v. lJuijlies (1868), L. R. 6 Eq. 29). As to disclaimer by a 
trustee who has never acted, see Benhow v. Danes (1848), 11 Beav. 369. 

{t) Furber v. Fnrher (1862), 30 Beav. 623, 524. 

(а) Bellamy v. Bricke»de,n (1858), 4 K. & J. 670 ; Bay v. Gndgen (1876), 
2 (Jh D. 209. 

(б) Ford V. Chesterfield {Earl) (1853), 16 Beav. 616 (w'hero rules sub¬ 
stantially the same as those in the text, supra, were first enunciated) ; 
Ridgway v. Kynnersley (1856). 2 Hem. & M. 565; Ward v. Shaheshajt (1860), 
1 Drew. & Sm. 269 ; Cork {Earl) v. Eusscll (1871), L. R. 13 Eq. 210 ; see 
Tipping v. Vou'er (1842), 1 Hare, 405,408: Gabriel v. l<turgis (184615 Hare, 
97,101; Hiorns v. Iloltom. Fortnam v. Uoltom (1852), 16 Jur. IU77. 

(c) See Ridgway v. Kynnersley, supra. 

*{d) Ford V. Chesterfield {Earl), supra ; see Thompson v. Kendall (1840), 
8 Sim. 397 ; Look v. Lomas (1851), 15 Jur. 162. 


Srot. JJ, 

Foreclosure 
or Sale. 

Eegistered 

cLarge. 


Costs abided 
<0 mortgage 
debt. 

Liability of 
niurtgagee. 


Ilnlos as to 
deftMidant'a 
i osts. 



296 


Mortgage. 


Sect. 6. 
Foreclosure 
or Sale. 


Piopceiliiit.'? 
(Ill till' 
covenant. 


ExereiM* of 

jn*\\er ot biilo 


(icneiil 
[;rii.i''j»ie as to 

i( iiji'*” 

oi l':ne. 


disclaim before action, he is properly made a defendant and is not 
entitled to be paid his costs (c); but if ho disclaims diirinp; tlie action 
and does not ask for costs, and is yet brought to the trial tor some 
special purpose of the plaintiir, he is entitled to be. paid bis costs 
subsccpient to the dis(daiiuer {/), though not if be appears of bis 
own accord without being nujuired for such special purpose (//). 

Suh-Skct. 10 j(/sf of Other Uotinhes while Foredtxure i^nurritiniia 

reiidiMf. 

526. Since ibo mortgagee is entitled to pursue all Ins remedies 
concu!Tenll_\ the pemliuicy of a foreclosure action does not ])re- 
vont him from suing on the covemnit. though, if such a proceeding 
is iiitendi'd, flic cLiiiii should l)u joined with the claim for foreclosure 
in one action(/). The order will then provide for any sun is recovered 
being credited to themortgM.gov in taking the foreclosure account (A’). 
If a sepal ate action is hrouglit, the sums recovered must also he 
brought into account (/). 

527. The moitg, can also ciurclse his power of sale, hut 
after judgment for fi>recl'»suro ntm and In fore fori'closure absolute, 
he cannot sell uithout the leave of the court (/w). 

Fud-Sect. 11.—Oiieutoj Furerlomre. 

528. Neither the order for foreclosure nixi, which directs fore- 
closiin in the event of iion-jiayment at a presci'il»ed dab', nor the 
ordei for foreclosure a,hsolut *,is conclusive as legai (Is the morl giigor's 
r'ght to ri'deem. After the ord('r for foreclosure msi, vliether 
followed lo an order for foreclo&ure absolute or not, the mortgagor 


(e) Fo}d V. Chenterfidil [Uatl) {ISrill), 10 Ueav. r>i(l; Lend v. iroO(/ (1823), 

1 L (o. s ) (cii.) S'J; (^iiijgn SfuKiix (1840), li Hare, S3, Olnlg v Jenkins 
(18t7), 1 ]>(■ (I. & Sin. 513, lUichonan v. iheenwaif (Ih48), ll Jlc'.iv. 58 ; 
ilhffuilh V (1848), 2 lie. (,. He Sm ,571 ; I'luLerv Fiirber 3!) 

Rt'av .f>23, 524; see (lihsoii v A i(e/(1840), 0 lleav. 403. Wlicro the 
aclidi! IS iiy .suiumons, the allidnvit m reply takes the place, of a defouce. 
A st.iteiin'iit by the ileieiidant tiial it ho had hoeii a]>])hed to helove action 
he would have leleased or disidainied his right does not entitle him to eosis 
((\)lhnti V. Slurhjj (18.30), 1 jtuss A M 038 , Foul v. U7tdc(lS52), 16 Jioav. 
120 , ooeipaie (tiiinej/ v. Jovksoti (18.52), 1 Sm. & {}. t)7) 

(/) 'Inlbol Kennhcnd (18.58g 4 17 & ,J. 93; iJillon v. Af'hu'in (1864), 
10 ,lur. (N. s ) J !9 ; Jones v. Bhni l, Fliind v. Jones (1809), 17 W. ]', 1091 ; 
drenie v. I'oshr (1882), 22 Ch. I), .500. 509 ; see Lewin v. Jones (1884), 53 
|j. ,J. p'V ) loll. The disclaimer should bo. made iininedialely on notice of 
the aetuu) (UniiUey v. Ftorlose (1858), 7 \V. 11. 125). 'I'he, dehuidaiit rnust 
iidl i-1'- .1 and iiiijlear at tlie lieimag to claim costs {3J(txwell v. ]\\(jhlwiclc 

(ISOS), !,. ll. ;{ L,j 210). 

( 1/1 tiDii.iig V ytou'hemj (1863), 11 W. K, 8.51; Lewin v. Jones, suma,’ 
even tlmugli siu'v.d uiili notice ol sul)ficquent proceedings ((Jlaiie v. Tole- 
mrn (IS72), 42 L. ,). (cri.) 23, disappioving Davis v. Whiimore (1860), 28 
Jlciiv. 0l7j. 

(h) S( e- p 2^4, onie 
{1) Sec p. 284, luuc. 

(A.) Se(' 2S7, (lute. 

( l ) Ff this is not done the certific.'ite will he eiTonoouB, and a fresh account 

will have to bo taken. • 

(m) istewsns v. Ikeatres, TA<1, [1903] 1 Ch. 867. 
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can apply for, and, in suitable circninstaiices and on certain con¬ 
ditions, obtain, an order enlarging the time for redemption (n), and, 
if there has been foreclosure absolute, opening the foreclosure and 
giving a new right of redemption (o); fl-Dd the same results ma,y 
follow from acts of the mortgagee. Enlargement of the time is not 
a matter of course (p). There must be some reason for it, such as that 
the security is ample, aiid that the mortgagor has a reasonahle 
l)rohability of obtaining the money to pay the mortgage debt( 7 ); 
though on a first apjdication befoni the day fixed for payiue nt ) 
the rfsason need not he a strong (>ne(.s). 

Successive enlargoments can, however, be obtained, and if there 
is really a strong case the application may he granted three or 
four tiuK^s, and a farther onlargeuuMit has been allow(‘d notwith¬ 
standing that the last preceding order pnrportiid to he perenip- 
lorv(f/). Ill such circumstances there should he evidence of uiu'x- 
pf'ctcd delay in getting the money, and a strong prnl)ahility th;it it 
will l)e got (Ji). lint as to an ordinary application for onlargtmieni of 
time no general rule has ))oen laid down. The matters to he taken into 
consaderation include the nature of the estate, whether in reversion 
or in possession; whether the mortgaged jiroperty shows a sufiicii'nt 
margin to protect the mortgagee against loss; and wluftlier tlie 
mortgagor’s reasonable expectations have been diBappoinied(c). 

As a condition of the enlargement of time the mortgagor mnst 
forthw'ith or within a prescribed time, usually a month {<1), pay 
arrears of interest and costs (c), though if the arrears amount to a 
large sum, payment of a snlistaiitial ])art may he accepted (y ). If 
the condition is not coiiijilied with, foreclosure bfilows (. 0 ). 

529. If the mortgagor is seeking to vary the mastei's cerlilictile, 
ho should ai)])ly for an ('nlargemeiit'till after hisapjdicatmn lu'.sl/een 
heard (//). If his right to reileem is in dispute, and lu*. i;-, appi'ahng, 

(m) As to ciilarf^iug lime for rodemptiou in a redemption action, see 
p. irj5, aiile. 

( 0 ) Seo Cumphell v. Uohihtnd (1877), 7 (-h. I). 1G6 ; Jic Power and Ctniou's 
Contract (1890), 25 L. 11 Ir. 459 

(p) (/unrles v. Knight (1820), 8 I’rice, 030. It will not be giaiited in 
favour of an assignee added as adolcndant after jadgnicnt nua (lie Purbolu, 
Lid , Bltiekburn w Parkdit, Ltd , [19091 2 Ch 437). 

(q) Forrcut v. Shore (1884), 32 W. 11. 356. 

(r) Pideh V. Ward (1867), 3 I’b. App. 203, 212 

(<f) Nanny v. Pdwards (1827), 4 Euss. 124; Pyre v. Hanson (IStO), 2 
Ib'av. 478. 

(a) A mm. (1740), Earn (i'n)221; Pdwardsv re»h/?(*(lSl6), 1 Madd 287. 

{b) Edwards v. Cunli[ie, supra 

(e) Thornhill v. Manning (1851), 1 Sim. (n. s) 451, 454; Campbell v. 
Hoh/land, supra. 

(</) Eqre v. Hanson (1840), 2 Eoav. 478; Geldard v. Hornby (1841), 
1 TIaro,'251. 

(e) Edward.s v. Cjunhjffe, supra : Prewin v. Ac. tin (1838), 2 Keen, 211: seo 
l'7u/fton v. CVndoe/i- (1836), 1 Keen, 267. The rule applies also w'he.re infants 
are, interested in tlic oquily of redemption {Combe v. Stewart (1851), 13 
Eeav. 111). 

(/) Eyre v. Hanson, supra; Ilo'Jord v, Yate (1855). 1 K. & J. 677; Forrest 
V. Shore, supra. * 

(y) Jones V. Robert (1825), M'tUe. & Yo. 567 ; Eyre v. Hanson, supra; 
ilolford v. Yate, supra. 

{h) Kenvoise v. Cooper (1823), 1 Sira, dt Pt. 361. 
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the enlargement ^vill be granted on the terms of his bringing the 
principal into court and paying the mortgage interest, or bringing 
that also into court and paying costs to the mortgagee on the 
latter undertaliing to refund such costs if the appeal is successful (i). 

530. Enlargement of time for redemption can be obtained even 
after the order for foreclosure absolute has been passed and ontoredl.^); 
hut for this a strong case must bo made out, such as that the value 
of the estate great].)' exccieds the debt, and that the delay in getting 
the money has boon accidental (/). 

531. Where iindi'r the order and certificate the (h'.bt is payable to 
movtgjigoes on a .ioint account, and one of them dies before the day 
fixed for jjaynient, this operates as a ])ostponoinent of the time for 
redcnnidicm, and a new day must be appointed (w). 

532. The time for redemption will bo enliirg('d if the inortgageo 
is in possession and receives rents between the date of the master’s 
e(‘rtilicate and the day ap])ointed for payment. Such receipt oj)ons 
the. account, and a fn;sh certificate must be made, und a fiiiihcr dav 
appointed («}; hut after default on the day a])poinled for ])a.vn)enl, 
the mortgagee receives the rents on his own account and the time 
is not thereby enlarged (o). 

Recei])t of rents by a njceiver in tiic action has the same elTfoct as 
receipt by <ti(! mortgagee if tli(5 mortgagee claims tbeni, that is, the 
;>to is reopened if the rents are retcived before the day of pay- 
iiicnt, laiti'.ot if they are received after ( p). 'I’liis is on the gvouiul 

(i) ?,lonkhour<e v. lictlford ('orpo)ation (1810), 17 V>s. ;58U: Finch v. 
i'olifcr X. (18.'55), IJO Boav .').'55. Tlic appeal docs imt in iPsoIf 

operale aa a ata.v of oxecution or of proceedings (It. S. C , Ord. .78, r. 16); 
BOO title PlUOTIOE ANJ> I'JKX'EDUKE. 

(/£) Ford V. WaatcU (1847), G Hare. 229; 2 PJi. 591 ; Thornhill v. Man¬ 
ning (1851), 1 Win (n. s.) 451 ; ace (docker v. JJevis (1605), 1 ('as. in (llj. 61 , 
Ismoord v. Claypool (1666). 9 Wra. 317, n. ; Abney v. Wordnwoith (1702), 
9 Sjoi. .317, iJ.; and, as to ihr former proeeduro. Booth v. Crei,wuke (1841), 
Or. & Plj. 361 

(l) Sanfdu X. Perkins (1706), 9 Sim. 308. n. ; (Jrompton x. Kfjingham 
(Earl) (1782), 9 Sim. 311, n.; Joaehim x M'Douall (1798), 9 Sim. 314, n. ; 
Jones X. CrcswicJce (1839), 9 Siin 304. 

(m) Blackbion x. (Jnine (1856), 22 Bcav. 614 ; Kingsford x. Toile (1859), 

8 W. R. 110 ; but seo dlrowell v PUdge, [1888] W. N. 166. 

(n) Geldard v. Hornby (1841), 1 Hare, 251 ; Ourliek x. Johnson (1841), 

4 Bcav. 154 ; Alden x. Foster (1842). 5 Beav. 592 ; Ellis x. Griffiths (1841), 

7 Beav. 83; llolford x. Vatc (185,')), 1 K. & .T. 677; Allen x. Edwaiils 
(1873), 42 L. (OH.) 455; Patch v. ir«rd (1867), 3 Vh. App. 203. 20'.); 
Piece V. (Joke (1871), 6 Ch. App. 045. In this case the mortgagor is not pnt 
upon feiins of paying interest and coats {Bvctuinan x. Greenway (1849), 

12 Beav. 355). The mortgagee is not allowed to open the account for the 
piirpofi)* of letting in tlie costs of other proceedings on the ground of con¬ 
solidation (Barron x. Lancefield (1853), 17 Beav. 208). As to foreoloauro 
o\ a mortgage of mines, see title Mines, Minerals, and (Juarbies, 
Vol. XX., p. 556. 

(o) Constable v. JJowiok (1858), 5 Jur. (N. s.) 331; Frees x. Coke, supra : 
National Permanent Mutml Benefit BuUding Society x. Raper, [1892J 1 ('h, 
64 ; see iFebstcr x. Fatieson (1885), 25 Oh. D. 626. For the effect of the 
rule wheA snceessivc periods are fixed for redemption, see Bitd x. Gandy 
(1716;. 7 Vin. Abr. 45 (20). 

(p) J&nner-Vt/sl x. Needham, (1886), 32 Ch. D. 682, C. A,; Peal 
Nicholson (1886), 64 h. T. 569. iloare v. Stephens (1880), 32 Ch. D. 194, 
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tliat till (lofiiult the ronta l)oIong to the mortgagor and ninsfc be Sect. 6 . 
errdik'd to liim. Jt ifl otherwise where roL*eij)lrf ropreseiit capital. Foreclosure 
Jii such a case they Ixjloiig to tlie party redeeming, or, if no jhu'soh or Sale, 
redeems, t'> the mortgagee fort'closing, and the accouiit is not 
reopened ( 7 ). 

533 . An order for foreidoslire ill>Holute will be reopened if, after [''.rrectof 
foreclosure, the moitgagee sues the mortga.g()r on his covenant for 
payment (/). It will he reopened also if the mortgagee sells under o"sa^runiJer 
Ids power of sale and not as absolute owner, though the effect is power or 
only to make him liable to account for the surplus proceeds of sale I'ii’id. 
ami the jmrehaser’s title ]s not disturbed (s). Further, like any 
other judgment, the ouler can he sot aside if it has been oht.iined 
by fraud (/), wiiei-e, for instance, the mortgagee lias misled the 
court as to the persons interested in the cipiity of icdem])tioij («); 
hut mere constructive fraud is not sullicient (/j). The fore'losme 
may he rooiicued as against a purchaser (<•), hut it is not leopom-d 


and lioRs JnLi)roiemeHt ('o'lmtriRRtuners v. Uxbonie, [18!lo| \V. N. ‘J2, ioidm 
aie ovennh'd ; see \ulwiutl Permanent Mutual lienelit JJiiildhuj v, 

/taper, [1892] I Cb. 54. the fuithcr time alloAved iii thefio cares was oni* 
iiioutl). jmttbe ex]»oiis(;of a furl her account can be saved by tbe mortgagee 
filing an atlidavit ol the amount due for principal, interi-st, and costs, aUer 
allowing foi rcceiiits, down to the day lor which notice- ot motion is given 
to IK another day lor ledemiition (Jenner-J''ui>t v, Xcedham (ISSO), 82 
(ill ]) 582, 11 A ), and the account is not reopened if in the Older n/xi 
the mortgagee suimiils to be idiaiged with a certain amn in re'<pee.t of 
r.'iits m tlie rireiver’s lianda or which may come to his hands ])nor to the 
order ahsolnte. and it the amount leeeivcd docs not e\'ce* d sucli sum (/h!c/»''r 
V. JeeLelh, [1SS)8) W. M. 1)1 ; ( liiislij v,^ Godwin (18t)o}, t^oi. ,lo. 1“. 
Simmons V. Iiland;f, (ISbVJ I t'h. 19 ; compare La'll- v. Sehrtqht, [ISiltl 
\V. N. 184) : or il the amount received is not siiJUcicnL to cover the 
rcceivei’s cxiicnses and remuneration {Ellenor v. Utjh', |]8!i5J VV. y 
JGI). 

( 7 ) WclrJi V. Snhonal i'l/ei.' WoiKs Co. (1886), 55 L T. 673. Acconl- 
ingly, the .judgment should give hherty to apply in ciiaiiibcrs as to p...' - 
ment of the money (('oleman v lAewellin (1886), 34 t'h. 1). 143, ; 

Smdh V. J'eaiman (1S8S), 58 L. T. 72U); but the direetiou implies that i..e 
account is ru.t to be ico])eiied, and will not bo inserted unless the iiatiiie- of 
the receipts .jitslilics it (Cheston v. Wells, [1893J 2 t’h. 15J) As to t.iknig.'i 111 
the lianiis oi a receiver and manager, see Holt (0 Vo. v. lieaifle (1886), .>.5 
L. 'r. 592 When a receiver, not appointed on behali' oi tlie mortgag’e 
only, omits from his accounts certain rents received, tin-; does not reopen 
the. loiccliKsurc (/w.^/intti V. (1890), 63 li. T. 611). As to the 

appointment of a leccivcr, sec ]»p. 261 et seq., (niie. 

(r) Loelhart v. ilardi/ (1846), 9 Ileav. 349; Jte roirer and <7attoii's 
Contract (1800), 25 L. 11. Ir. 459, 469; sec JJaskwood v. Bh/thway (1729), 
1 Eip ('as. A hr. 317 , see pp. 245. 269, anfe. Where a second moitgagie. 
has boon lorcelosod, and the mortgagor acquires the e-state by devise tic in 
the first mortgagee, this may revive the second moitgage (CVolc v. Sadler 
(1691), 2 Vern. 235). 

[$) See ll’rt/sim v. Marslon (1853), 4 De G. M. it (1. 230, C. A.; Stevens v. 
Theatres, Ltd., fl903j 1 Oh. 857 ; compare lie Alison, Johnson v. Mounsi'y 
(1879), 11 Oh. D. 284, C. A. 

{t) Loyd V. Mansell (1722), 2 P. Wms. 73. * 

(a) Gore v. Staepoole (1813), 1 Dowr, 18, II. L.; Harvey v. Tebhutt (1820),. 
1 Jac. &. W. 197. As to setting aside jiidgnients obt<xmed by fraud, sto 
title JUUGMENTB ANi> Okdbbs. Vol. XVII I., pp, 216, 217. 

(b) Fateh v. Ward (1867), 3 Oh. App. 203. 

(c) Campbell\. Holyland (1877), 7 Oh. I), 166, 172. 
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MoRTPrAGB. 
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Foreclosure 
or Sale. 

Effwt of 
ac(iiiK‘sc('iice 

or delay. 


By lapse of 
time. 


Baiiknipiey 
doe^ not alje<*t 
security. 


by sale to a party to the action (il) or by the raortf^a/Ov bequeathin'^ 
the aecurity as a debt (<»). 

534. All ap])licatiuu to roopeii a foreclosure absolute must be 
made prcjiuptly (_ /), and the* mortgagor loses his right l)y acquiescing 
in the mortgagee’s owneiship (//), especially if then*, have been 
dealings with or ex]»en(litiire on the estate (/<). 

K?Lin*yi:or. 12 — Ia’SS of Ixvfld to Jvi Fomlomre. 

535. A foreelosuvo action in respect of a mortgage of land is an 
action to recover land {i); hence it is liable to be barrod and the 
mortgagee's title extinguished in twelve years after t!io last pay¬ 
ment of any part of the pvinciiial money or interest (/); if there 
has been no payment of iirincipal (»r interest, the statute runs from 
the day Iked for payment by tho proviso for redemption, since that 
is the time when the right to bring the action accrues (/.). When 
the mortgaged propc'rty is an intor(i8t in reversion, the statute does 
not run antil tho interest falls into possession (/). A foreclosure 
action in respc'ct of a mortgage of personalty is not subject io any 
Btatut'uy lin!i|,alion {in}. 

Skct. ().- -liuihln in Mortifdiior'x BanJcniptcii. 

536. The liMiikniptcy of the doblor does not alh'ct the power of 
any secured cri'ditor to realise or otluTwise deal with his security (a), 
and li»r this purpose iiiiy ]»erson holding a mortgage, charge or hen 
on the property of the debtor, as a security for a debt due to him 
from tlio debtor, is a secured creditor (n). 

(ii) lie Vower and ('ailon's VotdinH n890), 25 L R Ir 459, 

(e) Tooke v. Khj (Bishop) (170(5), 5 l5ro. Part (\\s. Itvl , llo Power and 
Ctirfon's Vonlnid, supra, at p. 470. As to Tcopciung foreclosure when it 
is contrary to agreement between (lie parties, see ('ox v. Pede (17S8), 2 
3iio C. 334. 

(f) Thornhill v. Mautnuii {IS51), 1 81111 . (m. S) 451, 4.54; ('ampbcll v 
Ihdyhiml (1877), 7 ('ll. J) HW 

(</) J^ee Ji'leetwood v. Jansen (1742), 2 Atli. 4(57. 

(h) See 15 Vin. Abr, IVIoilgage (Z), p 470, ]>! 1, eiting Stuchrille v. 
Dolhen (undated), lor which, see 0,(1 v. l<miUi (1725), Cas. temp King, 9: 
and see title KcirriTy, Vol XIII , p Jl>7 

(i) H'rixoa V. Vizc (1842), 3 Hi A; War 104; Heath v. Pugh (1881), 0 
Q H. U. 345, 3(54 A. ; Uailoch v Ashbeirg (1882). 19 ('h. D. 539, (’. A. 
Foimerly it was legarded as an action for the i<‘fOv<Ty of money (fkarinan 
V. M'//e/ie (IS39', 9 8 iiu. 670 ; l>u I'ajiei v. Lee (1843), 2 Hare, 320). 

(;') Heal Property Limitatioe Act, 1837 (7 Will. 4 & 1 ^'K•t. c 28); Heal 
Pio])erty Jjiniitation. Act, 1874 ('57 & 38 Viel. c. 57), ss 1 , 9 ; see Heath v. 
Pitijl', supra, at II. 362 ; and see utli Limixation ov Actions, Vol. XIX., 
pp.‘l37, 138 

(k) ^'c.* ibid. p 145, As to time, running afresh from the date of the 
foi’v'closure Older, see ibid , ]>. 147 

(l) Iltigi'l V. II lUiinson (1888), 38 ('h.D. 480; lie Conlan's Estate (1892), 
29 Ij, II. Jr. ]iij); and, as to tin* effect of the Statutes of Limitation on tho 
men Igagee's light to foreelosuri*, see lUle Limitation of Actions, Vol. XIX., 
pp. 145, 14t5; j.nd an to payment ol interest, see ibid., pp, 94—96. 

(m) See title Limitation of Aciions, Vol. XIX., p. 173. 

(n) liankru]n.«*y Aet, 1883 (4(5 & 47 Viet c. 52), s, 9 (2), Sec title 
IlANKnrti'rcY and iNSOLVBNey. Vol. IJ ,pp 64,1,56. As to goods remaining 
in tho possession of the moitgagor, Und , p. 177. As to proeeedings for 
an aecomit or sale, or for foieelosnro or sale, see ibid., p. 227. As to 
mortgaged shares, see title ('ovr.^ ntus, VoL V., p. 197. As to debentnre- 
lioidei'S, see ibid , p. 372, 

(fU Jlankruptcy Aet, 1883 (46 47 Viet. c. 52), B. 168 (1); seo title 
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The mortgagee luay allocate his security to that part of his debt 
in respect of which he has no right of proof (p), save that he 
cannot, as against the trustee in hanhruptcY, apply any part of 
the proceeds of sale to interest accruing duo ( 7 ) after tlie date of 
the receiving order, though he may so apply sulwequont income (r). 

Sect. 7 .—liiiihlH aiiuiiist Insolmd Extale of 
Ih'friiitrd Mortfjnijor. 

537. In the administration of the assets of a person who has 
died since the 1st Novonil)er, 1H75, and whoso estate may prove to 
he insulKci(‘nl (s) for the j)ayineut in full of his debts and liabilities, 
the same rules prevail as to the respective rights of secured and 
nnsocurod creditors, and as to debts ami liabilities provable, as are 
in force for the time being in regard to hanlirupts’ estates (/). The 
judgment for administration is etpiivale.nt to the adjudication in 
bankrujitcy («). 


lUNKurcTCY AND lnsoT.VE^<’y, Vol. II., p. 44; and sco as to petition 
iiy a Boeiircd creditor As to tiu* step.s open to the iMorl.nagce to siureiider, 
reiihsc, or assess the value oi Ins senility, soo title Hankuoi'Tcy ano 
1 INSOLVENCY, Vol. IT , jij) 226—228; and as to handing hack the security 
against, payment alter nol-iee. of an ae-t of bankruptcy, see ilnd., p. 227, 
note (d). As to the trus ees’ right to redeem, see ihul. pp. 227, 228. As 
to prool for inteicst, see//mi, p 232 ; AV jmrle Jkidgtr (17'J8), 4 Ves. 165. 
'I'lie same rules prevail 111 wimliiig up (.ludicauiro Act, 1875 (38 &i. 3'.) 
Viet. c. 77), s. 10, see Jie W'dlu'iiiscn iii irkworl,'s (1880), 16 (.’ti. D. 337, 
(k A.; title (’oMi'ANiES, Vol. \ , ]i 5J2); and as to euloreiiig tlieseeunty 
in W'lndiug up, see ihid , pp. 372, 375, 370, 588, 5Stl 

(p) Kc jjorle Hunter (1801), 0 Yes 04 , He Medleii, lix pu/ic (Ui/ii, (1840), 
1 Moiit D &;l)eU,25; HeIiiilnier,Hx \mrie,h>lin>.on (18.53).3 De(J. M.&tl. 
218,235; He box and Jacobs, Ex parte Discount Hanluuji'u of England 
<//i<i H'rtifs, 11894J1 VJ.H. 438 

(q) (Juarktmnine's Vase, 118921 1 (3i. 639, where the earlier (sases were 
dise.usscd, and He Talbott, King v. ('hic/s (1888), 39 (ih. I) 567, ivere not 
lollowed ; see, as to administiatioii, Hoss v. Hoss (1890), 25 L. R Ir 362. 

(r) t^uaitermaine’s Vase, supra , see He Haiker, Ex pade Henfold (1851), 
4 l)e O. A. Sm. 282. 

{«) I.e., may rea.sonably be supposed to be insnfiidoiit {He Hopkins, 
Williams V. Hophins (1881), 18 t'li. IJ. 370, 377, V. A.; Cooprrx. Teahan 
(1889), 23 L. R. Ir. 203. 207, V.-Y ). 

(<) JudicatuieAct, 1875(38A;3!) Viet 0 . 77),s. 10;Reciiotes (/?), ( 0 ), p 300, 
nn/e. Formerly a secured creditor could first j/rove m the administration 
for hLs whole debt and receive a dividend. and could then realise his security, 
and retain so much as was required to give him his full 20«. in the pound 
(Mason V. Hoijg (1837), 2 My. & Cr. 443). A leading object of the statutory 
provision was to abolish this rule (Lee v. Kidtall (1879), 12 Oh. D, 61, 65, 
0. A,). As to the construction and effect of tlio statutoiy provision, 
see He Whitaker, Whilaler v. I'almcr, [1901J 1 Oh. 9, 0. A.; He McMurdo, 
Henfield v. McMimlo, [1902J 2 Oh. 684, 0 A.; and see, further, 
title Executoks and Administkators, Vol XIV., pp. 344 et seq. As 
to the time when the secuiity must be valued, see. Vooper v. Teahan (1889), 
23 L. 11. Ir. 203,0. A. As to the procedure wJiere a mortgagor lias made a 
compo.sition to which the moilgage(‘8 were not parties and then ihcd 
insolvent, see He Ilardij, llanly v. Fanner, (1896] 1 Oh. 004. A secured 
e.reditor can prove against a fund in court, though the appointed time lor 
coming in has long clajtsed, subject to such conditions and terms as t!ie 
court sees fit to impose (llarnson v. Kirk, [1904| A. 0-. 1). , 

(a) Hoss y.Hoss, supia. Dividends received m an administration action 
tin a first mortgage cannot be appropriated to subsequent mortgiigee,s of 
the same mortgagee {He Browne's Estate, [1903J 11. R. 245). 
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Part IX.—Discharge of Mortgages. 

Sect. 1 .— lle(hmji)‘ii<)n. 

SuU'Sect. 1.—ir/io may Hedtnn 

538. Any person may redeem who is beneficially interested in 
the equity of redemption, or is liable to pay the mortf'age debt (/<). 

Su]!-Se('T. 2 .—Fritperty Available for Jlcilcmjdwn. 

(i.) (hi Death of Mortgoyor, 

539. On the death of the mortgagor the mortgagee can pursue 
iiis remedies both against the mortgaged property {c) and on the 
covenant for payment (</). As between the persons interested in 
the mortgaged property and those interested in the general personal 
estate, the mortgaged property is liable to bear the debt(('), save 
that the specific legatee of pure personal property subject to a charge 
is entitled to have the charge paid oil', or to be compensat(‘d, out of 
the general personal estate of the testator {/), wlietlier the testator 
was personally liable for the amount or not {y). 

(ji) Ulivrc Screral Jiforfi/aijan aje Lvihk. 

540. Where several mortgagors are liable under the covenants 
in a mortgage, they are usually bound jointly and severally, 
and it is provided that, as regards the mortgagee, they shall all 
be treated as principal debtors(/i); but between themselves they 
may have had the benefit of the money in specific shares, or for the 
purpose of a joint adventure; or one may have had the exclusive 
benefit of it, so as to be the principal debtor, while the otlu'ii’s are 
sureties (i). In the former case they must contribute to tlie repay¬ 
ment of the debt in the proportions of their shares in the mortgage 
money (y), or in the joint adventure {k ); in the latter case the 
sureties are entitled to be exonerated by the principal debtor, and, 


{b) See pp. I'lO. 140, ante. 

(c) See p. 272, ante. 

{d) See p. 267, ante ; subject to the rule that after foreclosure he caiiuot 
sue on the covenant without reopening the foreclosure; see p. 209, ante. 

(e) By virtue of the Real Estate Charges Acts, 1864 (17 & 18 Viet, 
c. 112), 1867 (30 Ho 31 Viet. c. 60), and 1877 (40 & 41 Viet. c. 34); see 
title Executors and Admini.stratous, Voi. XIV., p. 288. 

(/) Knight v. Ihi'is (1833), 3 My. &; K. 368 ; see Stewart v. Denton (1786), 
4 l>oug. (K. n.) 210; title ExECUTon.s and AnMiNrsTBATous, Vol. XIV., 

p, 288. 

(j^) Bothamley v. Sherson (1875), E. R. 20 Eq. 304. As to the effect of the 
payment of a mortgage on real estate of an infant or lunatic out of personal 
estate, see titles Infants and Children, Vol. XVJl., p. 84; Lunatic.s 
AND Persons of Unsound Mind, Vol. XIX., p. 450; and compare Webb 
V. Shafteebury (Lord) (1821), Madd. & G. 100, 

(h) See Encyclopaedia of Forms and Precedents, Vol. XVI., p. 387. 

(») See ^ 89, ante. 

(}) Parol evidence is admissihlc to show for whose benefit the money was 
advanced {Grai/ v. Xhwmm (1858), 27 L. J. (on.) 702). * 

{k) See title PasHnebsbip. 
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as between themselves, they must contribute equally to the debt 
unless it has been otherwise agreed (i). 

(iii.) If7/er« Several PropetHea are Liable. 

541. Where several properties of the same mortgagor, which 
have been charged with a single debt, become severed in title, they 
must bear the mortgage debt rateably in proportion to their respec¬ 
tive values (wi)i unless, by special agreement in the mortgage itself or 
by declaration on the part of tlus mortgagor, one property has been 
made liable to bear the whole debt in exoneration of the others (u). 
The rule does not apply where one property is subject to a specific 
charge and the other to a general lien for the debt (o); but it applies 
as between real and personal property charged with the same 
debt (p), and it applies where additional properties are brought into 
the security on the occasion of further advances (a). Property 
wliich is only charged in aid of the property in the primary security 
is entitled to exoneration (h), but property described in a mortgage 
as a collateral security is not necessarily a secondary security so as 
to be entitled to be exonerated (c). 

(iv.) lUarshalling of Aaseta. 

(a) Niiiure of Marahalling. 

542. The doctrine of marshalling (d) applies to the case of 
securities, whether mortgages, charges, or liens (<•). Hence, if one 
incumbrancer has a security on two properties of the same mort¬ 
gagor (/), and another mortgagee has a security on one property 

(l) As to contribution between co-sureties, see title Guahauteb, Vol. XV., 
pp. 626 et seq ; and as to sureties bringing counter securities into hotchpot, 
see , p 536. As to the surety’s right to a transfer of the mortgage on 
payment, see ihid., pp 512, 622 ; as to property mortgaged by a surety, 
SCO t/;td , p. 518. As to a mortgage of a wife’s property to secure tlie 
husband’s debt, see JIall v. Hall, [1911] I Ch. 487 ; and see title Uxisband 
Axn Wife, Vol. XVI , pp. 405 ei seq. 

(m) See Ker v. Ker (1869), 4 I. K. Eq. 16, 25, C. A.; Jte Darbtfs Estate, 
Itemlall v. Darby, [1907] 2 Gh. 465 ; and compare Gallon v. Hancock (1742), 
2 Aik. 424, 426. 

(«) Hale ( }fai’quis) v. Ciinynghame (1826), 2 Buss. 275, 299 ; Leonino v. 
Leonino (1879), 10 Gh. I). 460, 465, 0. A. ; Re Dunlop, Dunlop v. Dunlop 
(1882), 21 Oh, D. 583, 588, C. A.; and as to exoneration, see p. 306, post. 

(o) Re Dunlop, Dunlop v. Dunlop, supra. 

(p) Lipscomb v. Lipscomb (1868), L. R. 7 Eq. 501 (and see oh this, 
Leonmo v. Leonino, supra) ; Tresirail v. Mason (1878), 7 Ch. D. 655. 

(a) Leonino v. Leonino, supra. 

(b) Stringer v. Harper (1858), 26 Beav. 33. 

(c) Early v. Early (1878), 16 Oh. D. 214, n.; Be Alhill, Athill v. Athill 
(1880), 16 Ch. D. 211, 0. A.; and see title Guakautee, Vol. XV., p. 439, 
note(/). 

(ti) i^ee title Equity, Vol. XIII., p. 142 ; and, for the general principle 
of marshalling, the cases referred to ibid., note (e); and see GaUon v. 
Hancock (1744), 2 Atk 430, 435, 438 ; A.~0. v. Tyndall (1764), Amb. 614, 
616 ; Averall y. Wade (1835), h. & G. temp. Sugd. 252, 256. 

(e) But the double creditor must have a charge or lien on both funds; 
if he has merely a right of set-off against the second fund, he cannot be 
required to abandon liis charge on the first fund in favour of tbe second 
incumbrancer on that fund and rely on his right of set-off (Webb v. Smith 
tl886). 30 Oh. D. 192, 0 A.). 

if) The securities need not have been created at the same time; they 
may be successive securities for the same debt (Owynne v. Bdicatds (1825), 

2 Russ. 289, n.). 
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only, iho two properties will b( marshalled, so as to throw the first 
iucimibraiice as far us possible on the property not included in the 
second security (y). But thei e must be two funds or securities, both 
originally the propel ty of the sumo owner {h) ; a fund and a right 
of action are not uiarsballcdt/}; and the debts must be the debts of 
the same person [h). 

The single cvc'ditov is confined to his substituted remedy against 
the other socuviU ; ho cannot interfere with the douhle creditor in 
the exercise of Ins rigbis (/). 

'I'lie doctrine of marsballing will be applied if at any time during 
the action the court si'os occasi(Ui for it, alUtough marshalling has 
not been claimed by the jdeadings (w). 

(b) In Whose Foiottr (he Jhrhune Apjiltes. 

543. The doctrijie of marsballing applies in favour of persons 
claiming one of the proj)erties subject to the double creditor’s charge, 
wiielhei liy assignment or charge by the mortgagor for value (a), 
or as volniitoers under a settlement made ly him (o) ; but it dot's 
not apply in favour of the mortgagor himself, aiul ])ei'sons claiming 
under him otherwise than by assigmneTit or charge*, that is, his 
trustee in bankruptcy, his judgment crtidilovs (yn, or unsecured 
creditors (ryb or his real and j)ersoiial I’epresentutivos. 

A snndy who has given his ])rop('i1y as st'cmity for a dt'ht can 
reqnin' the creditor to resort to otlier j)roj)erly of the debtor coin- 
j)rised in tlie security in order to exonerate the surety's propeity(r); 

(f/) Lavoif Aihol {Dul'e and Jhirlims) (1742), 2 Aik 444, 446; Gibsony. 
jSVajn'm (1855), 20 Bcav. 014; anti sec title Kyiuiv, Vol. XII1., jq). 143,144. 

(h) Douglas v. CooLscy (1868), 2 1. It. Kq. 311; The Chtoqqto, [1898] 
P. 1. Possibly there uiay be rapes where the two seciiiitica have not 
been actually siib|eot to the eanie owneibhiii, but at least the owners of the 
security against which the claim i.s made must not he entitled to tlirow the 
paramount liability on the claimant's seeimly (secI> 0 H(/Z«i- v. Cooksey, supra). 

(t) The Arab (1859), 5 Jur. (n ?.) 417. 

(k) hx, pniie Kendall (181lj, 17 Vcs. 514, 520; Hl'Carthy v. M'Gartie 
(No. 2 ), (1904J 1 1. K. lOU, 11.5, (’. A. ; compaie A’e t/onc^‘, a Jl/mor (1853), 
2 1. dll. it. 544. 

(/) Koyes V. rollock (1886), 32 ('h D. 53, 70, 0. A. ; Alanks v. Whiteley, 
[lull] 2 Ch 448, 466; th(^ eonfitiiy in Laurence v. Galswoilhy 

(1857), 3 .lur. (n S.) 1049, is einnieous 

{m) Gibbs v. (Pigier (1806), 12 Vos 413, 416 ; see .Iiidicature Act, 1873 
(30 & 37 Viot. c. 66), s. 24 (4) 

(fl) Such as a mortgagee {Aldnrh v. Cooper (1803), 8 Vea. 382). 

(o) Hence whore the settled and also unsettled estates axe comprised in 
the mortgage, the mortgage wdl he (blown as far as possible on the unsettled 
estate [Uoles v, Cox (1863), 32 Ho;iv. 118; Ansley v. Newman (1870), 39 
L. rl. (<’u.) 769 ; MaUoU v. Wilson, [190.3] 2 Ch. 494); though not as against 
a suh.soquont mortgagee, unless the settlement contains a covenant against 
inounibrancos, or the mortgage is made subject to it so that the settled 
property is cniiticd to bo exonoiatod {Ee jSocAe’/! Estate (1890), 25 L. R. Ir. 
27l;A!<; fjysagkfs Kdate, [1903] 1 I. R. 235); see note (i), p. 305, and 
pp. 306, 307, post, and title FiiAi nui-ENT Ann VoinABtE Conveyances, 
Vol. XV,p. 101. 

(p) See Averall v. Wade (I83,">), L. & G. temp. Sugd. 252, 262; unless 
they Lave by tbo judgment a cLargo on the estate {Ee Eox (1856), 51. Ch. R. 
541, P. (^). 

{g) Anstey v. Neuman (1870), 39 L. .1. (on.) 769. 

(r) Et‘ TTcstctnl/iM* (1833), 5 B, & Ad. 817 ; see Spalding v. Ending (1843^, 
6 Boav. 376; Kemp v. Falk (1882), 7 App. Cas. 573 ; title Guakantbe, 
Vol XV., p. 518 ; and as to marshalling securities in favour of a surety, 
sea ibid., pp. 609, 611. 
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and where an agent has pledged property, on which his principal 
has a lien, with property of liis own as security for })is own debt, 
the priiicij)al is entitled to have tlie debt thrown on the agent’s 
property (a). 

(c) Againnl ]Vhnn the Dodritie Ajijilics. 

544. Tlui doctrine of marshalling ai)plies against the owner of tlie 
two propcrticis, if the mortgage or charge on l)otli was created by him¬ 
self ; and it aj^jdics against persons claiming tbe pi’operty, or i)art of 
it, under him otherwisci than by actual assignment or charge ; that 
is, it appliiis against tlie mortgagor’s trustee in bank]'U])tcy (/;), 
against his judgment creditors (c), mid against bis real and ])ersonal 
repnisontatives {d); and it applies against the, wife of the mortgagor 
who has charged her own property for the prior de])t (e). JDut other¬ 
wise the doctrine does not apply to the prejiulice of the rights of 
third persons (./■). and it does not apjily, therefon', against jiersons 
claiming jiart of the jiroperty by assignment or charge, whether for 
valius (//) or as volunteeis (//), unless the assignment or charge was 
made at a time when the other part had already l)e<'n disposed of 
with a right of exoneration against the double creditor's mortgage (i). 
lienee wlx-ro two (‘Slatc'S are mortgaged to A., and then one, estati'- 


(«) Brnadbent v Barlow (1861), 3 Do (1. F. & J. 570; lie llolhind, 
Jix i)arl« Alston (1868), 4 (’li. App. 168 : as to niarsLalJiug securities 
piveii by a partnership firm, ami also by one, of the pai“tners separately, seo 
Jit Btxitlon, Ex parte trailing (],ss;j), 25 Oil. D. 148. (’. A.; and see lie 
Burge, Wooiihall d': Oo., Ex parte Bhyrtne, [1912] I K. 11. 393 (where relief 
analogous to inarsballing was granled). 

(5) Jie Coivwall, Baldwin v Belcher (1842), 3 Dr & AVar. 173 ; Tie Tris¬ 
tram, Ex parte Hartley (1835), 1 Dcae. 288 : lie IloUarid, Ex parte Alston 
(1868). 4 Oil. Ajip 168 ; lleifman v. Dubois (1871). D. It. 13 Eq. 158. 

(e) <Jray v. intone, (1893] W. N 133 ; 69 L. T. 282. Hoe Utlo Jougments 
AND Ordeks, Vol XVlll,p 70. 

(d) The nght to marshal exists against tlie heir (sec Lanoy v. Athol {Duke 
and Duchess) (1742), 2 Aik 444, 416), and agjiinst the ]»ersou.al represen¬ 
tatives (Flint V Howard, (1893J 2 Oh. 54, 73, 0,. A.); ami it exists notnilh- 
htaudiiig tlialp the two estates or tuiuls have become vested by devolution 
m dilleront persons {Banoy v. Athol (Duke and Duchess), supra). Compare 
the position of a suiety ; see South v. Bloxam (1865), 2 Ilcm. & M. 457 ; 
title KguiTV, Vol. Xlll., p. 143, note («); and sec, further, title 
(JUARAM-'EE, Vol. XV , pp. .512 et seq. 

(e) Tidd V. Lister (1854), 3 De 0 M. & G. 857. AVhere part of a 
inanied woman’s proiieriy is subject to a restraint on antieipaliou, securities 
will ho marshalled so as to throw' on that property a mortgage not afli'cted 
by the restraint, ami leave the other property free for creditors affected by 
it (Ee Loder (1886), 35 AV. II. 58) ; aud see title IIusbanu and Wife, 
VoL XVI., p. 363. 

(/) Webb V. Smith (1885), 30 Oh. D. 192, 202, 0. A.; sec .IWncA v. Cooper 
(1803), 8 Vos 382, 391 ; Averall v. Wade (1835), L &. G. temp. Sugd. 252, 
258 ; Flint v. Howard, supra, at p 73 ; The Chioqgta, [1898] P. I, 6 ; com¬ 
pare Douglas v. Cooksey (1868), 2 I. R, Eq. 311 ; and see title Equity, 
Vol. XIII., p 142, note ( 7 ). 

(g) Barnes v. llacster (1842), 1 Y. & C. Ch. Cas. 401; Flint v. Howard, 
supra, at p. 73. 

(A) Dolphin V. Aylward ( 1870 ), L. R. 4 H. L. 486, 501. 

(♦) Where, for example, the assignment of the first part contained 
a covenant against incumbrances: see cases cited in notes *((j )—(«), 
pp. 306, 307, po,vf. Finch V. Shaw, Colyer v. Finch (1854), 19 Bcav, ,500 
(affirmed sub nom, Colyer v. FimA (1856), 5 H. L. Cas. 905, 922), and 
Haynes v. B'orshaw (1858), 11 Hare, 93, suggest that subsequent alienation 
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is mortgaged to B., and afterwards the other to C., there is no 
right of marshalling in favour of B. against C., so as to throw the 
wliole of the first mortgage on C.’s securit^y, notwithstanding that 
C. took with iiotioo of tlie prior mortgages ; but as between B. and 
the first mortgage is aiiportioned between the two estates 
according to tlK.-ii’ value (k), unless C.’s mortgage is expressed to be 
subject to and after satisfaction of both the i)revious mortgages, in 
which case ]>. can marslial again.st him (I); or unless the mort¬ 
gage to K. was niJido on the footing that it was a first mortgage, 
ami the mortgage to C. is sul)soi[uent in date. In the last case C. 
takes subject lo the I'ight of B. to exoneration out of the property 
retained by tlie mortgagor [m). 

(d) of Aj)]fUf‘((lion uf Docirin*' 

545. Till' ajiplication of the doctrine of marshalling usually has 
(he effect of giving an incumbrancer a claim against a fund not 
comprised in his security in substitution for his claim against a 
fund comprised therein, hut of the benelit of which he is deprived hv 
the overriding cbiim of an incumbrancer on l)oth funds (»). But 
the same ])iincij)le is applied in cases wlierc the. piu’son entitled to 
onofuudorpro])C'jiy cl iiiiis, against the person entitled to tlie other 
fund or ]>ropcrty, eillier complete (!\oneration or indemnity from or 
jigiiinst the overriding cJiargo, or contribulion towards the charge. 
^\ liether such a claim will bo allowed depemls on whether the owner 
of tbc twoprojiertic.'* piior to their severance was himself the creator 
ot the Jirst ebarge on l)>)lb, or whether that charge W’as paramomit 
to his title; and also on whether, upon the severance of title, he 
gave the part alienated or charged a right of exoneration by the 
part retained. 

If tlie owner of both properties was himself the mortgagor and 
assigned one of llu’ properties, whether for value or not, without 
reference to tlie moitgage on both (o), and he or his representatives 
pay it oil’, thoie is no right of contribution in his or their favour 
against tlie assignee I g .; and w’lieio the assignment contains a 
covenant against incumbrances or for further assurance(^), or 

of imotln’i {liut IS iieccssaijly subject to the riglil of luarsliiilliiig, but tliLs 
is ineonsisteut with Barnes v f{(tester {\fi42), 1 Y. &(]. C’h ('us. 401, mid 
other eases cited in note (A), iiifio, 

(k) Bnriiee. v. Racsler, sy\h ((, Buqdcn v. liiguohl (1843), 2 Y. & T. ('h 
Cas. 377 ; .Voawt v. J^erkel i jfttlunl Benefit Ihiilthng HocicU/ (18S)0), .■>(> 
L. J. (on) 524; Flint lloiextd, [18931 2 Ch 54, 73, 0. A.; Bii'ilunti 
\ CaralK (1900), 83 L. T .'iiio; see title Equity, VoI. :XI1I, p. 141, 
uote, («), 

<1) lie Moner's Trusts (18(!'i), L 11. 8 E(|. 110; see AUudge v, Forbes 
(1639), 4 .lur 20; compare Be Ijiisaglit's Bstate, [1903] 1 1. R. 235. 

(»».) Tiijhe V. Dolpbin, [190GJ 1 1. R. 305. 

(n) Sec f). 304, ante. 

(o) Ue Beitingfon, 'Wodehousey Beobell, [’1904] 1 Ch. 811. 

(p) Be Darby's {{state, Kendall v. Darby, [lOOTJ 2 Ob. 4t)5; sec Ker v. Kci 
<J8(J9), 4 I. R.'Eq. 15, C. A. 

(7) Jverall v. Wade (ISO.j), L & (J. tomp. Siigd. 252 ; Hughes v. Willif‘^i>s 
(1H52)»3 Mao.. & f., 68.3; r},„ppell y, Rees (1852), 1 lie (l M. & G. 393: 
Re Roddy's EsIaU, Ex paiie I'd:yerald (1861), 111. Oh. R. 369 ; ReBoeltes 
h'.yfate (189t'). 25 Jj. tt. Jr. J7l : Re Jones, Farrington v. Forrester, (1893) 
2 Ch. 461, 470. But ic a volmilary settlement a covenant for furlhcr 
assurance haonot this effect [Ker v. iter, supret). 
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where it is taken upon a representaiion, though ouJy vri hal, that 
the estate is free from iucumhraiK'L‘s(r), tliis f.oves tlie absij.;tiee an 
('(juity to exoneration or marshalling^ which will jnevuil af^ainst a 
subsequent purchaser of the other pioporty who iloes not take the 
legal estate for value and without notice (»). 

If the owner of the tw'o properties at iho time of severance was not 
tlie creator of the prior char^^e, hut such charge is pai’anu'untto his 
title, then he can claim tho bcnolitof iho rule of equality as hotween 
liimself and his assignee, whether for value or not, and if he or 
his representativ()R jiay off tle^ first mortgage Ihe assignee must 
contribute (a); hut it is otherwise if the assignor has on the assign¬ 
ment attached to the pro])ertv assigned a right of exoneration, and 
the assignee is then entitled to the benefit of marshalling against 
the property retained until it comes to a pimdiaser for value without 
notice who obtains the legal estate (b). 

Sect, 2.- By IHscharyc of TU'ht, 

546. Tho mortgage debt may he discharged by payment to the 
mortgagoo h*), or to a person authorised to receive Eut 

there must be actual payment; tlie giving of a cheque is not con¬ 
ditional pajnnent of a secured debt so as to release the security (c). 
Where the advance is I'xiiressed to he made by several persons out 
of moneys holongiiig to them on a joint account, or the mortgage 
is made to more than one person jointly, the receipt in writing of 
ihe survivors or tin' last survivor of them, or the pei'sonal re})re- 
soiitatives of tho last survivor, is a coniplote. discharge for the 
mortgage money, notwithstanding any notice to the ]ii<.}or of a 

(r) Titjhe v. Jhlphin, [11)06] 1 J. Jl, tiOS ’.'Vs to an emnieoas rcciiul tl-'it 
Uic ]>nor incumbrance lias been paid, see Slionge \. Ilnwkes (J859), 41'c (5. 
A-.T. 632, <\ A. 

(<f) M‘('aithy v. M'Gartxe (No. 2), [inot] I I. R. 100, lir>, (’. A.; 
Finch V. iSh(iw, Volyer v. Finch (1S,'54), 10 llcav. .'*00. 

(«) Kery. Ker (1860), 4 I. R. Eq 15, <1 A., as explained ni Fe DuiLi/'s 
Fxlate, Fendall v. Dnibti, [1907] 2 I'b. 465. 

(5) See note [q), p 306, (into. 

(c) Altbongli the claim for the debt may be barred in tlic circuin- 
^limcc8 jclciictl to at p 271, ante, tho creditor nmy still, subject to 
certain time limits, piocecd acainst the security ; see title Limitation oi. 
AcriONS, Vol. XIN , PI). 41, 42, 83,84. As to morlt;:igcf. to which tiio 
Ibal Property Limitation Acts, 1833 (3 & 4 Will. 4, c. ;i7 ) and 1871 (37 & 38 
Viet. c. 57), <Io roll a])])ly, sec p. .300, uii/c. 

(d) The authority ol an agent to receive, the debt may be exprees or 
implied. If the moitgagi'e receives interest thimugli a solicitor acting tor 
hotli parties, an authority for the solicitor to take piiynieut of inltuest will 
he imxilied ; but neither this,nor the possession of thi' inoit.'pigc deed by the 
^>lllelto^, makes him an agent to lecoive the piincipal (iritAiiuort v. 
' 'indhsh (1850), 5 Exeb. 01. 98 : Kent v. Thomas (IS.iH), 1 11. & N. 473 ; 
daivdy. Il'o/Ac (1902), IS'P L. R. 560). As to receipts in deeds produced 
hy .solicitors, see iioto (A), p 171, aide, and titles Sai.k, of Lantd ; iiOLKT- 

lJut the receipt ul the mortgagee’s solicitor in an action to recoi cr 
the de,bt is a good discharge {Jhinton, v. If illi<ms (1870), 5 Cli. App. 
h >-5). For forms ol notice oi intention to repay, sec. Kiicyclopsedia of Forr'S 
J«nd Precedents, Vol. Ul., p. .56; Vol. VllT., p. 903. * 

(c) Re Defrics (J.) <f; Sons, Ltd, Eichholts v. Defnes (J.) & Sons, Lid, 
I’OOff] 2 Ch. 423 ; Bee Henderson v. Aiifiur. [1907] 1 K. B. 10, C. A., p.f 
1 'arwell, L..L, at pp. 13, 14. 
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flcveranco of the joint account (/). While the joint mortga{?ees 
are living, payineiit to one is a dlscliaige of the dojtt at law^f/). 
hut ia not a discharge of the security, save to tlio (niont (if anj’j of 
the pa 5 'ee ’8 beneficial interest (//). 

The debt may be discharged by accord and saii.sf.ic.tion (/), 
where, for example, the creditor accepts some consideration in full 
discharge, not being payment after the del it baa bodmie. due of u, 
smaller sum than fclio del)t(A'), or w’hore creditors mulually agrei' 1 , i 
accept a composition (/); and iqiou payment of sucli coiisideratioa 
or composition the security must be given up, unless, in the case t f 
a composition, the creditor stipulates for its retention and does thi-; 
w'ith the knowledge of tin* other cri'ditors (la) 

A jele.asft of a debt is hinding without consiileration if male 
under seal, l;ut oilierwise must he made for con.uderation (//). 

Suer, d.-- 7>V/ /e /cai-c of Sinn it;/. 

Si'1i-PK(’T. 1 .- -Jli'iht lo liii'Onri'i/inif'r uml iKhuni «/ Ihr'/n. 

547 . Upon jia^ment of all moneys secured hy the mortgage, tlu' 
mortgagee is bound lo leconvey the inoitgagi'd projierty and 
diilner up the title deeds, either to the nioiig.M'.or, if lie is 
the peison making the jiaynient (o), or to any person inteiesled 


ij) rouvejaiieinj; and Law oi I'lopcrty Act, ISSl (44 & 4.5 Viet, c 41), 
B (it, which onlj iipjilics to inoilgages made alter llie Itls! lieceiubri, 
iSSl, and so iar as a contiai;^ intcniioii is not cijnesscd {ihiii) , and st-o 
pp 110, ] 17, ei/tc 

(f/) \V(ill<iri' y A'//.Ml//(Is-!!!). 7 M W. 204 . /'wmt// v. y>ii«///wi,s/, (IJIOI | 
2 ('ll. 100; see (ill»* KoeriT, \ ol XIll., p 04 Hut not it, under the cii- 
(Ministanc(v.,th(‘ niortiiageeh are jo he tiealcd as tenants in eoiimion {SU-eiisy 
Stavds (iSSit), 22 (y. L l>. 557) ; and a juiyiiunt lo one of two tiiislee-uioit- 
gagees is had iu eipiilyit Uie inoitgagor has iioliie ol tho trust (AV ('awiv 
(1:<54), 4 I ('ll. Ji 112, J’. ('.) , and see tilJc Tin sis am> Tui stj- r.s 
(/i) Maluon v. I)vm\i>> (1804), 4 J)e G .) & Siii. !>4.5, ('. A. ; J'owi'll v. 
Ihoilliinst, mijirii. 

(0 See title ('oNTn.4rT, Vol. Vll, ]>p. 441 ct ><nj. If the mortgagee 
acu'sptB worthless de.bentuies m a company ioimed hy the mortgagor m 
substitution lor hw morigage he cannot suhseiinenlly lely on Uie moitgage 
(lie Ihldlmg, l<Jx paiU' Stl mi alone, |l!)i2j 1 K. li IISI). 

{k) Foitkea v. 1/eer (J8S4), 9 App. fas 005. 

(l) Vovhlery v. Jlartnint jI8Sl), 19 (di D. 994, (1 A. 

(m) (hdlinijworlh v. Loyd (1840), 2 Heav. 985. 

(tt) See tiile Deeds and (Itiieu Instkiuments, 'Wd X . p. 417. As to 
the. effect of delivery of the moilgage deed with ihe intention of leleasni'i, 
the- debt, see xbuL, pp. 97 4, 970, note (i), 410. 

[o) Tuskerx. Snutll (1897) 9 My. & Vx. 63, 70 ; Puliuer v. Jlrnihie (1859), 
27 Bi-av. 949; Palmer v. Ilcndne (No. 2) (1800), 28 Bcav 341 ; irnZ/ifrv. 
tAoiuii! (1800), L. K. 1 P. (_'. .50, 01 ; Jiuuike v. Pohinson, 11911] 1 (’h. 480, 
W'ehb V. Ortme, [1912] 1 Ch. 923 As to tender, see, further, pp. US. 119, 
ante. As to the, e.stopj)c) binding Die mortgagee, see nolo (g), p. 139, ante 
The reconve,\ aiiec mnst re-loi<* to tJio mortgagor the Itcnefit of any 
('Ovcn.iiit. contained iu the oijgin.al conveyance to him.self, .and lienee a 
covenant for (luict enjoynieiiii cannot lie released by tlic IUortgug*'t^ 
(Thornton v. ('ouil (1854), 3 IH- (;. AI. & (J. 293, A.) 'll' the mortgagee 

cannot reconvey, he eiinuot sue ior the debt (li'oi//iDo//on d' <^o., Lid v. 
Ahhotti [1910] 1 Gh. 588, 595 ; see p. 271, ante), unless lie has been evicted 
b/ title paramount {lie Pihirll, Burrell v. Smith (1809), L It. 7 Kq. 399), 
or has Bold tlic propeily und«*r his power of sale, lor less than* tIn’ 
amount dne on Iho aecuiily (Ihulge. v. Lichens (1873), L. R. 8 G. P. 358). 
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in the equity of redemption by whom the payment ifl 
made (p). 

Thus a second mortgagee who redeems is entitled to a recon¬ 
veyance (q) ; and so is the mortgagor himself, after lie lias assigned 
tlie equity of redemption, if lie is sued on his covenant for jiayment 
.and pays the debt (r), hut in this case the conveyance is made sub¬ 
ject to such equity of redemption as may bo vested in any iierson 
other than himself (s). The person claiming to redeem must at his 
own expense prove his title to do so (f). Where there lia.s been 
a sub-mortgage, both the mortgagee and the sub-mortgagee must 
convey («). 

548. In general all deeds relating to the title to the mortgaged 
property, including the mortgage deed and transfers of the mort¬ 
gage, must ho given up (a); Imt if the mortgage deed comprises 
other property, the mortgagor is entitled to a reconveyance of the 
mortgaged property, liiit not to delivery of tlie mortgage deed (h). 
'{’he inortgagefi cannot retain the deeds till p.aynieiit of a sum not 
covered by the mortgage (c), where at the time of payment no right 
to tack the further sum has arisen (d). 


A trustee (or the mortgagee is bound to convey to tlie mortgagor, or to a 
purcliaser under tlie jiower of sale, at the direction of the mortg.ngei', and 
will be liable lor I’osts oceasioned by his refusal {Ihmptthiie v. Jimdleif 
(1845). 2 Coll 34). As to the right of the mortgagor to call for a transfer 
to a third person instead of a conveyance to himsell, see p. 170, ante. 

(p) I'enire v. (181)9), r> (’h. App. 227 ; and see p. 142, anie. 

Iq) Hrtnfh v. (tifcu (1844), i (\)11, .55.5, 5(l.*{. 

(r) Knni/iird 7Vo/fcpe (1888), 39 (’h. L) G36. 

(s) Ibid., at p (545. This expiiwsion would include the assignee of the 
equity of redemption, ami any persons to whom the assignee has mon- 
g.iged tlie property subseijuenl.ly to the assignment to him. 

(t) t/om-cK V. Ihou (1819), 3 Swan 234, 237. 

(m) J.j/sfiqhtv. Weslmarott (18G4), 33 Beav. 417. If the accounts hetwi'en 
the mortgagee and sub-im»rtgag< e liave not been settled, the mortgagor can 
r<*(inire a reconveyance from them on payment into court of the amount 
duo from him (ibid.). As to .sub-mortgages, sec pp 132 et seq., 180 ct neq., 
ante 

(a) lie Wade andTtio7nuK 17(^h. I).348; and including also a settle¬ 

ment of tbe mortgage moneys which has been allowed to get on the title. 
If by consent tlie trustees of the settlemout rel ain it, the mortgagor is 
entitled to au attested copy and a covenant for ])roduetion at their evpense 
(Dobson V. fjitnd (1851), 4 l)e 0. & Sin. 575, 681). lint on a trauslcr to 
i.ruslees the tinst should not be disclosed ; see p. 173, ante. Where there 
has been a foimer mortgage to the same mortgagee,followedby.recouvey- 
ance, these deeds f()rm part of tlie mortgagor’s title and must be given up 
[Undsonv. Malcolm (1862), 10 \V. R. 720). As to the custody of deeds 
<lining the eoutiuuance of the security, see pp 204 cl .so/ , ante. 

(b) See Young Whitchurch (mil Ellesmere JUtnkiiig Co. (18G7), 37 L. .T, 
(CH.) 186, where, however, the reiiort is not clear as to the retention of tlie 
original conveyance; but the mortgagor would scern to have no right to 
get back the deed, though he would be entitled to a covenant for production 
(Yates V. Vlunibe (1864), 2 Sm. &. Cl. 174). Where several trust mortgages 
have been transferred to trustees by one deed, the mortgagor first redeem¬ 
ing is entitled to liave the transfer deed delivered to him on giving tlie 
trustees a covenant or acknowledgment for production (C’apper v. Vemng~ 
ton (1844), 13 L. J. (cu.) 239). 

(o) Vhilton V. Carrington (1864), 15 C. B. 96. 

(d) Brecon Corporation v. Seymour (1869), 6 Jur. (n. s.) 1069. 
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MoUtOAQE. 


h'ffiCT. 3 

By Release 
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teriilcj. 

Effort of 
MuliscqueTii iu- 
oimihrnnfps. 


Pn\tnont otit 
oi limalic’s 
nj<moy. 


KfTool of 
j).)\inont off. 


Statiitiiiy 
jurisdiction to 
stay pro(‘f'( d- 
iii^s on 
payment iii 
dibdmige. 


TonJi'r of the mort.-^nj^t' money, tlioiigh imiooperly rofuaed, 
does not entitle the mortgagor to delivery of the deeds (r); bnt an 
order can he obtained giving him liberty to ]);iy iiilo court a stati'i' 
sum sufficient to cov'or princijiiii, interest, and the- prohahle costs ol 
action, and upon sueli piyineiit the mortgagee vill be oi derod to 
deliver up On; deeds f,/)- 

549. ]f the TiH'rtgegfe has notice of subsequout e([uit.ihle incuin- 
luMiicers, be is not Ixuind to ledeliver the de-'ds 1o the mortgagor 
uifhoiit being satisfied that the subsequent iucumbraucers have 
bec'ii ])aid ojr(//) ; nor should lie recoiivey uithont the consent of 
the iiicuiuhiancers, unless ho makes the reconveyance subject to 
their rights ih). 

550. If the payment is made out of money belonging to a lunatic 
the property should not lie conveyed to the lunatic, buttlie mortgage 
should be transferred to his committee to be disposed of as tlie 
court may direct (i). 

551. Upon the- mortgage delit being jiald off, the moitgag''(i 
hcconies constriictively a trustee for tlie mortgagor; the Htatute of 
Ju'mitations tlier<-u|ion runs in favour of tlic mortgagor, ])rovi<led 
he is in possession, and in Ihirteen years the mortgagee's title is 
extinguished and the leged estate vested in the mortgagor (/r). 

552. Wliere tlie mortgagee is suing on a lioud given for the 
iiKjrtgage delit, or is suing to recover ]»(i,-isession ef the mortgaged 
premises, tliere is statutorx jurisdiction to stay the proceedings on 
payment to the mortgagee, or, if he re-luses to leieivo it, by pay¬ 
ment into court, of primipal, inte-rest and eost'^. Such ])uymeut is 
in full discharge of the mortgage, and the mortgag'-e may be 
ordered to rc'convey and deliver uji the deeds(/k The jurisdiction 
does not apply where Ihu right of redemption is disputed by the 
mortgagee, or w'bcre the mortgagee claims that the jiieiuises are 
chargeable with other principal sums tl'an those wliich apjx'ur on 
the face of the mortgage or are admitted by the mortgajgir to lie 

(c) liduk of Xew Soidh Wah'ft v. O'CuJinor (ISSO), 14 ,^^q^ ('as. 27.'1, 283, 
P ; see Joh\kon v. Bipro'i, | I-S'CIJ 1 Q. J}. .012. ('. A ; and see j». 205, 
auk 

if) Bank of New Sonih IPe/rs v. O'Oouuor, sirpra ; as to tcrnleT, pc' 
p. 148, (.Hie 

(o) (UnliMv, Nalinval Bnniikni /leifitan'ott (1000), 17'!’ Jj I’ 

(/<) ]>nnl>K V. WliitbtU (1847), 1 De (!. & Rui. .530; i'tnin’il v. 

}‘rorUlent Inniilufion; Ruprn ; hihI s«‘e p. 3('i), ante. 

(0 Re Lrem',H(j (18(51), 3 De (t. F L J. 43 : Re JJelh/ (ISS:)). 40 L. T. 420. 
(’. A The I'omt will dotejiiiuie at the appropriate tiim' by what jiart ef 
(he lunatic's isroperty the debt sliaU bo ultiniately home; a.nd f«*e tiilo 
Lunatics ano Pilksons ok Unsound Mind, Vol. XTX , p. 450. 

{k) Bandu to Tliomjison (1883), 22 Ch. 1). 614. Tlie mort.gagor becomes 
tf'uant at will to the mortgagee, and, the trust not being express, the Peal 
Propeity Limitation Act, 183.3 (3 & 4 Will. 4, c*. 27), 6. 7, applies; see title 
Limitation ok Actions, Vol. XIX., p. 147. 

(1) Mortgage Aet, 1733 (7 (!eo. 2, o. 20), s. 1. The provisions as to 
recovery ol possession are repeated in the (lomnion Law Procedure Act, 
1852 (Li & 16 Viet. c. 76), r. 219 ; stN) Boxition v. ff’iWiams (1870), 6 Wi. 
App. 656. 
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due; or where the right to redemption is in dispute be'weeii 
diiferent defendants in the same action (wj). 

Sujj-Slfica', 2 .—Mode of Becoimijauce. 

(i ) Frveltohh, 

553. If the legal estate in freehold pro])erty is vested in the 
mortgagee, the reconveyance must be by dot'd (>t)) and will contain a 
covenant—usually iiupliod from the mortgagee conveying “ us 
]ii()rtgagoe'’(«)~that he has not incimiherod. If the mortgagor is 
redeeming, it will be made to liini for such estate as was tlio 
subject of tlie mortgage, and will bo e\])resscd to convey the 
property discharged fiom tlie mortgage debt and from all claims 
under the mortgage (p). If the equity of redemj)tion is in settle¬ 
ment and the tenant for life redeems, be is entitled to have the 
legal estate conveyed to himself, and he can keep the mortgage 
debt alive in bis own favour {q), but he will hold the G([Uity of 
redemption subject to the trusts of the settlement (r); and, 
gmorally, when a person having a partial interest in the wiuity of 
redemption redeems, ho holds subject to the rights of redemption 
of all the persons having other interests, and the reconveyance to 
liim should show tbisf.?). 

(m) Slerlgage Act, 1733 (7 Geo. 2, c. 20), s. 3 ; Common Juw Trocoduro 
Act, 1852 (15 (Is: 16 Viet. c. 76), s. 220. Thus the jurisdicliou is conliued f o 
oases where the mortgagor is entitled to redeem on payment of prmcijsa], 
intiTest and costs ; or vs heie any imtlier sums claimed by the mortgagee nui 
jidmilU’d bythe moi igagor (DoieZe v. Aofd6(1862), 10 Vv. R. 627) Jtdoes 
not apply wliere the mortgagee is in possession so that aecoinits must be 
taken, or whore he has iuourred expenses—sneh as the co.sts (»! an aboi* 
tive sale—which are not adiiiitled y.Eawlinge (1840), 3 Cxoli. 407). 

A claim by the mortgagee disputing the, right to redeem, or to addilionui 
Mims, must be made by notice in niiting under the hand ol himse.lf, or his 
,i'',ent or solieitoi’; it must ho delivi'ied belore the money is bioiiglit into 
court to the morlgagor’s solicitor (see .Mortgage Act, 1733 (7 Goo. 2, c. 2tt), 
s 3; Common Law I’roecdnre Act, 1852 ^1.5 & 16 Viet c. 76), s. 22o); and 
must show chiarly the nature of the claim, and in the ease of additional 
".ims must so state them aa to give the mortgagor a ehanee of admitting 
them {Ooodlith' d. Leon v. Lonsdou'n (1767), 3 Anst. 637 ; Jhe d. Hanieou 
V. Loiteh (18+6), 6 Dow. & L. 270). 

(ft) See title l)nEi)S and Otiiek In.sirumisnts, Vol. X., p. 367. For a 
senes of lonns ol reconveyances apjihcable to various circumstances, see 
Ktieyclopa'dia of Forms and Precedents, Vol. VIII , pp. 878 etseq. 

(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 

'' 7 (1) (P) 

(p) (See Kncyclopa?diii ol Forms and Precedents, Vol. VIII., pp.'879, 8S2. 

' or a reconveyance where the mortgage was of a contingent remainder, 
S( e ibid., p 882. Where jiraetieahlc the reconveyance should bo indorsed 
"II the mortgage ; see tind , }>p. 879, 882. For a foim of release of part of 
tlie security only, see ibid , p 893; ibid., Vol. XI, ]>. 401. 

iq) See pp. 320, 321, 'fmt. Tliis can be done eitlier by taking a transfer 
"I the mortgage debt to the tenant, for life, or by inserting in the reoon- 
' ‘lyance a declaration fiiat the mortgage is to l>o kept on foot for his 
l'' ne]lt. As to tran.der of mortgage, see p. 171, ante. 

(r) WicUy. Sc.iu'ois (LstiO), 1 .lohn. & H. 215, compare Rc Oxenden, 
(hendenv. Chapman (J'JOl), 74 L. J. (cir.) 234. For lorm of reconvey¬ 
ance w'here tlie trustees of the se-ttlemcnt pay off the mortgage out, of 
capital moneys bythe diiectioii of the tenant for life, see Encyclopiedia 
of Forms and Precedents, Vol. VIIL, p. 890. 

(«) Pearce v. Morris (1869), 6 Ch. App. 227 ; see 3 Seton, Judgmenia 
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Mortgage. 


Sect. 3 
By Release 
of Security. 

Cliiiri^T in 
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or equity of 
reclcmptioii. 

Equitable 

mortgage. 


Statutory 

mortgage. 


Receipt, 
warrant to 
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aurrender. 


564. Wliere the mortgagee baa died, the reconveyance 'will bo 
by tlie person on whom the security has devolved (f). 

If there has been a change in the title to the equity of rodeni]i. 
tion, the mortgagee can refuse to execute the rccouveyancu) tendoi't d 
ti) him if it contains incorrect recitals as to the change; but, providi ci 
all the persons entitled to the equity of redemption concur, he can 
1)0 re([Hired to execute a conveyauco with no recitals at all (n). 

555. If tbo mortgage is equitable, wlietlior hi'^cause it is a 
puisne mortgage created by conveyance of the equity of redemption, 
or because it lias been created by chai'ge only, it is sulhcicntly 
discharged by an indorsed receipt. Tin's is endence that no mone\ 
is owing on the security, and tht.vo is thereafter no interest in the 
jiroperty remaining in the mortgagee. But where the mortgage 
has l)oon created by conveyance, a reconveyance is usually takon(//). 

If the mortgage has been created in the statntorv forin(c) a 
reconveyance can be made in the statutory form of reconveyance ((/). 

(ii.) 

656. If a mortgage of copyholds (r) has been made by covenant 
to surrender not followed by surrender (./’), the mortgagee obtains 
only ail (.qnitahle interest in the lands, and the mortgage is etleclii- 
ally discharged by receijit for tlie amount duo, though tlio land;' 
arc frequently released by dee(l(g). If there has been a condition ii 
surrender {/)) the mortgagee signs a warrant to the sie\iard to entn' 
satisfiiction of the surrender on the court rolls, and this vacak'S tlie 


and Orders, 6tli ed , j). 2077 ; Coibilt v. Aiiliomd I'luvah til JnaUlHlion 
t\U()0), 17 T, L. K. 5. Wheie the right of ledeiiiption is iii dispute 
il. may he jiiaclicahle to 1 ahe the conveyance to a Iruslee for the variou.' 
]*aiti('s ; see timithdl v. lle^kctl (ISDO), 44 (Ui. 1). I Cl II a puichi(S'‘r 
iroin the mortgagor redeems, he will be entitled to have trimsfeired to linn 
liny securities licid by tlie niortg.igee for the debt, iin‘liiding a peiMaial 
jiidgiuent whieli the, hitter has obtained against the nioitgagor (Orecnoutih 
V. hiHfrr (1880), I5 0h I) 92) 

(<) Soe. p]) 182. 18i3. ante For a form, see Enoyclojia'dia of Forms ami 
Prect'deiits, Yol. VIII , p 887. 

(a) Jluillvji V. Jinilon (1808), 3 Oh. App. 30.'t For a form of iveonvi y- 
iiiiee to the personal representatives ol a decinisi d nioitgagoi, see Eneycld- 
I)a?dia of Forms and Precofh'iits, Vol. VTIl., p. 889. 

(ii) See 2 ])avidson’s Proceflents in Conveyancing, 4th ed., p. 277 ; and 
p. 76, mile. For form of receipt, see Encyclopiedia of Forms and Precedents, 
Vol. Vni., p. 899. 

(c) See p. 118, ante. 

(ei) Oonvoyancing and Law of Property Act, 1881 (44 & 4.5 Viet. c. 41), 
s. 29, Sehed. III., Part 111.; EucyelopiEdia of Forms and I'reeodciiti. 
Voi. VIII , p, 878. For modes of vjw‘,ating mortgages in thoca.se el 
Imilding, liiendly, and industrial societies, see tith'S Kcildino Socimri^. 
Vol. 111., p. 370; Friendly Si>eiBTrE.s, Vol. X\',, p 160; Tni)USti!I.\J-. 
Piiovinn\r, and Similar Sociuties, Vol. XVII.. p. 22. For forms, see 
Ericyclojnedia of Forms and Precedents, Vol. III., p. 50. 

(e) S(‘e title (lorY holds, Vol. VIII., p. 93; and see pp. 124d seq., ante 
{/) See p. 124, ante. 

Iq) In tJie ease of building, friendly, and industrial society mortgages 
whieh have been entered on tlio court rolls, the steward, on piodnction ol 
t’le receipt, verified by oaih, makes an entry of satisfaction; see titles 
cited note (d). supra. • 
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surrender (i). If tliere has been a surrender followc-d );y admit- 

tance of the mortgagee (,/), tlio mortgagee must surrender to tlie By Release 

person redeeming, and such person will thereupon be admitted; of Security. 

unless the mortgagor pays the money on the day fixed by the eon- 

dll ion, in which case he is restored to'his old estate, and can re-enl.'v 

without new admittance or now lino (A). 

(ill) Lrafvhvius. 

657. If the mortgage has Ix'on created liy assignment of the Reassi«n- 
term, the term \vill he re.issigned to tlio person redeeming in ment. 
manner corresponding to a reconveyance of freeholds(/). If it liits Sunendor, 
lioon created hy ouhdoniise, the mortgage suh-term will be snr- 
nuidensl for the purpose of merging in the term (m). A second 
mortgage by subdemise can only he got rid of by a surrender by 
deed : it docs not become a satisfied term under the Sati-died Terms 
Act, 1815 (a). 

(iv.) Other Vroiterii;, 

558. Other property, such as a reversionary interest in personal Reversionary 
pi'ojiiTty, 18 usually mortgaged hy assignment, and on payment off 'utcrests 

is reassigned hy deed or instrument under liand (e). AVhere stock stocks ami 
has been mortgaged liy joint mortgagors, the reassignment must ^bares. 
he to, or at the direction of, all; otherwise the mortagee will ho 
liable for any loss thereby arising (j/). 

559. A statiilory mortgage of a ship or share in a ship is dis- sinjo. 
charged by signature iiiid attestation of the indor.-jod form of receipt, 

(i) See I'’neyelo]iietli.'i, of Forma and Frecedents, Vol. V., pp 20'J, 213; 

Vol. VllI , p 8SO As to eonditional BurremU rs, eomp.'uo Simonds v. 

J„nnui (l.'iUl), Cro. Fliz. 239. 

(f) See p 12o, iniie 

(A) ililheit. L.aiv of Temires, p. 356 [276] Till the admittance of (he 
mortgagee, the mortgagor remains tenant to the lord, though the mortgagee 
can at any time coinidele his title by admittance (Fuweel v. Jmether (1751), 

2 Ves. Sell. 300, 302). 

(A) See p. 311, ante, and see Eneyolopiedia of Forms and Prece¬ 
dents. Vol. Vin , pp 881. 890 As to mortgages ol ]ca.seholds byassign- 
iiKUit., see pp 127, 12K, unie 

(m) See Encyelopanlia ol Forms and Precedents, Vol. VI11 , pp. 881, 884, 

8S7, 889 ; anil p. 128, ante. Some, mortgages, instead ol a pioviso for 
icassignnient, or siuTeiider ol the mortgage term, conl.iin a pioviso that 
on payment ot the debt on tho appointed day the tei oi shall cease, in 
i^iielj a” ea.si‘ it is propi'r to cx<>< ut.e a deed evidencing the cej.-i-r of the term 
I ce 2 havidsini. Precedents in Oouveyancing, Pait II., p 822) 

(a) 8 A 9 Viet. c. 112, s. 2 ; Re Moore tnid naline's ConhaH (1911), 60 
'■'d .lo. 89 ; see note (u), p 127, ante , and see article.? in 56 Sol. Jo. 220, 

21!), ill the l.atter of which it is pointed out that wheie t lie drst mortgage is 
l*V assignment, the second, lliough hy subdemise, is equitable only ; hence 
d can be discliarged by ree.eipt. \Vhoie the mortgage is to a building 
Roeiety, whether by as.signment or .subdemise, an indorsed receipt is 
S'lillioieiit to revest the iiremises in the mortgagor (see title Builuinu 
^ ouETlES. Vol III., p. 37U; 60 Sol .lo. 2,50). 

(o) Comiiaro KneycJopii'dia of Forms and Precedent Vol. VIII., p. 882. 

As to entering satisfaction of a bill of sale, see title Biles of Salk, 

Vol. nr., p. 73; and for forms, see Encyclopaedia of Forms and Precedents, 

Vol. VIII., p. 898. Reassignment of tho chattels is not necessary. 

(pi Magnus v. Queensland National Bank (1887), 36 Ch. D. 25. As to 
mortgages of stocks and shares, sec p. 132, ante. 
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Mortgage, 


Sbx3t. 3. and the morfcf'age deed, witli the indortfed rt>cpi|)t, is produced to the 
By Release (’registrar of Shipping, w ho enters the discharge in the n^gister (</). 
of Security, '['hereupon whatever estate passed to the luorlgagoe vests in tlii' 
j>ersou in whom (having regard to intervening acts and eirciii'.', • 
stances, if any) it would have vested if lha mortgage bad not been 
iQade(j). Tlie eatrv of discltarge destroys the origiml imu'tgage, 
notwithstanding tluit the receipt has been given Ity mistake, and all 
suhsefpiont enlii('.s rokting to it are voidi.'?). 


(v.) Sithfifiul(<iu of Rcylstited ('"hariics. 


Tn the eaM* 
of legisleirti 
laud. 


SCO. Tn the cise of a registered (0 charge, the registrar, on 
tiu' requisition ol tlie ivgish’Vi d ])L’opiietor of the charge, or on 
due proof of tlie satisfaction thereof, notifies the ee.'isation of tho 
charge on the register by cancelling the original entry or otherwise, 
and theronjaui the charge is deemed to lia\e ceased («)• A similar 
procedure applies to the satisfaction of incumhrances existing at 
tlh' time of Jirst registrar.ion of whif'h notice lias ]>een onh'ivd cii 
ihe r(‘gisti-r (i), .ind in each case notiiicaiion of jiart discharge of. 
tlu; delit can ho made (>). Wliere ther-'' has been a convoyanco oi 
tlie legal estate to the mortgagi^o, this should bo ivconveycd. 


In Mulilk‘H-x 561. ]\h>'ire a mortgage or charge has hoeii r<‘gistorod in 
Aiiddi'c.sex ('/), its di.scharge is noted liy the registration (d a memorial 
of the instrument of discharge(//); where it has lie.'ii n'gistered in 
In YorkshiH'. Vorksliire( r), the entry of discharge is made in accordance with 
the rules for the lime being made by the coiiniy aulhoiily p/). 


(q) The u'clstrar lias iio iuUhoriiy to nasc the eiilry of the mortgage 

(Chfifitraufin/J v. (Jappyioii (1882), 7 App. 127, 13r), t’). Aa lo 

such mortgages, arc ])]» 133. 13-t, owte. 

(r) I'Tcrchaiit Shipjmi^ Act, 18(57 & 68 Viet. c. 60), a. 32 ; soo tillo 
Sinri'JMO ANO Kaviuatjon. Aa to indorscmeiU ol discharge of the, luort- 
i!ii«c on a certificate of mortgage, ro(! Merchant Sliijtping Act, ]SP4(57 & .58 
Vii'l,. c 60), s -<3 (7) 

(0 Hell V. niylh (1808), 1 .\pp 136, 0. A. 

(l) As to such charges, see p 84, nnle As t.o tlie vacating of registered 
charges in lavonr of tMiiiihng, inemllv, and indusliial societies, see, rospee- 
tu’cly, titles huiLUiNO .S(i( I'.rm.s, Vol III., p 372; FniENf)i,\ HoeiKTi'cs, 
Vel. XV. p. 166: Nni'sii:!\i,, PitovroENT, and Simiuau Societies, 
Vol. XVll., p 22. 

in) Lund Transfer Act, 187.'* (38 &, 36 Viet.e. 87),s 28; see Land Transfer 
llvles, 1903, r. 166. 'i’he eeitilicate of cliarge, must be delivenk to the 
rcAstrar, and by him retained and cane^elled (ihid., r. 266). 

(r) Land 'rraiistVr Act, 187.5 (38 & 39 Vict. c. 87), a. 19. 

(r) Land I’mnstcr Act, 18517 ( 60 Ac 61 Vict. c. 65), Sched. L, applying tlio 
above two seclious to “ ]!art discharges,” presumably of the debt, though 
tiiC evpre''iMon may refer to Ihe land, or to both ; see LiUid 'J'r.insfer Ihilos, 
J:io 3, Form .18. 

(«) See p 86, ante 

(b) Land T’egtsiry (Middlesex Decdt.) Act, 1891 (54 & ,55 Vict. c, 64), s 5. 
Under the Middlesex Regi.stry Act, 1708 (7 Anne, c. 20), s. 17, an entry of 
satisfaction could be made on production of a eertilicatc of payment signed 
by the inortgagee, his signature being proved by the oaths of two attesting 
wit'ie8se.H. 

(e) Se> p. S'7, ante • 

(d) Yorkshire Kegistries Aet, 1884 (47 & 48 Vict. c. 64), b. 35 (4), 
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((i.) Rainp$. 

562. Thoro ih churi'cable (r) on the rccoiivo_>ance or discharge 
a stamp duty of dd. for every £100, ami any fractional part 
of £100 of tiie total amount or value of the money at any time 
secured (/); hut this is eliargeahle only whe.n tlie reconveyance or 
(lis'Chiirgn wholly frees the sulijc’ct of the security therclioin O/K 
AVbere there is a jeconviyance of part only of the property, 
whether on jiaymont oil’ of part of the mortgage debt or not, Ur; 
ad iidorein duty does not apply, and the deed must lie stamped with 
J0 .Sm but if tho total amoiml js less than £2,000 a stamp ad valorem 
on the whole amount sccurt'd is accepted on tho partial recon¬ 
veyance (/O. Subsequently, upon discharge or reconveyance on 
[jaymont of tlie halani’e, the ad valorem duty on tho whole amount 
at any time secured is piiyable p/). 

5^3. The ad valoivni duty is only chargeable on instruments 
v.’hicli operate, (lir(;ctly to disc.liarge or ijiit an end to the seenrity. 
A mere rece.ipt for nri-icipal, interest and costs has this effect, but 
only indireclly. as fiinnshing evidence that the mortgage debtha i 
hesein paid, ileiice it is sui'liciontiy charged witli Id., and if it do(‘s 
not extend to costs and is indorsed on tlie mortgage, it is exempt 
from st.unji duty altogetlu r(j). 

T. o, ,i ifij Order mslead of JU'(<Ynr€}jnnfe[j). 

564. Where a lenati.-, solely or jointly, is seised or possessed 
of land, or is enliiied to a contingent right in laud, by way of 
mortgage, tlio judge in lunacy may, by order, vest or release the 
land m or to such jierson or jiort-ons as the judge directs; or a 
jierson may be ajipointcd to convey the laud or to release the right (/.). 
A vesting order as to copyhold land, il- made with the lord's consent, 
vests the laud viUiouL smuender or admittance ; if the lord does not 
consent, an order for conveyance will be made, and will be carried 
out by Hurr; luler and admi'hmce(/). 

(e) As to Bt.Miij) duty on nioi ig.igo.s, see pp. 134 ct eeq , finfe. As to stamp 
duties generally, see title* IIjo.’knok 

(/) Stamp Act, ISJU (.'ll A 55 Viet. c. 39), Sched. I, “Mortgage etc.” 
'Pliia lu'ad covers “ llecoin <*,yance, Keleasc, Discharge. Siirreiider, Kesiir- 
lender, Warrant to Vacate-, or 11 enunciation.” 

(<?) ihiiiro {'] i-mtoci!)v. InlandItevennc ('oitmmioiiers (ISdo), 
23 li. (Ct. ol Sess) 232. 

(h) Und , at p. 233, u. 

(i) l^'irlh d' Sons, Lid v. Inland Uevenm Commis^amer.s, 119(14] 2 K. 11 
205 ; Stamp Act, 1S9I (54 & .tS Vict. c. 39), Sclicd. l.,“ Receipt, Kxemp- 
lious” (11). As to the exemptions from duty of receipts and rcconvey- 
auces by building and friendly soeiclies, sec, respectively, titlc.s Puilding 
Societies, V(d. Ill, i). 372; l-huoNDLY Soenmes, A'ot,. XV., p. 161; 
eomparo title IminsTiUAi., rKovinuNr. a’nd Simiuak SoomrtES, Vol. XVII., 
]). 23. 

(/) As to w.-itiug by deed poll in cases of coinjnil.-^oiy purcliase, sec title 
CoMimi^SORy I’liKOlIASE OF LANU and VoiUPENSArtojf, Vol. VI., p. H3. 

(fc) See, further, title. DnsAvic’s and Peusons of Unsovnd Mini>, 
Vol. XIX., p. 454. The liiinacy Act, 1911 (1 & 2 (loo. 5, c. 40), which 
transfers to the High Court the lunacy juristUction as to vesting^ orders, 
excepts the ctise of lunatic mortgagees not being also tinstecs; see, further, 
title Trusts and '/’fi'Stkks 

P) Lunacy Act, 1890 (63 & 64 Viet. c. 5), s. 135 (5). (G). 
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Wliei'e a lunatic is solely entitled to any stock or chose in action 
by way of mortgage, an order may be made vesting in any person 
or persons the right to transfer the stock or to sue for the chose 
in action (m). 

665 . Where the mortgagee is an infant, an order vesting thi' 
land, or releasing or disiiosing of his coiilingunt light in the land, 
can be made in like manner as in the case of an infant trustee (h). 

566 . Wlinre a mortgagee of land has died, a vesting order in 
favour of such jicrson or persons, and for sucb estate as the court 
may direct, can be made(<j): (1) where an heir or personal repre¬ 
sentative or devisee of tlie nioitgagee is out of the jurisdiction and 
cannot lie found : (2) where any such person, on demand made by a 
person entitled to a reconveyance, refuses to convey; (d) where it is 
uncertain which of several devise.eti was ilio survivor ; (-1) wdiore it 
is uncertain as to the survivor of the devisees, or as to the heir or 
])er.-.onal represontativo of the mortgiigi'e, whellier he is living or 
dead; and (5) where tiiere is no heii or personal representative to 
a mortgagee who lias died intestate as to the laud, or it is uncertain 
who is liis heir or personal representative or devisee (jt). For 
tile order to be made it is necessary that the mortgagee shall have 
died without having gone into possession, and that the mortgage 
money shall liavo bi>en p.aid to a person entitled to receive it, ortliali 
such person consents to an order for the reconveyance ol the land (i/). 


(m) ].uiiar.v Aft, ]S!)0 (fi,*} & CA Viet o 5), s. ItiO (J) 

(n) Truslff Act, 185)15 (f>G& 57 Vict. c 53), s. 28. "I'liis jurisdjolion applies 
where a lunatic iiioit.<>:igce is an intant (Lunacy Act. 185)0 ( 53 cV 54 Vict 
c. 5), s. 143) The tuiinc provi!<iou for infaiitsis made as to cojijhold land as 
where the moitfagcc is a lunuiic (3TuRlce Act, 1803 (56 &z 57 Vict. c. 53), 
B 34). The order may he made Bul>)ect to legacies cliarged by the inorl- 
gagoi’s will on the e(|in1 v ol rodernjilion (He Klleiihoype. (1854), IS .lur. 660); 
and R(e title Infants am> (TiiLi>imN, Vol WIl., pp. 83, 84 The necosRity 
loi vebling orders in the casi' oi nilaiits lias almost disapiioanul now that 
mortgaged lieehold piopeity de\ol\es on the inoitgagee’s poisomd rejne- 
seniatives ; sec note{v). p 1H2, uji/c, and p 185. anle. A vesting ord'T 
as to stocks and cluises in action vested in an iiilant mortgagee can hardly, 
in piacticc, be lequiied, and is not jirovided lor. 

(o) Trustee Ael, 185)3 (5(» A: .77 Vie.t. c. 63), B. 25), rejilaeing the I'nislcc 
Act, 1850 (13 A' 14 Vict. c. 6i'), s Ht The provisions in respect to '‘hems 
or dcviaee.s ” can notv rarely Ite lequired (see p. 182, aulc), o\ce[»t iii tJic 
case of cojiyliold land (see ])]) 181, 185, ante), and the leie-renee to personal 
K'presentatives was introdie-ed to meet the usual ease of the mortgaged 
piopcriy devolving upon them. 'I’he jiovters of the Act ean be exercised, 
Biilijfct to any sjiecial limits as to juiisdietion, by a palatine court or a 
county eoint (Trustee Act, J8ti.‘5(.j6 A 57 Vict. e 53), s. 46 ; County Courls 
Aet, 1888 (51 A, 52 Vict. c. 43), ,s 67). Asto when jiroceedings in the eouiity 
couit mu a be taken, see , s. 7.5 ; and title ('eiiXTY Oiii.iK'i.s, Vol, Vlll., 
pp. 444, 4.72 The jurisdietion e.vtends to all land and jieisoual estate intlu' 
llritish dominions except Scotland ^'I'lu.stee Aet, 18!)3 (.56 A 57 Viet. c. 63), 
B. 4l ; e\teml(‘d to the High Couit in ireland by the T'nisteo Aet, 18D3, 
Ann'iidnienL Aet, 185)4 ( 57 A .58 Viet. e. 16), s 2). 

(p) Tlie uncertainty may aiise fiom delay in probate owing to the will 
being disputed (A'« ijooh'ii Morhjoge, (1895] i (Ti. 700). 

(q) Wnistce Act, 1893 (56 A 57 V^ict. c. 63), s. 29, iiut w'here the niort- 
ga fee has been m possesion, (]j(« oider can be made under ihid., e. 26, since 
on his being paid off he and Jus re|>reReiitatives are trustees lor tho iiMirt- 
gagor (Me Sh lUer’e Movtgaqe Trust (J 856), 4 W. 11. 791). Where a mortgage 
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lusie'id of making a vesting ordor the court may appoint a person 
to convey (j‘). 

Generally, where a mortgag<*, has l)eon paid off, the mortgagee is 
a trustee for the mortgagor, so that a vesting order can be made 
under the appropriate statutory provision or a person may he 
appointed to convey (s). 

A vesting order can ho made on the application of any person 
interested in the equity of r(id('inption, whetlier under disability or 
TK't, or of any person interested in the money secured by tlio 
mortgage (a). 

Situ-Sect. ■i.— Co'ifh of lli'ro/nvy<ilice. 

567. The costs of reconveyance are borne by the mortgagor (?>), 
including not only the ordinary costs when^ the mortgage ti<le has 
not boon changed by assignmeut (c), or devolution, but also any 
extraordinary costs renden'-d necessary by a change of title or otlicr 
event, such as the costs of obtaining a vesting order where the 
jierson who should reeonvey cannot ho found, or is under 
disability (d), or where the legal estate is in atrustoe-mortgiigee who 
has absconded (c); hut not the costs of a vesting order wlu'ro 
tlio mortgagee himself lias become lunatic, these, whetlier the vest¬ 
ing ordisr is obtained on the a})plicalion of the mortgagor or the 
committee, being paid out of the lunatic’s estahi (J ); nor costs 

of freeholds is hy w.ay of trust for sale, and the lriisl,H ot tJio surplus pro¬ 
ceeds are lor the mortfiaftor and his personal repn-seiilativcs, it is not a 
mere seeiiiity lor money, but changes Ihe devolution, and the mort.g,ageft 
is a trustee for the }mrpose ot making a v<‘stiiig or<ier {lie 1'mlertrood (1857), 

K. & .1 745; eomjKUc iic/lectn’s ]\lorlg(t<je Ti unt (181)2), :?2 L. .1 (('u ) 
101). But payment to two out of three joint mortgagees doe.s not make 
the third a trustee so as to <'nal)]e a vesting order to he made {Hr Oshoni's 
Moiigugc Tnisis (1871), b. it. 12 Eq ,'{02), unless he is alieady a trustee, 
and a m*w trustee has been api»oinied {llr iroticr’s Trusts (1870), 

II ( 111 .J).200). k^ee,further,as to vesting orders,titlcT r rsTS hkd TinrsThES; 
and, as to the ])iaelK*e, U S. (', Ord. 54 b. Asto torin.s of order, see 2 Seton, 
.Judgments and Orders, Oth ed , pj). 1220 ei srij. 

(r) 'I'rustoe Act, 1803 (5G &: 57 Viet o. 53), s. 33. As to sueh vesting 
orders, st ‘0 j). 310, autr. 

(«) Tlius, on one of t.wo joint mortgagees wilfully ivrnwug or m'gleeliiig to 
nconve.y, a person can he ajtpointed to convey under the Trustee. Ad. 
1803 (.56 & 57 Viet ss. 26 (vi.), 33 [Holme v. Fiehlsrmi (1011), 

Sol. Jo. .552). As to sueh vesting orders, set* p. 316, itnlr, and ibid., note py). 

(rt) Trustee Ae.t, 1803 (50 & 57 Viet. c. 53), s. 36 (2). The court may 
order the costs to be ])aid m such manner and by sucli ])er.soiis as may seem 
just (Lunacy Act, 1800 (.53 & 54 Viet. c. 5), s. 142). 'riie, words by such 
persons ” overrule He Spailcs [a 1'rrson of Vusouiid JHiiid) (1877), 0 Ch. 1). 
361, t"! A., where it was held that the costs could not he thrown on the 
mortgage debt.: see note (/), infra. 

ib) King v. Sniilh (1848), 6 Hare, 473, 47.5. 

(c) See Wetherell v. VoUins (1818), 3 Madd. 255. 

[d) Ex jiarie Ommmey (1841), 10 Sim. 208 ; King v. 8inii1i, svpm; see 
He Stewart, Ex parte Marshall (1859), 4De G. &' J. 317. 

(i?) Webb V Crosse, [1012] 1 Ch. 323. 

if) lie Lewis, Ex parte Hiehards (1820), 1 Jae. W. 264 ; He Townsend 
(1847), 2 Pb 348 ; rontia, He Marrow (1841), (T. & Pb. 142. The excep¬ 
tion has been admitted with difficulty (see He Stuart., Ex parte Marshall 
(18.50). 4 i)e G.& ,1. 317, 319), hut is now settled [Re lliddk (1853),23 L J. 
(ey.) 23, C. A.; Ilawkins v. Perry, Re Viall, Ex parte Sargeant (1856), 
25 L. J. (cH.) 666, C. A.), The mortgagor, however, pays the stamp duty on 
the order (Re Thomas (1803), 22 L. J. (cH.) 858); and the exception does 
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occ'itsioiied by the mortga^?ee mixing the title to the mortgaged 
osliito with other property ( <j). 

^Yhbl•G the deeds have come into the custody of the court 
in the course of the leasonablo and proper administration of 
Hie moitgagee's e:^laU', tlio costs of gctiing them out must bo 
paid hy tlie mortgagor (h), but not if the advance was made by tlie 
executors and the mortgagor had no notice of tlieir character or of 
tlie action (/)• 

Heor. ‘1.- - By Meiyer. 

ii [ ! IJVtn? Mtr(jrr iali'eii riau\ 

(],} //? iivnrrtd. 

568. AVhen a cliarge on land and the owncrshi}) of the laud 
!i-*conie united in tbc same ]>crson the charge is at law merged iu 
the (mp».]fcliip(/.), but in e(piitv merger does not necessarily follo\^ 
uiton tlic union of tliese two interests, and the equitable rule now 
prevails (/). 

\\ith olio exception (m), merger is in tiquily a ((uestioii of 
intention, and tliis intention may he actual or jirc'sumectEven 

not exit n(] t(t the of a lunatic hoir-af-Jaw of the morlg.'mee {lie Stvari, 
hx iKttle MatKititU (1859), 4 Dc (1 & .1. Ill", 319; Jle Jones (18(50), 7 
Jiir. (N. ; ) 115. il. A) 'I’lie applieatiou for a vostiiiK order Hliouid bt> 
Utitde hy the. eoiimnttcf (lie \i'h(’el<!r (1K52), 1 J>c (J. M. (1. 434), atnl 
t'liriild not he served ou (lie ruortg.igor {lie Jiuirlcy (1863), 1 DeCl. J. Sin 
4 IT, (’ A ), and evea li served lh<* luoitgaiior wdl not be allowed Ins eoslt. 
ci i-ppeainig out ol the lunatie’s estate (lie rhillips (1809), 4 dh. App. 02!l) 
(.he uioflgagee is a tiustee, but. the mortgagor has no notice of the 
t.’usi, the except ion a]>phes, and the costa of a vestuig order are paid, a-i 
I i tween the lunatic’s csl.ilf' and (he tiiist estate, out ot (helatter {He Town- 
(1850), 1 Msic. \ 1 b 686 , Re Jones (1876), 2 (Ih. 1). 70, C A ). It wa.s 
h Id in J?c IStit), 1 Mae \ (t. 23, tliat w’here the mortgage disclosed 

l,ie Inist, (lie coals wde payable by the mortgagor, but thcie is no ground 
l<tr this di: i.mction. 

{(j) King V. Smilli (1848), 6 IJarc, 473, 475; see ('oniier v. Teninghn 
(!Klt). ]3 Ji. J (CM.) 239 ; I Coll. 103. 

(li) JlurJen V. iJldalcer (1811), 1 Coll. 105. 

(t) AVed V. /’Wer (1844), 13 C .1. (cu ) 417. As to lelense o£ the property 
of a Buicty, ace title (i(i vu\n'i eio. Vol. XV., p 547. As to tlie lights oi 
iiuaircis undei a mortgage in,niranee jioliey, sco title Ijssukanck, Vol. XVII , 
p .) 13. 

(/,) KiHkt by analogy C. tlie merger of a less estate in a gi'eater, or 
lacausc a man cannot be lii.s own debtor. 

\I) JiKiicaturo Act, 1873 (36 & 37 Viet e. 66),» 25(11); see title Kqiutv, 
A’oi XIIJ ,p 64,note(/). Tin* .ludicatureAct, 1873 (36 &37 Viet. c. 66), 
s 25 (4),. wbieh deals exjuessly with merger, only reltrs to the merger 
01 (States ; see, further, title Ki^iuty, Vol. Xlll., ]». 64 

ivi) 'Jhe excepted case is \vh(^rc the owner of land pays off a charge 
v'bu-li ho is iK^rsonaJly liable to pay, as he is nut allowed to set up the 
eJi.Tge against subsfHjimnt nieuiuhr.inccrH to whom he is liable; sec' title 
l.gniXY, Vol XJII , p. 148; Otler v. roKT (TjOkI) (1856), 6 l)e G. M. & 
(JI'S, 642 , Rlnft v. Mendel (1884), 27 Cb. D. 246, 251. But he may do so 
when he has hei'ii discharged by b.ankruptoy from personal liability (A'’ 
JIoH'uitVs hhlole (1892), 29 L K Xr. 266, C. A.); and where the liist 
inoilgage is also secured on property otlier fhan that of the person redeem- 
ing. it may be kept alive as to such other property iTtews y. Knowles, 
tl8‘)l]»2 y B. .564, 572, (\ A ). 

(n) As to hiieh actual or piosuuied intention, see title KyviTY, Vol. X1II.> 
pp. 147,148. Tynvhittv. TyiwhUt(lSQ’i), 32 Beav. 244,249; T/tonis v. 

[1895] A. C. II, per Lord Mack a«h ten, at jip. 18,19 ; Ee Gibbon, Moo re v. 
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a charge is expressed to be extinguished, it luay be treated 
as still in existence fur the ])rotection of the person finding the 
money to pay it off (<^); Juul wliere it has been extinguished nndor a 
njisa 2 )prehension of title it Tuay he treated as in existence if this will 
1)0 more in accordance with the general intention of the owner ip). 

further, since merger dejiends on intention, and not on the, nns’e, 
legal union of tlie charge and the estate, it may take place although 
the charge is sni) 2 )orted by an outstanding legal estate ( 7 ). h’or 
merger to take place it is sullieient that the beneficial interest in 
the charge and the heiiefici.il estate in the land ineift in the same 
person, whether in either case thov ore aecomjianied by the legal 
interest or estate or not (r). 

(11.) /n Pailiiiiinr Cases. 

569 . The iiresniiijition in favour of merger arises when the 
absolute interest in the charge is united with the estate in fee simple, 
in the land, whether the owner ot the land acipiired the chaige 
before (s), or at the same time as(t), or after (a) he beeame, entitled 
ti> the land, unless such estate is subject to an executory devise or 
is otherwise, defeasible, (/O. or the title is in dispute (c). There is no 
advantage in keeping the charge alive (c/), and its extiiiguishiuent 
simjdiiies the title to the land(cp Jt is the s,ame when the chiirgo 


Vibbon, [1U09J 1 Cli. 367, 373; and see v. (1811), 18 Viv. .38-1. 

per GiiANT, M.lt., at ]). 390 : The question js upon the inlontion, aotual 
or presimied, ol the peison in whom the inteiests are united ” ; and, at 
]) 392: “^VheIo no mleution is expiesse.d, or tlie party is incapalde of 
expressing any, the eourt e,ousiders Avhat is most advaiitagooua to Inin ” 
.See, further, pp. 32J, 323, post 

( 0 ) hbij V. Jrb;i (\o 3) (1858), 25'J>CdV. 632; Oiffoid (Laid) v. 

Fitshardinge (Lord), [ISOil] 2 I'h 32. 

(p) liuckmqhamshirc (Bari) v Hobiiii (1818), 3 Swan. 186, 202. Imt m‘0 

Monks V. Whitcley, [19121 W. M. 87, A., leversiug Jifnnkb v. Whilclei/, 

IIOllJ 2 Oh. 448. ■ 

(q) AsUeij v. Milles (1827), 1 Sim. 298, 344 ; J'tll v. J’lfi (IS.-.6). 22 IJeav. 
294. 

(r) L'oibes v. Moff-dt, supia. “ Upon this subject a Uourl of Uqiiity ia 

not guided by the inlcs 01 hw. It will sometimes hold a charge extin¬ 
guished wheie it wouhl subsist a.t law, and soinctinic's jireserve it, where at 
law it would bo mergt'd ” (ibid , per Gr.a^it, Al.R., at p 390). “ AVInno the 

owner has an absolute mterest in the estate and the charge, the charge is 
anniliilatc’d for the benefit of the ojitate and heir. The Court does not 
coneidot the subtleties of mergers, but discharges the estate from the 
incumbrance ; it would otherwise burden estates to no pui-poae,” (Don is- 
thorpe V. Dorter (1762), 2 Eden, 162, per Lord IIuxi.ry, L(i., at p. 164). 

(s) Forbes y. Mo^ait, supra , /S’lwycn v./S’lcin/en (No 3) (1860), 29 Beav. 
199 203. 

(/) Qrice v. Shaw (1852), 10 Hare, 76, 79. 

(a) Price v. Gibson (1762), 2 Eden, 115 ; Hood v. Phillips (1841), 3 Beav. 
513; Pitt v. Pitt, supra; Tyrwhitt v. Tyrwhitt (1863), 32 Beav. 244, 249. 
Ill Swabey v. Swabey (1848), 15 Sim. 106, 502, the mortgage was treated 
us existing for the purpose of probate and legacy duty, though merged as 
between heir and next of kin. 

(b) Drinkwater v. Combe (1825), 2 Sim. & St. 310. 

(c) He Pride, ShacMl v. Colnett, [1891] 2 Ch. 135. 

(d) Forbes v. Moffatt, supra. 

(fe) See Donisthorpe v. Porter, supra, at p. 163. The merger takes 
place, notwi thstandi ng that the owner of the land is entitled to the cliarge - 
a. portion— as next of to the portioner, aad has not taken out 
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is vesti'id in a tenant in tail in )''OBscsaion (/), unless he is by statute 
tnrbidden to bar the entail (;/). Re lias an immediate estate of 
inheritance (/<), and lias it in his power to become tenant in fee 
sim])le (i), and if lie <loe.H not do so it is iiresiimed that he intended 
the heir in tail or lemainderman to take fne from tlie char^fe (_/'). 

The presumption in favour of merger arises in the foregoing cases 
not only wherti iJie charge and estate devolve upon the same 
person, hnt also wliere the. owner of the estah']mvcdiMses (/.), or pays 
olT (/), the cliiirge. ]hit where a charge hocoiiics vt'sted in an 
owner iihoso estate is in remainder, and may, having regard to the 
prior limil'itions, never fall into possossion, a disliiiction exists 
aecording as he aequircis the charge by actual pa^mumt or otheniise. 
Tins may happen where the owikt is tenant in tail in remainder 
after a tenancy in tail. There is in neither case any im’rgersolong 
as the estilo continues in remainder, hut wlien it falls into posses¬ 
sion reference is made to the inti'iition, expressed or presumed, at 
tiie time of ac(phriiig the charge. In the absence of any indication 
to tho contrary, this is ])resnmed to continue at the moment when 
merger might take place. If the charge ivas ac({uirid liy actual 
payment the presumption is against iiiergiT, since an owner in 
remainder, whose estate may inner fall into ])Ossessioi], cannot ho 
aupp()«eil t.) intend to bonelit the iiihoritanee(/«); hut if the charge 
was ac'inired otherwise, tlni usual presumption arises, and when the 
esiate falls into possession tho charge is merged {n), 

570 . Tlie jiresiimptioii is against merger when a tenant for life 
or other limiti'd owaier (not being tenant in tail (o)), ac<jiii]('S in’ 
pays olT a charge, since the merger would operate as a gift to those 
in voinaiiider (p); and al,->o when tho chaige issuhji'ct to liiinlalions 
which prevent the full union of the charge and the estate in the 
lift'timo of the owner ; wimro, for oxamjile, tlio charge is siihjt'ci to a 
prior life inlerest which dof's not terminato during the life of tho 

atliiiimstrataui In huri (AV h'lriirh-lUi'iri^Irt'n Seillrmniis, WaUeis V. Frcnch- 
lUen'Kler, |1<)04J 1 Vh. 7i;j) 

ij) llorlon y. Himlk (iS.VS), 4 K & .f (LM, <>27. 

(i/) Slireti'ithinif (('oiihIkh^) v. .S'/ocir, {luitl) (1790), 1 Ves 227 ; IJ 
Urn. 0. 120. 

til) ('ontra, il he has an cs^dc for life witli a general power of appoint¬ 
ment by deed (,r will (Smiih v .s'»o//t (1H87), 10 L. K. Tr. a]4). 

(0 See title Real PnoiMcinv and (’iiv'jtels Roai. 

{}) Joven'i. Moifjan J Rro. <) <. 200; ll'an! \' iVd/(i.W (1805), 11 

Yi‘S 257, 277 ; iUiAinqhumshlrv {Karl) v. Uolxtrl tl818), U Swan 180, 190; 
Iht'.dwaUr v. ('wnbe (1825), 2 Sun. & St 340. 34;); (Jrice v. Shaw (1802), 
lo llaie, 70, 7!) 

\li) Atslleq V. mules (1827), 1 J^mi. 208. 

il) Ba<.li(n(jliatiishire (Karl) v tiohail, supra, 

(ni) Wiqhrllv. irh/Nc/i (1825), 2 Sim. St. 304. 309; Horton v. Smith 
(I8r»8), 4 K .1. 027. The same ])rim‘iple would apjdy to an estate in 
ice 111 romamder which may nf*v<‘r lalJ into pos.sessiou. 

(ft) llorlon V. Smith, supra. 

(o) JMorley v. moriey (1855), .7 He (}. M. & (I. 610, 620. 

(p) Burrell v ICqrenMnt {Bail) (1844), 7 Beav. 20.5, 232; IHU v. BIH 
(1866), 22 Beav. 291 : Imdsai, v. nieklow (Earl) (18731, 7 T. R. Eq. 192, 
204. This pi'e«nruj>fion against merger has been bold to exist iiotwitli- 
Btaiiding that tlm ie<',onvev;inoo to the tenant for life was expressed to 
be “absolutely dHcharged from tlie mortgage debt” (Giffoid (Lord) v. 
t'Uehardinge {Lord), f 1899) 2 t’h. 32' 
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owner in fee simple {q), or is subject to a charye for succession 
duty, so that the right to the charge is not absolute or co-exteusive 
with the right to the land (r). Hence, in such cases it is not neces¬ 
sary to take an assignment of the charge {^\ or to prove any intention 
on the part of the tenant for life to keep the charge alive (0- 

Where the tenant for life has had an ultimate rcjuaindcr in feo 
Rimplo, which, by the failure of intermediate estates, falls into 
possession on his death, there is no merger. The presumption 
against merger raised by his teuiincy for life continues in the absence 
of any proof to the contrary («). 

(lii ) Sufficient' Rtluflul of PreifUmiitioii in fan.ur of or ai/iunst Miryer. 

571 . The foregoing rules as to the preaum})tiou in favour of or 
against merger yield to the intention, which, with the exception 
presently noticed, niav he actual or pri'sumed (b). The actual 
intention is to he gathered either from express deednratiou or the 
acts of tho party; the jiresuraed intention by considering what is 
most for his benolit (c). 

672 . The clearest way of causing or preventing merger is by 
express deolaiation in the instrument which effects the union of the 
charge and the (‘htate((0. Where there is such a declaration 
against merger, it is not necessary, as is sometimes dotie(<’), to take 
a conveyance either of the charge or of the estate to a trustee so as 
to prevent a merger at law (/). ]>ut even an express declaration 
against merger will not keej) the charge alive if there are circum¬ 
stances pointing (‘(jnclusively to mergi'r (//). 

(q) Jones v. Moigan (1783), 1 Bro. 0. C. 206; WilKes v. ColUn (1869), 
L. li. 8 E(|. 338. 

(r) Ii’fl Simruons, Dennison v. Orman (-1902), 87 L. T. r)94 

{$) Morley v. Morley (1855), 6 De G. M. & G. 610, 626 ; seo Redington v. 
Ilcdington (1809), 1 Ball & B. 131. 

(0 Lindsay v. Wirllow {Earl) (1873), 7 I. R. Eq. 192, 204. 

(a) Wyndham v. Egremont {Earl) (1775), Amb. 753 ; Trevor v. Trevor 
(1833), 2 My. & K. 675. 

{h) Forbes v. Mo^alt (1811), 18 Vcs. 384, 390 ; Orice v. Shaw (1852), 10 
Hare, 76, 79. 

(c) Tyrwhitt v. Tyrwhitt (1863), 32 Bcav. 244, 249. This applies both to 
the original presumption and to tho rebutting presumption. When a 
tenant in fee simple pays off a charge, the oripnal piesuraptiou is in favour 
of merger. Where under tho circumstances it is for his advantage to keep 
tho charge alive, there may he a rebutting presumption which prevents 
merger; but see jUanks v. Whileley, [1912j W. N. 87, C. A. As to infant 
owners, see p, 323, post. 

{d) See Be Gibbon, Moore v. Gibbon, [1909] 1 Ch. 367, 373. Although tho 
declaration is expressed to keep the charge alive for tho benefit of tlin 
owner, “ his heirs and assigns,” it will pass on his death as personal estate 
{ibid.) ; and where, subsequently to a proviso in a conveyance of the land 
that the land is to bo the primary fund for payment of tho charge, tho 
grantor pays it off, it will be kept alive as pait of his personal estate 
(Pears v. Weightman (1856), 2 Jur. (N. 8.) 586); compare {Johnson v. 
Webster (1864), 4 De G. M. & G. 474. 

(e) Bailey v. Richardson (1852), 9 Hare, 734, 736. 

If) This follows a fortmi from the cases which allow merger to be rebutted 
by evidence of intention derived from the circumstances, without» express 
declaration, although therJ is no intervening trustee (irarts v. (1861), 

1 pe G. M. & G. 240, C. A.; Adams v. Angdl (1877), 5 Ch. D. 634, C. A.). 

(g) Be Gibbon, Moore v. Gibbon, supra, at p. 374; see Swedtey v. Swubey 
(1346), 16 Sim. !«« 
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573. Where there ip no express declariition, an actual intention 
can be inferred from tlie circumstances attending the union of the 
charge and the estate. Tlie contemporaneous transfer of the 
charge to a trustee is one of the grounds on which an actual 
intention can he inferred and the presumption in favour of merger 
rebutted (//). Such a transfer is not, indeed, of itself decisive 
against mergi'-i’tO. but, if accompaniiHl by a declaration by the 
owmer that the cliarge is to be lie.ld for him and liis personal 
repri'scntatives, and if then' are not contrary indications, it will 
probably be conclusive (/ch 

In cases where the union of the interests takes jilaco otherwise 
than liy the intended acijuisition of the charge or estate, or payment 
off of the charge, so that no indications of intention can exist at 
the time of union, it is permissible, to rely on any such indications 
occurring subsequently during the life of the owner (/X and merger 
will be prevented by any acts done by him whicli tin^ only con¬ 
sistent with the charge being kept on foot(M/). Similarly, mergor 
will be fleeted where the owner has disposed of the land free from 
incumbrances, whether by sale (a), or mortgage (o), or marriage soltb'.- 
ment(;')- cases he cannot set u]) the cliarge n()t\\ithst anding 

a clear expression of intention to keeji it alive at the time ho took 
it( p). There \\ill also be a merger nbore be has dovised the estate 
in such a manner as to show that be treated the charge as non¬ 
existing (yV But where a tenant for life pays off an incumbrance, 
intend mg to discliaige the inheritance, he cannot afterwards revive 
it (/). 

574. Where there is no evidence of any actual intention, an 
inUiutioii to kee]) the charg i alive, notwithstanding that it would 


(h) Jiucliinghamshire {Earl) v. flohart (1818), 3 Swan. 186, I'.H) 

{i) Hood V. Vhillips (1841), 3 Beav. 513; Re Jdorjd^ EsUttc, [1903] 1 
I. 11 144, 148. 

(A) Tifnrhitt V. Tiinrhitl (1803), 32 llcav. 244 : but see Hood v. Vhillips, 
supra, at p. 518; as to a merger of a lease, compare (luvter v. Gunter 
(18.57), 23 Beav. 571. 

(7) Redington v. Rcdlngtou (1809), 1 Ball &; B. 131, 143; Swhifen v. 
Swmfen (iso 3) (1860), 29 Beav. 199, 204; Re Godlei/'s Estate, [I896I 1 
I. It. 45, 61 ; though apparently not expressions of intention previously 
to the muon of tlie interests ['hjmhiti v. TyrwhiU. supra, at yi. 251). 

(m) TyrwhiU v. TynvMlt, supra; see Hatch v. Hkelton (185.5), 20 Ceuv. 
4.53 : Lea v. Thurshy, [1904] 2 Ch. 57, 65. 

(a) Bulkcley v. Hope (185.5), I K. & ,T. 482, 489. Apart from intention, 
the vendor, if he has agreed to sell free from incumbrances, cannot after¬ 
wards maintain as against the purchaser tliat a charge subsisting in lieu of 
land tax has not merged {ibid.); see title Salk of Land Bui in ^eame, 
V. Moorsom (1866), L. It. 3 Eq. 91, general words m a settlement did not 
include such a change. 

(o) Tyler v. Lake (1831), 4 Sira. 351; Be Gibbon, Moore v. Gibbon, [1909] 
1 Ch. 367, 374. 

{■p) Gower {Countess Dowager) v. Gower {Earl) (1783), 1 Cox, Eq. Cas. 53. 
(y) See Hood v. PhilMps, supra; Be Lloyd's Estate, [1903] 1 I. 144, 
149. But a devise of the est.ace in such terms as to merge charges will 
not marge them so far as they form a seemity for subsequent charges 
made by the owner {Bo -Vwn«’« Estate (1888), 23 L. E, Ir. 286, 300, 

'{r) 'Morley v Motlqf (1855), 6. De G. M. & G. 610, 626; Be Godbey^e 
Estate, (1606] J 1. K. 45, 62. ? 
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primd facie merge, may be presumed where this is for the benefit 
of the owner («); where, for example, the iiuwger of the charge 
would let in subsecjuenfc charges (0, unless such subsequent chaiges 
have been created by the owner himself 

675. The fact that the owner of the estate is ignorant of his 
rights prevents him from having any actual intention as to merger, 
but none the less the presumed intention may operate, according 
to the circumstances, either to ellect or to prevent merger 
Similarly, where the owner is under incapacity, the question of 
merger ordinarily depends technically on the presumed intention, 
hut actually on considering w’hat is most advantageous to him(c-). 
AVhere, indeed, personal estate of an infant or lunatic tenant in fee 
simple or tenant m tail is used to [)ay off a charge on the real 
estate, there is no merger (d); but where the charge and the estate 
are united in an infant or lunatic otherwise than by payment the 
usual presumiitions apply (c). 

676. Privid facie where a morlgagi'e purchases the equity of 
ndoniption, or where, on a purchase, jiart of the purchase-money 
is applied in paying off a mortgage, or wdiere the mortgage and tlu^ 
equity of redemption become united by purchase in the sanui 
person, the mortgage is merged in the laiuU./’); but the ])f*rsoii 
thus entitled to both interests can have the mortgage kept alivo for 
his benefit (tj). A jicrson advancing money to jiay oif a charge is 
entitled to have the charge kept alive and transferied to himself (/i), 
and such a transfer should be a transfer both of the debt and the 
Hocurity (?). hor want of taking this precaution subsequent incum¬ 
brancers may gain priority (;/). 

(n) Swmfenv. ISwhifen (No 3) (1860), 20 Boav. 109, 204; see CUirendon 
[Jilt'll) V. liarham (1842), 1 Y. & Oh. fas. 688, 703. 

(f) Forbes v. Moffatt (1811), 18 Vea. 384; Davis v I'xirrctt (18,51), 14 
Bcav. 642; but see Manlis v Whitehy, [1912] \V. N. 87, 0 A. Tlu* losult 
is in fact based directly on the advantage to the owner, but teehnically 
it is based on the presumed intention [Grice v. SJuiw (1852), 10 11 arc, 76, 
80; Ji'i/am V. SuUon (1854), 19 lieav. 556, 562). 

(ft) Johnson v. TPelister (1854), 4 I)e G. M. & G. 474, 488 

[h) Burrell v. Fgremont [Bail) (1844), 7 Beav. 205, 232 ; but ^ec MnnLa 
V. WJiiteley, supra 

[e) Forbes v. Moffatt, supra, at p. 392. 

[d) The ordinary preaumiition as to merger gives jilacc to the rule ihat 
the infant’s property is not to bo converted so as to alleet the rights ol bis 
real and personal representatives [Ware v. Folhill (1805), 11 Vcs. 257, 278 ; 
AUop V. Bell (1857), 24 Beav. 451, 468); see title Infants and Children, 
Vol. XXII., p. 84. Formerly, since an infant could dispose, by will of 
personal estate, it was for his advantage to keep the charge alive, and 
merger was prevented this ground [Thomas v. Kemeys (1697), 2 Vem. 
348; Compton [Lord) v. Oxenden (1793), 2 Vcs. 261, 264; Forbes v. 
Moffatt, supra). As to merger in the case of lunatics, see title Lunatics 
and Persons op Unsound Mind, Vol. XIX., p. 451. 

[e) Compton [Lord) v. Oxenden, supra; JteBole, Davies v. [1906] 

1 Ch. 673, 682. 0 A. 

(/) Bee Smith v. Phillips (1837), 1 Keen, 694. 

(g) Clark v. May (1852), 16 Beav. 273 ; Cooper v. Cartwright (i860), 
John. 679. 

(h) See p. 180, ante; ManJes v. WhUeley, [1912] W. N. 83, O. A., per 
Cozbns-Hardy, M.R. 

ii) MeJJLey v. Horton (1844), 14 Sim. 222, 229. 

[f) Parry v. Wright (1823), 1 Sim. & St. 369 ; affirmed (1828), 6 Buss. 
)43; but, iutbis ease, the advance, though employed to pay off the first 
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S77. Where the purchaner of the equity of redemption holds or 
gets in a mortgage upon it, or where the purchase-money is 
applied in paying off a mortgage, the question of merger sliould, 
upon the principles stated above, depend on his intention, actual or 
presumed. The creator of a charge cannot himself keep it alive 
against his own subsecpient incumbrances, even by express declara¬ 
tion (/r); and where the purchase is on the terms that the debts 
due to tlio purcliasc'i’ and other mortgagees sliiill be paid off, the pur¬ 
chaser's own debt is extinguished (/). A])art, however, from special 
circumstiinces, the purcliaser stands in u ditierent position from the 
mortf-agor himself, and there is no reason why he should not 
have tho henelit of the prosuniption that a niortgago which he 
holds or pays off will bo kept alive if this is for liis advantage. 
He is entitled to keep the mortgage alive as against subsequent 
incumbrances by an actual intention to that effect, and such 
intention can bo proved, as in other cases, either liy express declara¬ 
tion or from the circumstances of the transaction, and it may be 
immaterial that the mortgage is expressed to have been paid off (wi). 
And as against subsequent incumbrances of which he had no 
notice, actual or constructive, when he acquired the equity of 
redemption, lie is entitled to tho benefit of the usual rule; it is for 
his advantage that the charge should be kept alive, and it has been 
said that an intention against merger is presumed accordingly (?/). 
Yet, as against incumbrances of which he had notice, either actual 
or constructive, there is authority that no intention against merger 

moi l.gag(‘, vas for tlic purpose of the purcliasoof the land free front such 
mortgage, uud the mortgage was oxting\iished. If this case is correct— 
which 18 doubtful (see (Stemw V. Mid-IlauU Hail ('o., London Financial 
AeKOciation v. Slerenn (1873), 8 Oh. App. 10G4, 10G9)—it must bo ou the 
ground that tlie new mortgagee liad s(» dealt with tlie prior mortgage as to 
prevent its being afterwards set up by him ; see Sgiitre v. Ford (1851), 
tl Hare, 47, 60. Ordinarily one who advances money to pay off a charge 
becomes in equity a transtcioe of the charge and intends to keep it alive ; 
see Fatlen v. Fond (1889), GO L. T. 583 : Chetwynd v. Allen, [1899] 1 Oh! 
353 ; Butler v. Rice, [1910] 2 (3h. 277 ; and see p. 180, ante. 

(k) See note tirt), p, 318,fU)/c; and compare Mackemie v. Gordon (1839), 
6 01. & Fin. 875, 883, H. L itut the trustee in bankruptcy of t.he tnort- 
gagor, wJio acquit es a charge on the estate, is entitled to hold the charge for 
the benefit of creditors (Squiie v. Ford, supra, at p. <K); ^dota.-! v. Anqell 
(1877), 5 Oh. D. 634, 647, C. A.. Cracknallv. Jamon (1877), 6 Oh, D. 735: 
Bell V. Funderland Building Society (1883), 24 Ch. I). 618). 

{1) Broum v. Stead (1832), 5 Sim. 535 ; and, as to tins ease, see Squire v. 
Ford, supra. 

(m) Watts V. Symes (1851), 1 Do G. M, & G. 240, 244, 0. A.; Hayden v. 
Enkpalrick (1866), 34 Bcav. >il5 ; Adams v. Angell (1877), 6 Ch. il. 634, 
0 A.; Re Cork Uarhour Docks (Jo. (1885), 17 L. 11. Ir. 515, 0. A.; Mintfff 
V, Garr, [1894] 3 Oh. 498, 601, 0. A.; Thome v. Gann, [1896] A. 0. 11, 
19 ; but see Manks v. WUteley, [1912] W. N. 87, C. A. The rule equally 
applies where a new mortgagee is making an advance to pay off the old 
moi’tgage,^ and an intentron to keep the old mortgage ^ve may be 
gathered from the ciroumstances (Phillips v. GuUeridge (1869), 4 De G. & J. 
531, 0. A.; Butler v. Bice, [1910] 2 Ch. 277 ; comitare GrosUe-Eill v. 
Huger, [1908] 1 Oh. 866, 877, where, however, it seems to have been 
assumed that the presumption was against merger, and that the charge is 
kept alive unless an intention is shown to merge it). 

(n) Manks V. WhiUlei/, [1911] 2 Oh. 448, at pp. 460, 464, per Parkee J.: 
but lu the Court ot Appeal. [1912] W. N. 83, Oozens-Haudy, M.l, 
dei'linod to admit that there could be a presumption of intention in snob 
a case based upon advantage. 
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will be presumed; and if this is correct, merger can only be 
prevented in such a case by proof of actual intention (o). 

Sub-Sect. 2. — Meri/er of Louvr in Higher Secuniy. 

578. As a general rule a j)erRon, by taking or ac(|uiring a 
security of a higher nature in legal ojjei’ation than one lie already 
possesses, merges and extuiguishes his legal remedies upon the 
inferior security or cause of action; thus the taking a bond or 
covenant, or the obtaining a judgment for a simple contract debt, 
merges and extinguishes the simple contract debt (p). JBut for this 
purpose the superior security must be co-e.'ctensivo with the inferior 
security and between the same parties t</); and a si'curity, given by 

(o) Toulminy. Steere (18] 7), .1 Mer. 210. Grant, J.l.R., iMd , at p. 224, 
enunciated the rule that the purchaser of “ aue.quity ot rodetnidaon cannot 
set up a prior mortgage of his own, nor, consequently, a mortgage which ho 
lias got in, against sul)scquent incumbrances of which he had notice,” the 
notice in that case being constructive. But to a certain extent tliis is clearly 
wrong, and the purchaser can by actual intention keep alive a charge which 
he has got in, or which he has paid off, against charges of wliich he lias nolico 
(Adam/t V. AngeJl (1877). 5 Ch. 1) 634, 0. A.). Thisloiives Toidminv. tHecre, 
$upra, only as an autlioiity t h'at, in the absence of actual intention, whether 
expressed or shown by tlie circumsianccs, tlie jiresuiniitiou against merger 
will not apply in his favour, and beyond this it will not bo extended 
{Stevens v. Mid-Hants Hail. Vo., Jjondon Finaneiul Association v. Stevens 
(1873), 8 Ch. App. 1064; Adams v. AngcU, supra). But even to this 
extent it is opposed to principle. There is no reason for giving the second 
mortgagee a bcnclit at the expense of the purcliaser of the equity of 
redemption who is under no liability to pay him {Stevens v. Mtd-Ilantt 
Hail. Vo., JjondonFiuaneuil Assuriation v. Stevens, sujtrn) ; and the decision 
has been Ircijueutly questioned (see e.g.. Watts v. Symes (1«51), 1 J)c G M. 
& G. 240, 244, C. A.; Thome v. Vann, [1805] A. C. 11,16) In Liquidation 
Estates Hvrch/ise Co. v. Willovghhy, [1896] 1 Cli. 726. C. A , Linuley, L .1 , 
at p. 734, seems to have regarded it as overruled by the duia in Thome v. 
Vann, supra, and it would pcrliaps have been formally ovci ruled by tlie 
House of Lords in Liquidation Estates Furchase Vo v. Willoughbii, [1808] 
A. C. 321, had the question of merger really arisen. But iii Manks v 
Whiteley, [1911] 2 Cli 448, Paukek, ,1., at p. 462, regarded it as binding 
on a court of first instance, though not to be extendi'd beyond the 
actual case, and not to be applied, therefore, to the case of a jiersou 
who had paid off a lirst mortgage, and thereby become equitable assignee, 
taking a now legal secuiity i see ibid., p. 463 ; and the Court of Appeal 
(CozENS-IlARDY, M.R., and Buckley, L J., Moulton, L.J., dissenting), 
[1912] W. N. 87, 0. A., accepted Toulmin v. Steere, supra, and, reversing 
Fabkeb, J., held that it ap))lied to the case in question, and that, having 
regard to the mode of conveyancing, the first mortgage was extinguished. 
But the (Bssentient judgment of Pletcher Moulton, L.J , taken with 
the previous criticisms of Toulmin v. Steere, supra, leaves it‘extremely 
doubtful whether that decision is sound. In the Privy ('ouiicil the doctrine 
of Toulmin v. Steere, supra, has been held not to be apijhcable in a court 
administering rules of justice, equity and good conscience, apart from 
technical conveyancing considerations {Gohuldoss Gopaldoss v. Bamhux 
Seoehand (1884), L. E. 11 Ind. App 126). 

(p) Owen V. Homan (1851), 3 Mac. & G. 378, 407; affirmed (1853), 17 
Jut. 861, H. L. ; as to judgments, see title Judgments and Orders, 
Vol. XVIII, p. 209 ; pp, 226, 288, mite ; and, as to interest recoverable, 
see pp. 226, 227, ante ; and title Estoppel, Vol. XIII.. pp. 334 et seg. A 
judgment does not prevent a petition in bankruptcy on the original debt 
(title Bankruptct and Insolvency, Vol. II., p. 39; He Mostyn, Ex parte 
Griffiths (1853), 3 De G. M. & G. 147, C. A.). 

tq) Holmes v. Bell (1841), 3 Man. & G. 213; Forfolk BaiL Cq. T. 
X'lVamara (1849) 3 Exch. 628. 
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one of two co-debtors to secure a simple contract debt, does no 
merge the simple contract debt (r). 

579 . The obtaining of a judgment fnr the mortgage debt does 
not, while the judgment remains unsatislied (s), prevent the mort¬ 
gagee from enforcing his security (f); and a judgment on a debt 
secured by equitable mortgage does not de])rive that mortgage of 
its priority, notwithstanding that the judgment operates as a legal 
charge on the Jand(t), But taking a conveyance of part of the 
lands extended under an degit in satisfaction of part of the debt is 
a satisfaction of the judgment altogether (a). 

580 . A more charge created by deposit of de('.ds is extinguished 
by <}ie taking of a formal mortgage, even though the mortgage 
does not pass tho legal estate, and the sum thenceforth secured 
is tlie sum mentioned in the mortgage, notwithstanding that 
other sums were covered by tho deposit (6). But where a charge on 
two estates is kept alive in equity in favour of a person paying it 
off, ho does not lose the benefit of the charge! by taking a mortgage 
of one estate (f), and an equitable security is not merged by taking 
a security which is ineffectual (d). 

581 . A security will not be merged if such merger w'ould bo 
opposed to the contract between the parties; tlius an assignment 
made by way of further security cannot prejudice the continuance 
of any existing security for the same debt(c); and a mortgage 
is not merged by tlie taking of anew mortgage on tho same property 
to cover the original debt and further advances (,/’). 


(r) Bell V. Banks (1841), 3 Man. & Gr. 258 ; Ansell v. Baker (1850), 15 
Q. B. 20; Sharpe v. Oibbs (1864), 16 C. B. (N. s.) 527 ; Bonier v. Muyor 
(1865), 19 C. B. (n. S.) 76; Wesimoreland Green and Blue Slate Co'v. 
Fielden, [1891] 3 CL. 15, 26, C. A. 

(«) Lloyd V. Mason (1845), 4 Hare, 132, 138 ; O'Brien v. Lewis (1863), 
3 De G. J. & Sm. 600,C. A.; Bee Jie Lonergan, Kx parte Shcil (1877), 4 (Ih. 1). 
789, 793, C. A. 

{t) lie Jennings' Estate (1885), J5 L. R. Ir. 277. 

{a) Hele v. Bcxleif (Lord) (1853), 17 Be.iv. 14; see title Execution, 
Vol. XIV., pp. 69, 70. 

(b) Be Annesley, Vaughan v Vanderstegen (1854), 2 Eq. Rep. 1257. As 
to merger of a claim for necessaries in a bottomry bond, see The Elpis 
(1872), L. R. 4 A. & E. 1; and see title Siopping and Navigation. 

(c) Ghetwynd v. AUen, [18991 1 Ch. 363 ; see BuUer v. Bice, [1910] 2 Ch. 
277. And as to loss of an equitable lien, pee title Lien, Vol. XIX., p. 30. 

(d) Be 'Emery, Ex parte Harvey (1839), Mont. & Cb. 261. 

(e) Twopenny v. lomg (1824), 3 £. & 0. 208 ; Boalrr v. Mayor, supra, 
otp. S3; see Re Warwick andClagett, Ex parte Whiimore (1838), 31)eao. 365. 
Though it seems tliat a covenant to pay a simple contract debt necessarily 
turns it into a specialty debt {Stamps Commissioners v. Hope, [1801] A. C. 
476, P. C.); and an agreement under seal to execute a mort.gag6 to secure 
A simple contract debt turns it into a specialty debt {Saund^s v. MUsome 
(1866), L. R. 2 Eq. 673; see tiUe Leeds and Other Instruments, 
Vol. X., p. 477). As to coUatei-.i! securitieB, see title Guarantee, Vol. XV., 
pp. 439, 440. 

(/) Iknison v. Sweeny (1844), 1 Jo. &: Lat. 710, 717 ; Re James, Ex parU 
Harris (1874), L. R. 19 Eq. 263; compare Re Bix, Ex pa/rte Whimeai 
(1841), 2 Mont. L. Pe 0. 416, 
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Part X.—Priority of Mortgagees. 


Sect. ]. —Aa hehvcev Mortgagees of Laud. 


Sect. 1. 


SiiB Sect. 1 . — Kjfc'-t of I'osmsion of Ltijal KMatr. 


As between 
Mortgagees 


582 . A mortgagee of liind -who advances bis money without of Land, 
notice of an oaTlier equitable iucmnlirance, and who obtains the legal rosiiunTof 
estate in the land at the time of the advance, is entitled by virtue mortgagee 
of his legal estate to priority over the earlier mortgage {g). If he 
is plaintilT his legal title giviis him an effective title at law(/0, » 

equity, if there is no special reason for postponing him, in this 
respect follows the ]aw(i); and he is entitled to foreclosuve and 
other equitable remedies {h). If ho is dideudant ho can set up the 
plea of purchase for value without notice, and this, combined with 
ins legal estate, renders his position impregna])le(0; and Ihe like 
('llicacy attaches to his legal estate in w'hatever manmir the question 
of ])riority arises (m). 

The effect is tlio same if a mortgagee, though he does not Rwitionof 
get the legal estate at the time of his advance, obtains the lietter woiifeMitce 
right to call for it; where, for instance, he advances his money to 
pay off an existing legal mortgage on the understanding that he to call for 
shall have the legal e.state(//), or where the legal estate is held in legal estate, 
trust for him (oh But an equitable morlgageo with an undertaking 
for a legal mortgage is not, l>y virtue of such undortiikirig, entitled 
to ])nority over a subsequent mortgagee without notice who actually 
obtains the legal ostiitetp). 


Provided the legal estate is got in at the time of tlie advance, the 
mortgagee has priority over all equitable interests then existing 
of which he has not notice, oven though the conveyance to him is 
made by a trustee in breach of trust {g). 


[g) Bales v Jonnson (IS.ID), John. 304 ; Pilcher t. Bawlins (1872), 7 
(h. App 251), 208 ; title EyuiTi', Vol. Xlll., pp. 81, 82. But as to land 
in yorkslim', scop. 336, post. A mortgagor of leaseholds, who makes a 
first mortgage by subdemise, and then assigns the term to another mort¬ 
gagee, conveys a, legal interest to the la<.tcr which givc.s him priority over 
an earlier equitable mcumbranco {Jie Russell Road Purchase-Moneys (1872), 
Jj. It. 12 Eq. 78 : but this seems to have been doubted in the Court of 
Appeal, ibid , at p. 86); and see p. 127, ante. As to priorities upon 
surrenders of mortgages, see tille Ooptiiolds, Vol. VTII., p. 5)4. 

{h) Flunt V. Rimes (1860), 2 De G. F. & J. 678, 586, 0. A.; sqe Wallwyn 
V. Lee (1803), S) Vcs. 24, 33. 

(i) Worlley v. Jlirkheod (1764), 2 Vcs. Sen. 571, 674. 

(k) Finch y. Sh.aw, Colycr y. Fuicli (1854), 19 Beav. 500, 507; affirmed, 
Volyer v. Finch (1856), 5 II. L. Cas. 905, 921 ; Ileath v. Orealock (1874), 10 
Oil. App. 22, 31. 

(Z) Pilcher v. Rawlins, supra. 

(m) See Hooper v. Harrison (1855), 2 K. & J. 86, 108. 

{n) Pease v. Jackson (1868), 3 Ch. App. 676 ; (Jrosbie-IIiU v. Sayer, [1908] 
1 Ch. 866, 876. 

(o) Wilkes y. Bodingion (1707), 2 Vom. 699 ; Pomfret {Earl) y. Windsor 
{Lord) (1752), 2 Ves. Sen. 472, 486; title Equity, Vol. XIII.^ p. 81, 
note {q). 

4p) (^mham v. Shipper (1885), 56 L. J. (on.) 263. 

{q) Pilcher v. RawUns, mpra. 
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583- To suHtain the (l<‘fenoe of purchase for value without 
notice (r), tho legal mortgiigeo iiiust allege that the mortgagor was 
or protended to be entitled to the mortgaged property (s); if tho 
mortgage was of an imnu'diate estate, that tho mortgagor was in 
possession (f); that there was an actual conveyance, not merely an 
agreement for a convoyanee («); the consideration (/>); and that it 
was actually paid, ajid not merely agreed to bo paid (c); and the 
defence must deny notice of the plaintilT’s charge at tho time of 
payment of the money (<l). 

584. If a mortgagee does not get the legal estate at the lime of 
his advance, and has then no notice of an earlier equitable 
mortgage, he may got it in afterwards, and use it fur bis protection 
in the manner above stated (c), and it is immaterial that he has had 
notice of the earlier mortgage in the meantime (./’). But this rule 
is subject to the limitation that he cannot protect himself by the 
legal estate if the conveyance to himself is a breach of trust, and if 
ho has notice of such breach (r/). A]i])!vrcntly the same limitation 
ap])lies if the trustee who conveys to him has notice of the breach 
of trust, although he himself has not(/t)- 


(r) As to this pica, which is now conlined in practice to tho case of a 
legal roortga^oo or other jiurchascr who robes on his legal estate against uii 
earlier equilablo incumbrancer, see, further, title EiiLUTT, Vol. XIII., 
pp. 70—79. 

fft'dd V. Eqerloa (1734), 3 P. Wms. 280, 281 ; Wory v. Windsor (Lord) 
(1743), 2 Atk. C30. Since pretence of title is suiUcient, the plea is available 
for a purchaser from one falsely asserting title, provided ho in fact gets the 
legal estate without notice of the title of the true owner (Jones v. Powles 
(1834), 3 My. & K. 581; Cailer v. Varler (1857), 3 K. & J. G17, 638 ; loung 
V. Toiinq (1867), L. R. 3 Kq 8(!l). 

(t) Trevimian v. JUosse (1684), 1 Vein. 246; Strode v. ]}laclhurnc (1796), 
3 Ves. 222, 226 ; Wallwiin v. Lee (1803), 9 V'es. 24, 32 ; Daniels v. Davison 
(1809), 16 Ves. 249, 25‘h 

(fl) Brnndhfn v. Drd (1738), 1 Atk 571. Where tho pica is set up by a 
raortgiigce with tho legal citato, there must ol course have been a con¬ 
vey an ce. 

(b) Millard’s Case (1678), I’leem. (CH ) 43. A mortgagee is a purchaser 
pro tanto (Willoughby v. Willoughby (1750), 1 Term Kop. 763, 767). 

(e) IIardinghatn v. Nicholls (1746), 3 Atk. 304 ; see Maitland v. lKi7«oa 
(1754), 3 Atk. 814, A past consideration is not enough (Aldi ill v. Maeonehy 
[1906J 1 I. R. 416. 

(d) See title Equity, Vol. XllI, p. 76, note (q) ; and as to tho plea, see 
Mitford on Pleading, 6th ed.. p. 319. 

(e) Bailey v. Barnes, [1894] 1 Ch. 25, 36, C. A .; see Windham v. Bichard- 
eon {1676)l 2 Cas. in Cli. 212. 

(J) Blaelwood v. London ('hatiered Bank of Australia (1874), L. R. 5 
P. t’.. 92, 111; title Equht, Vol. XIIL, p. 82. 

(g) Saunders v. Dehew (1692), 2 Vern. 271; DaillieT. M'Kewan (1865), 
35 Rftav. 177 ; Sfumjord v. Stohwnsser (1874), L. R. 18 Eq. 550, 663 ; litlo 
Equity, Vol. XIII,, p. 83. 

(h) So held iu Carter v. Carter (1857), 3 K. & J. 617, 640; Bedes v. John¬ 
son (1869), John. 304, 316; Mimford v. Stohwasser (1874), L. R. 18 Eq. 
556, 563; but referred to as a doubtful point in Bailey v. Barnes, [1894J 
1 Oh. 26, 36, C. A.; and see Btlcher v. Bawlins (1872), 7 Ch. App. 269, 274. 
It is opposed to the principle that tho legal owner’s right is paramount 
to every equitable charge not affecting his own conscience ( Liverpool Marine 
Or^it Co, V. Wilson (1872), 7 Ch. App. 607, 611). In Willoughby v. 
Willoughby (1756), 1 Term Rep. 763, 771, Lord Hardwicke consioMed 
that the trustee would be hable to his cestui qus trust, but that the 
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585 . Provided that the mortgagee gets in thfs legal estate or 
obtains the best right to call for it, it affords protection for all his 
incumbrances, whether created bidore or after the acquisition of liis 
legal title, as against all other equitable incumluaneos in whatever 
order they have been created (»;, and whether ho is the origins] 
mortgagee or is a transferee of any or all of the securities (k). This 
n(>cessarily follows from the principle that, where the equities nrc. 
equal except as regards time, the legal estate gives priority to the 
equities to which it is attached. Jlut the jiriority is only allowed in 
respect of advanciis raadi'without notice of earlier ineimihrancos (/), 
and the mortgagee loses hisjiriovity if ho parts \\itli the legal estate 
before the question lietween liiiuself and the earlier equitable 
incurabrancers arises (iii). 

586 . A transferee of a legal mortgage who tabes without notice 
is not affected by notice to liis transferor (a); hence a transfovee wlio 
obtains the legal estate and makes a further adv.inco gains priority 
over prior equitable incumbrances for the wliole of the money 
paid by him notwithstanding that the legal morlgagee had notice 
thereof at the time of a further advance by lihnselitn). 

687 . A trustee who lias the legal estate, and takes a mortgage 
of the irstui que trust's beuelicial inteiest, thereiiy gains prior’ty 

mortgagee would be protected byliis own want of notice, nyjon which Lord 
Kldon observed, in lix parte Knott (180G), 11 Ves. ( oy, 013, that j 1 the 
purchaser was sale the trustee ought to be so ; but tins docs not seem to 
loJiow. 

(i) Seo Lloyd v. Alluood, AUwood v. Lloyd (1859), 3 Do 15. & .T. 014, 657, 

0. A. 

(it) See Bates v. Johnson (1859), John. 304. 'I'hus a liansleree of ihe 
legal mortgage can hold the legal estate to j)rotect further advances made, 
at the date ol the transler {(Utrlisle Bankinq (Jo. v. Thompson (18S4), 28 
(’ll. ]>. 398; JJosLing w 13 App Oas. 582), or subsc<jueu(ly 

(iVyllie V. Pollen (1803), 3 Do (J J. A: l^in. 590), in either case uilhoufc notice 
of a prior cQuitable charge. 

(1) Lloyd V. Attwood, Atiwood v. Lloyd, supni In ('oole v iriThm 
(1860), 29 Jleav. 100, a question was raised whetiii i u couveyaneo oi the 
legal estate was subject to the prior legal chai’ge ercateil by a judgment 
registered under the Judgments Act, 1838 (I & 2 Viet. c. 110); but 
Romillt, M.R , avoided it by holding that the conveyiiiiee related back 
to an earlier equitable charge by deposit accompanied by an agreement 
lor a legal mortgage. 'J’hc imrehaser of an equity of redetnjilion who g<‘ts 
in a legal mortgage can use the legal estate to g:nii juionty lor purchase- 
money paid by him over an t'qiutahle charge ol wlucli lie had no notice 
(Hipkuis V. Amenj (1860). 2 (tiJ. 292). 

(wi) Roofier v. Ilarnson (1855), 2 K. A J. 88 

(n) Metiins Join ffc {11 tid), Ainh 311, 3 j;; 

(o) JVficocA-V, i.'Mrf (1834), 4 L .1 (on.) 33. I^o held in respect of the 
further advance of £900 made by the legal mortgagee (tlie original advance 
being £7,800) after notice of the second uiortgagf'. The jicrsoti who yiaid olT 
the first mortgagee, taking a conveyance of the legal e.'Uate, and making a 
further advance of £3.300, without notice, had iiriority for the full £12.000 
over the second mortgagee. This point as to the £900 is not specially 
noticed in the judgment, but it seems clear that when the transferee pays 
his money without notice ho cannot bo affected by notice to the transferor'; 
though it is presumed that, if he buys the mortgage debt at a discdhnt, he 
cannot then tack it as against a subsequent incumbrancer for more than 
th^ amount he pays; <*omparo Ledhrook v. Passman (1888), 67 L. J. (CH.) 
866, 8i • and see title liQoiii, Vol. XIIX., p. 83, note (fc). 
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over the cnstui que trnsfs prior incumbrances of which he has no 
notice {p). 

588 . If a ruortgap;or lias created a series of ef]uifcablo incum¬ 
brances be cannot a^ter^\ ards, except on the occasion of a further 
advance or other new consideration, give a later one priority by 
conveying to him the legal estate (q), especially if tne mortgagor 
has conti acted tu execute a legal mortgage to the eai'lier incum¬ 
brancer (?■); but notwithstanding such contract, he can ])refer a 
subsequent mortgagee by convojing to him the legal estate on the 
occasion of a now advance (s). 

689 . The possession of the titlo deeds by an equitable incum¬ 
brancer is important in considering whetlier there has boon such 
negligence on the part of the legal mortgagee as to dtqirive him of 
the beneiit of the legal estate (0; but the nii>re possession of deeds 
does not entitle the equitable incumbrancer to priority (ii), and in 
jiroceedings by the legal mortgagee ho can be reijuired to give 
them up notw'ith stall ding that he is a purchaser for value 

without notice (a). 

SUJI-SWJT 2 , - Tachmj. 

590 . The snpevioritv allowed in equity to tlie legal estate has 
given rise to the doctrine of tacking. Where a legal mortgage is 
followed by second and third mortgages, and the third mortgagee, 
having advanced his money without notice of the second mortgage, 
takes a transftir of the lirst mortgage and gets in the legal estate, 
he thereby gains priority for his third mortgage, and is entitled to 
payment of both the lirst and third mortgages before the second 
mortgagee is paid {!>}. 


(p) ritippn V. Lovegrove, Froisyerx Fhipps (187^;, L U. 16 T7(i. 80, 88; 
Fewmnn v. Seu'man (1885), 28 (!h. 1). (57-1. 

(q) Sharpies \. Adams (ISlill), 32 15eav. 213. 216. 

(r) Maxfield v. Burton (1873), Ji. 11. 17 Eq. 16, 19. 

(«) Garnlwm v. Shipper (1885j, 55 L. J. (cn.) 203. 

(t) See p. 342, post. As to the custody of title deeds, sco pp. 204 et seq., 
ante. 

(?i) Thorjte v iloJdsworth (ISiis), L. K. 7 Eq. 139, 146; see Taylor v. 
Bussell, [1891] 1 Ch. 8, 19. C A 

(fl) As to the change in the jiiactice in this rcspc-ct since the Judicature 
Acts, see title Equity, Vol. ^111., p. 78. 

(i>) Narsh V. Lee (1670), 2 V(>nt. 337; Braee v. Marlborough {Duchess) 
(1728), 2 P. Wnis. 491; Mafthem v. Cartwright (1742), 2 Atk. 347 ; WorOey 
V. Birhhead (1754), 2 Ves, Sen. 571; Belehier v. Benfortli (1764), 5 Bro. 
J*arl. Ca« 292; see Finch v. Shaw, Oolyer v. Finch (1854), 19 Heav. 500, 
508 ; Bates v Johnson (1859), John. 304, 313 ; Fhillips v. PhiUips (1861), 
4 lie G. l'\ &. J. 208, 216. This ])rivilcg6 is known as the creditor’s tabula 
tn navfragio, a torin attribute'll to Hale, C.J. (2 P. Wins. 491; 2 Ves. 
Son. 573); see title Equity, Vul. XIII., p 83. The Vendor and Pur- 
otiaser Act, 1874 (37 &■ 38 Viet. c. 78), s. 7, abolished tacking as from 
the coinnienoemcnt of the Act (7th August, 1874). This section was 
repealed.by tlw* Land Transfer Act, 1876 (38 & 39 Viet. o. 87), s. 129, as 
from the date when it oanio into operation, except as to anything duly 
done thereunder before the commencement of the repealing Act (1st 
January, 1876). Apparently, therefore, a legal estate acquired betwei^u 
these two dates gave’ no right to tack {Bobinson v. Trevor (1883), 12 
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691. The eBsential points in tacking aro: (1) that the advance to i- 

be tacked was made on the security of the land (c); (2) that the As between 
third mortgagee had not notice of the second mortgage when he Mortgagees 
made his advance (rf), and has otherwise, save as to time, an equal of Land, 
equity (c); (3) that he has got in and still holds (/) the legal Essentials 
estate (g ); and (4) that he holds the legal mortgage and the third 
mortgage in the same right (h). Q’he puisne mortgagee can protect: 
himself by getting in the legal estate pendente lite; for example, 
during an action by the second mortgagee to redeem the first (i) ; 
but not after a judgment finally settling the priorities ij). 

592. A puisne mortgagee cannot protect himself by getting in the Conveyance 
legal estate from a satisfied mortgagee, since the latter is a trustee 

____ _morlgapce 

Q. B. D. 423, 432, (1. A., partly overruled on another ground: ELoskinq ineffectual. 

V. Smith (1888), 13 App. Cas. 582 ; p. 332, pont). As to tacking againsta 
surety, see title Guauantee, Vol. XV., p. 514. 

(c) Lacey v. InqU (1847), 2 Ph. 413. Consequently a judgment creditor 
cannot get in the first mortgage and tack his judgment debt {Brace v. Mari- 
borough {Duchess) (1782), 2 P. Wms. 491; Ex parte Knott (1800), 11 Vcs. 

609, 617 ; Beavanv. Oxford {Earl) (1856), 6 Do G. M. & G. 507, 518); hut 
a first mortgagee, it he becomes also a judgment creditor, is treated as 
having made a further advauco on the security of the land {Ex parte Kmit, 
supra ; Baker v. Hams (1810), 16 Ves. 397 ; Godfrey v. Tucker (1863), 

33 Beav. 280). In this respect the Land Charges Registration aud 
Searches Act. 1888 (51 & 52 Viet. c. 51), s. 5 (title Exectttion, Vol. XIV., 
pp. 70, 72, note {a) ), seems to have made no difference. And as to tacking 
by jndgiuont croditors, see ibid., p. 70. 

{(1) Brace v. Marlborough {Duchess), svpra, at p. 495; Lacey v. Ingle, 
supra; Bates v. Johnson (1859), John. 304,313; including notice by 
peudens {Morret v. Baske (1740), 2 Atk. 52; compare Teni^ou v. Sweeny 
(1844), 1 Jo. & Lat, 710, 716). As to searches for Us pendens, see title 
Real PnorEKiY and Chattels Real. Notice to one of soveral joint 
mortgagees prevents their tacking a furl.her advance, even though that 
mortgagee has died {Freeman v. Lamg, [1899J 2 Ch. 355). 

(c) Lacey v. Tngle, supra, at p. 419. 

(J) Sec pp. 328, 329, ante. 

{g) Baiky v. Baines, [1894] 1 Ch. 25, 36, C. A. Apart fiom the legal 
estate, tho incumbrancers, if tho ofjuitios aro equal save as regards time, 
must rank in order of time; it is only by reason of the “ superior force and 
strength ” allowed in equity to the legal estate that the later incumbrancer 
gams priority (If orlky v. Birlhead (1764), 2 Ves, Sen. 571). Hence if after 
tho third mortgagee has got in the first mortgage, it turns out that tho 
legal estatti is outstanding, tho incumbrancers must be paid according to 
their priority in point of time {Brace v Marlbor uqh {Duchess), supra, at 
p. 496 ; PhtUiiis v. Phillips (1861), 4 De G. F. &; J. 20.S, 216 ; Thorpe v. 

Holdsworth (ISQS),!!. R. 7 Eq. 139,146); but, it a subsequent mortgagee 
gets in the legal estate, ho can tack his advance to the first mortgage, not¬ 
withstanding that he made the advance to, and took his security from, 
one who falsely represented himsdf to be owner (rowtijr v. Toung {1961), 

L. R. 3 Eq. 801; note (s), p. 328, ante). 

{h) Morret v. Paske, supra, at p. 63 ; Barnett v. Weston (1806), 13 
Ves. 130. 

(i) Marsh v. Lee (1670), 2 Vent 337 ; Brace v. Marlborough {Duchess), 
supra; Belehier v. Butler, Jtenforth v. Ironside (1760), 1 Eden, 523; 

Itobinson v. Davison (1779), 1 Bro. 0. C. 63; Booper v. Harrison (1855), 2 
K. & J. 86, 109. 

(/) Hawkins v. Taylor (1687), 2 Vem. 29 ; Bristol {Earl) v. Hungerford 
(1706), 2 Vern. 624; WoiHey v. Bvrkhead, supra ; Ex park Anoft, supra, 
at p. ' 19; Prosser v. Bice (1859), 38 Beav. 68, 74, As to an order 
scheduling inoiimbrances not being final, see Be ScoU's EsbaAe, Ex parte 
Johnston (1862), 14 1. Ch. R. 57. 
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for the equitable iuciimbraticers accordii);.^ to tlusir tirioritios (A); 
but he may get it in from an unnatisfieil mortgagee (f), notwith¬ 
standing that both he himrieif {ni), and also the first mortgagee (n), 
then liavo notice of the soco»d mot tgage. 

593. The doctriiio of tnclving is available whore a mortgage is 
made by way of trust for sale (o); and a statutory receipt by a 
building or other society (]>), if it vests the legal ostaie in a puisne 
iucumlu’ancer who pays off the society and mahes a further advance, 
operates to tlfo same extent as a conveyance, and enables him to 
tack bis furllicr advance to the mortgage ( 7 ). 

594. A legal mortgagee, who makes a further advaiico without 
notice of an intermediate incumt'raiiee, is enutled to priority for 
hits fuitber advance by viitue of his legal estate (r). And apart 
from tlie legal estate, where a mortgage is made to cover a present 
advance and further advances, the mortgagee is entitled to tack the 
further advances by force of the contract, and be can do so as against 
inteniiediate incumbrances, not protected by the legal estate, of 
which he bad no notice at the time of the further advance; and the 
same principle applies <0 a mortgage to secure a current account {s). 

(7.) nafra v. JoMi^on (18i>0), .lolin. ”(M, 310 . I'mvttcr v. THoe (IS,)!)), 28 
Deav. fiS, 74 ; Taylor v. Jiussdl, A. (’. 241, 25S); sco title KoeiXV, 

Vol. XIIJ , pp. 83, 84. 

(1) Harley v. Jhirneft. [18111] 1 Oh. 25, C. \. 

{j») Manh v. hec (167<l), 2 Vent, 337 : Worlley v. Itirlhead (1754), 2 Vea. 
Sea. 574; see Bdchrcr v. Ihitler, Benforthx. /roii'tidc (1700), I Edeu, 523, 
530 ; Blackvcood \ . London (ihartered liarik of Avulralia (1874), L. R. 5 1*. (!. 
02,111 ; Taylor v. Kassell 11801] 1 Ch. 8, 27, (J. A ; allinned, [1802] A. 0. 
244, 259 ; Taylor v. London and Covnty Bankiny >'o , London arul Coiinirj 
Banhtng Vo.x. Nixon, [1001] 2 Ch. 231, C. A ; see title P^yeiry, Vol XIII., 
p. 83. 

(a) See Peacock v. flurt 4 L. J. («’n.) 33 : title KoniTr, Wd. XTIT„ 

p 83, note (7-). Hut tins gu'cs the, tirst moi tgagoc power to pieJ'er the third 
{Hooper v. Ilanixon (1855), 2 K & J. 86, 100 ; and see p. 330, anfe ); and it 
must not be assumed that it both second and tlind moitgagees were offering 
to redeem, the legal mortgagee could, by tranRieniiig the legal estate to tho 
third, give him priority; see ICcsf London (Urniniereial Jinulcx. Eelianee 
Permanent Building Bociely (18S5), 29 Ch. IV 954, 9(5.3, C. A. 

( 0 ) 1'hus where there is a legal mot tgage to A., a second mortgage to IJ., 
and an assignment to (\ (without notice of li.’s mortgage) on trust to Bell 
and p.ay A. and debts due to I) and C., and the residue to tho owner, C., on 
getting in A.’s mortgage and the legal estate, can taok Ids debt to the first 
mortgage and exeliide 11. {Speneer v. Pcareon, Pearmnx. Spcwccr (1867), 
24 Ileav. 266; see iriiwof v Hike (1846), 6 Hare, 14, 21); but a trustee 
lO sell and pay first, second, and third mortgage debts and to pay the sur¬ 
plus to the mortgagor, w?hcre n<» debt is then duo to him, is in the position 
of the mortgagor, and if he jiaya off the first mortgagee (with the legal 
estate) anil third mortgagee (who had no notice of the second mortgage), 
and takes tiansfers of their seeuiities, he cannot taok against the second 
mortg;igep, any more than the morlgagor himself could have done {Led- 
tiroolc V. Paxeniiin (1888), 57 L. .1. (eii.) 856). 

(p) See title BuittUNG SocmriKS, VoL III., p. 371. 

Cq) Iloeking v. Smith (1888), 13 App. Cas. 682, 688, overruling on this 
point Robinson v. Trevor (1883), 12 Q. B. D, 423, C. A. 

(r) Bmce v. Marlborough {Bueheee) (1728), 2 P. Wins. 491; Morret v. 
PasJee (1740), 2 Atk. 62,63 ; Shepherd v. TtUey (1742), 2 Atk. 348 ; Tenison 
V. Sieeeny (1844), 1 Jo. & Lat. 710, 715; Wyllie v. Pollen (1863), 11 W. R. 
1081; and compare Peacock v. Bwi, eiwra. * 

(«) Uopkinson v. BoU (1861), 9 H. L. Cas. 614; Calisher y, Forbee (1871b 
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But uotiee of a 8ubHeqiient iucunibrauce prev’eiits any furthef i. 

advances from gaining priority (/), even tlioiigh made in pursuance As between 
of a covenant in the original mortgage (u), and, where the amount Mortgagees 
of the further advances is limited by the mortgage, advances beyond of Land, 
the limit cannot be referred to the mortgage, and can only be t.iched ' 

by virtue of the legal estate (/y). 


595. Bebts which liavo not been inciirred on the security of the RiTcct of 
land cannot ho tacked oiblier against the mortgagor (c) or persons oi 
claiming under him iiil<>r i iron {d ); hut after his death they can he ^ 

tacked against persons on wlioiu the equity of redemption has tacking debts, 
devolved, so far as the laud is in their hands assets for payment of 
tlie unsecured debt (c). Thus, since both specialty and simple 
contract debts are payable out of land (/'), they can be tacked as 
against the heir or devisee (//); and a mortgagee of leaseholds can 
tack a specialty or simjdo contiact debt as against the executor (h); 
and now that real estate devolves upon tlie personal reprt^sf'.iitfi- 
tives (i), the riglit to tack is available against them as regards both 
real and ])ersoniil estate. But this tacking is iillowod only for tho 
pur]»oso of avoiding circuity of action (A), and it cannot bo matlo 
use of so as to gam priority over other creditors (/;. 


7 Oh. App. 109 : lie (t'llifine'e EsUiU (1885), 15 L. 11. Ir. 189, 373. C. A. ; 
see Wevujer's PoUcif, |]910) 2 Oh. 291, 295. 

(t) TloplnnHonv. Holt (\8(S}),d 11. L. Cas.Sli; London and Gonnly Banlcinq 
Go. V ItatehlJe {ISSi), 6 App. (3aB. 722; Bradford Ilanli ti (Jo. v. Bt ifjtjH (1886), 
l2App. Oas. 29; Union Bank of Scotland y. National Bank of Scotland 
12 App. Oas. 63. At first it was held that the second tnortga<>ee would he 
po8t])oiied to the further advances, if he had notice of the nature of tlie 
first niorlgago (Gordon v. Graham (1716), 2 Eq. Cas. Ahr. 598); but this 
was doubted (Hlunden v. Desart (1842), 2 Dr. & War. 405, 431; Shaw v. 
Neale (1855), 20 Boav. 157; (1858), 6 II. L. Cas. 581, 608), and finally 
overruled by/7op/i Iasou v. Bolt, eiipra. As to exclusion of the rule by a 
trade custom, see ])aiin v. ('ill/ of London Brewery f'e. (1869), L. K 8 Etp 
16.5; Mensies v. Lighifoot (1871), L. R. 11 Eq. 459; and title Custom 
AXX) Usages, Vol. X., p. 275. As to constructive notice, see title Eyui'Ci, 
Vol. XIII, pp. 84 et seq. 

(a) WestY. Williams, (18991 1 Cli. 132, C. A. 

(b) See Jloplinson v. Boll, supra. 

(c) Anon. (1756), 2 Ves. Sen. 662 ; Jones v. Smith (1794), 2 Ves 372, 376 ; 
Du Vigier v. Lee (1843), 2 Haro, 326, 339. 

(d) Coleman Y. ll'tncA (1721), 1 P. Wms. 775; Troughhn y. Troughton 
(1748), 1 VoA Sen. 86; Ada7n8 v. Glaxton (1801), 6 Ves. 226; Bichardson 
V. Horton (1843), 7 Beav. 112, 123. 

(e) Hence, when land was only assets for specialty debts by which tlie heir 
was bound, such debts eould be tacked against the heir or devisee (Coleman 
V. Winch, supra ; Trouqhton v. Tionghton, swpra ; F.lvy v. Norwood (1852), 
6 De G. & Sm. 240; and see note to Brice v. Fasinedge (1770), Amb. 
685). 

(/) See title Executors and Adminisxratoks, Vol. aiV., p. 246. 

(g) Eolfe V. Chester (1856), 20 Beav. 610 ; Thomas v. Thomas (1856), 22 
Beav. 341 

(h) Coleman v. Wineh, supra. 

(i) Land Transfer Act, 1897 ( 60 & 61 Viet. o. 66), s. 1. * 

(k) Anon. (1755), 2 Ves. Sen. 662 ; Troughton y. Troughton, supra; Jones 
Y.Smith, supra ; see title Equity, Vol. XIII., p. 71, note (w). 

(Z) Pile V. BiU (1876), 23 W. E. 440 ; see Hearns y. Bance (1748), 3 Atk. 
630 ; Adams v. Claxton, supra ; Bolfe v. Okestetf supra; Irby v. Irby ( 1855), 
22 Beav. 217. 
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Sub-Sect. 5.—As between Equitable Morffjdi/ec^, 

696 . When the legal o.state is outstanding the priority of 
incumbrancers depends in the first instance upon their ordttr in 
point of time (tm). This is in accordance with the maxim qui prior 
est tempore,potwr est jinriu), Rud follows from the principle that the 
mortgagor can only confer on the later incumbrancer such title as is 
left in him; that is, ho conveys subject to the earlier incumbrance (o). 
Against such earlier incumbrance the later incumbrancer cannot 
rely on the plea of purchase for value without notice (p), and he 
can only gain ju'iority on the ground of some act or neglect of the 
earlier incumbrancer of such a nature as to render it inoipiitable 
for him to retain his initial advantage {q). Similarly where 
land is mortgaged in breach of trust by a trustee or other person 
in a fiduciary position to a mortgagee who doe.s not obtain the 
legal estate, the mortgagee is postponed to the claims of the 
beneficiaries (r). 

Stir-PECT. 4 .—Effect of Iteyistrnfion 0 / Thais. 

597 . Lhidor the Middlesex Eegistry Act, 1708 {.sO, memorials of all 


(nt) As to tlio order of deeds executed at the sauio time, see title Dkei>s 
anu Othek Instrumkst.s, Vol. X., p. 4.31); Hopyood v. Ei nest 
.3 De G. .1. &; Sm. 116. As to statutory charges ranking in order of time, 
see I’olloek v. Lands Improreineiit Vo. (18S8), 37 Oh. 1). 661. In a contn- 
hntory mortgage to trustees and their solicitors, taken in the names of the 
solicitors, a guaiantee by the solicitors of the trustees’ portion does not 
postpone the solicitors as mortgagees {Stokes v. Erance, [1898] 1 Oh. 212). 

(») Brace v. Marlborough (Duchess) (1728), 2 P. "Wms. 491, 496; iril* 
loughby v. WiUouqhhy (1766), 1 Term Rep. 763, 77.3 ; see Mackrdh v. 
Summons (1808), 15 Ves. 329, 354; Hooper v. Ilarrison (18.5.5), 2 K. & J. 
86, 109 ; Very v. Eyre (1863), 1 Do G. .J. & Sm. 149, 167, 0. A. 

( 0 ) Phillips V. Phillips (1861), 4 De G. F. & J. 208, 215 ; West v. Williams, 
[1899] 1 Ch. 132. 143, 0. A.; see title F.quitt, Vol. AIII, ]>. 79. A mort¬ 
gagee, whether legal (TFifoon v. Kelhmd, [1910] 2 Oh. 306) or equitable (Ee 
VonnoUy Brothers, Ltd , Wood v. The Vo , (1912), 66 Sol Jo. p. 360), who 
provides the money for tlie pui chase of propeity will have priority over 
debenture-holdors ; and see title Equity, Vol. XIIL, j). 88, note (ft). 

(p) Phillips V. Phillips, snpia 

(q) Thorpe v. Uoldsworth (1808), L. R. 7 Eq. 139, 146 ; Taylor London 
and Vonnty Banking Vo , London and Vounty Banking Vo. v. ' Nixon, [1901] 
2 t’h. 231,260, 0. A. Uo cannot gam priority by giving notice to tho legal 
mortgagee, the rule as to priority by notice not applying to land (see title 
Equity, Vol. XIIL, p. 80), and when a debt is secured on land such rule 
does not apply to the debt, so that an eqnit.ablo incumbrancer does not gain 
priority by giving notice to the mortgagor (Re Richards, If amberRichards 
(1890^ 4f> (’h. D. 689); and similarly as to an equitable sub-mortgagee 
(Iloplins V. Ilemsworth, [1898] 2 (!h 347). 

(j) Vnve V. fVtwe (1880), 15 Ch D. 039; Tlarpham v. Shacklook (1881), 
19 Ch* I) 207 , (*'. A. As to priorities in respect of a renewed lease, see Re 
Morgan, PtUgrem v. Pillgrem (1881), 18 Ch. D. 93, 0. A.; and in respect of 
a reversion purchased instead of renewal, see Leigh v. Burnett (1886), 29 
Gh. D. 231. As to beneficiaries lieing bound by the acts of their trustees, 
Kce Re Ffrench's Eslute (1887), 21 L. B. Ir. 283, C. A.; Re Sloans's Estate, 
[1895] 1 1. K. 140; Ee BobbeWs EsUite, [1904] 1 1. B,. 461 ; note (m), 
p. ; title Trusts 4NI) Trustees. 

(«) 7 Anne, c. 20; see Land Registry (Middlesex Deeds) Act, 1891 
(64 & 66 Vict. 0 , 64); Land Registry (Middlesex Deeds) Rules, 1892 (Stat* 
B. & 0. Rev., Vol. VTI., Land (Registration), England, p. 128); and, 
as to registratioa of instruments and as to the instruments which require 
registration, see title Beal Property and Chattels Real ; and p. 80, 
unte. 
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deeds and conveyances may be re{?istered (/), and every deed is to be i, 

adjudged fraudulent and void against any subsequent purchaser or As between 
mortgagee for valuable consideration, unless it is registered before Mortgagees 
the registration of the conveyance to the subseijuont purchaser or Land, 
mortgagee («). Prirnd facie therefore registered mortgages atfecting 
land in Middlesex rank according to date of registration (a), and 
registered prevail over unregistered mortgages (h). But registration 
is not allowed to avoid the effect of notice, and a registered mort¬ 
gage is postponed to an earlier unregistered mortgage of which 
the registered mortgagee had actual notice at the time ho made his 
advance (c). 

Moreover, such registration is not notice to subsequent mort- siatuioiy 
gageos (d), and the statute does not abolish the effect of the eiTcctou 
legal estate. Jlence a later unregistiired legal mortgagee has Jir'jrtetute** 
priority over an earlier registered equitalffe mortgagee (d), provided 
he took without notice (d): and a legal registered mortgagee can 
tack a further ad\aiice made w'ithout notice, but after the registra- 


(t) As <0 ivlicther cliargcB aiMng in favour of suretiiw by payiueut 
require registration, see title Guarautke, Vol. XV , pp. 513. 522 

(a) Land Itegistry (Middlesex Deeds) Act, 1891 (54 & 55 Vict. c. 64), 

B. 1. 

(a) Whore registration of two deeds is effroie-i on the same day and at 
■t he same hour, that which bears the earlier number is presumed to have 
Ijeeu registered first (Vere v. Penjiell, Hunt v. A’ewe (1863), 2 Hem & M. 
170). A mortgage-subsequent in date, given priority by registration, has 
priority for all purposes, includmg the right of eousolidatioii (ibul.). As to 
consolidation, see pi). 208 el set/ , ante. 

{b) Be Wight's Mortgage Trust (1873), L. R. 16 Eq 41. 

(c) Le Neve v. Le Neve (1747). Amb. 43,6. As to notice of a ]udgment,, see 
Tunstall v. Trappes (1830), 3 Sim. 286, 301 ; Benham v. Keane (1861), 1 
Joim. & H. 685; affirmed, 3 Do G. F. & J. 318, C. A. At law the first 
registered conveyance has priority {Doe d. BoHnson v. AUsop (1821), 5 
B. & Aid. 142); but in equity a subsequent mortgagee registeimg in order 
to obtain priority over a charge of which he has notice commits a fraud, 
and, in accordance with the principle that equity will not allow a statute lo 
bo made an instrument of fraud (sec title Equity, Vol. XII f, p. 75), his 
registration is not allowed to be effectual {Chevalv. Nichols (1725), 1 l^tra 

... ... •« -*«-« « / « ^ i 1 A 1 1 mx * 1 1 - 

criticised as an infringement of the statute, but has been acquie.soed lu 
{WyaUw. Jiaricell (1815), 19 Ves 435; Agra Bank, lAd v. VIuitv (1874), 
L. R. 7 I£. L. 135). The notice to the registered mortgagee must, however, 
be actual, and not uiorcly constructive notice {Aqm Bank, Ltd. v. Barry, 
supra, overruling Worniaid v. J/ai/lund (1865), 35 L .1. {cii ) 69), '''notice so 
clearly proved as to make it fraudulent in the purchaser to take and register 
a conveyance in prejudice to the known title of another”; see Jolland 
V. Stainbridge (1797), 3 Ves. 478 ; 'Wyatt v. Bamvll, supra ; Chadwich v. 
Turner (1866), 1 Oh. App. 310, 319; compare Beuhani v. Keane (1861), 3 
De G. r. & .1. 318. C. A. Suspicion of notice is not «-nough {JlimA v. Dodd 
(1742), 2 Atk. 275); nor is lis pendens notice for this purpose (IFv. 
Barwell, supra ; VFaUace v. Donegal {Ma/rquis) (1837), I Dr. & Wal. 461) ; 
though a«*-tual notice to an agent is actual notice to the prinoipal {SheMon v. 
Cox (1764); Amb. 624 ; Bolland v. Bart (1871), 6 Oh. Aj>p. 678; Agra Bank, 
Ltd. V. Barry, supra). But a mortgagee who takes without notice of a 
prior mortgage, either unregistered or defectively registered (Bstex v» Baugh 
(1842), 1 Y. & C. Oil. Gas. 620), can, on receiving notice, gain'priority by 
cegietering; see Blsey v. Lutyens (1850), 8 Hare, 159. 

(d) Moreeock v. DtoUna (1768), Amb. 078 ; Willmns v. Sorrdl (1790). 
4 Yes. 389 ; BusheU v. BuslieU (1803), 1 Sch. & Lef. 90, 97 ; Underwood v, 
OottihHon (Lord) (1804), 2 Sch. & Lef. 41, 64; Be BusseU Bond Fundswte- 
Moneys (1871). L. R. 12 £q. 78, 83. 
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tion, of ft second mortgafre (e). If the second mortgagee wishes to 
prevent this he can do so hy giving notice. But unless the legal 
mcitgagee registers a charge for his further advance ho cannot 
assert it against a later l ogistered mortgagee; as against such later 
mortgagee the charge for the further advance is void under the 
statute (/). Similarly, while an equitable unregistered mortgagee 
cannot, hy getting in the legal estate, gain priority over a subse¬ 
quent equitable registered mortgage, yet, if his equitable mortgage 
is subsequent to the registered mortgage, and he advances Ins 
money without notice, he can got in the legal estate i.nd thereby 
obtain ju-iority over the registered mortgage (<j). 

"Wlievo a registered moitgago is given to secure present and 
fiilnre advances, its validity for the lurthor advanccis over subse- 
((uent incumbrances does not depend on the possession of the legal 
(fstate, and it secures such advances as against siiljsequent registered 
incumbrances not protected by the legal estate, so long as the 
advances are made without notice, and do not exceed any limit 
ppecilied in the mortgage. But advances beyond the limit require 
a fresh charge (//). 

598 . Tinder tlie Ynrlishire Begistries Act, 1881 (j), assurances 
entitled to be registered have priority according to tlio date of 
regirtlration, and not according to the date of the assurances or of 
tlui execution thereof; hut this does not interfere with the })rionties 
as l)etween tliemselves of any assurances the dates of registration 
of which maybe identical (A:). All priorities given hy tlio slatuto 
must liave full elTect in all courts, exciqit in cases of actual frauvl, 
and all persons claiming thereunder any legal or equitalile interests 
are entitled to corresponding priorities ; and m> priority is lost 
merely hy actual or constructive notice, except in (jasos of actual 
fraud (/.■). Moreover, tacking is expressly abolish oil as regards all 
lands ill Die three ridings, excejit as regards any estate or interest 


(c) Bedford v. Bavlhouae (i7.j0j, 2 Kq. Cas. Abr. G15; WrigJiison v. 
Tludhon (17.38), 2 Eq. Cas App CU9 

(f Credland v. Pvtfrr (1874), 10 Ch. App 8. 

(//) 8 ep Credland v. Toiler, fiiipra. The t‘OiT< spoiiding liisli stal nl**. (17(t7) 
fl Anne, c. 2, 8. 4, contains llic lurthcr provj.'^ion that legistcic<l duods aio 
to bo “ good and effectual, loth m law and equity, aocording to the 
juiority ot time of registering,” and tliese words make a rogislercd equitable 
mortgage jirevail over a legal mortgage. Hence in Ireland an unregistered 
legal mortgage does not prevail against an eadier registered equitable mort¬ 
gage, and'the doctrine of tacking is excluded {Bushell v. BualuiU (1803), 
1 Sell. & Lef. 90, 98 ; Laiouch' v. Dmsany {Lord) (1803), 1 Sch. & Lef. 137, 
157, 160; Drew v. Uorhury {Earl) (1846), 3 Jo. & Lat. 267, 298 ; MiU v. 
/7t7i(1862), 3 H. L. Oan. 828); but the Irish statute does not, any more 
than the Middlesex Registry Act, 1708 (7 Anne, o. 20). make a registered 
mortgage prevail over an earher unregistered mortgage of wliich the regis¬ 
tered mortgagee had notice at liie time of his aiivanee {Agra Bank, Ltd. v. 
Hurry (1874), L. R. 7 II. L. U-'i). 

(h) Compare Hopkinson v. Toll (1801), 9 II. L. Cas. 511; see pp 332, 333, 
ante; and Re (LByr e's Estate (1885), 16 L. R. Ir. 373, C. A. 

(i) 47,& 48 Viet. c. 64; see further, p. 87, ante.. 

{k) Yorkshire Registries Act, 1884 (47 & 48 Viet. c. 51), s. 14. Tliis 
prux.don gives to a volunteer no further priority or protection than Ids 
grauior was pip I tied to, and a disposition or charge which would be frauan- 
lent and void if unrngistereil is fi'andulent and void notwithstanding regia- 
tratiou (ibid.). An to registration not being notice, gee note {t), p. 337. 
font. 
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which existed before the 1 st January, 1885 (Z). Jlence, all niort- i. 

gages and charges on lands in Yorkshire rank accoiding to ])riority As between 
of registration, and the legal estate does not give to a subsequent Mortgagees 
registered incumbrance priority over an incumbrance previously of Land, 
registered (?n). " 

(Jnregistered instruments are not expressly made fraudulent and Unregistered 
void against registered instruments, and in terms the statute (w) instruments 
jirescribes only the order of priority between registered instru¬ 
ments (o); but in effect it gives such instruments priority over all 
instruments entitled to be, but in fact not, registered*(p). As 
between themselves unregistered charges rank solely as equitable 
incumbrances, since the legal estate does not give priority ( 7 ). 

A mortgage for future advances registered under the Yorkshire FuiUirr 
Ilegistries Act, 1884 (r), is a good security for the further advances— advances, 
but if any limit is specified, only up to that limit—against a second 
mortgage, whether registered or not, of which the mortgagee has no 
notice at the time of tlie further advance (.s). klere registration of 
l,he second mortgage is not notice (0- But whore the limit is 
exceeded, and also where a first registered mortgagee makes a 
further advance when his mortgage does not cover such advance, 
ho cannot include the further advance against a subsequent registeroil 
mortgage unless he has taken and registered a fresh charge for it 
before tlie registration of the subsequent mortgage ( 7 /). 

(l) Yorkshire Registries Act, 1884 (47 & 48 Viet, c C4), s. 16; sec Manks 

V. WhUrlnj, L1911J 2 Ch. 448 ; 11912] W. N. 83, C A. 

(m) Yoifehire Registries Act, 1884 (47 & 48 Viet, c 54), s. 16, which 
exiu’essly excludes the prot.eetion of the legal estai^^, and so produe^es the 
saino result as the Irish statute. (1707) 6 Aimo, e 2 (see note (g), p. 336, ante). 

in) See note (i). p. 336, mte. 

( 0 ) It is framed in this respt'ct dilTereiitly both from the Middlesex and 
Jrihli Acts ; compare Ke Burke'n Estate (1881), 9 L. R Jr. 24, C. A., on the 
Irish statute (1707) 6 Anne, c. 2 (wheiv, however, the decision was that a 
sei'urity by deposit of title deeds without writing did not require registra- 
tion); iontra, where tlio deposit is in pursuance of a written undcitaking 
{Fullerton Provineial Bank of Ireland, (1903] A. C. 309) 

(p) See article in 52 Sol. do 168, where colonial decisions on correspond¬ 
ing statutes, which support the statement in the text, are discussed; and 
compare Black v. Williams, [1895] 1 Cli. 408, on shipping mortgages. A 
conveyance which in fact only comprises the int.erest of the grantor sub¬ 
ject to unregistered charges does not give priority {Jones v. Barker, [1909] 

1 Oh. 321). 

Iq) Yorksliiro Registries Act, 1884 (47 & 48 Vicl e. 54), s. 16, which is 
not confined to registered iiistrumontfi, but apjilies generally to lauds in 
Yorkshire 

(r) 47 & 48 Viet. c. 54. 

(«) Be O'Byrne'6 Estate (1886), 15 L. R. Ir. 373, 0 A , which appears to 
apply to the Yorkshire Registries A.ct, 1884 (47 At 48 Vict. 0 . 64); and see 
p. 332, ante. 

(<) Registration m as not equivalent to notice prior to the passing of the 
Yorkshire Registries Act, 1884 (47 & 48 Viet. c. 54); see Wisman v. 

Westland (1826^ 1 Y. & J. 117,120, The -Yorkshire Registries Act, 1884 
(47 &:48 Viet, c 64), s. 15, made registration actual notice, but this is 
jepealed (Yorkshire Registiies Amendment Act, 1885 (48 & 49 Viet. c. 26), 
s. 5); and see Manks y. Whilchy, [1911] 2 Oh. 448 , on appeal, [1912j 

W. N. 8.3, 0. A. 

(«) 3'hc Yorkshire Registries Acts, 1884 (47 & 48 Viet. c. 64), and 1885 
(48 & 49 Viet. c. 26), ovemUe (hedland v. Potter (1874), 10 Ch. App. 8 (see 
p. 336, aide), tor Yorkshire, as to advances made suhsequenuy to the 
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Thus in practice a banker who has taken and registered in 
Yorkshire a mortgage to secure a current account up to a certain 
limit can honour the customer’s cheques up to that limit without 
searching the register again until he has actual notice of a further 
registered mortgagtJ. When the limit is reached he must not 
increase the overdraft without searching the register and taking a 
fresh charge. In Middlesex he must also ohlain the legal estate, 
unless he ]-elie.s on the deposit of the deeds. 

Srit-SKiT. fK— Tdlf io Land 

599 . Where the title to laud is registered under the Land 
Transfer Acts, 1875 and 1897 (j;). registered charges on the laud rank 
as betw'een themselves according to the order in which they are 
etitejvd on the rcigister. and not ac-cording to the order in which they 
ai’e createtl (a), liicuiiihraiices which are not registered rank behind 
registered charges, but as betvetm themselves their priority is deter¬ 
mined in the same manner as if the land was not on tlie register (/;)■ 
The legal estate in the land is not necessarily in the regis¬ 
tered proprietor (c), and as hetvi'eii unn'-gistered cliargc'S it imiy 
he used for the purpose of gaining priority or of tackingii/). But 
the possession of the legal estate is immaterial as between registered 
charges ; thus a lah'r registered iiicumhrancer cannot by getting in 
the legal estate acquire jiriority over an earlier registered iiicum- 
hrancer, nor can a registered incnuihrancer with the legal estate 
lack a siihsc'quent charge as against an intennedialo registered 
incuml>raiicer(c). lint whore a registered charge is given to si'ciire 
present and future advances, or a current account, it is liffective 
to secure the future advances or the account until the incumbrancer 
has notice of a su))Soquent registered charge ( /'); and, for this 

second registered mortgage which are not covered by the first moitgage : 
whether made before or alter the second mortgage, they require to be 
covered by a new registered charge, and, to be available against the second 
mortgage, the new charge must be prior in registration 
(j:) 38 & 39 Vict. o. 87 ; 60 & 61 Viet, c 65; and see, further, pp 84-86, 
ante. As to registration of title generally, see title JIual PaoPiiiiTY and 
O uATTELs Real. 

(fl) Land I'rnnsfer Act, 1875 (38 & 39 Vict c. 87), s. 28, Tnstnimenta 
d'livcrcd at the Land li(*gis(rv (Luicoln’s iiiii Fields, London) rank in 
om1('i' of delivery (Laud Traiisler Rules, 1903, r 1II). As to two or more 
mstniments delivered by the same person, see ihid., r. 112. As to instru¬ 
ments delivered by post or under cover, see ihiAl., r. 113. As to priority 
notice in le^pect of an intended liansaetion. see iftw/, r. 117. 

(h) See liaud Tijinsler Act, 1875 (3S «& 39 Yict. c. 87). s. 49. under wbieli, 
subject to tlie maintenauco of the estate and right of the registered pro- 
pi iet(»r, interests can be ereati'd oit tlio r glster. Since registered charges 
are erealed in virtue oi the regislered title, these appear to have an absolute 
priority ovt"‘ unregistered chaigi's; but an unregistered incumbrancer can 
protect, himself by a notice oi caution entered on the register {ibid ). 

(c) Cfipilfil and (Jouniien Banl, Ltd. v. lUmitH, |1903] 1 t’h. 631, A.; 
we p. 85, ante. 

id) Unregistered charges take effect as between theniselviis in the same 
maimer as it the land was not registered. Sec l^and Traiisler Act, 1875 
(38 & 39 ¥ict. c. 87), s. 49, and pp. 327. 330, ante. 

(e) Land Transfer Act, 1875 (38 tk 39 Vict. c. 87), s. 28. 

(/) * barges to secule further advances are pnivided for by Land Tranafdl’ 
Rules, 1903, r. 160; and tl'-y appear to be subject to the principle o^ 
Uopkinson V. Laii (1801), 9 11. L, Oas. 514; see pp. 332, 333, ante. 
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pnrpoHe, the niei’e repstration of the subsequent charge is, 
apparently, not notice [g). 

SacT. 2 .—As between Mortgagees of Personalty. 

Sttii-.Skct. 1.—Notice. 

600 . Where the mortgaged property is a clel)t or other money 
owing (//), or an interest in trust funds (i), a mortgagee who gives 
notice to the deldor or trnst(!e gains priority over a mortgagi'o 
earlier in date who omits to give notice (/.)■ The omission leaves 
the property under the control of the mortgagor, and deprives the 
second mortgagee of the clumce of ascertaining the existence of the 
Jirst mortgage by inquiry of the debtor or trustee. The priority 
of the second mortgagee does not depend on whether in fact ho 
made impiiry; in such a case it depends solely on notice (0; but a 
solicitor’s lien on a policy does not lose ])riority by the solicitor's 
omission to give notice.('wh Where the notices are couteui]) 0 - 
raneous the incumbrances rank in order of timo(»). 

601 . Insurance policies are, in respect of notice, subject to the 
same rule as other choses in action, and notice to the ohice by a 

{q) pp SS."), S.*)?, nnic, as to rcglstintion of deeds. 

ih) It is sudinent if nol.ice is given to tho person by whom payment of 
the assigned debt is to be inadi*, whether that person is himself liable or is 
merely ehavged with the duty of making the payment {Addison v. Cor 
{1872), 8 (’ll. A])p 76, 71)); but he must at tho time ho reeoives tho notice 
be bound by some <*onf,iaet or obligation to leeeive and pay over, or to pay 
over if be bas pi-i'viously reeiMved. tho iund out of wliich the debt Is to bo 
satisfied. 'J'he doctrino of aequiruig priority by notice does not apply to 
laud (sec title EiiiriTV, Vol. XIEI , p 80), nor to pernuialty which by 
sfatute IS real estate {Jie. Corew's Estate (1868), 16 \V. 11 l(i77); but it 
ajiplics to proceeds of sale of real estate or to any interest in land wlneli 
can only reach the hands of the assignor in the form of money [lie Ilvqhch' 
Trusts (186-1), 2 Ilcm. & M. SD. 92 . Ee TtocMs EsUite (1890). 2.') L. li Ir. 
284, 292, fl. A ; Llojfd's Jlanlc v. /Vomni, [1901] 1 Ch. 865; sec title (’ho.sf.s 
IN Action, Vol. IV . ]>. 386). As to mortgages of ehose.s in action, see 
pp ]\ii} et srg , ante 

(I) Dearie v. Hall (1828), 3 Kass. 1, 11, 12,*23. 

{L) As to the position of a frnsleo in bankruptcy, see title, IIankki'P'ioy 
AND In.solvi-’.noy, Vol Tl., p. 189, note (#). 

(/) H'ord V. Duneomhc, [1893J A. (), 369; see title (’iiosus in Action, 
Vol, IV., pp 379 et seq., where tho question of priouty by notice, ami 
the nature ol the notice required, are fully disciussed As to notice when* 
there are several tru tiws, see ibid., p. 383. A notice, given to all the trustees 
18 a sullieient prof-eetion, notwithstanding that, new trustees are subse¬ 
quently appointwl {Be Wasdale, Hrillin x. Parlridqe, [1899] 1 Ch. 163); a 
notice given to one only is not a suttioiciit proteetion {Txmson v. Rams- 
bottom (18.37), 2 Keen, 35, 60); see Ward v. Duncoiuhe, supra). Notice 
given to an executor who .afterward.s renounces (AV Dallas, [1904] 2 (’h. 
385, 0. A.), or to an administrator before he obimiis administration {Be 
Ktnahan's Timfe, [1907] 11 K. 321), is ineffectual. AVhere tho mortgagor 
claims under a derivative settlement, the notice must be to tho trustees 
of that settlement (title Choses in Action, Vol. IV , p. 382 ; Stephens v. 
Green, Green v. Kmght [1905] 2 Ch. 148, C. A.). As to as-signments executed 
abroad, see title Choses in Action, Vol. IV., p. 366. 

(Mt) West of England Bank v. Batchelor (1882), 51 L. J. (cii.) 199 » but this 
was partly on tho ground that, since the solicitor held tho policy, there was 
nptice to aU the world of an outstanding interest in it; see pp. 342,344, post. 

(it) Boss v. Hopkinson (1870), 18 W. R. 726; Calisher v. Forbes (1871 )i 
7 Ch. App. 109. 
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later incumbrancer will, in the absence of other circumstances, give 
him priority over an earlier incumbrancer (o). 

Companies are not boiuKl to receive notice of assignments of 
shares, and the priorities of incumbrancers on shares are therefore 
not regulated by notice 

Ruo-Sect. 2.— Hegistratlon . 

602. AVhere securities on personal jiropurty require to he 
registered, their jiriority is detormiriod by the order of tho dates of 
rogislnition. This is so as regards hills of sale(q), mortgages ot 
sliips ami shares of ships (r), and patents (-v). 

Sub-Sect. .‘i.— Stop Orders on Funds i/i Court. 

603. "Where tho subject of the security is a fund in court, the 
obtaining of a stop order gives the same jirioiity as notice to the 
trustees witli regard to funds in their hands (a), and notice to 
the trustees is inellectnal (/;); but notiee to tho trust.ee3 before the 
payment of the fund into court continues to he oftectiial notwiili- 
standing a stop order obtained by another incumbraneer (r); 
though the trustee himself will not, without obtaiiiing a stop order, 

(o) Be Lfil'e, Ex parte Oavendish, [19031 1 K. B. 151 ; Be Weniger's 
Policy, [19I0J 2 CJi. 291. This result is assisted hy the statutory effect of 
notice undi'r tlie Policies of As.suTatico Act, 1867 (30 & 31 Vict. c. 144), 
6 . 3; sec, further, p. 131, ante ; and see title Insurance, Vol. XVll., 
pp. 559 et seq. 

(p) See Societe Ghihale de Paris v Wall'cr (1885), 11 App. Ciis. 20. per 
Lord Selbokne, at p. 30. 'Phis applies to companies constituted under (lie 
Companies Clauses ConsoUdation Act, 1845 (8 Si 9 Vict c. 16), and tho 
Companies ((’imsolidation) Act, 1908 (8 Edw. 7, c. 69); see title Com¬ 
panies, Vol. V., p. 197. But where a comiianyhas a lien on shares to secure 
a debt due from a Bhai'cholder, it is affected by notiee of a subsequent 
incumbrance so as, on the principle of Ilopkiitson v. Bolt (1861), 9 H, L. 
Cas. 514, to prevent it from tacking further indebtedness {Bradford Banking 
Co. V. Briggs (1886), 12 App. Cas. 29). 

{q) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 10 ; see title Bills oe 
Salk, VoL Ill., p 71. 

(r) Mcichant Shipping Act, 1894 (57 & 58 A^ict. c. GO), s. 33. The 
priority in order of registration prevails notwithstanding any express, 
implied or constructive notice, and notice is equally inoffectmal to preserve 
the priority of unregistered mortgages {Black v. IFi'Wioms, [18951 1 
408 ; Barclay <& Co. v. Poole, [1907J 2 Ch. 284); and see p. 133, ante, ami 
title Shipping and Navigation. 

(«) Patents and Designs Act, 1007 (7 Edw. 7, c. 29), s. 71; and see, 
generally, title Patents and Inventions. 

(a) Oredning v. Beekford (1832), 5 Sim 195; see Montefiore v. QuecUdla, 
[1903] 2 Ch. 26, C. A.; title <hiosES in Action, Vol. IV., p. 384, and cases 
there cited. As to a stop order on a fund carried to a separate account, see 
ibid. Tho stop order, though in terms affecting the whole fund, will be con¬ 
fined to the part in respect of which it is obtained ( Macleod v. Buchanan (1864), 
4 De Q. .1. &c Sm. 265, C. A.); but it should bo drawn up so as to show its 
actual effect {ibid.; see 1 Seton, Judgments and Orders, 6th ed., p. 491). 

{b) Pinnock v. Bailey (1883), 23 Ch. D. 497. 

(c) Livesey v. Harding (1856), 23 Beav. 141; Be Anglesey {Marquis}, 
De Qalve {Countess) V. Gardner, [1903] 2 Ch. 727, 732; title CiiosES IW 
Action* Vol. IV., p. 384. A stop order will not be granted on fimds of a 
lunatic in favour of an assignee of tlie presumptive nent of kin {Be Wilkin- 
son, a Tmmdic (1874), 10 Ch, App. 73, overruling Be Pigott, a Lunq,ti9 
(1851), 3 Mac. &G. 268). 
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have priority for a cliarge in liis own favour against an iaoum- 
braiicer who obtains a stop order (tZ). 

Sdb-Sbct. 4. —NoUfe in lieu of Diairtngae. 

604 . An incumbrancer with an equitable interest in shares can 
protect himself by serving on tlie company a rfjsfnw.qffs notice(< ). 
This does not give him any priority in respect of his incum¬ 
brance (/), but it prevents the registration of a transfer of the 
shares without notice to the incumbrancer and until he has had 
time to oljtain an order restraining the transfer. 
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Sect. 3.— Failure to (fain, or Loss of, Priority, 

Sub-Seut. 1. —By Notice of Prior Biyhia. 

605 . An incumbrancer later in point of time who would, by Failure to 
reason of his possession of the legal estate, or (in Middlesex) by 
registration of his mortgage, or by notice to a debtor or to trustees 

or to an insurance office, or by obtaining a stop order, or by regis¬ 
tration in the register of patents, be primd facie entitled to priority 
over an earlier incumbrancer, will fail to gain this priority if he has 
notice of the earlier incumbrance at the liuiewdien he advances hi4 
money (</). Such notice may bo either actual or constructive. 

606 . Actual notice is equally effectual whether it is received by the Achial 
incumbrancer himself or by a solicitor or other agent (/<) employed 

by him in the matter of the mortgage (?)• 

id) Bwayne v. Swayne (1848), 11 Boav. 4(53. 

(e) 11. S. C , Ord 46, rr. 3, 4 ; see title CoMPAmiis, Vol. V., pp. l.^il, 168. 

{/) Unless there is no trustee to whom notice can be given, in which case 
a dietringas notice will give priority {EUy v. Bridges (1843), 2 Y. & C. Ch. 

Cas. 486); see title Choses ik Action, Vol. IV., p. 384. 

ig) For notice avoiding priority in particular cases, see (as to mortgagors 
getting in the legal estate) pp. 327, 328, ante; as to registration in 
Middlesex, pp. 86, 334, ante; as to a debtor, Ward v. Royal Exchange 
Shipping (' 0 ., Ex parte Harrison (1887), .*>8 L. T. 174, 178 ; Re Ind, Voope 
<fc (Jo., Lid., Fishery. The Co., Knox v. The Co , Arnold v. The Co., [1911) 

2 Ch. 223); as to notice to trustees, Ward v. Dancornhe, [18931 A. (!. 369, 
per Lord Macnaghten, at p. 392; Jtlonlejiore v. Quedalla, [1903] 2 Ch. 26, 

38, C. A. ; as to an insurance policy, Newman v. Newman (1885), 28 Ch. D. 

674 ; Re Weniger’s Policy, [1910] 2 Ch. 291; as to the register of patents. 

New Ixion Tyre and Cycle Vo. v. SpiUbury, [18981 2 Ch. 484, C. A. As to 
eases where the register prevails over notice, see p. 336, ante (lands in 
Yorkshire), pp. 86, 338, ante (registered title to land), and pp. 133, 340, ante 
(ships). As to priorities between trustees for debciituro-holders with a 
floating charge and specific assignees of a chose in action, sec Re Ind, Coope 
<& Co., Ltd., Fisher v. The Co., Knox v. The Co., Arnold y. The Go., supra. 

{h) As to notice to a solicitor or agent being imputed to the principal, 
see title Equity, Vol XIII., pp. 84, 85; Bouts v. Stenning (1892), 8 T. L. R. 

600; KeitleweR v. Watson (1882), 21 Ch. D. 685, 707; compare Sharpe 
y. Foy (1868), 4 Ch. App. 35; Sankey v. Alexan^r {1814), 9 I. R. Eq. 

269, 269, n., 300, C. A. The notice is imputed to the mortgagee notwith¬ 
standing that it was to the solicitor’s interest not to communicate it 
(Bradley v. Riches (1878), 9 Ch. 1). 189). Notice to a director is not neces¬ 
sarily notice to the company (Bank of Ireland v. Cogn/ Spwnmg Co., [1900] 

1 1. R. 219, 248; Re Payne (David) de Co., I4d., Young v. Payne (David) & 

Co., Ltd., [1904] 2 Ch. 608, C. A.). 

4t) See title Equity, Vol. XIII., pp. 84, 86; Brotherton v. Hatt (1707), 2 
Vein. 574; MarjoriFmksY.HovendenllSAi DrurySug. 11,18. Where 



84*2 


Mortoage. 


Shot. 3. 

Failure to 
Gain, or 
Loss of, 
Priority. 

Constructive 

notice. 


Paty to 
obtain cimls. 


607 . A mortgagee has constructive notice of an earlier incum* 
brauce if it would have come to his knowledge, or to the knowledge 
of his solicitor or other agent, if proper inquiries and inspections 
of deeds had been made(^). Thus the mortgagee is affected with 
notice if he omits to make usual and proper inquiries as to the 
mortgagor’s title (0, and if such inquiries would have disclosed 
the earlier incumbrance (/a); a fortwn if he designedly abstains 
from making inquiry in order to avoid notice, and also if ho 
omits to follow up an inquiry suggested by actual notice ('«). 

Svii-SiiiOT. 2.— T»y Conduct in rc/ofion fo Tdh lhcdt<. 

608 . A legal mortgagee who, on taking his mortgage, omits to 
impni'e for the title deeds is post[)oncd to an oailier incumbrancer 
in whose possession they then are(o), and also to a subsequent 


the mortgagor is himself a solicitor and prepares the mortgiige, and the 
inortgagoe employs no other solicitor, knowledge of the mortgagor will n<»t 
be imputed to the mortgagee (//eiritt v. Loonemore (1851), 9 11 are 449, 45.5; 
Kutpin V. Pembe7i,on (1859), 3 l)e G-. & J. 547). A solicitor to whom llie 
mortgagee’s solicitors delegate some ministerial duty is not the agent oi the, 
mortgagee for the purpose of imputed notice {Wyllie v, Pollni (1863), 3 
DeG. J &Sm. 596 ; Foxonv. Oa^roipie (1874), 9 Oh. App. 657, n., 658, n.). 

{k') Oonvev.'incing Aot, 1882 (45 & 46 Viet. c. 39), s 3(1). As to the 
effect of the st.ilutorv refitriction on the doctrine of constructive notice, 
see nailrif v. Bamen, [1894] 1 Ch 25, C. A. ; Bunt v. Luck, [1902] 1 Ch. 
428, C. A.; and see title Kquity, Vol. Xlll , p 87. 

(/) Gainsborough (Earl) v. WaU-ombe Terra Volta Co . Dunning v. Gains¬ 
borough (Earl) (1895), 54 L, J. (ni ) 991, 994. Hut a company entitled to 
a statutory charge may bo absolved from the duty of making inquiries 
(General Land Drainage and Improvement Co. v. United Counties Bank 
(1910), 103 L. T. 418). 

(m) A mortgagee having notice of a deed forming a link in the mortgagor’s 
title has notice of the contents of tho deed (Batman v. Harland (1881). 
17 (’ll. I). 353); but not of matters which the deed would not. h.%ve disoloai'd 
(Carter v. Williams (1870), L. li. U Eq. 678; Wdkes v. Spoo-ner, [1911J 
2 K. H. 473. 487, (^. A ). 

(n) 8eo title Equity, Vol. XTTT., p 87, note (k) Actual notice of an 
incumbrance is constructive notice of matters which the intending moit- 
gagee would have discovered it ho had made inquiries as to the incumbraneo 
(Taylor v. Baker (1818), 5 rnce, 306; Jones v. Smith (1841), 1 Hare, 43, 
55; Penny v. Watts (1849), 1 Mac. & G. 150; Jones v. Williams (18.57), 
24 Ileav. 47, 58 ; Montefiore v Browne (1858), 7 H. L. (las. 241), and as to 
the doetTine of constructive uol.icegeiier.ally, see cases cited in title Equity, 
Vol. XIII, p. 86, note (e); Aldiilt v. Mawnchy, [1906] 1 I. B. 410 ; [1908] 
1 I. R. 333. G A.; Bank of Bombay y. Suleman So7nji (1908), 99 L. T. 632. 
As to notjeo where a deed may or may not alTi^ct the land, see title 
Equity, Vol. XIIL, p. 87, note (k) ; West v. Eeid (1843), 2 Hare, 249, 258: 
Llcryd's Banking Co. v. Jones (1885), 29 Ch.D.22l,230. As to notice from 
iailure to make inquiries of the tenant, see title Equity, Vol. XIIL, pp. 87, 
88, note (fc); Bailey v. Itiehardson (1852), 9 Hare, 734 ; Holmes v. Powell 
(1856), 8 I>c G. M. & G. 672, fl. A. (possession of mines); Cavander v. BuUeel 
(1873), 9 Ch, App. 79 (property m possession of partnership whore mort¬ 
gage by one partner of a moiety foi his private debt); Green v. Bheimberg 
(1911),! 04 L. T. 149. But where the possession i vacant, inquiry need not 
be made of th" last tenant (Mile.s v. Langley (1829), 1 Buss. &M. 39); And 
see Penny v. Watts (1849), 1 Mac. & G. 160) ; (1860), 2 Do G. & Sm. 601, 
520, as Co an agi'cement not conferring an immediate title to possession. 

(o) As to the right to custody of deeds, see pp. 204 et seq., amte. 
Formerly the omission to make any inq^uiry for the deeds was treated^as 
evidence of fraud, or gross ot wilful n^ligenoe, and on this ground tho legal 
mortgagee was postponed (Bewitt v. Loosotnore (1861), 9 Hare, 449, 458; 
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incumbrancer who inquires for the deeds and gets thorn or, if he 
is the third incumbiancer, inquires and finds that they are with 
the second incumbrancer (p). But the legal mortgagee is not post- 
})oned if he makes inquiry and receives a reasonable excuse for the 
non-delivery of the deeds (y); nor is he postponed if lie receives only 
part of the deeds under a reasonable belief that he is receiving all (r). 

609. A legal mortgagee W'ho gets the title deeds into his custody 
and subsequently loses or ])artB with possession of them is not 
])Ostponed to a subsequent incumbrancer to whom they are 
delivered on the ground of mere negligence or Avant of prudence ni 
the custody of theni(/{), nor is he postponed if he has lent them to 
the mortgagor ujion a reasonable representation made by the latter 
as to his object in borroAVing them(u); but he will be postjioned on 
the ground of fraud, that is, where he has assisted in or connived 
at tlie fraud which has led lo the creation of a subKe<jur‘nt equitable 
estate without notice of tlie prior legal estate(b); and lie will also 

Ifvnt V. JClnirs (1800), 2 I)e li F & .1. 578, ('. A. ; ('objer v h'mrh (1856), 

5 H. L Cas. fl05,1)28 ; B(*(‘ Nodhern Counties of Efifiktrid Ftre Insuianee ('o. 
V Whip}) (1884), 26 Oli J). 482. 41)1, C. A ); and it Hvi.said that in older to 
jiostpone liini it must lx*, jiossiblc for the court to mier willul abstention 
(Entcliffe V. Jiarnttrd (1871), 6 (Hi. App. 652), but <Iic present view is that 
the mere omission to make the otdinary inquiry toi title dwis is sufii<aeiit 
to iiostpone tlie le^sd mortgaf’e *, cith<T because it drives him constructive 
notice of the earlier iiicuinbraiice {Berwick d; Co v J’nee, [11)05J 1 fh. 6.‘52 , 
Wolker v. Linom, 111)07] 2 (Hi. 104). or becinise bis ne}>lif;encc dtqiiives him 
oi the benclit of the lojrid estate (Oliver v. Ilitiion, [181)1)1 2 (Ih 264, C. A ; 

Jjloi/d's linnliitq Co. v. r/owes (1885), 29 ('’h. D 221). The po.«tponenient 
Avas placed on tlie giomid of notice in Wotlhivqton v. Moiquit (184!)), 
16 Aim. 547 ; IJiphns v. Awvnf (1860), 2 (litl. 292, Spenverv ('b(r/r<!(1878), 
9 Ch. T>. 137 ; Re WerngeCs 'PoUey, [lOtO] 2 ('h. 291 ; and see Marfietd ^ 
Bvrlon (1873), L. R. 17 Eq. 15 In copyholds, the copy admis.sion should 
be called for ; it is not sufficient to search the rolls (Whiihread v. Jordon 
(1835). I Y. & C. (EX ) 303). The nefthgence ol trustees binds their ccsfuis 
que trust, although infants (Lloyd's Banlinq Co. v. Jo)ies, supra ; Waller 
V. Linom, supra); see title Trfst.s ani> Trustees. Whcie mortgages arc 
contemporaneous, the mortgagee who gets the title deeds has priority over 
one who does not iuquiie lor them (Hopqood v. Erru-st (1805), 3 De O. J. 

6 Sm lie, C. A, where, apparently, the mortgagees were tenants in 
common or joint tenants of the legal estate) 

(p) (larice v Pahner (1882), 21 (Ih. 1>. 124. Where tin* legal mortgagee 
doe.s not. inquire, for the deeds, the same jtnnci])lc apjiln '' hot.li t o prior and 
Buhsequent incunibratiees (iroMcr v. l/iwow, «?/prn): but there must [)e 
some evideneo. ot negligi-nee (Re Greer, Greer v. Greet, [1907] J I. R 57). 

(q) IlcxpUi v. Ijoosenwte, (1851), 9 Hai’o, 441), 458; Aqio Rank, Ltd v. 
pKirrtf (1874), L. R. 7 II. h 135 ; Hrownx. titedman (1896), 44 W. 11. 458 ; 
eec Barnett y. Weston (1806). 12 Ve.s. 130. 

(r) Ihtnty. h'lmes, upra : Colyer v. Finch, supra , Raleliffe w. Bariuiid, 
sufria ; Cotiey v. yalwval Piovineial Bank of Euylaud (1904), 20 3’ R. 
007 ; the same jirineiplo applies as between sneeessjve mortgagees by 
deposit (Roberts v. Vtojt (1857), 2 l)e G. & ,1. 1 ; ihxon v. Muelle>-1o,t 
(1872), 8 Ch. App. 155). unless tlie pnor mortgagee has left the substantial 
jiart of the deeds with the mortgagor and is otherwise negligent (Re 
Lambert's Estate (1884), 13 L. R. Ir. 234, C. A. ; and see p. 79, ante. 

(s) Northern Counties of England Fire Insurance <'o. v Whipp, supra. 

(«) Peter v. Russel (1716), 1 Eq. Cas. Abr. 321; JIartmez v? Cooper 

(1820), 2 Russ. 198. But he may he postponed if he is guilty of negligeueo 
in*not obtaining possession of the title deeds (Walker v. Linom, supra) 

(5) Northern Counties of England Fire Insuranee Vo. v. Whipp, supra. 
Ti^he judgment in this case was uu attempt to give exactness to Lord 
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SacT. 8 . be postponed if he has returned the deeds to, or left them with, the 
Failure to mortgagor for the purpose of enabling the mortgagor to raise 

Gain, or money on them (c), notwithstanding that the limit which he has 

Loss of, assigned for the loan has been exceeded (d). 

Pnonty. 

]M 38 e^uof l^etween equitable incumbrancers the mere possession of 

° fli6 title deeds is not enough to give a subsequent incumbrancer 
equitable in- priority over an earlier one (r); there must be some default on the 
cumbrancer. earlier incumbrancer (/); but if the possession of the 

title deeds is an essential part of the earlier incumbrancer’s security, 
the same considerations arise as in the case of a legal mortgagee, 
and if he omits to inquire for and get in the deeds (f/), or, having got 
them, allows tliera by negligence or design to be again, without 
sufficient reason, in the possession of the mortgagor (//), he will be 


Kluon's requiroment in Evans v. Bicl nell (1810), 6 Voa, 174, 100, of fraud 
or gross nogligcnco amounting to evidence of fraud as tlie condition for 
nostponiiig the legal mortgagee. In Northern Comities of England E'lre 
Insurance Co. v. Whipp (1884), 26 Ch. I). 482, C. A., Vuy, Jj.J , at p. 404, 
%chile pointing out that negligence and fraud were iue«)n)patible, recognised 
that omission to use ordinary care in the custody of the deeds might ho 
evidence of fraud ; but the decision seems to have made it impiactieahle 
to postpone the legal mortgage in the ease in question exex'pt on the 
g,round of actual fraud [Manners v. Meu' (I88,'>), 20 (?h. P. 72.'>); compare 
title Misrepresentation and Fraud, VoL XX., pp. 692, 693 

(c) Briggs v. Jones (1870), L. 11. 10 Eq. 02. 

(d) Berrii Jlernek v. Ailwood (1857), 2 Pe G. & .T. 21 ; Brockleshg v. 
Temperance Bvilding Soeiely, fl805J A. 173. This is frequently put on 
tlic ground of estojipel and is fully treated in title Estoppel, Vdl. XIII., 
I»p. 303, 304. 

(e) See Evans v. Bieknell (1801), 6 Ves. 174, where Lord Eldon, L.C., 
at p. 183, corrected the statement of Puller, J , in QoodMle d, Norris y. 
Morgan (1787), 1 Term Hep. 755, at j». 762, that a second mortgagee who 
tiook the title deeds without notice was ahvays prelerred. In BaUey v. 
Eermor (1821), 9 Price, 262, 267, Ooodtitle d. Norris v. Morgan, supra, is 
t.reated as overniled on this jioint; and see Barnett v. Weston (1806), 12 
Ves. 130, 132 ; Allen v. Knight (1846), 5 Hare, 272, 279; on appeal (1847). 
11 Jur. 527. As to the jmstpouement ol equitable iucumbiancers, see title 
Equity, Vol, XIll., p. 80 

(/) Allen V. Knight (1847), 11 .lur. 528 He is not in default if the 
mortgage is of a reversion (Toiirle v. Kami (1789), 2 Pro. C. C. 650), or if 
lie gets the only title deed available at the time [Union Bank of J^ondon v, 
Kent (1888), 39 Ch. D. 238, A.); and since a purchaser is not entitled 

to the deeds until completion, his equitable title under the contract 
prevails over an equitable incumbrance created by the A^eiidor by deposit 
ol the title deeds alter the contract [Flinn v Fountain [18H9), 58 L J. (ch.) 
389). But, a mortgagee not immediately entitled to deeds is not bound 
to take precautions against a future fraud by the mortgagor in respect of 
t hem ( Union Bank of J/ondon v. Kent, supra), and it the mortgagee omits 
1.0 get in the deeds, by reason ol a false recital in the mortgage ol an existing 
mo! tga.ge by deposit, he is not postponed to a siibsequimt aiitual mortgage 
by deposit [Fraser v. Jernes (1816), 5 Hare, 475 ; on aiipeal (1848), 12 Jur. 


4 13 ; sec Jones v. Thomas (1862), 11 W. K. 50). 

[g) Fairand v. Yorkshire Banking Co. (1888), 40 Oh. P. 182; see titJe 
Equity, Vol. X111., p. 80. A blank transfer should be accompanied by the 
emtilioate, and the later of two transferees, who gets the certificate, will 
have priority [Kelly v. Munster and Leinster Bank (1891), 29 L. It. Ir. 19, 
C. A.), • 


[h) If they are redelivered to the mortgagor for a particular purpose, it is 
negligence fur the mortgagee not to prew ior their return after a xeasonaMe 
time [Waldron v. Eloper (18 j 2), I Drew. 193; Bovde v. Stmndera (1864), 
2 Hem. & M. 242 ; Lafard v. Maud (1867), L. Jl. 4 Eq. 397). 



845 


Part X.—Priority or Mortgaoisks, 

postponed to a subsequent incumbrancer to whom tlioy are 
delivered. 

611 . Where an unpaid vendor hands to the purchaser the title 
deeds with a conveyance conlainiiif^ a receipt for the piucliase- 
mouoy, he thereby enables the purchaser to represent himself as the 
owner of the proi)erty, and he will bo postponed to an equitable 
mortgagee from the purchaser who obtains the deeds (i); and, if he 
remains in possession as tenant to tho purchaser, there is no notice 
to a subsequent incumbrancer of his lien for unpaid purchase- 
money (A). An owner of shares who hands a transfer and the 
certificate to a broker for the purpose of sale is postponed to an 
equitable mortgagee from the broker notwithstanding that tho 
broker by mortgaging the shares exceeds his authority {1). 

612 . Where a trust has been constituted, tho title deeds are 
properly left in the custody of the trustee, tind if ho uses them, in 
breach of trust, for tho purjiose of creating an equitable inciiui- 
brance, tho title of tho ccstui que trust will prevail over th<it of tlio 
incumbranceiqMi). If, however, the trustee is authorised to disposts of 
the property, and purports to dispose of it in accordance w'itli his 
authority, the vrstui que trust will be postponed to an equitable 
mortgiigoo under the purchaser (»). unless the disposition is in 
substance ono not authorised by the trust (o). 

Sub-Sect. ‘3—By Fraud. 

613 . Where the evidence estaldishes that a mortgage has been 
created in fraud of prior incumbrau(;os, tho mortgagee will be 
postponed (p). 

(t) Rice V. like (1853), 2 Drew. 73 ; Smifh.y. Evum (18()0), 28 Beav. .59. 
But a pnor incumbrancer who has been induced by iniRieprescntation to 
release bis security will not necessarily be postponed {Beckett v. Oordley 
(1784), 1 Bro. C. C. 353). 

(k) White V. WakefieU (1835), 7 Sim. 401, 417. 

(Z) Bimmer v. Webster, [1902J 2 Cb. 163, where the result was treated as 
au application of the principle of agency; see Ferry Uerrivk v. AUmod 
(1857), 2 De 0. & J. 21 ; and see pp. 343, 344, ante. 

(m) Shropshire Union Railways and Canal Co.y.R. (1875), L. B. 7 IT. L. 
496 ; Bradley v. Riches (1878), 9 Dh, D. 189 ; Bnrgu v. Constantine, [1908] 
2 K. B. 484, 0. A. ; see title Equity, Vol. XIII., pp. 80, 81. Wheio 
the trustees improperly invest the trust fund in the ])urcbase of land the 
cestuis que trust are entitled to follow it into the land, and tliis is not a 
mere equity, but gives them an equitable interest in the land, so that 
they will not be postponed to an equitable incumbrancer under the 
trustees without notice {Cave v. Gave (1880), 15 Ch. D. 639); but a 
different view has prevailed in Ireland, and the cestuis que trust in such a 
case are treated as having an inhirior equity to the incumbrancer {Re 
Ffreneh's Estate (1887), 21 L. K. Ir. 283, 312, C. A.; Re Shane's Estate, 
[1896] 1 I. R. 146, 165; Bank of Ireland v. Cogry Spinning Co., [1900] 
1 I. E. 219); and generally an executor or trustee disposing of the estate 
or trust funds to a purchaser for value without notice has been treated as 
giving the purchaser an equity superior to that of the cestuis que trust 
{Bou^e V. Lee, [1904] 11. R. 280; Re BobheWs Estate, [1904] 1 I. R. 461). 

(«) Lhyds Bank, Ltd. v. Bullock, [1896] 2 Ch. 192; see title Equity, 
Vol. XIII., p. 81, note (fc). 

(o) CapeU V. Winter, [1907] 2 Ch. 376. As to a cestui que trust beii^ bound 
by his trustee’s negligence, see note (o), p. 342, ante. 

tp) Sec Evans yfBkknell (1801), 6 Ves. 174; see title Miskepbrsrnta- 
WON AND Fraud, Vol. XX., pp. 694 et seq., 703 et aeq. 
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Sect. 4 .—As between Mortgagees and other Incumbrancers, 

614. A judfiraent debt or Crown debt can be made a charge on 
land of the debtor {q), but, in order that tho charge may be effectual 
against a mortgagee, a writ or order for enforcing the debt must 
have been registered at the time of the mortgage (r). 

Under various statutes money may be raised for the improvement 
of land and secured by charge upon it, and registers of such charges 
are kept. Such registered charges may have priority both over 
existing and future incumbrances («). In the same w’uy charges for 
compensation for eufrancliisement of copyhold land have priority 
over inciimbraiices on the land (i). 

Annuities created otherwise than by marriage settlement require 
to bo registered in the Central Ollico of the High Court of Justice, 
and unless so registered do not affect any lands so far as regards 
mortgagees (v). 

Deeds of arrangement with creditors require to bo registered under 
Ibe Deeds of Arrangement Act, 1887 (u), and unless so registered 
do not affect mortgagees (6). 

A receiving order made against a debtor does not prejudice a 
mortgagee who takes liis security before tlin date of the receiving 
order without notice of tho act of liaiikruptcy (c). 

All adverse claim against the mortgagor in resj^ect of the property, 
if tho subject of litigation, should bo registered as a hs pni<lnts, 
and on such registration will, if established, havo priority over 
SubMKpU'-iit dispositions (d). 

((/) See title ExificuTTO>T, Vol. XIV., p. 70 

(i) Laud Charges Itegistratioii and Searches Act, 188S (.71 & 52 Viet, 
c. 51), 8. 6 ; Land Cliargc.H Act, 15)00 (r>;i & 64 Viet. c. 26), k. 3 ; sec title 
Execution, Vol. XIV., p 70. As to the title of a inorlgageo from a 
devisee as against creditors of tho deceased, see Re Aikxmon, Proctor v. 
Atkinson, [15)08] 2 Ch. 307 ; title Exjscutors and Administrator.'), 
Vol. XIV., p 246; as to priorities between mortgagees and tenant by 
elegit, see title. Execution, Vol. XIV., p. 70. 'J'ho title of an equitable 
in(»rtg5igee of gooJs will pievail over that of an execution creditor (Usher 
V. Marhn (1885)), 24 Q. B. D 272); title Tnteiipleader, Vol. XVdI., p. 690. 

(s) Sec title Land Improvement. V'ol. XV'IIL, p. 297. 

(t) Sec title Copyholds, Vol VUI , ]> 115). 

(m) Judgments Act, 1855 (18 & 19 Viot. c. 15), s. 12; see title Rent- 
charges and Annuities. 

(a) 50 & 51 Viet. c. 57, 8. 5 

(b) See title Bankuuttoy and Tnsoi.venct, Vol. II., p. 329. 

(c) Bankruptcy Act. 1883 (16 & 47 Viet. c. 52), s. 49 ; see title Bank¬ 
ruptcy and Insolvency. Vol. II., pp. 183, 288. 

(d) As to lis pendens and the registration of writs and orders atleoting 
land, see titles Execution, Vol XIV., pp. 70,81,82; Real I’roperty and 
CiiiTTELS Real ; and as to the searches to be made by purchasers, see 
title Sale op Land. As to priority between a wife’s equity to a settle- 
ruoTit and a mortgage by tho husband, sec title Husband and Wipe. 
Vol. XVI., p. 339 ; and ^ to coneealinont of restraint on anticipation, see 
ibid, p. 366 As to priority as between liens and mortgages, see title 
Lien, Vol. XIX , pp. 19, 24. 
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Part XL—Avoidance of Mortgages. 

615. Mortgages raay be set aside in certain circumstances on the 
ground of undue influence, or because they defraud other creditors, 
or because they are in contravention of the bankruptcy law, or 
because they are opjiosed to jniblic policy. These matters arc dealt 
with elsewhere (/?). 

(c) See title Bankruptcy and Jnsolvenct, Vol. II., p. 281; Contract 
Vol. VII.,p. 357 ; Equity, Vol. XIII., p. 17; Fraudulent and Voidable 
(' oNVEYANcns, Vol. XV., pp 100, lOl Where part of the consideration 
is illegal, the security i. only avoided to that extent {8hechy v. Sheehijf 
LiOOIjT I. R. 239). 
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MURDER. 

See Criminal Law and Procedure. 


MUSEUMS. 

See Literary am> Scientific Institutions ; Public Health 
AND Local Administration. 


MUSICAL COPYRIGHT. 

/S.'t' Coi’YllICIlT AND LitEJ:ARY pROl'EI'.TY. 


MUSIC HALLS. 

(Sfc Infam’s and Children; Thb.atrbs and Other Places of 

Entertain ment. 


MUTINY. 

Si'Q Cr.niiNAL Law and Procedure ; Loyal Eurces. 


MUTUAL CREDIT. 

See I\\nki{uptcy and Insolvency ; Sbt-off and Counterclaim, 
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Rr.oT. 1 .—Change of Name in (Jnin'al. 

616. The Uiw prescribes no rules limiting a niim’s liboi'ly to 
cluin*»e liis nanio (r/). lie'may assume any name ho pleases in 
addition to or sul)Btitution for his original name ; and in adopting 
even the name or combination of names by ■n'bich another person is 
already known he does not commit a legal wrong against that 
person (h). The law concerns itself only with the question w'hetlier 
lie has in fact assumed and has come to l)e known by a name 
diffei’ont from that by wdiich he was originally known. 

617. With regard to tlio first or Christian name give.n to a 
person on baptism, it is said that it can be changed on confirmation, 
and it seems to be iinifiied that otherwise no change is possible (c). 

(«) As to change of a iiuTiio of a building sooietj', see title Euildino Societies, 
Vol Ill., p. 330, ns to ohaiigo of name of a company, eeo title Companies, 
Vol V., p. 84 ; as to change of name of a corporation, see title CoRroiiATiONS, 
Vol. VIII., pp. 307, 308 ; as to cLungo of name of a fnondly society, sec title 
]'’kien1)LY Societies, Vol. XV., ])p. 13.'), 13C; as to change of name of an 
industrial socictv, sec title Jnuusthiai., PiioviiiENT, AND Similar Socieiies, 
Vol. XVII.. pp.’l3, 14. 

(/>) J)u Jiouluy V. iMi llotilay (1869), L. B. 2 P. C. 430; (hivlry (lutrl) v. 
(hwlfy [ihuntm), [1901] A. C. 450; but as to the use of trade names, see Jht 
Jloiday V. I>u Ihiday, supr-a, por Tiord Chelmsford, at p. 441; and title 
Trade Marks, Trade Names, and Designs. A man has no legal right to the 
exclusive use of a name he chooses to affix to any part of his landeil property, 
whether house or land; seo Day v. Jiroivnrujy (1878), 10 Ch. I). 294, U. A,, jter 
Jessel, M.R., at p. 302. As to the naming of streets, sec title Highways, 
Streets, and Bridges, Vol. XVI., p. 255. As to tortious acts in general, see 
title Tort. 

(c) Co. Litt. 3a: “A man may have divers names at divors times, but not 
divers Christian names.” With regal’d to change of name at confirmation, 
which is also mentioned in the same connection, some doubt was thrown on 
Coke’s dic/um by Dr. Bum (Ecclesiastical Law, Vol. L, p. Ill), but in tho 
opinion of Sir B. Phillimore (Phillimore, Ecolosiastical Law of the Chui'ch of 
England, 2nd ed., Vol. L, p. 617) the dtdum still remains good and the law has 
not been altered. Coke mentions the case of Sir Francis Gawdie, Chief Justice 
of the Common Pleas, who, being baptised ns Thomas, took the name of Francis 
onecoufirmation. As recently as 188U a similar change took place; see Notes 
and Queries, 7th Series., Vol. II., p. 77 ; and title Ecclesiastical Law, 
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Sect. 1. Jt may be correct to say that a first name, other than that received 
Change of at baptism or at confirmation, is not a cliristian name; but it is 
Name in clear that a man may at any time assume another name in addition 

General. qp Jjj pjj^ce of his baptismal name, and that for all practical 
purposes the name so assumed may become his first or Christian 
name {d). In a modern instance authority to take a new Christian 
name was given h}' Act of Parliament (e). 

A person who in executing an instrument subscribes a first name 
which is not his Christian name may be sued in that name, and 
is ])ound as ho would bo if he had signed his proper name{./). 
In this respect there is no difference beU\een the Christian or first 
name and the surname. 

The name of either kind w'hich a man himself adojits, and which 
is adopted by his friends and olhor persons having dealings with 
him, becomes his name. 

Surname. 618. As regards surnames {()), there never was any doubt that, as 

in the first instance they were arbitrarily assumed, so tJiey could be 
changed at pleasure. An Act of Parliament, Poyal Licence, or other 
such formality is not required for tlie pui'iiose [h). 

Vol XI , p GiSy. All .iddilioii to th<* baptismal name at eonfiniiation is usual 
iu the Jtoniaii Catholic Chim h (riiilhiuoiu and Pry, Changos of Nanio, 190.) 

ed , p XXI.). 

(d) Jl. V. 1hUin<f!tJiiirat [IuhnlntaniK) (1814), 3 M. & S. 2.’i0 (.^braliam 
Langley h.ad for tlnee yoais been known in the villat'O, whore Ins liaiins of 
inamagc wore published, by tho name of George Smith; it was hold that, the 
haniis m whnih ho was desiguatc‘d by that name wore pioporly published) As to 
the baptismal name oeasiug on tho acquisition of a now name at contirmahou, 
see ll’oWen v, Holman (1701), (5 Mod. Hop 115, per Jlni/r, 0..T., atp. 110. As to 
the necessity of inserting the old as well as the now name in a momorandurii of a 
conveyance executed in the old name, see l^taiodon v. Sfatndim (1801), 16 
1. Ch.*K. 404. It has been said that whoie there is a double name there is a 
jiresumption that the person is known by the hist name {lie Itieliards, Ax parie 
Richards (1842), 6 Jur. 1301. As to tho as.sumption of a surname by abastanl, 
eoo title Hastautiy, Vol. II , p. 138. 

(f) Private Act, entitled “ Haines’ Name,” 1907, whereby the name of lloiiry 
Rodd was assumed in lieu of tlio original Christian name, Eavmond I fill. 

(/) Enans v. King (1745), Vllles, 6.)4; Gould v. Jiarnts (1811), 3 Taunt. 504 : 
Wdliamt v. Jiryant (1839), 5 M & \V. 441. When pleas in abatement were 
allowed, and such a jilea iniglit bo founded on a mistake made with regiird to 
tho defendant’s name, it was not enough to say that the name applied to him 
was not hi8 baptismal name: it h.id further to he averred that he had not by 
icpute acquired that name {Walden v. Holman (1704), 0 Mod. Eep. 115; Jouis 
v. MacqnUhn (1793), 6 Terra Hep. 195, Addis v. Fower (1831), 7 Bing. 456). 

{g) The practice of using suruumos was, it is said, first introduced about tbe 
time of tho Norman conquest, and was not commonly adopted until the close of 
tbe tourtoeuth century; see Markland’s paper in “Archmologia,” Vol. XVILI , 
p. 105; Lower on English Surnames, Vol. T., p. 37 ; Vol. 11., p. 60; Lower, 
J’atronyinioa Bntannica, 1800 cd,p, xiu. As to tho necessity of a siumame 
being the last name used, see Spencer y. Sjiencer (1912), Times, 2l8t March, and 
note (r), p. 362, post. 

(A) RarJow v. liateman (1730), 3 P. Wms. 65; QvUtver v. Aahhy (1766), 4 
Burr. 1929; Hoed,. Luscomhev. Kato(1822), 5 B. & Aid. 544; Davies y. Lowndes 
(1835), 1 Bing. (k. c.) 597, 618. Por a discussion of the question, see the debate 
in tho House of Commons m the case of Jones taking the name of Herbert, Parlia¬ 
mentary Debates, Series 3, Vnl. 167, cols. 430 to 436. At that time the idea 
seems to have prevailed that a Eoyal Licence was necessary to secure official 
recognition of a change of name. Nuw, it seems, the War Office does «oti 
require a Koyal Licenc9i- 
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619. By repute and without formality of any kind, natoea may be 1- 

adopted BO as to constitute the true Christian name or surname of a*C haage of 
person for the purpose of the due publication of banns (i). Name in 

General. 

Sr('t. 2.— Chantje of Name in Particular Cases. 

620. Chaiifre of name without any formality has been coTistantly purpo^Mr 
recognised by the courts in regard to attorneys and solicitors. An mamage. 
application for a change of the name on the rolls is made to the SoUcitoia. 
blaster of the llolls. All that is reephred of a solicitor seeking to 

have his new name entered on tlie roll is the production of a Iloyal 
Licence (j), or a statement of some plausible reason for the change, 
and an assurance that no legal procotidings against him in his 
original name are apprehended (/>). 

621. When a woman on her marriage assuiiies, as she u.sually Married 
does in England (1), the surname of her husband in substitution for wonmu. 
her father’s name, it may be said that she acquires a new nanu^ by 
repute {m ). The change of name is in fact rather than in law a 
consequence of the marriage. Having assumed her husband’s name 

she retains it, notwithstanding the dissolution of the marriage by 
decree, unhiss she chooses thereupon to resume her maiden 
name (a). t)n her second marriage there is nothing in point of 
law to prevent luu' from retaining her first husband’s name(y). 

622 When in a will or other such instrument an individual, persona 
d('scrib('d by the name by wliich, at the date of the instrument, he is taking under 
known, is named as a person to take a benefit under it, there can he wills etc. 
no doubt tliat th(i adoption by that individual of another name 
cannot affect his rights under the instrument (p). A woman, for 
instance, mentioned in a will by her maiden name, who before the 
testator’s death has married and taken her husband’s name, is none 
the less entitled under the will. But when the person w'ho should 
lake is one of a class, not a naiiu'd individual, and it is further 
provided that he shall bear a certain name, it is a question of 

(() See lilies Ecclksiarttcal Lvw, Vol. XI., pp. tiUK, note (k), 7US; lli .s- 
BAND AKD Wll'B, Vol. XVI., p. 287. 

(;■) parte Iknthall (18113), 6 Man. & 0. 722. before tins caseench applii'ii- 
tions had been rejected; see ihid., noto. 

(A') Re Dearden (18c0), 6 Exch. 740; Jtc James [Thomas) (ISoO), 6 Exch. 1310; 

Re Matthews (1852), 16 Beav. 245; Re (hndet (1862), 11 W. K. 210. In the foot, 
noto to Re Gimlet, svjm, it is noted that in a later case the court observed that 
in future the allegation of some sjiecial reason for change would J)o reqiiiied. 

Boubtless attcntibn had been called to the question of change of name by tho 
discussion in rarliiiinout in the case mentioned in note (/i), p 650, ante. 

(i) In Scotland, although a mamod woman is usually addressed by the sur- 
name of her husband, the maiden name is frequently used, as, for cxamido, in 
announcing her death ; andseel’hillnnor© and Fry, Ohaiigos of Name, 1905 ed., 
p. xvii. 

(ni) In Spain and certain other countries it is said that the ■jvifo does not 
adopt her husband’s name (Notes and Queries, 7th Senes, Vol. IV., p. 127). 

(n) Fendall v. Goldemid (1877), 2 P. I). 263 ; see title JltJSBAND and Wife, 

Vol. XVI., p. 594. 

(o) Gou’leji [Earl) v. Cowley (Countess), [1901] A. 0. 450 ; see title Hitsband 
Asn Wife, Vol. XVI., p. 594 

i(p) As to misdeseriptions of the nar o of a granteo in a deed, see Jarws v. 

Whitbread (1861), 11 i\ B. 406. 
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Sect. 2 . construction whether the word “ name ” is to be roarl in its primary 
Change of^ sense, or is used to denote the stock to which the beneficiary shall 
Name in belong (r/). 

Farticnlar 


Cases. 


Sect. 3. — Formahtiis as to Change of Name or of Anns. 


Pnrpoftcs 
for which 
formalities 
may be 
necessary. 


623. In order to preserve testimony and to obviate the doubt and 
confusion which a change of name is likely to involve, it is usual 
to adopt one of the three following courses, that is, to obtain a 
])rivato Act of i’.iiilament, to obtain a Iloyal Licence, or to execute 
a deed poll. 

Frequently in a will or settlement in wdiicli the assumption of tho 
name of the testator or settlor or of his name and arms is enjoined, 
the adoption of one of those formalities is also directed. The 
assumption of the iiamo either in addition to or in substitution for 
the person’s 01 iginal name, evidenced by the prescribed formality, 
may, by means of a forfeiture danse, be made the conditiou on 
which his right to property depends (r). 


Act of 624. Keconrse to Parliament for authority to adopt a new 

Parliament, surname is unusual, but it may bo necessary to obtain a private 
Act, as, for instance, in a case in wdiich the “name and arms” 
clause directs tho adoption of that course (k). 


Royal 625. Another method by which a change of name can be 

Licence. authenticated is by Royal Licence (/). 


((/) In Barloir v. linteman (17U5), 2 Uro. Pori. Cas, 272, it wiisliold tliat a con¬ 
dition roquinujj the donoe to maiTy a person of the name of Hiiilow wna 
not satisfied by her inairyingaman who took that name. In Lnt/hv. Leigh (1808), 
16 Yes. 92, whoie the gift was “ to the first and nearest of my kindred of my 
name and blood,” it was held tliat the qualification as to name was not salisfied 
by a person having taken the name under a Royal Licenco; see Due d. Wnght v. 
Phimjitre (1820), 8 B. A Aid. 474. On the other hand, in h/ot v. l\i/ot (1740), 1 
Yes. Sen. 380 ; and i'arpniter v. IM (1847), 15 Sim. OOii, the other view was 
taken 011 tho construction of tho instrument. As to wills generally, see title 
Wills, 

(r) D'Eynconrt v. (hegwy (1876), 1 (’h. I). 441; He Eirreley, MihJmot/ v. 
Miktmoy, [1900] 1 (^h. 9f!. In older to comply with a clause requiring the 
taking and usuig of a surnanio it is not necessary to use the surname on 
occasions of signing when a surniime is not commonly used {Be Drax, Dinisnny 
Uiaroueet) v. Sawbridye (190G), 75 li. J. (CH.) 317); and it has been held in the 
Conrt of Session that the surname need not necessarily he taken as the last 
name unless the clanse says so {Spencer v. Spencer (1912), Time$, 21st March), 
As to such a forfeiture clause boing void for uncertainty, see Jle Oaisht, 
Brougham y. Boee-Oaaetoi (1907), 51 Sol. Jo. 570; and us to ‘‘name and arms ” 
clansas, see, further, title Settlkaients. 

(«) See, 3 Davidson’s Precedents in Conveyancing, 2nd ed.. Part I., p. 283. 
Such an Act is not imperative in its terms; it meiely permits the assumption 
of a new name. For a recent instance, see the private Act entitled ‘‘ Chftoii’u 
Name,” 22 Yict. c. 1 (1859). As to name Bills, see title PAiiLiAMEirr, p. 161,post. 

{t) The first instance of a Eoyal Jjicence is said to have occun'ed in 1679, when 
the Earl of Ogle, son of tho Duke of Newcastle, was allowed to take the name 
of Percie. A Iloyal licence has, like a private Act of Parliament, the advantage 
of giving a formal sanction to tho change, and of securing, as far as is posable, 
the recognition of the new name by the world in general. It has this further 
advantage, that it secures a record of the reasons for the change and of all other 
matters relevant to the granting of the licence, inasmuch as Boyal licences are 
recorded 111 the College of Arms pursuant to the terms of ue licence; .see 
f, 353, post. 
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In or(!or to comply with a “ name anrl arms ” clause the 
proper and usual method is to apj)]y for a Royal Licence, Without 
a Royal grant a man cannot properly assume armorial hearings, for 
the granting of arms is part of the prerogative of tlio Sovereign («). 

In order to obtain a Royal Licence authorising a change of suinauio 
and assumption of arms, an application has to be made to an officer 
of arras at the College of Arms(rt) that a petition in proper form, 
stating tlie reasons for the application and other necessary matters, 
may be drawn up by one of the officers of the college, to he signed 
by the applicant, and submitted through the Home Secretary to the 
Sovereign. The granting of a Licence for change of surimmo 
is a matter of discretion, as to which the Sovereign is advised by the 
Home Secretary, who obtains a report thereon from the Kings of 
Amis as representing the Earl Marshal {!>). 

When the prayer of a petition is granted, a warrant addressed to 
the Earl Marshal, following in its terms the allegations of the 
petition, is issued under the Royal sign manual, and is duly 
recorded in the College of Arms by warrant of the Earl Marshal (<•). 
In ks terms the Licence is permissive; it does not purport to cooler 
a new name. 

626, As regards armorial hearings, the Royal Licence contains a 
proviso that the arms shall be exemplified according to the law of 
arms and recorded in the College of Arms, and that otlierwise the 
licence and permission rhall bo null and of no effect (d). It is the 
function of the Kings of Anns to dtjal with all matters connected 
with the grant of arms. It is their duty, on an application hi'ing 
made in compliance with a “ name and arras ” clause., to decide 
whether the testator or settlor had a valid claim to the arms usi d 
l)y him, and, according as that question may be decided, to grant 


(fO f<e- (^ronm, ('rnjrmi v. Fcrtfiv, [1001^ 1 Oh. 25!^, in wliirlx case the ilccison 
tiiiiicd (in the paiticnlai terms of tho will which mjuirod the person taking 
umlor it lawfully to assume the testator’s arms. To use aims, oUk r than Om 
Royal Anna (as to which aeo title Oonstitutioxat, Raw, y'ol VI , p. .‘lOD, 
without 11 grant or nthor titlo ia not unlawful in tlm sense that any pi'milty is 
attached. The Earl Marshal’s Comd, which had juriNlictmn in sii< li miitteis. 
Las not sat for tho lost two coniunos; see titles Courts, VoI. IX., p. IIC ; 
rEKUAOKs ASP Dionities. Tho question as to the nei'essity for u Hoval grant 
was raised but not decided in Autten v. Culliiis (188(>), .it L. T. 90.'], also in 
Jicvaii V. Mahm-Ha<jnn (1891), 27 b. H Ir. 399 ; (1893), 31 L R. Ir..312, U. A. 

(n) As to the lloralds’ College and Jungs at Anns, see title J'EEKages a>d 
Dki.vjtie.s. 

{h) Tho JTonie Secretary refers such petitions to tho Kings of Arms for rejiort 
on tho genealogical and heraldic aspects of the case. No precise rules are laid 
dowu uB to tho exorcise of tho discretion, and probably no such lules could well 
bo formulated ; but it may bo broadly stated that a voluntary apjdicatioii made 
in compliance with a request contained in a will or in consideration of some 
pecuniary or other benefit, or based on ropresontatiou in blood traced to eoine 
maternal ancestor, will be favourably considm-ed; while an ajiplicution made 
in pursuance of a direction which is coupled with a forfmture clause is invari¬ 
ably gianled. On the other hand an application for which no leasonable^ground 
is alleged, or which u made from tneie caprice, ia likely to be rejected. 

(«) The Royal WaiTant is usually notified in the London Gazette. 

(d) AuBten V. CoUtna (1886), 54 L. T. 903. 


Srrr. .*5, 

formalities 
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Sect, S. 
Formalities 
as to 

Change of 
Name or 
of Aims. 

I'cod jioll. 


tlioso arms, or arms as little d’lferent from thorn as the law of anna 
will admit, to the applicant {r). 

In respect of every Licence issued a stamp duty is payable (/). 

627. Thirdly, the doc-laration of a person's intention to chanf^e 
his surname may he evidenced hy a d(*ed poll. lie may declare his 
determination to assume a new name in addition to or in substitution 
for his original name. 

The dei'd poll, when duly executed and attested, may be cnrolhd 
ill the Central Ofhee of the Supreme Courtly). 

Public notice is usually f;iven hy advertisement in the London 
(}n::t‘He and one or more newsp.-ipers of the assumption of the lunv 
name and of the execution and enrolment of the deed poll (A). 


[r) For llio form of see .S7 h/m v. Stubs (18G2), 1 II. & C 2.>T. Sinco it 

is not witliin tho comiicloncy of the (’olloge of Antis to tyrant the ])ro})i'r .aniis 
of A. to II , tlie pracfico is to make tlie fjraiit witli a (Ltforpnro, i f , to inako 
sorno .uiilitioii to or alteration in the arms ; see A listen v. Volliiia (ISSG), L 'f. 

sio,:. 

( /■) 1 f the njiplieation is voluntirv, a fluty amoiintiiiji; to £10 is eliar^^eil liv the 
Stamp Alt, ISPI (,')1 iX’ .05 Vid c ,■)!>), s 7-1, anil in llio case of a comjmlsoiy 
appln.itioii niiido uiuler a danso m a will or seftleineiit the duty amounts to 
£‘50 (f/m/.). As to damp duties j^enenilly, boe title llaviCM'E. Jn addition 
ihere are various fees pay.iMe to the Oflieers of Anus for preparinj'and jne- 
bCMitiiifr the petition, for ri'jiortuif' to the Homo Seeretary and reeordinj; the 
Jtov.il Licence, and tor granluif' or cxoniiilifyinj,' the arms. Theie are also fees 
due to the Home Otticf' These amount in all to £-11 lo^ , exclusive of the costi. 
of pieparatiou of petition and advertisniji; 

(t/) Si^o It. y. (’., Old. til, r. 12. The it'O jiayahle on eniohnent is Is. jior folio 
of 72 words. 

[h) Foi forms of deed poll, statutory deelaraliou and notice of ehange, see 
Kiieyidupa.‘iUa of Fonus and I’li’cedenls, Vol. IX , ]ip. 2 b. 


NATIONAL DEBT. 

Ncr Constitutional Law ; Kkvenuk. 
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See Literary and Scientific Institutions. 


NATIONAL INSURANCE. 


See AVork and Labour. 
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NATIONAL MONUMENTS. 

See Opisn Spaces and IIecbeation Grounds. 


NATIONALITY. 


See Aliens ; Conflict of Laws ; Constitutional Law. 


NATURAL ALLEGIANCE. 

See Constitutional Law. 


NATURALISATION AND DENISATION. 

See Aliens. 


NAVAL COURTS-MARTIAL. 

See Courts; I^yal Forces. 
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NAVIGABLE WATERS. 

See SuippiNO AND Navigation; Watbiis and Watercourses. 


NAVIGATION. 

Sec Shipping and Navigation. 


NAVY. 

See Royal Forces. 
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Ijunatich and Rersons op Unsound Mind ; Shipping ani 
Navigation. 
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PAiiT IT. NEGLIGENGE IN PEGAEI) TO PIJOPEllTY 

Sect. 1. In llEtiAui) to PAimmr.vu Parties - 

Sub-spct. 1. General Obsoivatious _ _ _ 
Sub-sect. 2. 1 )ntv to Invitee.s _ _ _ _ 

Sub-sect. 3. Ihity to Pare Licen.spes and \ I'-itois 
Sub—,cct. 4. I )uty to Tres]>iisser.s _ _ _ 

Sub-sect. Duty to Neif'hbours _ _ _ 

Sub-.sect. <>. J)uty to tho Public - _ _ , 

Sect. 2. In PiEo^nu to AVateu - - _ _ _ 

Sect. 3. In IJegakd to Eiui: - - _ - - 

Sect. 4. In 1?kgakj> to Ani.mves _ _ _ _ 

Sect’. 5. DANOEiiors on lNJ5M<ior8 Good?! or Mattc.r 

Sect. C. In Eegard to Fences _ _ - - - 

Sect. 7. In Eecjahu to ITiouways . _ _ _ 


38‘2 


.382 
.585 
.‘ibl 
;591 
.395 
397 

45)1 

403 

405 

407 

409 

410 


Sub-sect. 1. In Geneial - - - - - - -410 

Siib-.soot. 2. Vebiclpft on Tliprbways - _ - - - 41) 

Sub-sect. .'t. Pedestrians on Highways - - - - 410 

Sect. 8 . In Eeoakd to ‘Wiiakveb and JAk-ks - - - - 410 


Sub-sect. 1. I)utie.M in Ee.spect of Wharves nnd Docks - - 41(5 

Sub-sect. 2. Duty iu Eebpect of Plant and 'I’ackle Supjdied - 419 

Sub-sect. 3. Duty iu Hespect of Goods ljaudt*«l - - - 41tf 



858 


NEaLlOENCIt. 


PAOB 

Part III. ORTMIKAL KKGMGENCB AND NT'XJDBuT OF 


STATUTORY DUTY.420 

Sect. 1. Relatiox betwekn Civil and Criminal Remhihes 

FOR NEGLKIENrE 420 

Sect. 2. Neolkct of or Negligence in 1’erformino Statutory 

Dutv -.- 422 

Sect, a Negligence in the Performance of otmer than 
ST. vruToiiY Duties WHERE such NEOi.iGENi'U amounts 
TO Crime -----.42j 


Part TV. NKaiJaENCK ARISING OUT OF SPEiTAL RELATIONS 42ti 


Sect. 1 Carriers ry Road, hy Railway, anh by Sea - - 420 

Sub-sect. 1 . Damage to pAsscRgers or their Lugf^agf) - - 420 

Siil)-«f>ct. 2 Damage to Goods ------ 420 

Sect 2 J’ait-ees - -- -- - - 4 ,to 

Sect. :{, Inxkeei'krs --------- 4;>1 

Sect. 4. IUnkers.- 4T2 

Part V. LIARIIJTY GF PARTK’lJLAli PARTIES - - - 4.5T 

Sect 1 . I’imvate 1’krsons- ------- 4 .TT 

Seit 2. Persons Acting in Parttcui-ak Catacittes - - 400 

Sect .‘5. I'lutsoxs Standing in Partktilar Relation to the 

I’FRSON I mured ------- 4T,* 

Part \7. J’ROOP OF NEGJJGKNCE.4;0 

Sect 1. Rurden of I’roof - - . . - . 4 t,) 

Sect. 2 . Fresumitjon of Negligence- Res Iusa Loyun’rii - 4;5!» 
Sect. 0 . Functions of Judge and Jury - - - - - 411 

Part Vll. CONTRIBUTORY NEGLIGENCE.41 j 

PautYIIL NEGLIOENCE causing death - - - - 454 

Sect. 1 . Civil JiiAiiiLiTY.451 

Sect 2 . CivilEesfonsibility under the Fatal Ai-cidents Acts 455 

Part FX. OTHER DEFENCKS TO ACTIONS FOR NEGJ-IGKNCE 40;i 

Sect 1 Infancy - - 40.‘{ 

Sect. 2 . Defective Intelligence .46a 

Sect. :j. Performance of Statutory Duties or Exeucisk of 

Statutory Towers - -.404 

Sect. 4. Inevitable Acc idknt : Act of God - - - - 467 

Sub-sect. 1 . DetiTiiiums, Nature and tlharacteristics of the 
• Terms -------- 467 

Sub-HOct. 2 . Am)li< iilioH of the Defence to Iinties Created 

hy Coiiimon Ijiiw - ----- 4 f »8 

Sub-sect. 3. Apjdieiitidii of the Defence to Duties Imposed 

by Statute - - - - - - -471 

Peot. 5. Independent Contractor.471 

Sect. 0 . Consf.nt; Volenti Non Fit Injuria - - - - 476 

Sect. 7 Imminent Personal Risk.- 476 

Sect. 8 Reliance on Oiueijs.471) 

• 

Part X. DAMAGES.481 

Sect. 1. In General.^81 

Sect. 2, Hemoteners gf Damage - - - . • . 488 









Negligence, 


859 


For Architfcis - 

Bankers - - - 

Barristers - - - 

Bouwlaries 

Carriers - 
Cirmftumes- 
(W]iaratt<ms 
Daiiiaijes (Uneialhi 
Engineer8 - - - 

Etemiors - - - 

Fences . - - 

Jmnt Tmifeasors 
/Ainttnhm of Actions - 
Limitation of LtahihUj 

Local Authorities 


Master and Servant - 
Navigation _ _ _ 

Negligence in ParUcntar 
Cases - - - - 


Nuisance - - - - 

Physicians 

Principal and Agent - 
Public A uthoriiies Protection 

Shi))])tng - - - - 

Soltciiors - - - - 

Stockbrokers _ - - 

Surgeons - - - - 

Tort, Piinciples of ~ 

Trespass - - - - 

Trover . , - - 

,»Trustees - - - - 


See title Bviuimo Contbaotr, Engineers 
AND ARtUllTECTH. 

,, Bankers and Bankinci. 

,, Barristers. 

,, BorNDARIES, EeNCKS, and TARTr 
WAIiLR. 
riARRTERR. 

,, CoMRANrEs; CoRroRATrr>Ns. 

„ (V)RrO RATIONS. 

,, Damages. 

,, Bdilding CoNTJiAr'i.s, Engineers, 

AND ARGIUTECTS. 

ExE(!rrTORR AND ADMINISTRATORS. 

„ Boundaries, Eenoeh, and PAUTr 

Walls. 

„ Toi!T. 

Bimitation or Agtionr. 

„ Admiralty; ('aruieur; Sidtpevg 

AND Navigation , 'rouT. 

„ Looal Government ; I'uulio 

Health and Local Aumims- 
tration. 

Master and Servant 
S uiTPiNO AND Navigation. 

, Animals ; Auction and Ait- 

TION EERS ; BaILM KNT , B \ N K ERS 

AND Banking ; Carriers; Klec- 
TRic Lighting and Lower ; Lx- 
I’LosivEs; (ilAS; Highways, 
Streets, and Bridges ; Inns and 
Inxkeerkus, Insurance, Land- 
LORD AND Tenant; Master and 
Servant, Medicine and riiAR- 
MAcv; Mines, Minkua.ls, \xd 
UuAURiFs; Notaries; Lawns 
,AND Pledges; Post Deeice ; 

' PURLIO AuTIIORTIIES AND PUHLIU 
Officers ; Bailway.s and 

<'\NALS ; PkEOETVERS ; SKWEKS 

AND Drains ; Sheriffs and 
Bailiffs; Shiiting and NAvui\- 
TioN; Solicitors. Stock Ex. 
change; Street and Aerial 
Traffic : Telegraphs and Tkt.e- 
PHONEs: Theatres and O'jiier 
Places of ?iNTERTAiNMBNT 
TkAMWAY 3 AND LlGH’J’ JlAIT.WAYS 

Valuers and Appraisers 
Waters and AWteiicolrses ; 
Work and Labour. 

Nuisance. 

Medicine and Pharmacy. 

Agency. 

I’UBLic Authorities and Public 
Officers. 

Shipping and Navigation. 

SOLICPIORS. 

Stock Exchwgf.. 

Medicine and I’harmait. 

Tort. 

Trespass. • 

Trover and Detinue. 

Trusts and Trustees. 

Master and Sijrvaet, 
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Neoligekce. 


Part I.—General Principles of Liability for 

Negligence. 


SWT. 1. 

What 

Constitutes 

Negligence. 

Viiilurc to 
pxiTCinr* care 
m|UiiC(l by 
till' circuiii- 
Htaaccs. 


Rr.cT. 1.- What Constitutes KcijU'jencf. 

ShfT 1 - Mfituunj (tri'i Appliraliou of ihr Trnn " N'iih'l'n't." 

628. Nof?lig:oncc in a legal Reuse is a ncgtitive rather than a 
]) 0 hiti\'e tc'rni (aj, and in any given cireiimstauces is the failure to 
('.vei cise that care wliich the circiiinstances demand {h). It is, tliere- 
foni, nttt susceptible of any jtrociso definition winch will bo of 
umvorsal applicsition (c). It may consist in domg something uhich 
ought either to lie done in a different manner or not at all, or in 
onntling to do something which ought to bo dono(d). Whore there 
18 no duty to exercise care at all. negligence in the popular sense 
has no legal consequences (e). "Where there is a duty to take care, 
l.lui degioo of care required in the particular case depends on the 
acc.onipanving circumstances (f), and may vary according to the 
aniount of risk to he encountered and to the magnitude of the 
pi-o.-^pective injury (<]!). The same act or omission may accordingly 
involve liability as being negligent in some circumstances (/«), 
although in other circumstances it will not do so. 


(<i) (m)iII V. (tcnmil Iron Screw C.ollkr Co. (1866), L. It. 1 (L P. 600, per 
Wiu.L.s, all p. 612 ; compare (hblin v. McMuUen (1868), Ij. li. 2 P. (!. 
317, 3:57. 

{h) Thrmos v. (/j^oitcrmnine. 18 Q. 1?. J). 68.5, C A , 7 >rr Rowi',>r, 

L..I , at p. 604 : " 'J’ho ideas ol negligence and (Inly ai’c strictly coreelativc, 
an<l tlieie, is no sucli tiling a.s iiegbgcnce in the abstract, negligence is 
Riiiiply neglect ot some caic which we are hound by law to c\e.rciHO towards 
sonieliodj ” ; see also Vaughan v. Taff Vale Jiail. Co. (1860), 6 II. & N. 
079, lOx. Oh . where AVilll.'!, J., at p. 688, delined it as “ the absence of 
Ciiie accniding to the eircurnsfancefi ” ; Bl;ith v libminghnm Wateru'orkx 
i o (].*<;■>(>), II E\(h. 781, per At-okkson, B, at p. 784; finll v. Oeucral 
lion Sijtew Colhi.r Co., hupra ; Heacenv. I’ender (188.3), 11 Q. B. D. 503, 
.^^^ 07 , (' A ; Ketllrwell (1882), 21 (3i. D. 685; Hnook v. Grand 

Jiinciiou IVatcrworke (Jo. (1SS6), 2 L. R. 308 ; Wakrlin v. London and 
iSoitlli U'ei^ierti Itail. Co., [18961 1 Q. B. 189, n., 19], C. A. 

(c) I'ordv. London niid South Western Rail. C'o. (1802), 2 P. &,V 730, 
per Kiu.i',, J., at p. 732. 

(d) Idiph V. Birminghm Waterworks Co., snpra, per Ai.DEn.soN, B., at 
p. 784 

(c) l.r Lirvre v. Gould, [1893] 1 Q. 11. 491, P. A., per Lord Esur.R, M II., 
at p 497 ,'('aledonian Uml. ('o v. iMvIhoUand, [18981 A. C. 216 ; Seholfield 
V. Land thorough (Enrl), [1895J 1 Q. B 536, C. A.; alTirnied, |1896] A. P. 
/>I4; Gray v. Notih Eastern Radway and the Washington Colliery Co, 
(1883), 48 L. T. 904 ; Box v. ,lvbb (1879), 4 Ex. D. 76 ; D'lrkson v. Reuter's 
Telequim ('o. (1877), 3 C. P. 1). 1, (’.. A. ; Cox v. Burbridge (1863), 13 C. B. 
(n. s.) 430; compare. Caledonian Rail. Co. v. Wuiwick (1897), 35 Sc. L. R. 
54, IJ. L.; bp,e p. 363, post. 

(/) (hill V. General Iron Screw Collier Co., supra ; see ibid., per Montague 
Smith, .T., at p. 614, and cases cited in note (A), infra. 

(g) Mackintosh V. Mackintosh (1864), 2 Maeph. (Ct. of Sess.) 1357; com* 
paio Chadwick v. Trower (1839), 6 Bing. (n. c.) 1, Ex. €h.; and see pp, 365, 
366, post. 

(h) Degg v. Midland Rail. Co. (1857), 1 H, & N. 773; and see ibid., at 
p. 781, where it was Wid by Bb^mwsw., B., that oegligenee is always 
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Where nn act or omission is negligent, it may involve a greater 
or less degree of moral culpability, but, so far aa any legal result is 
eonoerned, a classification on this basis will at most afford a ground 
for awarding greater or smaller damages (i). The material conaklera- 
tions are the absence of the care due in the circumstances of tlie 
case oil the part of the defendant and injury suffered by the 
plaintiff, and a demonstrable relation of cause and effect between 
the two (.y). 

Knowledge, or the opportunity of knowledge, that a particular 
course is fraught with danger docs not necessarily render its 
adoption negligent, but such knowledge or opportunity of know- 
Ictlge is frequently an ingredient ot negligence (A‘), heeauso a 
man may reasonahly be expected to take extra jirecauiioii 
on account of better knowledge of llie facts {/). In evny cabe 


ri'lativp. to some eiuMirnslaiice of lime cud place or ]>crf-i>u ; conijiare 
Thomas v. <^nailertiir,'iiie (1887), 18 (,). B. 1). 885, (JIN, ('. M Iiup, 1<> 
keep ])reiniscs in a defeeiive anti nnsale condition in ncf^ligent, if tlicy lue 
Bihiiilcd in a puLlic street (Tarry v. Ahlilou (1870), 1 Q H. 1). lil 1 ; Silver- 
Uiuv Marriott (1888), 50 L. T. 61 ; Pt'e pp 307 et seq., post)-, Init it will 
not be so if they are, ruins in u private juirk to which no straiigm has any 
ri!<ht oi leave to go; compareiM/j/ v. Midland Rad. ('o. (1857), 1 11. A' N. 
773; Foibes v. Abeideen Harbour Commissinnarn (1888), 25 Sc. L it, 230; 
and st'C p. 302, post. For an exeelle.nt illustration of tlitfei’eni tlegtce.i 
of care leqiurcd with regard to the same subject-matter, see Ac/,sou v. 
MarAntosh (1816), 1 Staik. 237. 

(i) Thedegret'S of care are sometimes sought to ho denoted by the terrin 
“ ordinary,” " slight,” or “ gross ” iieghgeuee. These lei ms are not adopt ed 
in this title, as they have been the subject of muoh iinfavoui able juilieial 
comment; see WT7s<m v. Brett (1843), li M. &\V. 113, per KoD ii, B , (hdl 
V General Iron Screw Colhcr(U> (1866), Jy. R. 1 (1. V. 60U, per WinuKS. ,1.; 
compare Hinton v. Bihbin (1842), 2 Q. B. 046; Austin v. Manvbester, 
Sheffield and Lineolnshire Rail. Co. (1850), 10 (’. B. 454 ; Mavh'i,doAi v. 
Mneiintosh (1804), 2 Maeph. (Ct, of Sis-ss.) 1357 ; and see Campbell and 
Cowan ifc Co. v. Tiain (1910), 47 Sc. L. R. 475, per Lord Low. 

(j) irnyft/ V. Midland Rail. Co. (1884), 51 L. T. 539, per Mamstv, .1.; 

and see. p 378, post. As to the essential element of iiijuiy in a claim lor 
negligence, see pp. 481 et seq., -As to effeyctive or proximate eanse, 

see pp. 378 e/ seq , post. Negligence must be distinguished i roin trespass (see 
Stanley v. Rowell, j 18911 1 Q. B. 86 ; and title Trk.spa.ss), from fraud 
{KelUeweU v. IFutsou (1882), 21 Ch. T). 685 ; and see title Misrephesknta- 
TiON AND Fkaitd, Vol XX., pp 092, 693), and from nuisance, although m 
many eases the two sub jects overlap (see, generally, p. 382, post ; and title 
Nuisance, p. 507, post). 

(A) Davis V. Enqland and Curtis (1864), 33 L. J. (y. u.) 321. Where 
there is a duty to know of the safety of a particular ]))ace or thing, the 
neglect to avail oneself of an existing means of knowledge renders one 
equally liable if damage results, as the failure, if the danger were known, 
to take the iirecautions necessary to guard against it{ Mersey Docks Trustees 
y. Gibbs (1866), L. R. 111. L. 93. approving the judgment in Mersey Docks 
and Harbour Board v.renhallow{ 1861), 7 II. & N. 32ti, Ex. (’h.; followed 
and applied in Campbell v. Hornsby (1873), 7 I. R. C. L. 540, Ex. Ch.; li. 
V. Williams (1884), 9 App. Cas. 4is). 

(1) Clarke v. Holmes (1862), 7 11. & N. 937, Ex. Ch.; eomparo Chadwick 
V. Trower (1839), 6 Bing. (n. c.) 1, Ex. Ch. In Brooks v. London and North 
Western Bail Co. (1884), 33 W. R. 167, knowledge by the def&idants 
that one of three fastenings to a gate was defective—and, by the Railway 
ClaRiBes Consolidation Act, 1845 (8 & 9 Viet, c, 20), as. 68, 75, the 
defeudants had to maiulain these—was said to be evidence of uej^lij^eueth 
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It 18 a question of fact whether conduct which disregards such 
knowledge or opportunity of knowledge, amounts to negligence 
or i)ot(?ii)‘ Knowledge that a particular risk will be incurred 
may render a defendant liable for negligence if he persists in 
incurring the risk, even though it is incurred in doing what he 
contracted to do (n ). 

Sm$-SEC’T. 2 - Uom the iJiitii to Takt (’are Ai'tses. 

629. A duly to take care may arise- 

(J) from ownershi]), jiossession, or control of real property (e); 

(‘2) from ownerslnp, possession, or control of goods, animals, or 
other things (;)); 

(d) from proximity to, or coming into contact with, other persons 
or their property ((f ); 

(4) from special, contractual, or coiitriictual relation- 

shijis (/•); 

(5) from the application of statutes imposing spi'cial duties 
involving care in their performance (s). 

fcliirr, 2.—Slaii(lar(l and Beijree of Cdre (h-dinatili/ llcqnired. 

Sub-Skit. \. -/n (u-nfial. 

630. It is necessary to distingiiisli between the standard of care 
oi'ilinarily required in a particular case and the degree of care 
ac.tually exercised. It is the duty of the court, if necessary, to 
define what the standard is, and the duty of the ]ury to decide, wlien 
the facts are in dispute, whether such standard has heeiiattaiiu'dt/). 
This standard is founded ujion a consideration of the care which 
would he observed by a prudent and reasonable man («). It is the 


(m) (Harle v. Ilolmen (1802), 7 H. & X. 937, Kx Ch.; compare Siloerton 
V. Mardott (1888), 59 L. '1'. 01. 

(rt) Vombey. Simmonds (1853), 1 W. K. 289; thus, where the plaintiff 
S(Mids wire to be galvanised, and it is in such a state that it eannot be 
galvanised without spoiling it. if the deiendant, knowing this, tries to 
galvanise it, he is gixilfy ol negligence. 

(o) See pp. 382 et seq., ponl 

(p) See pp. 393, 406 et seif, 419, post. 

(q) See ]tp. 410 et seq , post. 

(?) See pp. 426 et seq ,posl. Sometimes the relationship may impose a duty 
the breach of which willioiind an action ex deUcto asw'ellasercoTi/me/it(8ee 
Foidkes v. Metropolitan Vislrid Kail. Co. (1880), 6 (1. 1’. I). 157, t). A,; 
Austin V. Great Iv estem Rad Co (1867), L. R. 2 Q. B. 442); and sometimes 
ex (iehi'lo alone, as in Oladwellv. Steggall (1839), 6 Bing. (n. c.) 733; see 
note (b), p. 367, post; and see Turnery. Stalhbruss, (1898] 1 Q. B. 66, 
C. A.; IJ((U V. Lees, [19041 2 K. B. 602, U. A.; title Tour. 

(«) See p. 429, post. 

(i) See pp. 44], 442, po.st 

(a) Metropolitan Bail. (Jo v. Jackson (1877), 3 App. Cas. 193 ; compare 
Blythy. Birmingham Waterv'vrks Co. (1856), II Exch. 781, per Aluerson, 
B., at n. 784, “ negligence is the omission to do something which a reasou- 

" ..y regulate the 

a prudent and 
South Western 
3 Bing. (n. C.) 

468: Bean v. Beate (1811), 3 Camp. 4; compare London Genercd Orm^at 


able man gniucd upon tne consiuoratioiiB wmen oruiuani 
conduct of human affairs would do, or doing something which 
reasonable man would not do ” ; see also Ford y. London and 
Bail. Co. (1862), 2 F, & P. 730; Vaughan v. Menlove (1837), 
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same for everyone of full age who is in possession of all his faculties' 
and is of sound mind (b), and it does not vary with the intelligence 
of the individual upon whom the particular duty to take care 
rests (c). 

The standard of care required having been ascertained on this 
basis, it is not enough that some care has been taken (d) if it falls 
short of this standard («). On the other hand, if the care taken 
attains to this standard, no liability for negligence will result. 
Thus, no liability for negligence attaches to a party when in the 
prosecution of a lawful act injury to another is caused by a pure 
accident (/), nor can anyone be said to be negligent merely because 
he fails to make provision against an accident which he could not 
be reasonably expected to foresee (y). 


Co, Ltd. V. Tilbury Coniradirtg and Dredging Co. (1906), Ltd. (1907), 71 
.1 P. 634 ; Clothier y. Webster (1882), 12 (1. B. (n a.) 790 ; Smith v. Browne 
(1891), 28 L. R. Ir. 1; Simkin v. London and North ire^/frn Hail Co. 
(1888), 21 Q. B. 1). 453, 0. A ; fJyman v Nye (1881), 6 Q. B. D. 685 ; 
Stoomvaait Maatsehappy Nederland v. Veinnsular and Oriental Steam 
Navigation Co. (1880), 5 App. Oaa. 876; Pearson v. Cox (1877), 2 P. 1). 
369, C. A ; Coruman v. Eastern Counties Hail. Co. (1859), 4 H. &r N. 
781; ooraparo Ilaijman v. Hewitt {1198), Tesiko, Add. Cas 170 (but com¬ 
pare with this case lllidge v. Goodwin (1831), 5 C. & P. 190); ToJhaiisen 
V. Davies (1888), 58 L .1. (Q. B ) 98, (!. A.; and other cases oiled at 
pp. 367, 379, 381, 393, post. See also the following: Scottish cases: Hlaehi.e 
X. MacmiUan (1898), 36 Sc.L. B. 137; IVtscZv v. Aberdeen Harbour Commis¬ 
sioners (1887), 24 Sc L. R. 315 ; Slum x. Croall & Sons (1885), 22 Sc. L R. 
792; compare Weems x Mathicson (1861), 4 Macq. 221, 227, H L 

(b) See p. 463, post. With regard to persons of physical incapacity it is 
submitted that, in the absence of any special duty, only such care as fhey 
can take under the circumstances can bo expected of them. Holmes, The 
Common Law, p. 109, says: “ A blind man is not required to see at his 
peril, and, although be is no doubt bound to consider his infirmity in regu¬ 
lating his actions, yet, if he properly finds himself in a certain situation, the 
neglect of precautions requiring eyesight would not prevent his recovering 
lor an injury to himself, and, it may be presumed, would not make him 
liable for injuring another ” ; but this is only true so long as there is no 
positive duty devolving on the blind man to avoid such injury. Such a 
positive duty may arise, for example, if the person, with knowledge of his 
incapacity, voluntanly docs that which brings about the nsk and results m 
the injury. 

(c) Vdvghan x Alenlove (1837). 3 Bing, (n c.) 468 ; compare Jones x. 
Bird (1822), 5 B. & Aid. 837, 846. 

(d) Anderson x. Blaekwood (1885), 23 Sc. L. R. 227 

(e) The plaintiff, as a rule, must prove his case, and the mere faoi. that the 
defendant cannot explain the cause of an accident does not of itself lender 
him liable (iffue/rtri«tic V. TAonwoft (1884), 22 Sc. L. R. 179; JSlanzonix. 
Dougins (1880), 6 Q. B. D. 145), unless the ciicumstances are sueh as to call 
upon him lor an explanation, eg., Walton {Isaac) »C' Co v. Vanguard 
ADdorbus Co., Ltd. (1908), 25 T. L. R. 13 (motor omnibus running off the 
roadway on to the footway); Hymanx. Nye (1881) 6 Q. B. I). 685, and 
Sharp V. Grey (1833), 9 Bing. 4,57 (cases of defective vtducles used as 
public conveyances); compare Simson x. London General Omnibus Co. 
(1873), L. R. 8 C. P. 390 ; Hammock, x. White (1862), 11 C. B. (N. S.) .588 ; 
and see, generally, pp. 435 et seq., 439 el seq.,post. 

{f) Davis X. Saunders (1770), 2 Chit. 639 ; WaJeeman x. Robinson (1823), 
1 fting. 213; Great Western Bail. Co. x. Davies (1878), 39 L. T. 475; 
Douglas v. Gray (1890), 27 Sc L. R. 687 ; and see p. 467, post. 

(P) Blyfh X. Birmingham Waterworks Co. (1856). 11 Kxen. 781; Ross v. 
Fedden (1872), L. R. 7 Q- B. 661; Lay x. midland Rail. Co. (1874), 30 L. T. 
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631. In ordinary circinnHtaiiceR, or where simple operations are 
being jierforjued, persons are not as anile required to guard against 
every conceivable result of their actions (//), nor are liboy bound to 
exercise scientific ciireff) or to take extravagant precautions (j). 
Tliey are generally entitled to assume (./.) tliat others will to a 
reasonable extent take cure to look out for tlieuiselves and take 
proper steps to avoid known lislis(f). 

A fair test of what is reasonable care is often the consideration 
of what is habitually done in the same or similar lircunistaiices (»<); 
for the omission to take precautions which are usually taken is 
some evidence of negligence (aj. 


r>29; Layv. Midland Bail. Co. [181R), 34 L. T. 30; Keehlev. and 
Wei>t India Dock Co. (1888), 6 T. L. R. 312, 0. A.; Sharp v. Powell (1872), 
L. R 7 C. P. 2G3 : Pearson v. Cox, (1877), 2 C. P. D. 389, C. A.; Eohinson 
V. Pad's Tnisfees (1900), 37 Sc. L. R. 718. 

[ft) Keehle v. Kosl and West India Dock Co . supra ; Jjoij v. Midland Pail. 
Co. (1874), 30 L. T. 829; Lay v. Midland Pail Co (1875). 31 L T. .30; 
pass V. Feddcn (1872), L. K. 7 (J. H. 861 ; see Iforshurgh v, Sheneh 
(1900), 38 Sc. L. R. 197; Poyan v. M'Lcllons (1889), 27'Sc. L. R. 79; 
compare Pass v. Keilh (18SS), 16 R. (Ct. of Scss ) 86. 

(0 Fawhes ^ Pouhon t{: iS’oii (1892), 8 T. L. R 72.3, P A.; Shaflesbiin/ 
[Karl) V. London and South Bail. Co. (1895), 11 T. L R. 269, 

(’ A . J'flit-Clasgow and Newark Sail Clolh t'o., Ltd v. Caledonian Hail. Co, 
Ltd (1392). 29 Sc. L. R. 577 ; M'Gill v. Bowman it- Co. (1890), 28 Sc. 
L. R. 144. 

(/) ll'Wqflit V. Midland Pail. ('o. (1884), 51 L. T. 539 ; the law thcio laid 
down being appro'.'cil in the < 'ourt of Apjieal, which reversed the decision 
of the court below ou the application of tho law to the facts, see Brown v. 
(heat Tl’cK/ci-n. Pad. Co. (1885), 1 T. L. R. 406, note; eoiiijiare KepUiijalla 
Pi'bber Lslates, Ltd v yattonal Banl of India. Ltd., (1909j 2 K. B. 1010 ; 
Ford V. London and Sonih ll esiern End. Co. (18621, 2 F.& F. 730; F/v-*- 
mantle v. London and North Western'Pad Co. (1861). lo ('. B. (N. s.) 89; 
M'lnuhti V. Primrose (1897), 34 Sc. L. R 334 ; IFi'^f/y v. Aberdeen Harbour 
Commis..tone.}s (1887), 24 Sc li R. 31.5. 

ik) I’nle&stheparticulai a< t, or course of mnduct, is such as lo increa-e 
the oidiTiary risks to others [Chif y. Midland Pad Co. (1870), T^. R 5 Q. B. 
258, con.oienhng on Bilber v Lonilon, Brighton and Soidh (.'oust Rad. Co. 
(186.9), (s B. (\ s.) 584, a'ld d]iprove(l of in F.Uis v. Great irr^PTn Pad. 
Co (18741, L. R. 9 P. 5f}l, Ex. I'h ); compare Thompson v. Noith Kast^in 
Pod Co, (186(1), i* B &• S. 106, Mdchdl v. Caleaoni/ni Pad Co (1909;, 
46 Sc L. R. .517 ; but see v. 3Ieiropoliian Pad. Co [Diialors etc.) 

(1871), L R. 5lf. L. 45. 

(/) WiKjJit V. Midland Pail Co, supra; see Brown v. Great Western 
Boil (Jo.,'supra. Walker v. Midland Pad ('a. (1886), 2 '1’. Jj. R, 
450, II. Ij. ; Maekie v. Maeni.dan (1898), 36 Sc. L. R. 137 ; cotnpaic 
FalLiner v. Great Southern and Western Had. Co. of Ireland (1871), 5 
J. R. P Ij. 213; (UiHin \. Great Southern and Western Pail. (Jo, of 
1 reland {\887), 22 L, R. Ir. 219, P. A.; Htitbky v. London and North 
IPw/era Bud. Co. (1865), L. R. 1 Exch. 13; (Uayards Ihlhiek (1848), 
12 (1. B. 439, 

(w) Bryant v. North Metropohlan Tramways Co. (1890), 6 T. L. R. 396 ; 
Snook V. Grand Junction Wateruorks Co. (1886), 2 'J\ jj. R. 308, 310; 
Great Western Bail. Co. v. Daries (1878), 39 L. T, 475 ; Powell v. Thorndike 
(1910), 402 L. T. 600. 

[a) Blamircs v. Lancashire and Yorkshire Bail, Co. (1873), L, R. 8 Kxoh. 
283, Ex, Ch.; Snook v. Grand Junction Wateiworks Co., supra ; compfre 
Dimmoek v. North Staffordshire Bad. (Jo. (1666), 4 F. & F. 1058 ; Bknkiron 
V. Or(Mt Central Gas Con^nnirrs Co. (1860), 2 F. &. F. 437. 
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Sub-Sect. 2.- Gi nvify o/Jiish. 

_ 632. Where there are special circiiinstances which increase the 
risk attendant on some act or operation not usually dangerous (M, or 
where the act or oi)eration is, from its nature, likely to cause injury 
to others unless special precautions are taken (c), the degree of cai'o 
required is proportionately high {d}. From the failure to use 
those precautions, which skill, foresight, and experience suggest as 
being necessary in such circumstances, negligence will be inferred (c). 

Thus where a duty exists, such as that imposed on harbour com¬ 
missioners having control of a harbour of refuge, which if neglected 
will ])robably endanger the lives of others, the adoption of expensive 
and even somewhat unusual precautions may be required (/). 

Consummate caution, too, is required from tho-!o handling dan¬ 
gerous weapons, such as loaded guns (r/), or from those dealing with 
dangerous articles, such as gas (/t) or explosives {i). 


(ft) such as driving at night Cowper {1S87), 24 L R. 

252), or in a crowd ( 'The Eurapean { 1885), 10 V. 1). 90; compare 'The Ewopa 
(1850), 14 Jur. 627); see James v. Great Western Rail. Co. (1866). eiO'd 
L. R. 2 (L P. 634 ; Shepherd v. Midland Rail. Co. (1872), 25 L. T 879 
(frost rendering platform slippery); compare Rigq v. Mave.hesier, Shefl.eld 
and Lincolnshire Rad. Co. (1866), 14 W. R. 834. For the juineiples njijdi- 
cablo where there are no such special ciroura.s1ance8, see The Western 
Belle (1906), 95 L. T. 364 (barge luoorod in a river and lelt unattended); 
and see p. 364, ante. 

(c) WiUiamsv, Birmingham Battery and Metal Co., [1899] 2Q.B.338,34.7, 
r. A. ; Edwards v. Hniclieon (1889), 26 Sc. L. R. 550 (cases of dungt'.rous 
machinery); Grizzle v. Frost (1863), 3 P. & F. 022 (einph\ymeut ol a 
young person at a dangerous machine); R.obinsonv. Smith (]V. II ) d' Son 
(1901), 17 T. L. R. 423, 0. A. (boy employed at a railway book-stall); Grant 
V. Great Western Bail. Go. (1898), 14 T. L- R. 174, C. A. (compUeated 
shunting operations); comp&ve Smith v. Highland Rail. Co. (1888), 20 Sc. 
L. R 33 (where plaintiff, a trespasser, was injured by shunting operations); 
see ThrusseU v. Hnndyside (1888), 20 Q. B. D. 359 (dangerous work carried 
on over a place where others were working); compare Daniel v. Metro¬ 
politan Rail. Co. (Directors etc.) (1871), L. R. 5 II. Ij. 45; sec yaughan 
T. Mndove (1837), 3 Bing. (n. c.) 468; Stapley v. London, Brighton and 
South Coast Bail. Co. (1865), L. R 1 Exch. 21. 

(d) cases cited in notes (b) and (c), supra. 

(e) Blenliion v. Great Central Gas Consumers Co (ISCO). 2 F A; F. 

437 ; Mose v. Eastings and St. Leonards Gas Co. (1864) 4 F. & F. 321; 
Parry v. SmitA (1879), 4 C. P. D. 325 ; Dinimock v. North Stadordshire Rail. 
(!o. (1806), 4 F. & F. 1058 ; Buriell v. Tuohy, [1898] 2 I. R. 271; and see, 
generally, pp. 403, 407, post. • 

(/) Burrell v. Tuohy, supra (hammer tost of ring at (aimed to mooring 
buoy was not sufficient; a straining test ought to hfive been applied). As 
to liarbour commissioners and their duties generally, see titles iSiiim-N(i 
Aun Navigation ; Wateks and Wateuooukses. 

(g) Dixon v. Bell (1816), 5 M. & S, 198; Potter v. Faulkner (18G1), 1 
B. & S. 800, Ex. Oh., see ibid., per Ehle, C.J., at p. 805; Sullivan v. 
Creed, [ 1904] 2 I. R. 317, 0. A. 

(A) Dominion Natural Gas Co., Ltd. v. Collins and Vetkins, [1909] A. 0. 
640, P. C.; Parry v. Smith (1879), 4 C. P. D. 325; Mose v. Hastings and 
St. Leonards Gas Co., supra; Blenkiron v. Great Central Gas Consumm 
Co., supra (where, however, the jury negatived negligence hi* bringing 
lights in close proximity to escaping gas); compare Jackson v. Garshalion 
Gas Co. (1888), 6 T. L. R. 69 ; and see title Gas, Vol. XV. p. 359. 

(t) Brabant <6 Co. v. King, [1895] A. C. 632, P. C.; WiUiam v. Body 
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Ntr.UGENCE. 

It is the duty of a master to provide safe tackle and appli¬ 
ances for his servants, and in ordinary cases to take reasoualde 
care to keep them so (k). Where, however, the employment is of a 
dangerous character, such as that of a steeple-jack (1), such special 
precautions as are appro})viate to the employiiiont must be taken 
to see that the tackle and appliances are as safe as is possible (hi). 
So, too, a master’s duty towards young servants may differ 
from that owed to adults (h). Thus he. must not only protect them, 
so far as is reasonably possible, from the dangers of their employ¬ 
ment, but must take proper steps to ensure that they appreciate 
the risks («). 

'Phe duty of a carrier of passengers for hire is to use the best 
pn^eautions in known practical use for securing safety, and the fact 
that a vehicle breaks down is pnmd facie evidence of negligence, 
hut he is not responsible for disaster occasioned from latent defects 
which no human skill could have prevented or detected (p). 


Suu-Skct. 3.- - hnoiinenrr vf Hi$k. 

633. If risk is so imminent as to amount to an ('luergcncy 
the act to wliich liability for a resulting injury ^\onld otherwise 
attach may be excusiible (f. The test in such a case is not whether 

{1893). 10 T L. K. 41. (\ A. ; compare Clarke v. Army and ISavy 
('o-operaiire Honetift [19031 1 K. B. 155, 0. A.; and see p. 409, post. For 
loijuliilions as to the. carriage ol explosives, see titles Cabriers, Vol IV., 
p. 27 ; Explosives, Vol. XIV., pp. 38.5 et seq. 

(A:) Weems v. MaOueson {1861), 4 Macq. 221. 227, H L.; Wood <(• Co. 
V. Maelay (1906), 43 Sc L K. 458; compare Heaven v. Pender (1883), II 
Kl B. D.'503. 0. A. ; Murphy v. Pinllips (1876). 35 L. T. 477 ; and see 
title Master and Servant. Vol. XX., pp. 130, 131. 

(0 Fraser v. Fraser (1882), 19 Sc. L. R. 646. 

(m) Ibid ; Williams v. Birmingham Battery and Metal Co., [\iQQ] 2 Q.B. 
338, C. A.; see title Master and Servant, Vol. XX., p 131. 

(») Pobinson v. Smith (IF. B.) <& Son (1901), 17 T. L. R. 423, Cl. A.; 
Ciocker v Banks (1888), 4 T. L. R. 324, C. A. As to the duty of t.he 
employer to inquire as to the age of the infant employee, see Gthb v'Cromhie 
<1875), 2 R. (Ct. of Sesa.) 886; compare Ciibb v. Eynoch, Ltd , [1907] 2 
K. B. ,548 ; and see title Master .ind Servant, Vol. XX., pp. 130, 131. 

(o) Crocker v Banks, supra; Grizzle v. Frost (1863), 3 F. & F, 622. 
Thus it was held that a niastei ought not to have put a child under 
lourteen to work at a carding machine contrary to the Factory and 
Workshop Act, 1878 (41 & 42 Vict. o. 16) (now repealed), where absence of 
the caution that an older person would be expected to show might render 
iier occujiatton dangerous [Sluirpw Paihhead Spinning Co. (1885), 22 Sc. 
]j R 368); compare, however, .1/orm v. Boase Spinning Co. (1895), 32 
Sc L. R. 243 (where no liability was attached to the employers where a girl 
under f(iur(.een was killed by a machine whose guards she had improperly 
reniovcil); see also Bass v. Hendon Urban District Council (1912), 28 
T. h 11. 317, C. A.; and for cases whore the failure to instruct as to the 
danger was a lailure of a fellow-servant, compare Cnbb v. Kynoch. Ltd., 
supra , Fonng v. Hoffmann Manujaciunng Vo., Lid., [1907] 2 K. B. 646, 
C. A.; and see p. 4U7, post 

ip) Sec title Carriers, Vol. IV., p. 45. 

Cq) Joi^s V. Boyce (1816), 1 Stark. 493; compare Wakeman v. Jiobin- 
son (1823), 1 Bing. 213; see Scott v. Shepherd (1773), 3 Wils. 403; compare 
jff. V. IHtts (1842), Far. dr. M. 284; Adams v. Lancashire and Torkshivf 
Hail, Vo. (1869), L, R. 4 C. P. 739; compare Gee v. Metropolitan Bail. Cg, 
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a better course was in fact ojieii, but whetlior what was done wag 
wdiat ail ordinarily prudent man might roasonably have lieon 
expected to do in such an emergency (r). Where the emergency is 
so great that no amount of foresight, care or skill, would have 
prevented the accident which caused the [injury, tlu* accident may 
he held to have been inevitable, in which case there is no cause of 
action («). 

Situ-Sect. 4 .—Profemm of Sjiti'inl SIciff. 

634. The practice of a profession, art, or calling wliicli, from its 
nature, demands some special skill, ability and experience (t), carries 
with it a representation that the person practising or exercising it 
possesses, to a reasonable extent, the amount of skill, ability, and 
exjierieuco which it demands {a). Such a person is liable for injury 
caused to another to whom he owes a duty to take care (/>), if he 
fails to possess that amount of skill and experumce which is 

(1873), L. IJ. 8 Q. H. 161, Ex. Cb. ; see lloJmes v. Mother (187r)), L K 10 
Excli. 261; Tlie (liijf of JAnooln (1889), 15 P.T) IS.O.A.; amlse.p p. 479. post. 

(») Ntoonivonrt Moatschnppy Nederland v. Penvnsnlar and Onentnl 
Nat'igalion Co (1880), 5 App. ('as. 876, per Jvord Blackbuun, at p. 891 ; 
Wilkinson V. Einneil Cannel and Coking Coal Co , jAd. (1897), 34 Sc J.i It. 
533; compare IPoot/s v. ('aledoninn KaU. ('o (1886), 23 Sc. L. It. 798; 
Jenoure v. Delmege, [18911 A.O. 73, P. 0 ,per Lord Maonaouten, at p. 77. 

(s) See title Tt)BT ; and see jt. 467, post. 

(t) I'lie following may be ineluded in addition to the professions or 
callings usually practised ; carriers ; see Chnsiu v. Griggs (1809), 2 Camp. 
79 ; Sharp v. Grey (1833). 9 Uuig. 457 ; WuiUrhotiom v. Wright (1842), 10 
M & W 109 ; Dvrns v. Cork and Jiandon Mail. Co. (1863), 13 I C. L Jt. 
543 ; Simson v. London and General Ommhus ('o. (1873), L. R. 8 C. P. 390 ; 
and see title Carriehs, Vol. IV., pp. 44, 45; and lor the duties of drivers of 
piibbe vebielca, and the standard of care required, see (hvfts v. Waterhouse 
(1825), 3 Bing. 319; Simon v. London General Omnibus Co., Ltd. (1907). 
23 T. L. It. 463; Jlase v. London General Omnibus Vo., Lid. (1907), 23 
T. L. R. 616; and see titles Carriers, Vol. IV., p. 44; Street and 
Aekiai. Traffic : trade protection societies ; see Woods v. Woods (1862), 
3 P’ & ¥. 244: barbers; see Hales v.Kerr, [1908J 2 K. B 601: patent 
and other agents; Be.e Lee v. Walker (1872), L. R. 7 tl. P. 121; and see 
note (c), p 368, post. 

(a) In P'llz. Nat Brev., Writ de Trespass sur lo Case, 94n, cited iu Mar¬ 
shall v. York, Newcastle and Berwick Bail. Co. (1851), 11 (k B. 655. per 
Williams, ,1., the following passage appears : “ If a smith prick my liorso 
with a naU etc., 1 shall have my action upon the ease against him without 
any waiTanty by the smith to do it well; for it is tlie duty of every aii dicer 
to exercise his art rightly and truly as ho ought” ; and see Ilarmer v. 
Cornelius (1858), 5 C. B. (N. S.) 236; compare Searev Prentice (1807), 8 
East. 348; Duncan v. Blundell (1820), 3 Stark. 6; lanphier v. Phipos 
(1838), 8 C. & P. 475 ; Farquhar v. Murray (1901), 38 .8e. L. R. 642. 

(()) This will usually arise from the fact of his einploymeut, but the right 
arises both ex contractu and exdelido (Turner v. Stall ihrass, \ 1898] 1 Q. B. 56, 
C. A. ; Hayn v. Culliford (1879), 4 C. P. D. 182, C. A., per Bramwell, L .1., 
at' p. 185; Kelly v. Metropolitan Bail Co., [1895] 1 Q. B. 944. 0. A. ; 
Taylor v. Manchester, Sheffield and Lincolnshire Bail. Co., [1895] 1 Q. B. 
134. (\ A ; and see note (r). P- 362, Privity of contract, however, 
is not nec/cssary to enable a person injured by want of skill on the pait of 
a medical man to recover damages; thus a doctor is liable for negligent 
treatment although he may be employed by another person to look after 
that patient (Pippin v. Sheppard (1822), 11 Price, 400; Oiadwell v. 
Sieggm (1839), 5 Bing. (n. c.) 733 ; compare Austin v. Great Western Bail, 
tlo . (1867), L. R. 2 Q. B. 442 ; and see title Medicinb anj> Pharmac y, 
Vol. XX., p. 331, note (jf)). 
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skct. 2 . iisunl 111 liis profession or calling (c), or if lie neglects to nee tlie 
Standard skill and experience ivhich he possesses [d) or the necessary degree 
and Degree of care demanded or profi'ssed (e). His duty is honestly and 

of Care diligently to uso that cari! which would he used by others in the 

Oidinanly . . -- — _ - - . - - - —-- 

Reyuired, (c) Henre y. Pranlice ( 1807 ), 8 Kast, 348 5 JiUiir v. Oo., 11896] 

- A. ( 1 . 409. It has bem said Ilial, wliero uo extraordinary degree of skill i« 

ElToct of want raeled foi', tin* lucl that five out of ten skilled and experienced members 

of s\ill or piirticular piolossion ^^ould have done the same act, or Jiave conxe to 

nenloct to j.anie ooiiclusioii. that is comjilaiiied of as negligent on the part of the 

dofctidiuit, entitles the latter to a verdict {Vha’pmm v. Wallon (1833), JO 
I'.lllg. f)? ; see, title IlUn.OlNd CuNTIlACTS, EnGINEEKS, AND ARCIIITECTS, 
A'ol 111., p. 295, note («)). As to nogligenc,e on the part of accountants, see 
/.V Ktuy^loii Colton Mill Co , Ltd (No 2), |1896j 2 Ch 279, C A ; iU.nrij 
('onh ('hemist, JJd. v. Boll, linker d* Co , Mend v. Bnll, Baler d Co. 
(ihil). KiOIj T 107,0. a.; sec title t'oMPANiES, Vol. V., p. 269 ; agents, see 
tide .iGENrY. Vol. I. pp. 185, 196, 230; auctiom-ers, see title Auction ani» 
Ai'(''iioNEKR.'', Vol l..pp 514,516; biulees, see title BAILMENT, Vol. I.,pp.531, 
537, 538. 5 44, 5r)2. 56ti, 564 ; barbers, see note (t), ji. 367, ante ; banisters, 
see tif'e ii\ituiSTjiiis, Vol 11, pp. 394, 401, 402 ; buihling contractors, see 
title IUjildingOgntuacts, Eni.inekks, AND Arctiitect.s, Vol III., l>p. 189, 
315, 316; and as to architect 8, see ihw/.,pp. 293, 295 el neq., 306 ; engineers, 
see ihuL. pp. 295 et eeq. ; and quantity surveyors, see »5id.,p. 311; e.Tirieis, 
see title 0 -arriers, Vol. IV , pp. 4 et tteq., 25 et eeq, : company directors, 
see title Companies, Vol. V., jip. 23J li seq. ; corporations, sec title Cor- 
P 011 ATI 0 .N.S, Vol. \ 111 , pp. 386. 387; executors and adininislrators, see 
title ExI'X’Ctor.s and ADMiMhTUATOK.s, Vol. XIV., p. 316; iiiDkcepors, 
see title JvNH and Innkeepj.ks, Vol. XVIL, pp. 'ilS et seq.; insurance 
agents .anil brokers, sen title Insurance, Vol. XVII., pp. 356,357 ; mast era 
and employers, see title Master and Servant, Vol. XX., pp. 119 et eeq., 
126 et neq, 248 et eeq,; medical practitioners, see title Medicine and 
Eijarmact, Vol. XX., pp. 330 ei, seq. ; patent agents, see title J’atknt.s 
AND Inventions; pawnees, see title Pawns and Pledges; postal ollicials, 
see title Post ( Uttce ; railw ay conipanies and their officials, see title R 4IL- 
WAYS AND t'cNALs ; servants and workmen, see titles Bailment, Vol. I., 
p. 557 ; Master and .Servant, Vol. XX., pp. 125 et seq , 276 et seq.; Work 
AND Jjarour; receilers, see title Receivers ; shcnJIsaud bailiffs, .see title 
l^iiERU-Ffl and B viiiiTs ; shipowners, see title Shipping and Navigation ; 
so]ici(or.<?, see titles B iiniLSTEn.s, Vol. 11., pp. 401, 402; Solicitous; stock¬ 
brokers, see title t^'iocK Exchange; trustees, see title Trusts and 
I'ri'Mees ; valuers and appraisers, see Love v. Mack (1905), 92 L. T. 345; 
title Valuers and Appraisers. 

{d) Brice V. Metropolitan Uuuse Investment and Agency Co., Ltd. (1907), 
23 T. L. 11. 630, C. A., per Cozens-Hardy, M.R., at p. 631 (quoting 
Law’R 4 NCe J., in the couit below); “A man who is employed to act for 
another as his agent is bound to exercise all the skill and all the knowledge 
ho has of a particular business, all the diligence, all the zeal, and all the 
energy that he is capable of, and any interests he may have himself he is 
boiiiid to exercise to the fullest extent for the sole and exclusive benelit of 
the person for whom he is acting” : compare Beven, Negligence in Law, 
3rd ed., pp. 112(1.1131, n. The j.assage from Story, Law of Agency, s. 183, 
tliiuc veferreil to does not appeal to conflict with the judgment above cited, 
and on general principles it would appear that lie who, having spemal know- 
liMlge. ol that, whicli he is employed to do, negligently omits to use it, and 
tlu*reby causes injury, is liable, notwithstanding that a person of ordinary 
skill could not have avoided causing such injury; see, however, note (/), 
p. 369, post. 

(«) ii'eare v. PrenttcCf supra; Blair v. Assets Co., supra; Dickson v. 
Hygienic Jnstitide (1910), 47 Sc. L. R. 280; and cases cited in note (/), 
p. 369, ppsf. As to what degree of iiegbgcnce would be an answer to an 
action by the skilled uerson for his fees, see Moneypennyy. HarUand(IB24), 

J L P. 353: and, see title, ButtWliO ContaaCTS, EngineeiiiS, ahM 
MowiiDCfO, Vol. HI., p, ^ 
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same profession or calling (/). He will not, however, generally be 
held liable for loss resulting eitlier from a mere error of judgment 
on a dillicult point (//) or from want of shill in peiformance of some 
act which IK ]iol appropriate to he ])erformed by the members of his 
particular profession (h). A man should not, however, undertake 
to do a work of skill unless he is fitted for it, and it is his duty to 
know whether he is bo litteil or not (/). 

636. A professional man is not liable for failure to use the skill 
expected fi oni his profession when he is acting not in his profes¬ 
sional capacity, Imt as an ai hitrator or 7 »t/»i-arbitrator (A), as, for 
instance, when an architect settles a dispute bet\^een a builder and 
a building owner, or gives a certificate wliich under the building 
contract is conclusive evidence of work done(/). 

636. ^Yhere skilled persons are employed together, hut each one 
is separately engaged by the employer, each is only liable for liis 
own lack of skill, but >\here it is part of the skilled employment to 
engage subordinates there, may be a liability for failure to take propd- 
care in engaging them ; thus a broker is liable to his principal tor 
negligence in failing to employ a good broker where another one 
has to be employed (w); he may also he liable to his princiiial for 
failing to act in accordance with the custom of the jiarticular market 
he deals in, or for neglecting to make an enforceable contract («), 


(/) ('hapman v. IPalfon (1833), 10 Bing. 57 ; Hunter v. Caldwell (1847), 
10 Q. B. 09 ; Jenkins v. Betham (1854), 15 C. B. 188; Rich v. Pterpoint 
(1862), 3 F. & F. 35. Those responsible for a hospital are not. however, 
liable lor any want of care on the part of surgeons on their staff [Hiltyer 
V. iSt Barlliolomewi's Hospital (Oovemors); [1909] 2 K. B. 820, C. A.; com- 
pnre Perionowsky v. Freeman (1866), 4 F. & F. 977). The statement in 
Prke V. Metropolitan House Investment and Agency Co., Ltd. (1907), 23 
T. L. R. 630, 0. A., that the duty of a skilled person was to exercise all 
the skill and knowledge he has of a partieulax business, all the diligence, 
zeal, and energy he is capable of (see note (d), p. 368, ante), seems rather 
an extension of the usual rule as laid down in the above cases. 

{g) Godejrog v. Dalton (1830), 6 Bing. 460; Hart v. Frame (1839), 6 
Cl. it Fin. 193, H. L.; FaithfuU v. Kesteven (1910), 103 L. T. 56, 0 . A.; 
Turves v. LandeU (1845), 12 Cl. & Fin. 91, H. L.; compare Rlair v. Assets 
Co., [1896] A. C. 409. For the consideration of criminal responsibility for 
negligence on the paii; of professional men, see R. v. Spencer (1867), 10 
Cox, C. C. 525 ; Pluirmaceuticcd Society y. Wheeldon (1890), 24 Q. B. D. 683; 
and see title Criminal Law and Procedure, Vol. IX., p. 585. 

(A) Pappa V. Rose (1872), L. R. 7 C. P. 32, 525, Ex. Ch.compare 
Jenkins v. Beiham (1854), 15 C. B. 168. 

(i) Duncan v. Blundell (1820), 3 Stark. 6 ; Ruddock v. Lowe (1865), 
4 F. it F. 519 ; Jones v. Fay (1865), 4 F. & F. 525; Dickson v. UygienU) 
Institute (1910), 47 Sc. L. R. 280. 

(jk) See title Arbitration, Vol. I., p. 459; Tharsis Sulphur Co. v. Loftus 
(1872), L. R. 8 C. P. 1 (average adjuster). 

(J) Stevenson v. IValson (1879), 4 C. P. D. 148; Chambers v. OoUUhorpe, 
Restell y. Sye, [1901] 1 E. B. 624, C. A.; but such a certificate is not 
necessaiily conclusive as between the architect and the building owner 
(Sobers y. James (1891), 8 T. L. R. 67, C. A.; sec title Building Con¬ 
tracts, Engineers, and Architects, VoL III., p, 210 ). • 

(m) Ecossaise Steamship Co. y. Lloyd, Low dk Co. (1890), 7 T. L. R. 76, C. A. 
¥) Neilson v. James (1882), 9 Q. B. 1). 546, C. A. ; compare Lamort Y, 
UMth imO), IS M. Hi W. 466. 
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or for omitting any usual torni from the contract («) t and a patent 
agont, though not hound to ho accurately aciiuaiuted with jiatent 
Jaw, IS expected to bo familiar with the practice of ohhiining 
patents; so that ignorance of decisions which have an important 
bearing on that ])ractR‘e would as a rule nwider him liable to a 
client injured in consequence ip). 

637. Tn scune cases a shilled person may bo protected if he has 
relied ou the advice of another upon whom he is justilied in 
relying (< 7 ). Thus a solicitor is not liable if he acts upon the clear 
opinion and direction of an experienced counsel given ujion a 
jiroperly and carefully drawn case(,»), but it is otherwise Avhere ho 
ought himself to have knowledge of the particular matter (.s) or the 
question is one of practical procedure (u), unless indeed questions 
of doubt are involved (b). 

Puij-Rect. 5.— Notice of Fmt Ihmaiithnt) Sjvnal Cure. 

638. The fact that a certain state of circumstances exists may in 
some cases create a duty to take special care oven w'liere no such 
duty would otlierwise exist, and may involvi! the omjdoyment of 
special jirecantioiis (c). Thus, while no liability ordinarily attaches 
for injury resulting from a defect in an article siipjdied if the article 
is not dangerous in itself, yet, if it is in a condition likely to cause 
danger id), knowledge of this fact imposes on the person supplying 
it a duty to take precautions to prevent it causing injury and a 


(o) MaUough v. Barber (ISl.*!), 4 Camp. 150; compare Glaner v. Cowie 
(1813), 1 M. & S. 62. In Smith v. Price (18(52), 2 F. & F. 748, a firm of 
brokers, before completion, abandoned business which they had under¬ 
taken and were held liable; and sec, generally, titles Agkscy, Vol, I., 
pp. 185 et seq .; .Stock Rxciianoe. 

ip) Lee V. \Valker (1872), L. R. 7 C. P. 121; and see title Patents and 
Inventions. 

iq) lie must take care to ob(,ain advice from, or to rely upon, au 
e.\j)ciTcnced peraou {Ecossnixe Slenmehtp Co. y. Lhifd, Low & Co. (1890), 
7 T. L. K. 76, C. A.; and see Scholes v. Brook (1891), 63 L. T. 837 ; 
Lowrif V. Ouilford (1832), 5 C. & P. 234 ; eompare Bussell v. Palmer 
(1767), 2 Wils. 325 ; see Godejroy v. Dalton (1830), 6 Bing. 460; Baikie v. 
Chandless (1811), 3 Camp. 17. 

(r) Kemp v. liurt (1833), 4 B. & Ad. 424; compare Lowry v. Guilford, 
supra; and see, generally, titles Barristers, Vol. II., jip. 401 el seq.; 
Solicitors. 

is) Godefroy v. Dalton, supra, per Tindal, C.J. 

(a) Pussfll V. Palmer, supra; BatJeie v. Chandless, supra; compare 
Compton V. Chandless (1802), cited 3 Camp. 19. 

ib) Laidler v. Bllbtt (1825), 3 U. & C. 738. 

(c) The Buropeun (1886), 10 P. D. 99; compare Daniel v. Metropolitan 
Jlail Co. [Directors etc.) (1871), Ji. R. 6 II. L. 45, per Lord Hatherlet, 
L.(’., at pp. 56. 57; JRichardso'n v. Great Eastern Baii. Co. (1876), 1 C. P. D. 
342. C. A.; Cliff v. Midland Pail. Co. (1870), L. R. 6 B. 258. The 
question w'liether there is such a duty must be determined by the li^bt of 
the oircum.stances at the time when it is alleged to be broken {Cunnlngton 
V. Oreqt Northern BaVi. Co. (1883), 49 L. T. 392, per Brett, M.R., at 
1 >. 393 (carrier delivering wrong empty casks). 

id) Winterbottom v. Wright (1842), 10 M. & W. 109; Longmeid v. HoUi- 
day (1861),' 6 Exeh. 761; Heaven v. Pender (1883), 11 Q. B. D. 603, C?A. 
li must, however, hexemembcied that the rule is different where articles are 
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liabilitj? for any injury which may result to the person to whom the 2 . 

article is supplied (r). Standard 

Birailarly, persons consigning goods of a dangerous character are Degree 
hound to communicate to the carrier the facts within their know- 


ledge which indicate the dangerous character of the goods (/), and Ordinarity 
in cases where the carrier has neither knowledge nor means of 
knowledge of such dangerous character and is under a duty to accept ConsiRnment 
the goods for carriage, a warranty that no special danger is involved 
in the carriage of them may be implied from the request and the 
consequent obligation to carry {g). 

639. Where a duty to take care already exists, the fact that there Increase of 
are special circumstances brought to the notice of the person under of care 
that duty, which call for special precautions, may increase the circumstanceB 
tlegree of care required to be taken {h). Thus, while an occupier of known to the 
premises abutting on or adjoining the highway is under a general 
obligation to keep the premises in a safe condition as regards mem¬ 
bers of the public on the highway (i), the cognisance by him of some 

supplied for a particular purpose under circumstances whicli throw on tlie 
persons supplying them a duty of seeing that the articles are reasonably lit 
lor that purpose (Mlholl v. Hall (1885), 15 Q. B. 1). 315 (defective railway 
tniek); Mowbray v. Merryweatker, [1895] 2 Q. B. C40, C. A. (deleelive ehem 
supplied by shipowner for unloading a ship); Hawkins v Smith (1890), 

12T. L. K. 532 (rotten sack supplied tor unloading grain)); seep. iOT,post; 
and see also title Sale of Goons. 

(fi) Earl V, Liibhock, [1905] 1 K. B. 253, 258, €. A , approving (lictiim (*f 
Bowen. L.J,, in Heaven v. Pender (1883), 11 Q. B D. 503, G. A. So, too, 
in the case of a contract of sale, a duty is imposed on the vendor, if tlieic is 
some dangerous quality iu the goods sold of which ho knows, but of which 
the purchaser cannot he expected to be aware, of taking reasonable pic- 
cautious in the way of warning the purchaser that special care will be 
requisite {Clarke v. Army and Navy Co-operative Society, [1903] 1 K. B. 

155, C. A.); »eePrei8t v. Last, [1903] 2 K. B 148, C. A.; Frost v, Ayleshaiy 
Dairy Co, [1905] 1 K. B. 608, C. A. ; Jackson v. Watson <& /Soas, [1909] 

2 K. B 193, C. A.; and generally, p. 407, post ; and see title Sale of Goods. 

(J) Brass v. Maitland' (1856), 6 E. & B. 470; Farrant v. Barnes (1862), 

11 0 . B. (n. 8 .) 553; compare Williams v. East India Co. (1802), 3 Ea.'-t, 

192. 

ig) Acaios v. Barns (1878), 3 Ex. D 282, C. A., as discussed and cnin- 
mented on in Bamfield v. Goole and Sheffield Transport Co., Ltd, [1910] 

2 K. B. 94, C. A., by Fletchek Moulton, L.J., at p. 111. In the latter 
case it was held that where a consignor does not give notice to a carrier 
that the goods are dangerous he must, unless the carrier knows or ought 
to know the dangerous character of tho goods, be taken impliedly to 
warrant that the goods are not dangerous, though tho consignor himself 
may not be aware of their dangerous nature; compare Sheffield Corporation 
V. Barclay. [1905] A. C. 392. The responsibility and Lability of a carrier 
in respect of dangerous goods which ho has accepted for carnage is usually 
determined by special contract; sec title Carkiebs, Vol. IV., p. 85. 

(ft) Shepherd v. Midland Rail. Co. (1872), 25 L. T. 879 ; Daniel v. Metro- 
poliUm Rail. Co. {Directors etc.) (1871), L. R. 5 H. L. 45; Cooke v. Midland 
Great Western Railway of Ireland, (1909] A. C. 229 ; Campbell and Cowan (fc 
Co. V. Tram (1910),' 47 So. L. R- 476; compare Pickering v. Belfast 
Corporation (1911), 451. L. T. 34, 0. A.; Lowery v. Walker, [1911] A. C. 10. 

(i) See Tarry v. Ashton (1876), 1 Q. B. D. 314; and cases cited in 
notes (a), (c), p. 399, post; compare Broggi v. Robbins (1899), 16 T. h. R. 

224, C. A.; Tredwwy v. Machin (1904), 91 L. T. 310, C. A.; Oavaliery, 

Pope. [1906] A. C. 428; Malone v. Laskey, [1907] 2 KB. 141, C. A., asto 
the liability of a landlord to persons other than the actual tenant as 
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Sect. S. 
Standard 
and Degree 
of Care 
Ordinarily 
Required. 


The dearer nf 
care rtquued. 


condition of those premises which is a source of risk or danger (Je), 
even though it be brought about by the act of a stranger (/), 
imposes on the occupier in addition the special duty of guarding 
against that danger (w). Persons using a liigliway are required, 
when they have notice of special circumstances w'hich enhance the 
danger involved in such use, to take such special care as a reasonably 
prudent man would take to obviate it (a)* The fact that persons are 
known to l)e in a position which may be rendered dangerous by the 
carrying out of certain operations makes it the duty of those carry¬ 
ing out those operations to safeguard those endangered (o). 

The degree of care incumbent upon a person who has notice of 
facts demanding special care naturally varies with the extent of 
the knowledge he has of the relevant circumstances (;)). No 
liability, however, attaches where the knowledge of the circum¬ 
stances leads to the taking of such precautions as leave no reasonably 
probable event unforeseen and unprovided for (q). 

affected by notice of the defective state of the pretnisca which lie liiis 
let; and see p. 382, post ,• and titles Highways, Streets, and Hridoes, 
Vol. XVI., p. 133, note (h); Landlord and Tenant, Vol. XVIII., 
pp. 504, 605. 

(A) In Shepherd v. Midland Bail Co. (1872), 26 L. T. 870, it was held 
that in very troety weather the defendants’ servants (»ught to have been 
on the alert to see that water did not collect and ficezo upon tlie station 
platlonn; compare O’Keefe v. Edinburgh Corporation (IQIO), 48 Sc. L. 11. 50. 

[l) Sdverton v. Marriott (1888), 69 L. T. 61, following Tarrg v. Ashton 
(1876), I Q. B. D. 314, and Barnes v. Ward (1850), 9 C. B. 392; compare 
Barlcer v. Herbert, [191IJ 2 K. B. 633, C. A. 

(m) Shepherd v. Midland Bail. Co., supra; O’Keefe v. Bdinhurgh Corpora¬ 
tion, supra : SCO title Highways, Streets, and Bridges, Vol. XVI., 
p. 134; and compare Anthony v. Midland Bail. Co. (1908), 25 T. L. K. 
98 (where a train overshot the platform in a fog the duty w^arning 
passengers not to alight was cast on the defendants, but was held not to 
have been neglected). 

(«) Crrideu v. Fentham (1799), 2 Esp. 685 (extra care in obeying rule of 
the load in fog or darkness): see title Street and Aerial Tkaffic; 
Orav V. North Eastern Bad. Co. and Washington Colliery Co (1883), 48 
}j. T. 904, MKeehnie v. Couper (1887), 24 Sc. L. R. 252; compare 
Springeil v. Ball (1865), 4 F. & F. 472 ; see The Kvropean (1885), 10 P. I). 
09; compare The Europa (1850), 14 Juv. 627; James v. Gieut Western 
Bad, Co. (1866), cited L. B. 2 C. P, 634 (duty to whistle at level crossing 
in fog); Anderson v. Blaelivoxl (1885), 23 Sc. L, R. 227 : B. v. Walker 
(1824), 1 r. & P. 320; B. v. Jjongboitom 3 Cox. C. C. 439. In 

Smith V, Browne (1891), 28 L. R. I'r. 1, and MKeehnie v. Couper, stipta, 
the persons injured were deaf; unless, however, the othc person Wd 
notic.e of their infirmity no extra precaution would be required. 

(o) Thrnssell v. Jlandyside (1888), 20 Q. B. D. 359; The Andalusian 
(1877), 2 1*. D. 231 (launch of a vessel in a en)\vde.(l river); and as to 
])eisons in,lured on a level crossing, see Bogers v. Rhymneg Bail. Co, (1872), 
26 Jj. T 879: and see pp. 377, 424, note (a), post. 

ip) Chadwick v. Trower (1839), 6 Bing. (n. c.) 1 ; Daniel v. Metropolitan 
liail. Co, {Directors ete.) ^871), L. B. 6 H. L. 45. AVhore there is a 
statutory duty to maintain {ircmises in a certain condition, neglect to 
ascertain wlicther they wore in that condition, when the means of knowing 
it existed, is c<iaivalent to actual knowledge that they were not in that 
cnnditiqn {Mersey Docks Trustees y. Oibbs {186Q), L. li. I II, L, 93); and 
see title Nuisance, p. 618, post. As to extra c-are required in relation 
to animals known to he dangerous, see title Animals, Vol. L, pp. 373 
Ct seq. : aftd see p. 403, post, 

(o) McDowall V, Gmt Western Bailmy, [1903] 2 K. B. 331, C. A. ; Sosi 
it,Kedd$n (1372). L. E. 7 Q. B. 661 ; Conman v. Easiein Counties Bail, Co. 
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640. I'lvery person must be taken to know that children are likely 
to meddle with wliat comes within their reach, and this knowledge 
may impose a relatively higher degree of duty to take care on anyone 
who leaves that which may he dangerous (r), if meddled with, in a 
place where it is probable that children will reach it, than if tliero vas 
no such probability (s). In determining whether a higher degree of 
care is so imposed it is material to consider whether the place is one 
which children do frequent or are entitled and likely to frequent (t) , the 
purpose for which they frequent it, the age of, and means of control 
over, the children who do or may be expected to frequent it, and the 
extent to which that wdiicU is left is calculated to attract children to 
meddle with it(?/). Where a child is injured owing to the neglect 
to take the higher degree of care so required it is no answer to say 
that the injured child himself or some other child caused the injury 
by his own act in meddling with the dangerous thing, since sucii 
meddling is the very thing which should have been guarded 
against (a). Similarly, where a person of full age does that, which 
Mill probably afford an inducement or an opi>oitunity for children 
to run into <lauger, he is .bound to take reasonable precautions to 
prevent such inducement or opportunity resulting in danger, or to 
guard against the consequences (h). 

(ISot)), 4 II. & N. 781, per Beamwell, B , at p. 78fi; Baileif v. Neal 
(1888), 6 T. L. K. 20 (roller left securely tied); 3J‘G)egar v. Ross ami 
Marshall (1883), 10 R. (Ct. of .Sess.) 725. As to the statutory duties 
imposed in respect of the employment of children generally, see title 
Infants ani> Children, Vol. XVIL, pp. 150 ct scq. 

(r) As to what is to be considered capable of being “ danu'erous” for 
this purpose, see Duff v. National Telephone Go., Ltd. (1880), 20 Sc L R. 
612 (barrow left chained to wall in lane ^ held to be not within the rule). 

{s) Cormack v. Wick and Pulieneytown School Board (1889), 10 R. ((Jt. of 
fiess.) 812; Cooke v. Midland Great Western Railway of /retold. [1900j 
A C. 229; compare Lowery v. Walker, flflUJ A. C. 10, reversing IS. C , 
11910] 1 K. B. 173. C. A,, on the facta as found by the county couit iudg«; 
pee Lay v MaVand Rail. Co. (1875), 34 L. T. 30. Compare with these cases 
the following cases in which it was considered that there was no obliga¬ 
tion on the owner of property to keep his property free from pers! to young 
children by taking elaborate precautions :— Holland v Lananshtre Middle 
Ward District Committee, [lOOD] S. C. J142; Royanv. ^PLeUaiis {IdH'.i), 
27 Sc. Ij. R. 79 ; Duff v. National Telephone Co., Ltd. (1889), 26 .'<c. L. R. 
512: Jenkins v. Great ircstcin Railway, [1912] I K. B. 625, C. A 

(0 Angus v. Findlay (1887), 24 Sc. L. R. 237 (wasteground); Cummings 
X. Darnqaril Coal Co'. (1903), 40 Sc. L. R. 389 (owner of wasle ground, 
open tliniugh failure of road authority to fence ; held not liable); Morrii 
V. Caniariion County Council, flOlOJ 1 K. B. 159,104 (school) Jackson v. 
London County Council (IQU), 28 T. L. R. 66 (school), afiirmod (1912), 
60 Sol. .To 428,C. A.; and as to schools, see title Editoaxion, Vol. XU., 
j>j>. 33 et scg. 

(u) Jewson v. Gatti (1886), 2 T. L. R. 441 (cellar flap left open while 
piuniiiig going on inside); Uarrold v. Walney, [1898] 2 Q. B. 320, C. A. 
(rotitcii fence near highway), and see note («). supra; but whore the place 
is rendered dangerous by the act of a trespasser the occupier is not as a 
rule liable {Barker v. Herbert, [191IJ 2 K. B. 633, C. A.). 

(u) King V. Ford (1816), I Stark. 421; compare Williams v. Eady (1893), 
10 T. L. R. 41; see Lynch v. Nnrdin (1841), I Q. B. 29; Ma/rtin v. Wauls 
(1887), 24 Sc. E. R. 557 ; Smith v. Martin and Kingston-upon-Htdl Corpora- 
iwn, [1911] 2 K. B. 775, C. A. As to children trespassing, see p. 391, 
fiost. 

(h) Robinson v. Smith [IT. fl.) <6 Son (1901), 17 T. L. R. 423, C. A.j 
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Stjb-Seot. 6 .—Oratnitous Services. 

641. Where a person, not professing to be skilled in the particular 
matter (c), undertakes to do an act for another, without reward, lie 
is only hound to exercise honestly that care which he, as an 
ordinarily prudent man, would exercise if acting for himself (d). 
He is not to be held liable for a mistake, or for an error of judgment, 
which a reasonably prudent man might commit (f), or for mere 
non-success (/'). 

Where a i)erson skilled in a particular matter gratuitously under¬ 
takes to do something involving the exercise of skill, he must do it 
to tlie best of his skill, wliicli must be such as a person skilled in 
such matters may reasonably be expected to possess {tj). 

642. No one. whether skilled or not, who undertakes to render 
services or to do certain acts gratuitously, is bound to render those 
services (U* to do those acts (A); but if ho docs render or do them, 
he is under a liability, should he bo guilty ot negligence in rendering 
them or in doing that which he lias uiidortakon to do(0. 

Buch a person, too, must abide bj' the terms of his undertaking (A); 


v Hertfordshire County (1911), 104 L. T. 145, II L. As 

1o between mailer ami servant, see title Master and Servant, 

Vol AX ,p. 131; and, as to the employment ol children in dangerous 
pcrlormancos, see title Infants and CfflLDREN, Vol. XVII . pp. l.)3, 154. 

U') See p. 367, mile 

(d) ShieUs-v. liUickhurnr. 1 Ily. Bl. 158; see title Medicine and 

Pharmacy, Vol XX., p. 331, note(/); Wilkinson v. Corerdule (1793), 1 
Ksp. 75 (negligence in obtaining a fire policy; boo title Insurance, Vol. 
XVII., p 356); Baev. iWeeA: (1889), 14App. Cas. 658 ; A*tm»x v. Markinuon 
(1888), 13 App. (’as 753; Learoyd v B7n/cZe//(1887), 12 App. (Ais. 727 
(trustees gratuitously undort.aking trusts; see title Trusts and Trustees) ; 
compare Ftpeiyht v. Gaunt (1883), 9 App. Cas. 1, per Lord Blackburn, 
at p. 17, jMoffatt v. Bateman (1860), L. R. 3 P. C. 115 (master 
dnvmga servant tor the latter’s convenience): Gihlinv. McMullen 

L, R. 2 P. C. 317 (bank gratuitous bailee of plaintiff's debentures); Bullen 
V. ftican Electric Engraving Co (1907), 23 T. L. R. 258, C. A. (gratuitous 
bailees); and see titles Agen<t. Vol. I, p. 185; Bailment, Vol. I., 
l)p .531—534, 540—543. 

(e) Shiells v. Blnckburne, supra; Coggs v. Bernard (1703), 1 Salk. 26; 
1 Smith, L C , llth ed. 173 ; coutpare Beal v. South Devon Rail. Co. (1864), 
3 H. & C. 337, Ex. Ch., per Crompton, J., at pp. 341, 342 ; Doorman v. 
Jenkins {]S54),‘Z Ad. & El. 256; Scholes x. Brook {mi), dZh.T. 8.37. 

(/) Dnrtr.all v. Howard (1825), 4 B. & C. 345 (failure to obtain a sufficient 
Bcciinty foi'money). 

{g) irdsoa V. iirclt (1843), 11 M. & W. 113 (a person skilled in horso 
m.uiagenu'iil undertook, gratuitously, to ride a horso in order to exhibit 
him sit a sale ; owing to some want of care the horse slipped, fell and was 
injurcul); Shiells v. Blackhvrnc, supra. A person may bo held to be skilled 
]| lie either expressly or imjdicdly so represents himself (Whiteheml v. 
GmeQuim (1825), 2 Bing. 464, Ex. (jh.; Donaldson v. Haldane (1840), 7 01. 
iV Fin. 762, II L.; compare The lihosina (1884), 10 P. 1). 24, 29 (harbour 
master directing, gratnitously, where a vessel was to be beached)), 

(A) Coggs v. Bernard, supra; Elsr.e v. Oatward (1793), 6 Term Rep. 143; 
Wilkinson v, Corerdak, supra; Balfe x. West (1853), 13 C. B. 466. 

(i) Spnqhf V. Gaunt, supra, at p. 17; see Harris x. Perry <& Co, 
[1903J 2 K. B. 219, C, A-; and cases cited in note (A), supra. 

(A) Brtngloe v. Morriee (1676), I Mod. Rep. 210 (where a gratuitouB 
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but if services liave been gratuitously rendered on some occasions, 
negligence will not necessarily be inferred from a discontinuance 
of them on other and distinct occasions (/). 

643. A person wIjo gratuitously lends a eliatkd to anolhor for a 
particular use, sucli as a crane for lifting heavy gootlsfai). is 
bound to coninuniicate any defects existing in that chattel wlm-h 
are known to hini (it) and are relevant to the use to whicli it is to 
be put. 

644. There is the same duly to take care owed to a person 
wlio gives his services gratuitously as would in tlie like circumstances 
be owed to an ordinary employee (o). 


Sect. 3.— Mal/casaiicr, Misfoaaance, and Nonfeasanir. 

SVB -Pi'CT. 1 ~ Maffi asa/ive, 

645. The term “malfeasance” indicates the commission of some 
nnlaw'fnl act ( p), and is usually applied to those unlawful ads, such 
as trespass, whieli are actionable per se and do not lecjuii e exjiress 
proof of TU'gligence or malice to make tliem so ((/). As a general 
rule', such an act carries with it a responbibility for, all tho 
eonseiiuerices of doing ittr). 

Sub-Segt. 2.-- MUfeasaitce and Non/fasaine, 

646. The term “ misfeasance ” is used to describe the improper 
pertormance of some lawful act(.s): “nonfeasance" indicates the 


bailee of a horse having the personal use of it only, W'as liohl liable lor injury 
caused to it by being ridden by his servants); compare Vamoys {Loid) v. 
IScinr (1840), 9 (h & P. 383 ; and see title Bailment, Vol. I. p. 540. 

(l) JjOdder V. London and Jiidia Doels Joint (Jommittee (1891), 8 'J'. L. It. 
5, A. (dock owners voluntarily altering mooring ropes of vessels) 

(m) Jihikemore y. Bristol mxd Exeter Bail. Co. (1858), 8 E. & B. 1035; 
and see title Bailment, Vol. I., pj). 650—552. 

(«) Coughlin v. CiUison, [1899] 1 Q. B. 146, C. A., approving TUahmore 
V. Bristol and Exeter Bail. Co., supra ; and see note (7t)» P- 393, post. 

(o) Bee Degg v. Midland Kail. Co. (1857), 1 11. & N. 773, approved in 
Buck V. Williams (1858), 3 II. & N. 308; and see note (i), p. 38G, post. 

(p) Wharton’s Law Lexicon, lOth ed. 

( q ) See title Tort. 

(r) Clark v. Chambers (1878), 3 Q. B. D. 327, and the eases, there cited 
by COCKBITUN, C.J. In Ellis v. Sheffield Oas Consumers Co. (1853), 2 
E. & B. 767, persons who employed an independtuit contractor to do an 
unlawful act were held liable for damage resulting from it; compare Bole 
V. Siiiinghourne amd Sheemess Bail. (Jo. (1861), 6 H. A N. 488. In Baterson 
v. Lindsay (1885), 23 Sc. L. R. 180, blasting operations carried on near 
i 0 the premises of another were said to be illegal, and a person injured on 
that other’s property recovered damages. 

(«) Wharton’s Law Lexicon, 10th ed.; compare Newton v. Ellis (1855), 
6 E. & B. 115. For instances of misfeasance, see Victoria Corporation v 
Patterson, Same v. Lang, [1899] A. C. 615, P. C. (bridge rendered unsale 
by the act of defendant's servant); E. v. Chreat North oj England Bad. Co. 
(1848), 9 Q. B. 316 (cutting through a highway); Henley v. Lyme Eegis 
CorporaUon (1831), 6 Bing. 91; in error (1832), 3 B. & Ad. 77 ; Daiwson 
d ; Co. V. Bingley Urban Council, [1911] 2 K. B. 149, C. A., per Vaughan 
Williams, L.J., at p. 164, “a public body will be liable if by its acts it 
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failure or omission to perform some act which there is an ohligatloh 
to perform (t). Thus it is a misfeasance for a highway authority 
which has a duty to repair roads to remake a road and open it to 
the pul)Uc with a hole in it (a), and a nonfeasance to permit a road 
to become worn into a hole (/j)* The distinction has no application 
to the question of liability when the duty to do or not to do the 
particular act omitted or improperly performed has been estab¬ 
lished (c), but the distinction between an injury arising from 
misfeasance or from mere nonfeasance has a material hearing on 
the question whether a duty does or does not exist towards the 
individual injured (d). 

Its bearing on negligence is limited to the cases of injury 
resulting from(l) the omission to df» something in the course of 
gratuitous service.^, and (2) the non-performance by public bodies 
of acts authorised by their statutor}' powers. 


alters the normal condition of something -whicli it has a statulory duty to 
provide or maintain and in consequence some peison of a class for wiiose 
benclilr the statutory duty is imposed is injured.” In Shoreditch Borouffh 
iJounttl V. Hull (1004), 2 L. G. R. 756, H. L., Lord IlALSRiUfY, L C , was 
of opinion that in several cases what Lad been dcscrilicd as an aet of 
nonfeasance might on consideration by the House ot Lords be held to he 
acts of misfeasance. See, further, title Higiiwavs, Stwsej.s, and JIkikuk.'!, 
Vol. .\V1., p. 13.1. 

(t) Boorman v. Brown (1842), 3 Q. B. 511, 525, 526; compare Bhee v. 
GntiMid (1793), 5 Term Rep. 143. In Wharton’s Law Lexicon, 10th ed., it is 
deiined as an oll'euce of omission. For instances of nonicasanco in adilition 
to those noted in title Highways, Streets, and Bridges, Vol. XVI., 
pp. 133 et seq., see li. v. Birmingham and Gloucester Hail Go. (1843), 3 
(J. B. 223 (failing to provide arches in accordance with statutory duties to 
connect lands severed by the railway Hue : held, that tlic company could 
be indicted); Ghapman v. Fylde Waterworks Co., [1894J2 Q. B. 599, 0. A. 
(delendants having a duty to repair a stop-cock box in a street, held liable 
to a person injured by its being out of repair); Atkinson v. Newcastle 
Watenoorls Go. (1877), 2 Ex. D. 441, C. A. (failure to supply water at a 
certain pressure); compare Dawson Co. v.JSingley Urban Council, [1911] 
2 K. B. 149, C. A.; Glossopy. Ueston and Islcworth IjocoI Board (1879), 
12 Ch. D. 102 0, A. (failure to remedy defective system of draiuage); 
Coe V. Wise (1866), L. R. 1 Q. B. 711, Ex. Ch. (failure to maintain 
a sluice and a cut in accordance with the duties imposed by a drainage 
Aet). 

(a) Smith <fc Co. v. West Derby Local Board (1878), 3 C. P. D. 423; 
Newton v. Kllis (1855), 5 E. & B. 116; Pictou Municipality v. Geldert, 
[1893] A. C. 524, P. C.; Torrance v. Ilford Urban District Council (1909), 
25 T. L. R..365, C. A. 

(b) Thompson v. Brighton Corporation, Oliver v. Horsham Local Board, 
[1894] I Q. B. 332, C. A.; Gibson v. Preston Corporation (ISIO), L. R. 5 Q. B. 
218; compare Winslowe v. Bushey Urban District Council (1908), 72 
J. P. 259, 0. A. 

' (c) Boorman v. Brown, supra; Brabant <fc Co. v. King, [1896] A. C. 
632, P. C.; McClelland v. Manchester Corporation, [1912] 1 K. B. 118; 
Queen v. Tyler and International Commercial Co., [1891] 2 Q. B. 588, 
C. A. (where it was said that if the breach of duty—^whether a mis¬ 
feasance or a noufeasaiice—is punishable on indictment in the case of 
a private person, a corporation guilty of that breach cannot escape); 
compare* £. v. Birmingham and Glouoester BaU. Co. (1843), 3 Q. B. 
223 ; R. y. Great Norik of England Rail. Co. (1846), 9 Q. B. 315 ; and see 
titie Tort. • 

id) See oases died in note ^b), supra. 
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Nonfeasance of a gratnitons undertaking does not Impose liability, 
misfeasance, on the contrary, does(c). 

^The failure to exercise statutory powers or to perform statutory 
duties only renders the body liaving such powers or duties liable 
to a civil action if the statute intimded to give a right of action 
to a person injured by such failure (/). Thus it is not given 
in the case of a sanitary authority for failing to lemedy a defective 
system of drainage which it was under a statutory duty to do (p ); 
nor, in (he case of a water company, docs the fact that penalties are 
imposed for the breach of a duty directed by statute, for example, 
that of fuinishing a sufficient supply of water for public purposes 
at a particular pressure, enable a person injured by the failure 
to supply water to recover damages (/<). On the other hand, where 
a duty, imposed, but not sanctioned by a penalty, to indicate the 
position of fire-plugs in the street by marks on buildings near, was 
carried out by placing such a mark so as to indicate incorrectly the 
jiosition of a fire-plug, the defendant was held liable (f). Similarly, 
a waterworks company, placed under a statutory duty to ropuir 
sl.oj)-cock lioxes put by it in the street, wdiicli failed to perform 
that duty, was held liable for injury caused in conseqiuuice {k ); 
BO, too. a drainage Act directing the maintenance of certain w'orks (1) 
and a statute directing the safe maintenance of lighthouses !i,nd 
buoys in a harbour (m), and the Eailways Clauses Consolidation 
Act, 184,') («), by wliicli the duty to maintain a proper gate at a level 


(r) Ehne v. Gatward (1793), 5 Term Rep. 143 ; and Reepp 374, 375, nvtfi. 

(/) Magui\e v. lAverpool Corporation, [1905J 1 tv. II. 7G7, C A ; see 
Hxunders v. llolhorn District Board of Works, [ 1895] 1 Q. IJ. fit; ('irchij v. 
Newmarket Local Board, [1892] A. G. 345 ; Piclou Muninpnhiij v Gelllert, 
fl893) A. C. 524, P, 0.; compare Gibraltar Sanitary Commissioners v. 
Orfila (1890), 15 App. Gas. 400, P. G.; and see p. 422, post, and title Tort. 

Ig) Glossop V. Ilfiston and Isleworth Local Board (1879). 12 (’h. D. 102, 
G. A.; compai‘0 Yorkshire West Biding Council v. Uohnfiilh Urban 
Sanilanf Authorily, [1894] 2 Q. B. 842, G. A. 

(A) AUiinson v. Newcastle Waterworks Go. (1877), 2 Ex. D. 441, C. A.; 
and see p. 423, post. 

(j) Dawson tfc ('o. v. Bingley Urban CoMacif, [1911] 2 K. E. 140, 0. A., 
roversinti S. G. (1910), 27 T. L. II. 46. 

(k) Chajiman v. Fylde Waterworks Co., [1894] 2 Q. B. 599, C!. A.; 
Oshom V. Metropolitan Water Board (1910), 102 L. T. 217 ; eoinpare Bosen- 
haum v. Metropolitan Water Board (1910), 103 L. T. 281, 739, G. A. (where 
doubt was throwm on the decision m the last-unnied case), and Batt v. 
Metropolitan Water Board, [1911] 2 K. B. 965, (h A. (where it was held 
that tne liability in that case was on the consumer and not on’the Board, 
and that Chapman v. Fylde Waterworks Co., supra, no longer applied to 
the Metropolis, since the consumer there had been given a power to repair 
communication pipes in the street). 

(l) Coe v. Wise (1866), L. R. 1 Q. B. 711, Ex. Gh. In Henley'f. Lyme 

Corporation (1828), 6 Bing. 91, and Lyme Regis Corporal ion v. Ifenlcy (1832), 
3 B. & Ad. 77, the defendants’ charter imposed the duty of maintaining 
sea-walls, and an action lay at the suit of a person injured by nonfeasance 
of this duty. ^ * 

(m) Gilbert v. Trinity Home Corporation (1886), 17 Q. B. D. 795 ; com¬ 
pare Mersey Docks Trustees v, Gibbs (1866), L. B. 1 H. L. 93 ; «>nd see 
p. 416, post, and title Watebs and Wateecodbses. 

in) 8 & 9 Viet. c. 20, s. 61 ; see titles Boundakies, Fences, and Paeti 

WAWf8, Yob III., p. 131; Bak,wat8 Anp Canaps. 


Sect. .3, 

Malfeas¬ 
ance, Mis¬ 
feasance, 
and Non¬ 
feasance. 

Tn relation to 
0-) gratuitous 
underlakingti; 

(li,) failure to 

exerrusc 

statutory 

powers or to 

perform 

statutory 

duties. 
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Nekijoekc*. 


Pkot. 3, 
lilalfeas- 
anc6» Mis¬ 
feasance, 
and Non¬ 
feasance! 

WroDf^ful 
cxeicise of 
statutory 
powers. 

Tliability only 
attai'bes to 
negligence as 
arl effective 
caube. 


When 

ncglic'encc is 
the cffectnc 
cause. 


erossiriR is imposed (o), have been held to contemplate a right of 
action to persons injured by the failure to carry out those duties. 

The wrongful exercise of statutory powers or the negligent 
performance of statutory duties carries with it liability if injury 
results (;»)• 

Skct. 4.— KJfectiro Caitsr. 

647. Although a ])lainliff may be able to trace even a conse- 
(liK'iitial connection betwi'on an injury lie has suffoi-od and the 
negligent act or omission of another, the law does not necessarily 
attach liability to the jierson who lias been negligimt iq). Liability 
only attaches to negligence which is (sither the sole efTcct ive cause of 
tlie injury complained of(r), or is so connected with it as to be a 
cause materially contributing thereto 

648. Negligence is the ctTi'ctive cause of an injury w'hen it has 
in fact lirouglit about that injury as a direct (t) and natural(<T) con¬ 
sequence. W'lion negligence lias been established, liability follows 


(o) I^arlinson v. (iamtang and Knott JHiid Kailwny, flDlOj 1 K. Jt. fil."). 

(p) Iluntniovd v. *S'f. Paneras Veitiry (1874), L. li. 9 P. 310 ; I’lrforfa 
Corporation y PaUcrson, tiame y. Lang, (ISlliljA. C. 615, P. C.; Ijamhcrt 
V. Lou'rstoft ('oiporntion, LlllOl] 1 K. 11. 590; and see p. 422, poxt. 

(y) WVr//.c/-v. 6W (1859), 411.&N. 350; TAc DoMj/fls (1882), 7 P. D. 151, 
I'*. A.; Cobh v. Gieai llVulcrw Kail. Co, [1894] A. 0. 419; compare 
Glover v. London and iioutli Western Kail. Co. (1867), L 11. 3 Q 11. 25. 

(r) K q , Konine.y Matsh {hords Bmliff-Jrmiis) v. Trinity House, ('orpom- 
lum (1872), L. H. 7 Kxcli. 247, Kx. ('h. ; ('ailisle and Cumberland IlanLiuq 
Co. V, Braqq, [1911] I K 11. 489, t’. A. In ifetiopolitan Kail. Co. v. 
Jnehson (1877), 3 Ap]i. Pas. 193, at ]> 210, Lord llUACKBi itN ([notes Lord 
Pacon’s iiia\irii; “ It weic inliiute I'or llio law to consider the fan.se.s of 
can.s(‘s and their im])nJMon one of .another ” 

(«) Jarlson v. Metropolitan Kail. Co. (1877), 2 P. P. D 123, 14.5, P. A. ; 
rc'veised on tlie (jiu'stion of evideiico, xidi tioni. Metropolitan Kml. Co v. 
Joel,son (1877), 3 App Pas^ 193, 198, 212. 

(/) Thus while the driver’s leaving a van has been held to be the diicct 
eausi' of an accident due to tlic attempt by the van boy to drive tli<‘ van 
(Kiiqelhait v. Farravt tC P«, [1897J 1 Q. 11. 240, 0. A,), negligence in the 
cuslody of a seal has been held not 1o he tlie direc.t eause of a seerelary 
seeming monc'y by forged deeds (Bank of Ireland (Governor d* Co ) v. 
Kraus' ('hanftes in Ireland (Trustees) (18.55), 5 II. L. Pas. 389); s('e also 
Gee V. Metropohtan Kail. Vo (1873), L. K. 8 Q. 11. 161, Ex. t3i. (im- 
jiroper lastoiiiiig of railway carnage doors); Adams v. Tjaneashiie and 
yorkshire Kail. Co. (1S60), B. H 4 0. P. 739; Metropolitan Kail, Co. v. 
Jaelson, supra ; Cobb v. Great Western Kail. Co., supra (overcrowding of 
railway cairiagcs), commenting upon Merchants of the Staple of England 
(Mayor cte) v Bank of England (Governor and (Jo.) (1887), 21 Q. B. P. 
160,'P. A.; Koimdery. North Kaslem Kail. Co., [1892] 1 Q. B. 385; Ke 
J'nilcd Serriee Co., Johnston’s (Inim (1871), 6 Ph. App. 212 (no connection 
lietween hank’s negligence and costs of litigation between client and other 
part ies). 

(f() 1’hiis it is a natural eoiiaeqnenoe of fiightening cattle that they 
slionld wildly rush to their own destruction (Sneeshy v. Lancashire awl 
Yorkshire Kail. C'o. (1875), 1 Q. Tl. D. 42, C. A.), while it is not a natural 
consequence of negligently washing a van in the street that the water should 
freeze and become dangerous owing to a defective drain (Sharp v. Powell 
(1872), t. It. 7 0. P. 253); see Pearson v. Cox (1877). 2 C. P. D. 369, C. A.; 
Waluorth v. Barton (1869), 8 W. It. 190; SeMVs Trustees v. Moss (1889), 
87 L, R, 30; Kobinson y, KeUVs Trustees (1900), 37 Sc. L. R* 7Wi 
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for all the coneequences which are in fact the direct and natural 4. 

outcome of it (/>), whether the injury is a con .sequence that was Effective 
foreseen or not (<:). Cause. 

A negligent act may be the eireclive cause of an injury tljougli it 
be not proximate in time (d), if it is the particular incident in a necensarily 
chain of events which has in fact led to the injury (r), that is, it it Proximate m 
is the real cause of a subse((uent accident (f); and where an 
original negligent act has placed another in such a position that, toliowcd 
while conducting himself as a reasonable and prudent man would plamtitt’^' 
under the dilliculties so brought upon him, he in fact makes a mis- 
take, the original negligent act still is the cause of the con¬ 
sequent injury (</). But tbe more fact that a careless act is in the 
same chain of events as an accident does not entail liability unless 


compare exainplos in Lord IIalsbukt’s judgment in Jirinion<<, lAd v. 
Turvey, (190.')] A. C. 230, 233 (a case under the Workmen’s (’onipcnsalioii 
Act, 1897 (60 & 61 Viet. c. 37); see title Master aud Seuvaui, Vol XX , 

p. 162). 

(ft) Other examples of tliegeneral propo.'<ition than those died in notes (/) 
and (a), ]). 378, auie, are llolbach v. Warner (1023), Oro. Jac- 065; JtouUi v. 
irifsoa (1817), 1 B. & Aid. 59 ; Powell v. Salisbary (1828), 2 Y. & .1. 391 ; 
Leev. Riley (1865), 18 C. B. (n. 8.) 722 (all of'which cases deal with 
injuries to horses, in which the proximate cause was the neglect of proper 
feiieiug); see title Boondauies, F’enoes, and Parte Walls, Vol III ., 
p. 13J. 

(e) Smith V. fjondon and South Western RaU. (<o. (1870), L R. 6 0. P. 14, 
Ex. Ch. (where the leaving of dried grass near the railway line was the 
proximate cau.se ot the Imrning of a cottage a cousidi'rable distanei* away), 
in wliieli ease a dictum in BJyth v. Birmingham Waterworks ('o. (1S50), 11 
Kxeh. 781, of Bkamwell, B., at p. 785, is explained m the sense of the 
text, supra; O'Gorman v. O'Gorman, [1903] 2 1. R. 573 (plaiiitill thrown 
from his horse which had been stung by defendant’s bees) 

(d) Romney Marsh {Lords Badij)-Jurats) v. Trinity House Corporation 
(1872), L. R. 7 Exch. 247, Ex. Oh. (a grounded vessel eventually driven 
against and damaging a sea-wall); Davis v. Garrett (1830), 6 Bing. 716 
(where a vessel while deviating irom its course was run ashore to loss and 
damage of cargo); Sneesby v. Lancashire and Vorlcslme Rail. Vo. (1875), 
1 Q. B 1). 42, C. A. ; compare M'lntyre v. Gallagher (18.S3), 21 Sc. L. R, 
68. Particular importance attaches to the statement in tho text, supra, 
that an efteetivo e.au 80 need not bo proximate in point of time, owing 
to the fact that tho distinction between that which is and that wliicli 
is not to he considered a cause is often stated as a distinction hehveen 
that which is proximate and that which is remote: Cavsa firoxima non 
remota spedniur. The word “ proxima " here, or the words “ immediate ” 
or " direct,” w'hioh are soiiiotimes used, must be taken .os <'()uivnlent to 
iJie contrary of remota, and as meaning without the iiitcrvonfion of some 
other fact which breaks tho sequence from the ailegcil cause to ihc clTect. 
8cp. further, titles SinrpinG and Navigation ; Tort. 

(c) See cases cited in note (d), supra ; Smithv. London and South lEe«/crn 
Rail. Vo., supra; Gilbertson v. Richardson (1848), 5 (\ B. 602 (a carriage 
collision); BiU v. New River Co. (1868), 9 B. & S. 303 (horses, frightened by 
wrongful act, falling into an excavation); Harris v. Mobbs (1878), 3 Ex I). 
268 (horse frightened by an obstrnction); Eedestrap v, Gregory, |1895] 
1 Q. B. 661 (whore a mare which strayed onto a cricket field was driven 
back by the players and having tried to jump the fence was injured; the 
effective cause of the injury was the negligence in leaving open.the gate 
through which she strayed). 

(f) Peterson v. Blackburn Corporation (1892), 9 T. L. R. 66, C. A. 

* (j) The George and Richard (1^1 K. 3 A. & E. 466; The City of Lincoln 
(1889), 16 P. 1). 16, C. A.; compare Scott v. Shepherd (1773), 3 WUs. 403; 
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Sect. 4. the act has in fact broiif>lit about the accident (h ): it nifty be the 
Effective plaintiff’s own neglij^eiicc which is tlio real cause of his injnry (i). 
Cause. Although in fact negligence has caused an accident, there may 

' possibly he a good defence if it can be established that the plaintiff’s 

injury must necessarily have happened with or without the defen¬ 
dant’s negligence (h), but it will not avail to prove that the injury 
might have happened without the defendant’s negligence (f). Ibo- 
vided the fleleiidant’s default is actively continuing, it may, and 
if the nc-cldent would otherwise not have happened, it will, still 
bo the ethictive cause of injury (ni). 

Aft (If 649. So long as th<‘re is a direct chain of causation between a 

iiiifrvfntion ueghgont act and an injury, primd fade he who is guilty of the 
0 I ir piu y. jjj responsible («), and he cannot shelter himself behind 

the negligence of a third party (o); but such an intervention may in 
some circumstances remove, from an act of negligence its responsi¬ 
bility for a consequent injury. What has been called the conscious 
act of another volition (p) may remove liability from one wlio has 

1 Siiihh, L. C., llth ed., 454; Komney Ilnnh (Lords Umliff-Jurats) v* 
Tmntij Bouse Corporation (1872), L. K. 7 Kxcli. 247, Ex. <Ili. 

(h) Bmileit v. Baker (1864), 3 II. & 153 (obstruction left in navigable 

river had, at the time of the accident, been bo altered by a new owner that 
it wa.s not the defendant’s negheence that was the effective or proximate 
cause) ; The Douglas (1S82),1 P. l3. 151, 0. A. (where an abandoned wreck 
did the damage, but quite apart from the defendant’s negligence); com¬ 
pare 3lilne v. Smith (1814), 2 Dow, 390, H. L. In Walker v. Goe (1859), 
4 II. & N. 350, Ex. Ch., the defendant’s negligenc.e (namely, not giving 
notice of necessary repairs to property) was a continuing default, but 
was not the effective cause of the injury. See also Holmes v. Mather 
(1876), L. 11. 10 Exch. 261; Spaight v. Tedcasile (1881), 6 App. Cas. 217 : 
Jones X. Lee (1911), 28 T. L. K. 92 (horse straying on highway); Bills v. 
Banyard (1912), 28 T. L. li. 122, C. A. 

(ij Blower v. Adam (1810), 2 Taunt. 314; The George and Kichard 
(1871), L B. 3 A. &; E. 466; Walker v. Midland Rail. Co. (1886), 2 
T. L. B. 450, II. L.; compare Barker v. Herbeii, [191IJ 2 K. B. 633, C. A.; 
and see pp. 445 et seq., post. 

(A) Davis V. GarreU (1830), 6 Bing. 716. 

(?) Ibid., per TiNUAL, C.J., at p. 724. 

(m) Jbid. ; Sneesby X. Lancashire and Yorkshire Rail. Go. (1875), I Q. B. D. 
42, C. A.; compare Marshall x. Caledonian Rail. Co. (1899), 36 Sc. L. B. 
845; Jlill X. New River Co. (1868), 9 B, & S. 303. 

(») Shoreditch Borough Council v. BvU (1904), 2 L. 0. B. 766, 11. L.; 
see especially the judgment of Collins, M.B., in S. C., 19 T. L. B. 64, 
0. A., the reasoning of which was approved by Lord Halsbuky, L.t)., in 
the House of Lords, in 2 L. G. B., at p. 759; compare Dawson dr Co. v. 
Bingtey Urban Council, [19111 2 K. B. 149, C. A. 

(o) Rigby v. Hewitt (1850), 5 Exoh. 240; Clark x. Chambers (.1878), 3 
Q. B.D. 327 (where responsibility for having placed a dangerous obstruction 
m a road was not removed from defendant although the danger had been 
increased by a stranger). Where the evidence points only to negligence by 
a third party, the defendant is not liable (Latch x. Rumn&r Bail. Co. (1868), 
27 L. .J. (Bx.) 165). 

* (p) McDowall X. Great Western Railway, [1903] 2 K. B. 331, C. A.; 
compare dictum of Willbs, J., in R. v. Markuss (1864), 4 F. & P. 366, at 
p. 369 \ dominion Natural Gas Co., Ltd. x. CoUim and Berkins, [1909J 
A. C. 640, 647, P. C.; “ for against such conscious act of volition no 
precaution can really avail.” The difference between such a conscious 
act and a' negligent act is illustrated in the judgment of the court 
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lieen previously negligent if it is proved that in fact that conscious 
act was the real cause which brought the injury about {<j), but not 
if it is left in doubt whether such conscious act was the real 
cause or not, nor if such a conscious act was one of the possible 
events which there was a duty on the part of the negligent person 
to guard against (r). The intervention of another does not 
avoid the lialiility for a negligent act when the negligent act has 
jiluced that other in such a position that ho could only reasonably 
liave acted in the way in which he did act(s); and, so long as the 
consequence complained of is the natural and direct outcome of 
the original negligence, the interferemie of another, however wrong¬ 
fully (/), or even criminally («), the latter may have ach'd, does nut 
affect the liability (a). 


fitillivan V. fVm/, [11)04] 2 I, R. 217, 306, 0. A,, in which a loaded gnn 
having been negligently left about, the man who so lelt it was held liable 
lor an accident caused by the trigger being pulled even by another’s care¬ 
lessness, but would not have been held liable if the trigger had been 
dwliberafely pulled by another. 

(q) (Compare li. v. Ledger (1802), 2 1''. & F. 857, 858, n. 

(V) Lynvh V. Nurdin (1841), 1 Q. B. 29; Illidge v. Goodwin (1831), 6 
C. &P. 190; Hughes v. Macfie, Abbott v. Macfie (1863), 2 II. & 0. 744; 
Hanibon v. Great Norihem Kail. Co. (1864), 3 II. & C. 231; Hill v. JSew 
Kiver Co. (1868), 9B. & S. 303 ; Burrows v. March Gas and Coke Co. (1872), 
L. K. 7 Exch. 96, Ex. Oh. j Collins v. Middle Level Commissioners (1869), 
L. R. 4 C. P. 279 ; Daniel v. Metropolitan Itail. Co. {Directors etc.) (1871), 
L 11. 5 II. L. 45; Clark v. Chambers (1878), 3 Q. B. B. 327; Engelhait v. 
Farrani Co., [1897] 1 Q. B. 240, 0. A. ; Bull v. Shoreditch Corporation 
(1902), 19 T. L. R. '64. 0. A. ; De la Bere v. Pearson, Ltd., [1907] I 
K. B. 483; aflirmed, [1908] 1 K. B. 280, C. A.; Baker v. Snell, [1908] 2 
K B 352; compare Daniels v. Potter (1830), 4 f!. & P. 262; Sharp v. 
Powell (1872), L. li. 7 C. P. 253; McDowall v. Great Western Bailway, 
[1903] 2 K. B. 331, 0. A. 

(«) Scott V. Shepherd (1773), 3 Wils. 403 ; Clark v. Chambers, supra. 

If) Harrison v. Great Northern Bail. Co., supra (the defective banking 
of a cut still Ihe proximate cause, although the wrongful act of a ihinl 
party caused a wliolly unexpected rush of water); compare Evgelhart v. 
Farrant & Co., supra ; and distinguish Ely Brewery Co. v. PonlypriM Urban 
iJislrict Council (1903), 68 J. P. 3, C. A.; Box v. Jubh (1879), 4 Ex. T). 
70 (eases iu which the wrongful acts of third parties, and their acts only, 
were to blame for plaintiff’s injuries); see also Murphy v. Great Northern 
Bail. Co., [1897] 2 I. R. 301; Barker v. Herbert, [1911] 2 K. B. 633, 646, 
647, C. A. (a case of nuisance). 

(tt) De la Bere v. Pearson, Ltd., supra (where negligence in recommending 
a stockbroker resulted in the plaintiff being swindled), distinguishing 
Barendale v. Bennett { ISIS ), 3 Q. B. D. 525, C. A. (in which case def^dant’s 
negligence was not the proximate cause); Marshall v. CaUdonian Bail. 
Co. (1899), 36 Sc. L. E. 846 (where defendants’ negligence led to a 
robbery). 

(a) Collins V. Middle Level Commissioners, supra (damage caused by 
defective banking of a cut which remained the effective cause, although 
a third party had interfered with precautions that the plaintiff had 
taken to protect himself); Paterson v. Blackburn CorporoMon (1892), 9 
T. L. R. 65, C. A. (defendants in removing a gas-meter left a projecting 
pipe which a third party broke, making defendants responsible for the 
explosion that occurred); lUidge v. Goodwin, supra (unattended horse 
and cart interfered with by a third person); Byrne v. Wilson^ (1862), 
15 L C. L. K. 332 (a person upset out of a vehicle into a lock and drowned 
bv the action of the look-keeper); compare Ellerman Lines, IM. v. Clyde 
iravigation TnuUtes (1910), 48 Sc. h- 44, 


8rot. 4. 

Effective 

Cause. 
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Effective 

Canse. 

Act of two or 
more parties. 


General nplr 
and duty nl 
owner and 
oecupiei, 


Liability ‘»f 
owner l*) 
tenant. 


NeoligeInoe. 

An accident may have been brought about by the negligence 
of two or more parties. In such case, if all are equally to blame, 
they are all equally liable, and, except in Admiralty cases (i), any 
of them can be made wholly to compensate the plaintiff (c). The 
negligence of each party is equally an effective cause, and without 
each one’s negligence the accident would not have happened (</). 


Part II. Negligence in Regard to Property. 

Skot. 1 .—In Ixeganl to Varticular Purtn’s. 

Sujt-SK(’T. 1 .—OrnercU Ohacrratwiia. 

660. Tho owner or occupier of land or buildings (r) has a right to 
use it or them in the natural and ordinary course unless in so doing 
he interferes with some right recognised by law or arising from con¬ 
tract (/). Such iTiterference may he a nuisance (//), a t]'es])asH {h), 
an interference with an easement( jI, a breach of contrnct (/), or it 
may l)e a negligent user of the property resulting in injury to a 
])orson to whom a duty to take care is owed, 

651. As l-etween the owner of premises and his tenant, apart 
from some special agreement, an owner who lets premises in a 
daijgert)iis condition and who is under no obligation to repair, is not 
lial>ln for injuries, sustained either by the tenant, his family, his 
servants, guests, or customers, which are due to the defective con¬ 
dition of the premises (/). l^veu where he has contracted to do the 

(/;) In those cases there may be a contribution between the guilty 
]»ai1ies; see title SmiTixo and Navig\tion; .and. for the rule as to 
division of loss, sec Maritime (’onventions Act, JOll (1 &. 2 (Joo. ,5, c. 57), 
R. 1; 77it Rotiuhti, [ 1912J1*. lOiJ. But the common law'rule ajipluis except 
in a case of colliaion between two ships which are both at fault {The 
Scaconihe, The Devonshire, [19121 P. 21, (5. A ). 

(r) Riqhy v. Hewitt (1850), 5 Exeh. 240; Oreenland v. Chaplin (1850), 
5 Kxeh. 243 ; Harrows v. March Gas Co. (1870), L. K. 5 Exch. 67 ; Devlin v. 
Jtelfast Corporation, [I907j 2 I. K. 437, 0. A.; compare Smith v. Dobson 
(1841). 3 Man. & (1. 59. 

(d) Devlin V. ISelfast Corporation, supra, 

(e) In Heedie v. London and ^or^h Western Mail. Co., Hobbit v. Same 
(1S49), 4 Exch. 244, it was said that there was no distinction between 
injuries from the careless management of an animal or other personal 
chattel and those resulting from the negligent management of fixed real 
property. ,It is, however, more convement to deal with them sepai-ately. 
As lo liability for injuries of the former nature. 8(*o p. 406, post. 

{/) IfilKon V. Waddell (1877), 2 App. Cas. 95; Quarman v. Humeit 
(ISto). 6 M. & W. 499, 610 : Jh/lands v. Fletcher (1868), L, R. 3 H. L, 330 ; 
eomjiare Nichols v. Marsland (1876), 2 Ex. D. 1, U. A.; Thomas v. 
Humingham Canal Go. (1879), 49 Ji. ,1 . (q. b.) 851. 

(</) See Robbins v. Jones (1863), 15 C. B. (n. s.) 221 ; St. Helens Smelting 
Co. V. Tipping (1865), 11 II. L. Cas. 642; title Nuisance, pp. 624 et eeq., 
post. 

(h) See title Trespass. 

(i) vSee title Easements and Profits a Prendre, Vol. XT., p. 330. 

(k) Se?i title Landlord and Tenant, Vol. XVIII., pp. 601 et seq. 

(l) Cavalier v. Pope, [1906J A. C’. 428, approving Robbins v. Jones, supra: 

Norris v. (1885), Cab & EJ. 676; Hart v. Windsor (18 3), H 

U. & \v. 68 ; Keate* v. Cadogan {fiarl) (1851), 10 C. B. 091; see HaloM 
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repairs he is not liable to any person other than the tenant for any 
injury (m) unless he has retained control tiver that part of the 
premises wliere the accident occurred (»). Where there is a con¬ 
tract to repair and the tenant is injured because of the landlord’s 
neglect to perform it, the tenant's remedy is upon the contract (o), 
and oven then tlie landlord is not liable if h(! was ignorant of the 
defect comjilained of (p), or if the tenant knew of the danger and 
elected to run the risklf^). 

V. Lasl-ey, |1907J 2 K. B. 141,0, A.; compare Kennedy v. Bruce, [1007] 
IS. 845, where Cavalier v. I’ope, [1906JA. C. 428, was distinguished, 
apparently because of the dilToience between English and .Scottish 
law. Under the Housing of (he Working Classes Act, 1890 (53 & . 4 Viet. 
0 . 70), 8 . 75, the IToiisiug oi the Working (’lasses Act, 1903 (3 Edw. 7, c. 39), 
B, 12 , and the Housing, Town rJauning, etc. Act,, 1909 (9 Edw. 7, c. 44), s. 14, 
a landlord of premises who lets a house or part ot a liouse for habitation by 
persons of the working class is subjee.t to the implied condition (hat, at the 
eoinmencoinont of the holding, the house is in all respects reasonably lit 
for human habitalion; see title Eandloki) and Tenant, Vol XVIII., 
]))) 5(>3, 504. A sinnlar provision m tlio now repealed Housing of the 
W'orkiiig Classes Act, 1885 (48 & 49 Vict. c. 72), s. 12, was held to entitle a 
tenant to lecover Irom the landlord in respect of injurio.s sustained by Ins 
wif in consequence of the defective state ot repair of the premises (Walker 
V. Ilohbs 10 6 * 0 . (1889), 23 Q. B, D. 458; see title PuBt-ic Health and 
Ld('al Administkitton). Where a landlord lets premises furnisli -d. or 
partly furnished, a term is implied that the house or furniture is lit for 
the purpose, tor wliicli it wms to be used (Smilh y, Marrahle (1843), 11 
M & W. 5; iriisoa V. P'inch Ifattoyi (1877), 2 Ex. JD, 336; but see Ha)t 
V, iriwdwir (1843), 12 AI. & "W. 68 , 86 , 87; and see title Landlokd and 
Ten\nt, Vol. XVI rr, p 569; see also title Bailment, Vol. I., p. .550), hut 
not that i(i remains so during the term (Sarson v. Roberts, [1895] 2 Q. B. 
395, C. A.), and no such term is implied m ordinary leases ol liouses, lands 
or warehouses (Manchester Bonded Warehouse Co. v. ('nrr (1880), 5 C. i\ 1). 
507; see title Landloud and Tenant, Vol XVllT . p. 481); where land 
is let tor ])astuMng cattle there is no implied condition that it shall be 
reasonably fit lor that purpose (Sutton v. Temple (1843), 12 Af. & W. 52 ; 
Hart V. li'mdsor, supra ; see title Landloud and Tenant, A’'o 1. XVIII , 
pp. 481, 501). As to liability for a nuisance begun before and eontnuuMl 
dining a teiiauey, see Kosewell v. Prior (1702), 2 Salk. 460; Thomson v. 
Cibson (1841), 7 Al. & W. 456; and see title Nuisance, pp. 531,533,555,55(), 
560, post 

(m) Thus in Cavalier v. Pope, supra, and Cameron v. Yomq. (1908) 
A C. 176, the plaint,ilTs were held to be not entitled t.o recover on the 
giound th.it they wu're stiangcrs to the contract. In Maloney. Juiskey, 
[ 1907 ] 2 Iv. B 1 11 , C. A , there was a similar decision in the case oi a 
licoiLsee, of the tenant where the landlord, not being under any covenant 
to repair, voluntarily did repaiis, the execution of which was found to be 
negligent. As to the duty to licensees, see, further, p 391, post. 

(»i) Miller y. Haneoel, [1893] 2 Q. B. 177. C. A.; M* Manns v. Ainwiir 
(1901), 38 Se. L. R. 791; compare Mills v. Temple-West (IHS5), 1 T. L. R. 
503; Uvggeit v. Miers, [1908] 2 R. B. 278, C, A.; Powell v. Thorndike, 
(1910), 102 L. T. 600; soo Hargroves, Aronson & Vo. v. Hartopp, [1905] 
I K. B, 472 ; Orant v. M'Cla^erly (1906), 44 So. L. R. 179 ; M’Martin v. 
Hannay (1872), 10 Afaeph. (C't. or Sess.) 411. Such control is primd facie 
in the tenant or occupier (Russell v. Shenton (1842), 3 Q. B. 449 ; Uadley 
V. Taylor (1865), L. R. 1 C. P. 63); and see title Landloud and Tenant, 
Vol. RVTII., p. 506. 

(rt) Robbins v. Jones (1863), 15 C. B. (n. s.) 221, per EuiJi, C.J., at p. 240; 
Hart V. Windsor (1843), 12 Af. AV. 68 . 

(p) Tredway v. Machin (1904), 20 T. L. R. 726, C. A.; compare Brogiji 

§ (y) For note (q) soo next page. 
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Necjligence. 


Skot. 1. 652. Where a stranger is injured hy reason of the defective 

In Regard to condition of premises which are let to a tenant, primd facie the 
Particular occupier, and not the owner, of the promises is liable (r). The 
Parties, latter, however, may become liable to the stranger in tlie following 

Liability of WayS :— ... 

owner to (1) Where ho has undertaken to do the repairs at tlie premises in 
Btrauger. question, and for this purpose has a partial control of those premises, 
and an injury is caused to a passor-by (?). 

(2) Where he is guilty of misfeasance (th and, in consequence of 
that niisEeasauco, injury is caused to some person to whom, under the 
circimistiinccs, a duty to take care is owed hy the owner (u). Such a 


V Bobinn (1899), 15 T. L. R. 224, (J. A.; MatMefion's Tutor v. Aikmnv'a 
Tm ieci> (1900), 47 Sc. L. R. 36, and see title L4 ndlord and Tenant, 
Vol. XVni.. pp. 505, 612. 

(q) Cavalier v. Pope, [1906] A. (1. 428; compare Driecoll v. Vnrtiek Burgh 
Commiseioners (1900), 37 Sc. L. R. 274. 

(r) (Jhectham Y. Hamvson i Term Rep. .318, followed in liussell 

V. Sheuton (1842), 3 Q, B.44‘J; 11. v. irflto(1703), I Salk. 357 ; Payne v. 
Jiogers 2 Ily. Bl. 349; compare Sly v. Edgley (1806), 6 Esp. 6; 

Coupland v. llardmgham (1813), 3 Camp. 398 ; Be Boos v. ('ollnrd (1892). 8 
T. L. R. 338; and see title Landlord and Tenant, Vol XVllI.,p. ,504. It 
is sometimes a doubtful question whether the landlord has resumed 
jjossesbion of the premises; see Jarvis v. Dean (1826), 3 Bmg. 417; 
Page v. Jlatvhett (1846), 8 Q. R. 187, 593. In Bishop v. Bedford 
('hardy Ttusiees (1859), 1 E. & E. 697, a child was injured bv lalling 
through a grating over an area. The building liad been leased by the 
defendants, and the lessee had sublet the premises in separate Jioldings, 
but had ret .'lined possession of the area. The lessee became bankrupt, 
and the delciidants called on the sub-tenauts to pay rents dii'c<*t to them, 
but it was held that the defendants had not by so doing cxciciscd their 
jKiw'cr of re-entry, and until they did so tliey were not in oecui>atioti of tho 
area, and consequentiy w’ere not liable. The question of liability w'liorn 
tho tenancy is by the week is discussed in Bowen v. Andenon, [l894] 1 
(j. B. 164; and see title Landlord and Tenant, Vol. XVIll, pp 439, 
note (o), 505, note (c); and see note (1), p. 382, ante. 

(«) Cavalier v. Pope, 11905J 2 K. B. 757, C. A., per Collins, M.K., at 
p. 762; Mathieson's Tutor v. Aikman't Trustees, supra; compare Payne 
V. Itogers, supra ; Nelson v. Liverpool Brewery Co. (1877), 2 C. T. 1). 311 ; 
but hoo remarks on this case m note (1), t»/m; and see title La.sdlord 
AND Tenant, Vol XVm.,p. .501. 

(0 Lane v. Cox, [18971 1 Q. B 415, C. A., per Lord KaiiER, M.R., at 
p. 417. In Nelson v. Liverpool Brewery Co., supra, it was stated tliat 
liability can be created “ in the case of misfeasance by the landlord, as tor 
instance where ho lets premise.^ m a ruinous condition.” Tliis dietim was 
unnecessary for the decision of the case and, nnquarlified, is not in accord¬ 
ance with the earlier authorities, such as Pretty v. Bickmore (1873), L R. 8 
('. r. 401, approved in Choinneil v Earner (1875), L. R. 10 C. P. 658; and with 
the later cases of Lane y. Vox, supra, and Coppv, Aldridge (C Co. (1896), 11 
T. L. K. 41i; although it is supported to some extent by Todd v. FUght 
{I860), 90, B. (N. s.) 377; Sandjordv. (^larke {1888), 21 Q. B. D, 398; Bomn 
V. Anderson, [1894] 1 Q. B. 164; M'Manus v. Amour (1901), 38 Sc. L. R. 
791; and as to cases where misfeasauce was alleged to have caused a 
nuisance, see, further, title Nuisance, pp. 615,530, post. As to oases where 
the injury arises after a change of ownership, from acts done before the 
change.siee GranvilU v. Low Beechbum Coal Co., [1807] 2 Q. B. 165; Ball 
v. Norfolk {Duke), [1900] 2 CJi. 493. 

{a) Lane y, Cox, supra, per Lord Esh»b, M.R., at p. 417, • 
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duty is owed to a neighbouring owner (h) or to a person on the 
highway adjoining sucli premises (r). 

653. A landlord who lets land for purposes which may involve 
danger to persons ctnuing on to it will fiot necessarily escajMs 
baliility, unless the letting is a himd fidr contract of tenancy which 
results in the tenant and not the landlord being in occupation of 
the premises where tlie danger is encountered (d). 


Sect, l, 

InBegardto 

Particular 

Parties. 


Change of 
occuiiatiuti« 


Hiih'HKL'T. 2.--Duty to lunteeu 

654. The term “invitee” (V) is ajiplled to persons (other than more Tnvitcea 
volmiteors (j) or bare licensees ((/), guests (/i), servants (i), or jx'rsons 


(/)) ToiUl V. Flight (1800), 0 0. B. (N. s ) 377 ; and soo p. 305, post. 

(<■) Chinibf v. i/nbber (IbO'l), 5 B. & S. 78 (reversed on another point 
(1803), y B. & S. 15, Ex. (Jli.); liowen v. Aiulerson, [1894] 1 Q. B, 104; 

Milh V. Tntiplf-West (1885), 1 T. L. U. .503; and see titles Hiouwats, 

.Struuts, ani> Briogeh, Vol. XVL, p. 153; Landlord and Tb',nant, 

Vol XYllL, pp. 504. 505. 

(d) Glass V. Paideg Have Vommitlee (1902), 40 Ro. L. R. 17 ; coinp.aro 
J‘hili.ps V. Humber (1904), 41 So. L. R. 626 (where the duty upon a person 
lei ting premises for a shouting gallery was held to be to see that persons 
ivsortiiig to it were not exposed to unusual rislts, and that the premises 
weie reasonably safe lor use as a shooting gallery). For the consideration 
of the ease in which a landlord or occupier may escape liability by employ¬ 
ing an independent contractor, see p. 471, post. As to cases where the 
laiidlord lets land for a purpose which in the ordinary course results in a 
nuisance, see llarris v. James (1876), 45 L. J. (ij. b ) 545; title Nuisance, 
pp 525 et seq , 531, 556, 657, post. 

(e) I’his deiinition is substantially that given in Indermaur v. Dames 
(1800), L. H, 1 C. 1*. 274, by WiLLEs, J., at p. 288 ; affirmed (1807), L. R. 2 

P. 311, Ex. Ch.; eompai“e White v. France (1877), 2 C. P. D. 308, The term 
is Romotinitss u.sed as synonymous with “ licensee ” as distinguished from 
a " bale ” or “ mere ” licensee ; see Uolmes v. J^orth Eastern Bad. Vo. (1869), 

L. R. 4 Exeh. 254. 258, per C’uannell, B. ; and see note {g), p. 386, post. 

(f) A volunteer is a person who, without being under a paid contract of 
service, associates himself with the servant of another in the performance of 
that sei vaii 1 ’s work ( Potter v. Faulkner (1861), 1 B. & S 800, Ex. Oh ), or who 
jiuts bimsell under the control of an employer to act in the capacity ol servant 
[Johnson v Lnidsay <& Vo., [1891J A. (\ 371, 377, disapproving Woodhead 
v. Gaitness Mine/al Vo. (1877), 4 R. (t^t. of Sess.) 469). He does not cease to 
he a voliinlA*er by reason of liaving given assistance at the request of a 
workman of the employer whose work he has helped at [Potter v. Faulknerf 
supra ; approved in Liinnie v. Glasgow and Sou^ Western Bail. Co (1906), 

43 Sc. L. 11. 372, following M*Ewan Edinburgh and District Tramways Co. 

(1899), 6 Scots Law Tim««, 400). A volunteer must, howeyer.^be distin¬ 
guished from a person who, although assisting to do work which is properly 
t he work of the defendants, is at the same time doing so in his own interests, 
or from one who is on the premises of another, with tlie latter’s consent, 
engaged in a transaction of common interest to both [Wright v. London and 
North WestemBad. Co. (1875), L. R. 10 g. li. 298; atfirmed (1876), 1 Q. B. D. 

252, 0. A., following llolme.s v. North Eastern Bail. Co. (1869), L. R. 4 
Exch. 254 ; ailirmcd (1871), L. 11.6 Exch. 123, Ex. Oh.). Similarly, where the 
servant of a niaster gives assistance to the defendant to expedite delivery 
of his muster’s goods, lie is not a volunteer, the reason being that there is a 
e-ommon interest [Holmes v. North Eastern Bail, (-o., supra ; WyUie v. ^ 

Caledonian Bail. Vo. (1871), 9 Maeph. (Ot. of Seas.) 463). It has b<eu held 

* (5). (ft), (t) For notes (</), (ft), and (i), see next page. 
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Skct. 1, wlioso eniploynioiit is of sm*}) of a kind Uiat danger may Iw tako.n 
InRegardto to Uavo bocn actually hai^^aiiicd for) who j*o on to j)iiiiiiis('s U])on 
Particular ]>usiness which concerns tlio occuiuer and u})OU his invitation, either 
Pai^s. express (A) or implied (/). 

iiiviift* An invitee differs (rom a hare licensee in that the latter has 

(hstinguishcd merely perinission to he on the jirenhses and is not there by iuvita- 
lIceubM*** lawful business of interest to both jiarties (;n). 


that a passer-by, who was casuiiJly a])peal<‘.d to by a workman for infor¬ 
mation as to \ylncli of two mams in a luHliway was the mam, and wlio 
in order to indicate it got into the trench and was injured, did not heeomc a 
volunteer {nerelimtl v. Hpier (1804), 16 0. B. (N. s ) 399). In O'^xllivaii 
V. O'Connor dr *S'ok( 1887), 22 L. U. Ir. 407. C. A.,t]ie jilamtiff, alter buying 
sumo felt, Averit to the detoiidantV Jolt to mspeet it, and wfiile assisting 
the deiendant’s servant to unroll i(, fell horn the lofi, which was unsafe: 
held that he was a volunteei or a mere licensee; Imt gcmJtle, the ease 
might have bivn otherwise if he had been inspt'cting befori* jnirehasmj! 
with a View to pnrehasmg As to Ihe position of a volunteer with regaid 
to t' e doetrine ot eommon einplovmmit, see title M\stkk and Sunt v\'i, 
Vol XX. ])]>. 133.134, JhisH V llntdon Uihitn J)isliiH ('oiiitnl 
T L. R 317, A 

(g) “ B.are licensees” or “meie licensees” .are peisons wlio have per¬ 
mission to be on premises wlien, without siieli permission. Ihev would he 
trespassers ; see. Jurfliiw, p. 391, post. As to a “ bare heeiiee ” to search 
for miTwrals, see title Minks, Minkuals, and (^iTAiunKs, A’^ol XX., p oOS. 
As to heenees to eiiler upon laud, see, furthei, titles Real I'kuekkty and 
CirATTKLs Real; Tkescass 

(A) The term ” guest ” so used is equivalent to visitor, ami applie.s only 
to a jiorson who does not pay for the aeeommollation gi\eii Such a 
person is a b,aTe lioensee with the atided disability of being in the same po.-.!- 
tion as a servant (Soulhcoie v, Slonln/ (ISbO), 1 'll & N. 247 ; Swinnson v. 
j\orfh AVoifmi Itail ( o (1878), 3 Kx I>. 341. 318. (' A ; ami si'c note (/). 
p. 388, post). Tor the delimtbm ol “ guest ” at an mn. s<‘e title Inns and 
Innkehi’uks, Vol XVI1 , ]> 313 As to neghgenei* aii.''mg out of the 
special relation of innkeeper and guest, see p. 431, po.sl 

(i) As to the position of servants, see titleMASTEK and Servant, Vol. X X., 
pp. 102. 120, 138. They are not, inelndod m tho same eategoiy as invitees 
or licensees at eommon law ; see J'rirtttlejf v. Fowler (1837), 3 M & IV 1. 
Tlie muster of the house must not lay tnips for eitlier visitors or servants, 
but he need take no more care ol theiii than he may leasoiiably ho expected 
to take of limiseU (tloniheole v. Stanicif. supra). 

(A-) Eg, by diieet invitation or request, as in Wingfield v Jenidnson 
(1884). I T. L. R. 102. 

(/) For example, by conduct which induces persons having business with 
the occupier to come on to the piemises, or to use tlio particular way 
(Onvin v. ArroU d; 6'o. (1889), 20 .8e. L. R. 370; Indermanrv. Dames (1806), 
Jj R. 1 (\ P. 274 ; and see iMses citi’d in note (m), infra). 

(m) Smfth V. London and St Katharine Doeks Go. (1868), L. R 3 (k P. 
32b (optician taking instruments to ship); White\. Fmr»ee(l877), 2P. I*. 1). 
308 ; Chapman v. RothwtU (18.78), K. B, &l E. 168 ; Gallagher v. llvmphery 
(1802), B) VV. R. 604; Southestfev Stanley, svpra; Jioleh v. Smith (1862), 7 
II iV N. 736 (w'here the respective posit,ions of bare licensees and invitees are 
discussed). The dislingnishing test of ” business ” has also been applied in 
fjolmes V. North Eastern Rail. Co., supra ; King v. Great Western Rail Co. 
(1871), 24 L. T. 683 (servant of consignee taking delivery of stone injured 
by crane provided by defendants for the purpose); WijUie v. Caledonian Rail 
Co. (1871), 9 Maoph. (Ct. of Sess) 463; Wright v. London and North Western 
RttU. Co. (1876), L. K. 10 Q. B 208 ; affirmed(1876). 1 Q. B. D. 252, C. A.; 
Brady Barker (1887), 24 Sc. L. R. 601; compare Nieolson v. Mae- 
andrew & Co. (1 888), 25 He. L. R. 607 (plaintiff went to a place where he had 
DO work to get a tool which had been lent to another man). In BurcheH ?. 
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655. The following classes of ]>ersons are ordinarily held to 
lie invitees:— 

(liistoiners at shops or offices (h) during business hours (<>); 
Passengers at railway stations ( ]i) or in trains ( 7 ); 

fhrl'istion (188<»), .50 Ij. («?,. B ) 101, the i)laintilT, a child, accompanied Lis 
sister who went on business to the dclcndant's house ; a rail being absent 
Irom the jailings o[ the steps, tlie ])hiiiiti(T fell through and was Imrt • there 
was no invitation to the plaintiff: spmblr,ii the sister who was on business 
had fallen thiough,tL(> defendant would ha^ebcen liable; andse.e Je/nLinn 
V. (Ireai Wcftietii Railway, |11H2] 1 K li 52.5, (\ A Compare also 
lUnLsv. SntUh Vorkshire Railway ami River Dun Co (1862), .“1 b. & S. 244 
(w'hore. jtlaintiff had merely jiermission to be on defendants’ piemises) ; 
Jvay V. llcdyes (1882), 9 Q. if \). 80 (lodgers using roof to dry linen); Riiles 
V. CaidifJ Sleam. Naviyation (’0 (1804), lOJur. (n s ) 1J99 : Diilhie \. Cale~ 
daman Rail Co. (1898), 35 Sc. h. 11 726 ; Elliott v Hall (18.55), 15 Q. 11. T), 
315 (wiifie deti'ud.anta kiii'w that trueks of eoal w'ould be unloaded by the 
eonsignee's servants, who would liavo to got into the trucks); Sfcrrx Rt. 
Jamm'e Rcnidniital Vhamhrre t’o. (1887), 3 'P. L II 500 (the ten.ant of 
chambers let by defendants invited plaintiff to visit him ; the plaintiff fell 
down a hit well in the occupation of the di'Iendants while on his way to his 
fiicnd) ; Reymoiir v. Maddox (1851), 16 Q. If. 326 (chorus singer crossing 
dark floor to reach the stage); compare U’cciws v. Mathiefton (1861), 4 
Maoq 215, H. L. ; Redgrave v. Rehey (1897), 13 T. L Tl. 484; and 
further, as to duty on a master to provide ])ropcr plant for his servant, 
s(»e title Master and .‘fEKVANT, "N’o! XX., ]». 139. As to th<‘ .st.atutory 
liability to secnie safety in laoU»ries and workshops, see title Factories 
AM) !<iioi’.s, Vol. XIV., pp 464 et eeq 

(h) ('liaymaii v Koihivell (1858), E. If. & E. 168 : see Indennanrx. Dames 
(1866), L R. 1 P. 274, per WiRLEs, ,I , .at p 287 ; Pavvahy v. Laneaster 
Canal Co <1839), 11 Ad & El 223. Ex (Ui ; Dolan \ Jh/rweft (1896), 33 
Sc. L U 399 ; compare I'alerson v. Kuld's Tiuisle.es (1896), 34 Sc. L Tl. 
69, where Dolan v. Jlurnelt, supra, was distinguished on the ground that the 
occupier h.ad, two years pnor to the employed a thoroughly 

(•oinpeteut tradesman to oveih.iul the building, and was held not to ho 
liable to the plaintiff as he liad used reasonable precautions to make Ins 
})r< miaes s.afe ; compare O'Sulhran v. O'Connor ift Son (1887), 22 L 11. Ir. 
107. <’ A. ; and see iip 3(i4, 372 385, 386. note (/), ante, and p 390, post. 

( 0 ) Mason V Lanylnid (1888). 4 T. L. R. 407. where the plaintiff went 
to a shop alter business hours : the shutters were uj) l)ut the door wais 
ajar, on puKhing the door fuither open he fell down a flight ol slops : the 
jury w’l'ie directed to m<iiure whether the facts diselo.sed 'an invitation 
or not 

(p) Sturqes V. (heal Ifcstcm Rail. Co. (1892), 8 T E. R 231, C. A.; 
ir(i//.iwA‘ V. Gre.al llVxtcm Rail. Co. (1877), 46 E .T, (q. r) 817, and 
ThaU'her v. (heat irc.stcrr) Rail. Co. (1893), 10 T. L. R. 13, A., were 

cases in wliich the plaintiffs were accompanying passengers to see them off 
by train ; compare Uolmes v. A’orth Eastern Rail Co (1869), E. R. 4 
Exch. 254; A'icholson v. Lancashire and Yorkshire Rail Co.’ (1865), 3 
II. & 534 ; King v. (heat Western Rail. Co. (1871), 24 L. T. 583 ; and, 

as to railway stations, see. further, title Railway.s and Canals. In 
Cooke V. Midland (heat Western Railway of Ireland, [1909J A. C. 229, where 
the defendant company tacitly permitted children to come on to its pe- 
mises and to play witli a t.imitalile which was in a dangerous condition, 
the House of Lords liold that in the peculiar circumstances of the case 
tliero was evidence of negligence to go to a jury ; and see Jenkins v. (heat 
Wesiem Railway, supra. 

iq) MarshallYork. Neweastle, and Berwielc Rail. Co. (1851), 11 C, B. 
665; compare Duthie v. Caledonian Rail, Co., suj)ra (where a workman 
of one railway company was injured by a train ol another being backed 
negligently into a yaid where he worked). In Uarris v. Perry <0 Co., [19031 
2 R. B. 219, 0. A., it was held that a “ bare licensee ” when being carried 
hits a right to a higW measure of duty than one who is merely permitted 
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Negligence. 


Sect. 1. 
InBegardto 
Particaiar 
Parties. 

Nature of 
duly rwiuired. 


Passengors on piers (r); 

Persona having business at the premises (s); 

Persons paying to come on to the premises (f); 

656. The duty of the occupier of premises on whieli the invitee 
comes, is to take reasonable care to prevent injury to tlie latter from 
unusual dangers which are more or less liidden (a), of whose 


fo pau^a across <]»o licensor’s promises. Wlwro ilie noftligonco complaiiiod 
of is in connection with the working of a railway or tramway by a public 
authority in intoiidod cxccntioii of statutoiy powers, an action will not he,, 
unless it is commenced within six months of the ocmiiTcnce {Lifln v 
t<OHthend-on-tien Oorpondion, [lOOoJ 2 K. B. J, <1. A.); sec title, liiMnAiioN 
OF Actions, Vol. aIX., p. 176. As to negligence aining out ot the 
special relation of earlier and passenger, see p. i2(i, post 

(r) John V. Bacon (1870), L. II. 5 (\ P. 437 ; compare, Mouaqhnv v. 
Buchnmm (1886), 23 Sc. h. R. 580 ; Dalyell v. Tiprr (1858), K 15 A B. SOU. 
For the nature of the duty owed to pcisons using docks or whalves, sc*' 
p. 419, pout. 

(«) See, cases cited in notes (/)—(o), pp. 386, 387, ntife. Where a ehild 
at school, who was told by a teacher to leave the room, was injured liy a 
dangerous spring door, it rvas held that slie had been invited to use it, ami 
that the defendants were liable (Morns v. Vtmutiron County ('ouncU, [ l!»lo] 

1 K. B. 159): see Wriyht v. Lejerer (1902), 51 W. K. 149, 0. A. (}KM.sori 
inspecting a house, the keys of which weie given him by a house agi'iit). 
A person who comes on to jiremises to perlorm a statutory duty, c.y , a 
pilot (see title Siiiitinu and Navigation), is in the position of an invitee, 
and dues not take all rislis with regard to tlie safety of the premises 
(Stnilh V, Steele (1875), L. 11. 10 (J. B. 125 ; compare Smith v. London and 
St. Katharine Docks Co. (1868), L. R. 3 0. P. 326) 

(t) Tarnaby V. Lancaster Vamd (Jo. (1839), 11 Ad. & KI. 223, 213. Kx Ch.; 
and Shoeboliom v. %crl<m (1868), ISL. T. 889 (canal companies chaigmg 
tolls); Brasier v. Polytccdmic Institution (1859), 1 F. & F. 507 ; and Pile v. 
Polytechnic Institution (1859), I F. & 712 (visitors paying to go to an 

exhibition); Axford v. Prior (1866), 14 W. R. 611 (guest for i('v\ard at 
an hotel); Francis v. Coclrell (1870), L. R. 5 Q. B. 501, Kx. I’li. (poison 
paying for place on grand stand at racecourse); Winchx. Thames Consci rotors 
(1874), L. R. 9 C. P. 378, Ex. Ch. (payment to go on towing path); 
Snndye v, Plorencs (1878), 47 L. J. (q, b.) .598 (guest for reward at an 
hotel), distinguishing Qantret v. Kgerion (1867), L. R. 2 C. P. 371 (where 
the guest was not a guest for reward; see title Inns and Innkekfers, 
Vol. XVII., p. 313); Lax v. Darlintj^bn Corporation (Wit), 5 Ex. D. 28, 
C. A. (cattle accommodation piovidod for reward at a market); Welsh v. 
Canterbury and Paragon, Ltd (1894), lOT. L. R. 478 (person paying and 
visiting music hall); Glass v. PmsUy Race Committee (1902), 40 Sc. L R. 
17 (grand stand at racecourse); Duncan v. Perthshire Cricket Club (1904). 
42 Sc. Ij. R. 327 (stand at cricket match); Greenlees v. Royal Hotel, Dundee 
(1905), 42 Sc. E. R. 317 (guest for reward at hotel); The Bearn, (1906| 
P. 48, r. A. (wharf owner letting wharf). For the liability to iiiviteC/S of 
servants of tlie Crown or of public bodies, see pp. 417, 418, post ; and see 
titles CoNSTiruTiONAL Law, Vol. VI., pp. 413 cl seq.; Public Autiioritiks 
and Piibhc Offigbks. 

(a) Indermaur v. Dames (1866), L. R. I C. P. 274 ; afiirrncd (1867), L. R. 

2 C. J*. 311, Ex. Ch.; see Lowery v. Walker, [1910] ] K. B. 173, C. A , per 
Vaughan Williams, L.tJ,, at p. 183 ; Chapman v. Rothwell (1858), E. B. 
& E. 168; Axford v. Prior, supra (cases of dangerous holes in floors loft 
unguarded); (Jrafter v. MeiropolUan Rail. Co. (1866), L. E. 1 C. P. 301; 
XortA Kastem Rail. Co. (Directors dc.) v. WanlessCiSli), L. R. 7 H. L. 12 
(omitting to close gates of a level crossing); John v. Bacon, supra 
(unguarded hatchway ou hulk used as pier); Parnahy v. JAifictteter CaiM 
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existence the occupier is aware or ought to ho aware (/>), or, in other 
words, to have his promises reasonably safe for tiie use that is to be 
made of them (c). If this duty is neglected, an invitee who is 
injured thereby can recover damages in respect of his injuries (<l), 
Tlie occupier is not hound, however, to adopt the most recent 
inventions or devices, provided that he has done what is ordinarily 
and reasonably done to ensure safety (<■). 


Co. (IRoO), 11 Ad. &E1. 21.3, Ex:. CIi (noglect to fence off dangcrotis places 
by path): Hlanichester, SItcIfield ami Linmlnshire Roil. Go. v. Woodcmk 
{i871), 25 L. T. 335; Rmitli v. Hteele (1875), L. 11. 10 Q. B. 125; Lax- v. 
Darlington Corporation (1879), 5 Ex. 1>. 28, C. A. (<lanfferoiia r.iilina in 
cattle luaiket); Philipps v. Htmber (1904), 41 Sc. L K. 626 (sbyoting 
gallery) In Watkins v. (heat ircslfirn Rail. Vo. (1877), 46 L. ,f. (q b ) 817, 
IiOi’E.s, .T., at p, 822, said that he recognised no di.stinction between that 
which had been called a “ trap ” and ordiinaTy actionable negligence, 
except so far as the word “trap” might be used to designate a m^gligcnt 
act which is Ciilculated to nuslead a person using ordinary care and 
caution. 

{!>) Indermaur v. Domes (1866), E. R. 1 C. 1’. 274 : Wiighl v. Lefever 
(1902), 51 W. R. 149, C. A. ; Apollo ” (Owners) v. Pori Talbot Co., The 

Apollo," 11891J A. V. 499. 

(c) Motris V. Carnarvon County Council, [1910] 1 K.B. 8t0, C. A. (spiing 
door dangerous to small children); King v. Great Western Rail. Co. (187 1 ), 
24 L. T. 583 (defective crane used by consignees at railway yard); Winch 
V. Thames Conservators (1874), E. R. 9 0. P. 378. E.x. Eh. (towing path out of 
repair); Heaven \. JVndcr (1883), 11 Q. B. 1>. 503, A. (defective rope in 
a staging supplied by dock owners), exxilained in he Lievro v. (ionhi, (1893 J 
1 Q. B. 491, 497. 0. A. ; EllioUv. llnll (1885), 15 Q. B D. 315 (railway 
waggon out of repair); Monaghan v. Buchanan (1886), 23 So. L. R. 580 
(mismanagement of mooring ropes); Brady v. Parker (l^SI), 24 Se. L. R. 
561 (open hatchway); Gavin v. ArroU cfc Co. (1889), 26 Sc. L. R. 370 
(iintenced path near railway c.nttmg); Stlirges v. Great U'cslem Rail. Vo. 
(1892), 8 T. 1j R. 231, (J. a. (obstruction on platform) ; compare Skvenson 
V. Glasgow Vorporation (1908), 45 Sc. L. Jt. 860 (unfenoed stream in public 
jiath hold not a brcaeli of duty), following Uaslie v. Rdinhuigh Magistrates, 
[1907] S. 0. 1102 ; Francis v. Cockrell (1870), L. R. 5 Q B. ,501, Ex. Eh. 
(gland stand for use of spectators); Marne.y v. aSVo/I, [18991 J i). B. 986 
(dangerous ship’s ladder); compare J’edi/rave v. /jchcy (18971, 13 T L. R. 
484, E A. (trap door left open by follow servant, but premises not iiusale 
otherwise), Wilkinson r. Fairrie (1862), 1 H. & C. 633. As to the statu¬ 
tory duty of provide.]s of public entertainments to iiidke provision for the 
saiety oi children, see title Infan'is and Children, Vol. XVIL, p. 173; 
and see title Tutcatues and Other Places op Entertainment. 

(d) The following cases all bear on the question of nogligenne on l.he part 

of the occupieis :— G)i(fiihs v, London and Roiih Western Rail. Vo. (1866), 
14 L. 3’. 797 (ilofective sling in crane appai'atiis); Hhoehottoin y. Rgerlon, 
18 fi. T. 889 (trustees of a canal taking rewaid for its use are bound 
to keep t.he bridges and ways in good repair); Francts v. Cockrell 
(1876). E. R- 5 Q. B. 601, Ex. Eh. (defect in grand stand); Sandys 
v. Fhience (1878), 47 L. .1. (Q. B.) 598 (fall of ceiling in room at an 
hotel); Thatcher v. Great Western Rati. Co. (1893), 10 T. Ij. R. 13, 
0. A. (pas.sciiger on platform struck by the opeu door of a guard’s 
van): Welsh v. Canterbury ami Paragon, Ltd. (1894), 10 T. L. R. 
478 (Blondin dropped a chair on a visitor at a music hall); Moore 
V. Ransome's Dock Commiitee (1898), 14 T. L. R. 639, E. A. (dock 
unprovided with appliances, such as chains or ladders, to enable persons 
ffl.lling in to get out); The Bearn, [1906] P. 48, C. A. (dangeroAs berth 
at wharf). • # 

4c) Crofter v. Metropolita/n Bail, Co. (1866), L. R. 1 0. P. 301 (the fact 
that bottcf steps might hiivo been provided did uot constitute uegligence)|, 
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657. The liability of the occupier is only commensurate with the 
extent of the invitation (./ ). Where, therefore, the occupier of 
premises has placed a notice warning persons of the existence of 
danger, and a person disrcgai’ds the notice {f;), or the circumstances 
show that tlie limits of the invitation have been otherwise 
exceeded (It), the liability is limited in a corresponding degree, and 
if the invitee wanders about in such a way as to be unable to see if 
there is danger or not (i), or if ho knows of the danger and under¬ 
takes the risk (A), the occupier of the premises is not liable, 

658. The ('Ifect of an invitation both on the invitee and tlie 
])orson inviting him, apart from any contract between the parties, 
IS tlie same in tlie case of an invitation to use appliances or 


distiu£;uis1ijng Jjontjviore v. Greot Western Fail. Go (J8fi.5), 19 T. IJ. (n s.) 
is:} (dangerous footbridge over railway); M'<rill v. llonman <fc Co (1890), 
28 Sc. L. K. 144. 

(f) Mavkie V. Macmilhn (1898), 156 Sc. L. 11. 137 ; Walker v. 'Midland 
Fa'll. Co (1886), 2 T. L R 450. 11 L 

(g) Andemon v. CouUit (JH94), ,58 ,1. P 369 (not.ice on cliff promenade 
warning persons from going near the edge and to lieeji inside a bank); 
eoinpare iriHc/i v Thames Conservators (in'!4), ij. R 9 (' 1*. 378, lix (.’h 
(where the Kxcheqiier Chamber thought tliat the defeiidanth would not be 
responsil)le if they issued a warning to invitees paying tolls, that tln'y wore 
to take tlie premises as they found them) 

th, E q ,0'Snlhvan Y.O'Connor d'lion(lSftl),221 j R Ir 407. 476, (’. A.; 
Walker v. Midland Fail. Co , supra (where an innkec'per was held not to 
he under a duty to his guest to keep t.liose jilaceR safe where visitors 
are not entitled to go, and W'liere they cannot he K'asoiiably expected to 
go by mistake • thus wboro there was a W(*ll lighted and properly 
indiealed lavatory aeeommodation, it was held that a gu<*si. who wont 
about looking lor the lavatory in the dark through a seiviee room, and was 
injii led, could not recover), and see title Inns and Innkcfaucus, Vol XVII., 
p 3N ^ 

(i) Walker v. Midland Fail Co., supra ; Wilkinson v. Fairrie (1862), 
1 If A: (’. 633 (a doubtful authority, except in so far as it decides that, 
il Ifie pl.'imlilT idiooses to go wandering about m the dark, ho ocafK's to he 
an invitee .ind her-omes alhiensec; seo observations i\\ Vaddoek v. Forth 
Fa.'-lcrn L'tiil. Co. (1868), 18 li. 'J'. 60. Kx. (Hi.); Fkming v. Eadie Hon 
(IS98), 35 Sc. Jj R 422 (sanitary inspector. a.ske(l to inspect drains in a 
house being reconstructed, weu’t down cellar steps without a light and 
w’as iniiircd hec.'iusc the low(*r steps were cut away , the darkness should 
li.'ivc hi'fii a war.’img ; compaie (Uiirns v. Jioyd (1879), 6 R. (Ot.. of Sess ) 
1094); Jjeiris v. Fonald (1909), 26 1'. L. R. 30 (tradesman debvcnng goods 
to tenaiil «>i Hat, the staircas»- (»f w'liich the landlord contracted to light, 
wandered uitoajiartof the staircase which was unlit and was injured . held, 
that the l.iinllord was not liable;; see Driscoll v. Partiek Burgh Commis- 
sioneis (lOOo), 37 Sc. L. R. 274 (duty of the landlord of flats to light the 
cominoii staiis): compare Fehofield y. Bolton Corporation (1910), 26 T L R. 
2:59. i' A (w'licrc a child strayed through a gate in a field, where the defen- 
•hiiits allowed it to play, and eventually was injured on a railway line, hut 
the defendants w'cre held not liable, as there was no duty on the defendants 
to keep the gate shut, and no evidence that any child had strayed 
before); and see Jenkins y. Gre,at Western 'Railway, [1912] 1 K. 11. 526, 
0. A. 


(k) Pee Thomas v. Quartermaine (1891), 18 Q. B. D. 685, C. A., per 
BdWkn, L.,I., at p. 694 ; Dnseoll y. PaHick Burgh Commissioners, supra; 
3lani hesier, Flu/field and lAneolnshire Bail. Go, v. Woodcock (1871), 26 
L. T 335; compare Brooks y. Courtney (1869), 20 L. T, 440: ftud 
p. 476, pQsl, 
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other chattels not dangerous in themselves (1) as in the case of an Sect, i, 
invitation to come upon the invitor’s premises (»j). Thus, for In Regard to 
example, there is a duty on a charterer of a vessel, upon ^vbich the Particular 
servants of a stevedore are to come for the purpose of loadhig, to 
devote reasonable attention to the condition of the tackle and 
appliances which will be used in the work, though be is not 
bound to have a minute survey made (?*)• Where the use of any Mature of 
chattel, which is known to be m such a condition as to cause 
danger not necessarily incident to its use, is invited, there is a duty 
to warn the invitee of that danger {n). 

Sub-Sect. 'i.—Dufy to Bare Lueimes and Viiitors. 

659. A licensee is a person who has permission to do an act DefinlUon. 
which without such permission would be unlawful (/)). Tiio term 


(/) For the oonshleration of tlie duty in dealing with dangerous aitii'Ies, 
Boe. |). 407, font. 

(m) Klltoll V. flail (188,5). 15 (,{ R. I). 315 (defective coal tniek iiscl hy 
Ker\unt of eoai^ignoe); see Katl v. Lubbucl, 1 1005] I Iv. 1>. ‘J53, A , jirr 
I'oi.T.ixs, M It, at p 257; Kmilh v. Sleele (1875), It. 10 11 12,► 

(iieghgeiitly slung boat causing injury to a pilot); Uvaren v. reinin' (1SS3), 

11 Q. II. 1>. 50,3, ('. A. (defective ro])c m staging supplnsd hy dock owners); 
M'lhirtan v Belfast Harbour (\nn miss tour rn, [lOllj 2 I. K. J43, II Jj , 
ailirniing [lOlOj 2 I. It. 470, C. A (craneinaii em])loyed hy respondents 
eausing injuiy to seainau employed by shipowneis in unloading); King v. 
Great Wenlern llniL f,*o. (1871), 24 1 j. T. 583 ; Smith v. London and St. 
Katharine Docls Go. (1868) L. It. 3 F. F 320 ; Gurling v. Hurst <!• Vo. (1880), 
6 T. L. R. y 1 (negligent use of Haps of a hoist wlierc sacks were being raised); 
Edwards v llntiheon (1880), 20 Sc. L. It. 550 (unguariled threshing 
machine): HawLins v. Siniih (1896), 12 T. h It 532 (lottim sack lor 
unloading gram); compare Le Lievre. v. Gould, |1803j 1 Q. 1>. 491, F A 

(/I) Marnnj v ■sVo/f, j 1899] 1 Q, H. 986 ; compare Seottv. Eolnj, Aihinaii 
rf’ (\i (1899), 5 Com Cas. 53 Where a sti'vedore has had an o]>j)ortuiiity 
of inspecting taekle supplied by a. ship lor the use ol his men,the lesjieetive 
Imbility of tlic stevedore and the shipowner for <an aceidout is not alw<T.vs 
clear {Biddle v Ilart, [1907J 1 K 15. 649, C. A. ; Mowbray v. Merry weal liei, 
IIS95J 2 y. 15. 640, A ; but Simpsonv. Burrell (b Son andl'atoii (ISi)O), 
33 Sc. L. It. 413; M'Lachlan v. Steamship ‘•'’Beveril ” Co., fJd and Maeipegor 
and Ferguson (1896), 33 Sc L. R. 634; compare IFood d? Co v. Marhay 
(1906), 43 Sc. L. R. 458 ; M'GiU v. Bowman t£* Co. (1890), 28 So. L. R. 144, 
per Lord Ydung, at p. 147 ; and O’A’eiR v. Eveiest (1892). 8 T, L. It. 
426, C. A.), in the absence of an opportunity of inspecting tlie tackle 
BU])plied by the shij*, it would seem that the stevedore is not undei any 
habihty to hia men under the Employers’ Liability Act, 1880 (43 Ac 44 Viet, 
c. 42) {Traill & Sons y. Actieselshabat Dalbeattie, Lid (1904), 41 Sc. L. It. 
615); compare Kiddle v. Lovett (1885), 16 Q. B. i). 6U.> (wliere by contract 
the supervision of the tackle was left to the ship); and see trtle Mabtek 
anp Seuvant, VoI. XX., pp. 139. 142. 

(o) Earl Y . Lubboek, [1905] 1 K. B. 253, C A., per Stirlino, L.,T., at 
p, 258 ; Elliott v. Hall, supra (the habihty does not extend to latent defects 
not diaooverable by an ordinary inspection). 

(«) Thomas v. Sorrel (1673), Vaugh. 330, 351, Ex. Ch , cited by Romer, 
L.jT, in IForr {Frank) «£• Go ,Ltd. v. London County Council, [1904] 1 K.l). 
713, 0. A.; compare Great Northern Kail. Go. v. Harrison (1854), JO 
Exch. 376; and title Landlord and Tenant, Vol. XVJII., p. 338. For 
the distinction between a licene-e and an easement, see title Easement.s 
and Profits a Prendre, Vol. XL, p. 239; and, as to licences ii; relation 
to land generally, see title Real Propertt and Chattels Real; see also 
title Fisheries, Vol. XIV., p. 584; and compare title Game, Vol. XV., 
Tg» 219 , 
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Sect. 1. “bare” or “mere” liceiipoc is used to clesmlw a person who has 
InRegardto merely a permission, without any invitation express or implied (q). 
Particulai’ This permission or licence may also be either express or ini])lied (r). 
Parties. A visitor, other than one who pays for tho accommodation given 
him (s'), is a bare lictniscio (0- Ho also is a servant (a), and the 
within the latter cannot, at common law, recovt'r where the injury is caused 
term. iu.oiij.rf,iK;e of a fellow servant (i). 


Rights of thf* 660. A bare 1 iceiisee is entitled to no m(<re than permission to 
WiiBeeiiiid nse tb<‘stibjt'i t <>t tlie licence, as he linds it. lie must aee.epl the 
tlm'hVeiisor pt'rmis.'.ioii with its concomitant conditiojis and ]»eri!s (c). Tho 
nianbu'ot the lict'iice is in a position similar to that of tlaj donor 
of a gilt, and is not responsible for the safety of the licensee, unless 
acceptance of the grant involves a bidden peril, wilful sujiprossion 
of the knowledge of wdiich amounts to a deceit practised on the 
donee (</). 


(7) See p. :}Sf), nnfr. Ar to a “ ))<iTe lit-enc** ” to si‘!U(‘h for nimciMls, pee 
title Minks, MiM'.iuls, an'o (pJ.\T£HiKS. Vol .\X.. p. .SOS 

(>) Uoitnsfll V. Sitn/lfi (ISdO). 7 U- (X s ) 7.‘tl ; A’niU' v South Yorl- 
shite Huilu'iiif uhii liirer Dun Co. (ISOi), 3 JJ. (?v’ S. 24f; ll'hi/e v. A'ninee 
(1877), 2 (’ I’. 1’*. .■’■‘8 A distiiichoa must, however, he diuwii lad ween 
e.Tsch ol iiiere t;(cit ac((uioseenc(' in persons (‘omingnjiou piomises without 
Iccive ;iml (‘jisi's iilieie there is some eucoiiragemput or imhieemeiit which 
{imomirs to p(*lml^siou to use the premises {Loweijf v. IPoZAer, |19]()] I 
Iv 15 173, 185, 202,1'’ A.; leversed on the pnrtienlar I'aets in the IIouso 
ol l.oids, 119111 A (1. 10). Ilabiiu.il iisttr ol a ])ailienlar uay ueioss 
].rivat(i ])roperty m.ay amount to user by ]>enni.ssjon in a particiil.n eiuso 
(S [1911J A. I'.. 10); compaie Itamlt Midland Hail Co. (18.78), 
1 F A' F. 301; .‘ind see title FnKsea.ss. 

Ia) Sucdi a vi-sitor is an invitee ; see pp 38.", 38(1, mi/e, and eases (hero 
filed 

It) Soi'llivole V. StanJei/ (18.70), 1 11. A 217. In f'e/Z/V v. Sihleu (1868), 
L K. 3 P 49.7, llnae v.as no aierment a.s to the capa<iity in which tho 
])'aintili', who u as iniiired b) acLamleher falling, was upon I bo delemlant’s 
I*remise.s—a pubIic-iiou.se- and accordingly judgment was given for tho 
delendant. In Jjjoid v. i'/oo (ISOfi), 14 \V. U. Oil, llio jdainliff \\a.s a 
giic'^'t |»re,-'.Mniably lot: rt'vi.nd. 

(a) Sou1heote\. Stanlei/. supta; Pnei.lleiiv J'W/cr (1837), 3 M A’"W. 1. 
Put one who, thoiigli emiiloyed, does an aet not on duty, but to obligo 
the employer, ha.s great(‘r light'' while d<uiig the .aet than those ot a baio 
Jjcenste (Mansfield v, Uiuldeleij /1870). 34 L. T. 090), 

(5) Sicainson v. North liaslcm Hail. Co. (1878), 3 Ex. D, 341, C. A.; 
as (0 statutory remedies, see title Ma.stior anu Seiivan'i, Vol, XX., 
jtp 134 ct eeq. 

(e) Hourisell v. Smyth (I860), 7 C. P. (n. S ) 731 ; Castle v. Parler (1868), 
IS L. T 307 ; see f inlet w aur y. Dames (1800), L. 11. I F. P. 274, per 
AVit.t.i:.'., .1, at ]». 28.5 ; Bolehy. Smith (1862), 7 if. A N 736. 742 ; Gallagher 
V. Uumphe.'y (1862), 6 L.T 084; Jray v. Hedges (1882), 9 Q. 11. D. 80; 
iinUhdur v. Forlescne (1883), 11 t). 11. D. 474, C. A ; O'lirien v. Enrico, 
Arid) di Co (1907), 44 Sc. L. K 686. 

(d) Gnidret v. Egerton (1867), L. ii. 2 0. P. 371, per WiT.i.ns, J., at p. 375, 
who sayi: “ Tlie dedication of a permission to use the way must be taken 
to be in the eharacter o£ a gift. The principle of law as to' gifts is that the 
giver is not r< sponsible for damage resulting from the inseeurity of the 
thing, nulesa he knew of its evil character at tho turn', and omitted to 
caution the donee. Thoro must he something like fraud on the part of the 
giver ” ; and see Hebhins v. Jones (1864), 16 C!. B, (N. n.) 221. In C'orhu v. 
BiU (1858), 4 C. B. (N. 8.) 666, such a hidden peril, amounting to a trapi 
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The licensee has, however, the right to exi)ect that the natural 
perils incident to the subject of the licence shall not he increased 
without warning hy the negligent behaviour of the grantor, and, 
if they are so increased, he can recover for injuries sustuint'd in 
consequence thereof (V). A grantor of a licence to come on to his 
jH’eniises, who is aware that a licensee is actually there, is bound to 
take reasonable care not to do anything to injure him (/). 

AVhere the acceptance of the licence involves the doing of some 
act by the grantor, the licensee has a right to exjiect that that act 
shall be performed with such reasonable care as the circumstances 
of the case require (g). 

661. A person to whom a chattel is lent gratuitously is In the 
position of a bare licensee. He cannot recover for injuries sns- 
taiued owing to a defect in the chiiltel, unless he can show that the 
lender knew the chattel to be defective for the jmrpose for which it 
w'as lent and failed to communicate the knowledge (/<). 


was hold snfTicient to render Ihc defendant liable. The defendant, hon- 
evei, wJio caused the existeiico ol the peril was not tlie gianlor ol the 
iieenec, but another licensee, so that the decision might cijually well llavo 
lesulted had the obslmotion been jdaoed by tlio delomiant iqion a public 
way. The case js distinguished iu Itolch v. (18(J2), 7 H. & Is’. 

73 (i. wliere it. was said that, were a peril masked by apparent security, 
liability might follow (per (’iiajsnell, R , at p. 742). compare Hiilhranx. 
It’oteiK 11864), 1 4 I. 0. L R. 460 ; see, I'liithcr, title Master axd yEEVANT, 
Vol. , p. 137. 

(e) OaUagJier v nvmpli<>rif (1862), 6 L. T. 6 Rt. per (’ockbiibx, G ,T , at 
p 685, as explained in Iluileg Byotlierfi v. (irove (1SS2), 46 J. I*. 360; 
M‘Fcnt V. Raukni's Tinnleftt (1879), 16.80 L. R. 614 (unfenoed quarry 
near private road, used with consent of owner); see T.owerg v. Wn}l;r\, 
{IfllO] 1 K. R. 173, per Kenneoi, L.I., at p. 197, reversed on tho par- 
iKMilai tacts. [1911) A. C,. 10 . 

(/) ThaUher v. Great Western Kail. Co. (1893), 10 T. L. R. 13, C. A. 
Wiieie a lailway eompany permits persons to cross its line at a paitieular 
spot, there is a dut.y on the eompany to nso reasonable care in moving over 
that portion of its iine {Bairett v 31idlnvd Bail. Go. (1858), 1 1’ .vF 361); 
but where the gi'antor of a licence has no reason to suppose that a licensee 
will he in a paii.icular jilace, there is no duty to take precautions against 
accident {Batchelor v. Forteseue (1883), 11 Q. B. I). 474, C. A.; see also 
Holmes V. Forth Eastern Bail. Co. (1875), L. R. 4 Exch. 254 : Gnijiths v. 
London and Forth ircstcin Bail. Co. (1866), 14 L, T. 707 ; Tolhaiiscn v. 
Banes (1888), 58 L. J. (Q. n.) 98, C A.). 

(j/) liairis v. Periy <& Go., [1903] 2 K. B. 219, ('. A. Thus, “wdiere a 
person imdeitakes to provide ior the conveyance of another, althoiigli he 
does so gratuitously, he is hound to exercise due and leasonablo caie” 
{Lggo V. Fewbold (i854), 9 Exch. 302, per Parke, B , at p. 305); and tho 
Bt.aiidaid oi reasonableness nalnrally must vary accoiding to the ciieum- 
stances of the cjujo, the trust reiiosed, and the skill and appliances at the 
disposal of tho person to whom another confides a duty (Harris v. Perry t,; 
Co., supra, per (’ollins, M.Il., at p. 226 ; see also Great Forthem Bail.'Go. 
V. Harrison (1854), 10 Exch. 376 ; Hoffat v. Bateman (1869), L. R. 3 P. 
115; Shrimplon v. Hertfordshire County Council (1911), 27 T. L. R. 251, 
}1. L.). As to tho carriage of goods, see Souiheote's Case (1601), 4 Co. Rep. 
83 b ; and, g:enerally, title Carriers, Vol. IV., pp. 1 ei sea. , 

(h) Coughlin v. Gulison. [1899] 1 Q- B. 146, C. A.; sec Blakemore v. Bristol 
and Exeter Bail. Co. (1858), 8 E. Ar. B. 1035 ; UfacCaiihy v. Young (1861), 
6 B. & N. 329; Gauiret v. Egerton (1867), L. E. 2 C. P. 371, 376; and see 
title Bailment, Vol. I., pp. 639 et seq. 
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Negligence. 


Sect. 1. 662. A bare licensee who fails to use reasonable care and is 

In Regard to injured in conBetjuence cannot recover, even though the grantor 
Particular of the licence might otherwise have been liable (i). 

Parties. ^ 

^ — 663. If the licensee is to do something upon the premises of the 

Ke Ucenw" R’'«-iitor of the licence, which may involve danger to the grantor or 
Liability of ])ropprty, or to other pi'rsons, it is the duty of the licensee to 
bare licensee see that tlie premises are not left in a dangerous state, and if he 
iJioivmg responsible for resulting damage (A*). 

ilajiger. 

Stti-Slct 4 —Duty <o Trtspamrs 


Extent of 
liability. 


664. The occupier of premises owes no duty to persons who 
come upon them as trespassers {l\ lie must not, however, 
encourage or attract trespassers to a place where they are exposed, 
whether inientionally or not, to some specific danger of whicli he 
is cognisant {m), nor may he, when aware of the presence of a tros- 
jiasser on his premises, d(^ any act which endangers his sah’tytH). 


(?) Se<^ p. 445, post. This priiiciplo re<niir<'a hoiiu' qualification in its 
pppheahou to the case of cliildiTii, A\ho cannot ho }»resimii*d capable of 
taking the same amount of care asgrowii-up jicrsous ; sco ('oolcov. Midland 
(ireiii l^c.^fc?"?? HaiUiaii oj Ireland, [IhOlIJ A (1. 229; Jenlins v (heal 
II r,i/eni Rinhray, |ll*121 I K 1$ 02 .'), (b A.: and see pp lltifi, 372, onh', 

(A) J'e ll'illiamis v. (froueoft 4 11. & S. 149; conip.'iro i^iihraif v. 

11 hde (1S3()), 1 M L W. 43.5 ; Corby v mU (1858), 4 ( \ B. (n. s.) 6.5(1; Great 
Jail/ Mining Co v Claque. (1878), 4 App. Cas 115, V. (b 

(1) Grand Trunk I’ailteay of Canada v Barnett, [lOllJ A. 0. 301, T ; 
Tiordraislle, v fioutit Yorhnhire Bail. Co. (18.59), 4 II. N. lf)7 , see Ijijqo 

V .VpH'/io/f/(1834). 9 Exch. 302; Great yorihern Bail Co.v //un-iso?? (18.54), 

10 Exch. 37(1; Slone \ Jackson (1855), 16 0. B. 199; Harrison v .Yoi/A 
Casinii Rad Co (1874),29 L. T. 844; McCabe v. Guinness li) I K 

(' L 21; Mnrley Brothers v. Grove (1882), 46 ,T, P 36o; Sliefsohn v. 
lUooke, Bond <f* Co (J8.S9), 5 T. L. 11. 684 ; French v. Hills Plynwuth Co 
(1908), 24 T. Ij. B 614 The same principle a])plips in the case of 
.iniiimls trespassing {Jotdin v Crump (1841), 8 M. & W. 782; Stansfirhl 

V Bolling (1870), 22 L T. 799 ; Poniing v Koakes, [1894J 2 g. B 281 ; sco 
Deane v. ('ho/Zoii (1817), 7 Taunt. 489; title Animals, Vol I., pp 306, 
397); hut ivljile the use of man-traps, spring guns, or other on};mc,'i oal- 
<‘ulated to destroy human lihj or inflict grievous bodily harm on any person, 
IS a criminal offenct' (sec title Criminal Law and Procedure, Vol IX . 
p 005), the use ol traps to catch animals addicted to hunting is lawful 
(.<e title Game, Vol. XV., p 227), and will not give a c,xuse of action to 
a ties])asgor injured thereby {Wootion v. Dawkins (1857), 2 C. 15 (n s ) 
412) .Special circumstances may occasionally throw the responsihihl.y on 
occtipicis to keep out ties]tasscrs; compare Hnnghtoiw. yorih Biihsh Bail. 
Co (1892), :io .'^c. L. 11 111: SI'?'p 398./wt. and, generally, title Tuesvas.s, 
As to i«'rsoiis unintentionally stiayiiig Irom the highway, see p. ;597. ]iost 

(,*?) tieiesonv. (1886), 2 T. L It. 441,(’ A.; Cooke v. Midland Great 
M'lstern Railway of I'leland, siipia In these cases theie was an altra?'- 
1 Kin, held hj the court to h?* irivsistihle by children, to go to a place 
ulKU’e tluiK was risk of injury to them from a spc'cific cause, hut there was 
no intmitjoii to injure them. In the case of Townsend v Wathen (1808), 
!i East, 277, (laps were set for ilogs and baited with flesh for the express 
liurpose of enticing them into danger. 

(a) Deggv Midland Bail. l-o.llHr)!), I II. N. 773. Thus if an occupier 
of land Vcje sporting or firing iit a mark on his land, and saw a trespasser, 
and fired carelessly and hint him, an action would he (ibid., per Bram- 
WEIJ., B.; compare Bwith v Biqhlnnd Bail. Co. (1888), 26 Sc. 1 j. R. 3i). 
But the trespasser cannot in.nntain an action unless ho has a right to com¬ 
plain of the act causing the injury and to complain thereof against the 



Part II.— Niguoerce is REn.iisn to PnopEuif. 


S9S 


SuB'Sbct. iO.—D ufy to Xeii/Iihniirs. 

665. Tt is tho duty of an occupier of premises to take, reasonable 
care to prevent such consequences as may infringe the rights of his 
neighbours and inflict damage upon them arising from his use of 
those premises (e). In cases where there is no infringement of 
natural or acquired rights of property (p), such eonsequorici's may 
result from a non-natural and extraordinary use of the premises, 
in which case the occupier is liable, whether he has been negligent 
or not (q ); but they may also arise from the use of the promises for 
ordinary purposes and in a customary manner, in which case the 
occupier is not liable to an action for negligence unless there is an 
omission to take reasonable care on his part {r). 

666. An occupier is under a duty to prevent injury to his 
neighbour from tho fabric of a building from tho escape of 
noxious and dangerous things from the premises (f), from failure 
to keep cattle in where there is a duty to do so (u), from the 


person he has made defendant in the action, so that an aclion cannot be 
maintained by a tresiiasser against a railway company for the negligenco 
of its servants in eariving him {Grajid Trunk Railway of Canada v. 
Barnett, [10111 A. 0. 361,':JG1I. V 0 ). 

(o) See title Action, Vol. 1., pp. 9,10; and see title Nuisance, pp 525, 
6.‘>n, pout 

(p) As to which see titles Easkmknts and rnoKiTs aPkendke, Vol. X f., 
pp. 295, 324, 330, 333; Mines, Mineuaus, and Quaurier, Vol. XX., 
pp 670 ei seg. : The,si'ASS. 

(g) Ball V. Hay (1873), 8 Ch. App. 407 ; *Sf. Ilelen's l^meliing i'o. v T/p- 
(1805). 11 11. b. Cas. 642 ; Uurdman v. Xorih Basteni Ifatluunf (1878), 
3 C.P. II 108, C. A.; Farter v Kelson (l(f85), 16 Q.ll 1). 258. liisuch eases 
the action is not for negligence, but lor nuisance; see title Nuisance, 
pj). 526 et seg., post, and cases cited at p 396, post. 

(r) Bower v. ]*eate (1876), 1 Q. 11. D. 321; J)alton v. Jngtis (1881), 6 
App. (''as. 740. The question of whether the user is ordinary or not is oik' of 
lact ill eacli ease {Smith v. Renriek (1849), 7 0. B. 515 ; Smith v. Fletcher 
(1874), L. R. 9 Exeh. 64, Ex. Ch.; Fletcher v. Smith (1877), 2 App. Cas. 
781). Ordinaiy user has been held to include raining and quarrying m 
addition to ordinary agncultnral operations (Wdson v. Waddell (1870), 2 
App. Cas. 95 ; A.-G. v. Tomline (18'79), 12 Ch. D. 214). Kemovuig shingle 
from the fore.shore by the owner was held, in A.-G. v. Tomhne. supra, not 
to be a natural user ; coin])aTe Crompton y. Lea (1874), L. It 19 Eq. 115. 
Playing cricket appears to be a natural user of land ; at any rate it has 
been held not to be neglig< nt to play it near to tlie property of others where 
a person on that other propcity was iniured {Ward v. Abraham (1910), 47 
fc?c. L. R. 252). Shooting, however, wlieie the bullets or pellelA might fall 
on a place whore tho sliootor has not permission to shoot, is negligent 
(ibid.; see Taylor v. Biek (1897), 4 Scots Law Times 297; and see p. 400, 
post). 

(«) Todd V. Flight (1860), 9 C. B (n. s.) 377 ; see Chamiler v. Robinson 
(1849), 4 Exch. 163; see also titles Boundaries, Fences, and Party 
Walls, Vol. III., p. 136 ; Landlord and Tenant, Vol XVIII., pp. 504, 
506; and see title Building Contracts, Engineers, and Architecis, 
Vol. III., p. 315. 

{t) Rylands y. Fleteher (1868), L. R. 3 H. L. 330; compare Tenant v. 
Ooldwin (1704), 1 Salk. 360; 2 Ld. Raym. 1089; and see litle NiJisance, 
pp. 515, 528. 529, post. 

'i(a) Chureliill v. Jivans (1809), 1 Taunt. 529 ; Hilton y. Anhesson (1872), 
27 L. T. 619; and see title Animals, Vol. 1., p. 376. 
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^^egligekce. 


Sect. 1. 
loEegardto 
Particular 
Parties. 

ronstniction 
ai buildings. 


presence of dangerous things on the boundary (h), or from negligent 
conduct in tho ordinary uso of the promises {r). 

667. ^Vhere buildings or works are conslrucLod of such n nature 
that, unless proper care is taken, injury will be caused to the neigh- 
liour's projierty, there is a duty on the owner of the buildings or 
works to see that sucli care is exercised(ti). AVhere, however, a 
jierson is conducting building ojievations in a town, lie is not liable 
to indoinnify liis neigliliours against inconvenience, or damage to 
tiu'ir property ciuisi d by dust or the partial blocking up of the 
accohs to ilieir premises unless such opijration is in itself unlawlul, 
or, if lawful, is executed in a negligent manner (e), as, for example, 
ii in pulling down liis bouee, he take.s no steps to prevent the 


(h) (hoH'lttrd V. Aturrt-ham Ihirial Hoard (J878), 4 Kx l> .1. AVIieie 
poisoijourt tiees .'in. jiiuiited williiii the Ixmiuhiiy and do not piojeet iJiem 
i** no liabdily toi injury to a ueigliboui’s catllc in tlu* abseme ol ,i duly to 
keep such rattle out (tVdfcon V. AV« berri/(1871), L iJ 7 U 11 ‘M ; Huiilinq 
\ '\n(tli,eK, 1IK'J41 ll tp li. Ii8l). Where, liowevei, ti;e lehilioin betwei'ii 
Ibe parties are such iJiat one has already a<;t[lined iiL’bts, aii idtoiatiou of 
the otluu's pionuses made within one boundaiy, vvlneli is piejndicial to 
tiiore right'', will j;ive a gioiiud ot action (AV II illuuii'i v Gwinolt (istKJ), 
4 J1 A; S. I4b); and see titles Aoincc LTiutE, Vol 1 .j> 21)7. JlooMiAini'.s, 
J-lox'-KS, ANOlV.ii'iT \Vall,s, Vol. Ill , pp 120, J27 In HoiUh v. Ontdi/, 
j lyo-lj 2 K. J{. 448, the couit purpoiled to follow ('rowhursi v Aiiwishtiin 
Jliiih'l Hoard, siijtta, but there the delemljiiitn h:nl trees, wliudi were 
jiOMuus and likely to cause injury, brought on to the land, while in 
t^tnhhv. (Jiddy, Kcpre, tho liees w’cre ash trees and harmless, and there 
was no es'idonee that the defendants planted tlioin or that they weie likely 
to do any liana W'hen jdaided , see also v HVd^cr (181)0), 24 )». I). 

050 (a phunlill could not recover ioi damage done by tliistle seeds In mg 
biown from defendant't> land on to his, allhougli this uisulted fiom llie I,mil 
being brouglit under cidtivalion): compare liradyr. Wniren, |i!><i0j2 i U. 
(132 ; li-cst Cumberland Iron and Slid (Jo. v Kenijon (lS7b), 11 (Jli. J). 781, 
787, htyani v Lcjeicr (187!*), 4 C. P. 1). 172, 17(j, C. A ; and see idle 
Aoim i j.’xi'KE, Vol 1., p 2115 

(c) JSnii'd V. Williamson (I8(J3), 1.7 (\ P. (\. ?.) 370; Haqiiall v. London 

and Xorth Western Jlail. i'o (1802), 1 11. &. C. 544, Lx. Vb. ; compare 
Ward V. Abraham, [1010] >'4. 2!).0. 

(d) Dodd V. Holme (1834), 1 Ad & El. 493, jier Litiludalk. .1., at p 503 
(jdamtifl’s house mjiued by the nrgligeut building of the deleiulaiit’s 
Louse); Collins v. Middle Lerel (lommissioners (1809), L, U. 4 (’. P. 279 
(defective construction of th(' bank of a cut, in consequence ol which wuiter 
ovcrtiow'cd) : coinparo ffvrd nan v. Xorth Kndem Hail. Co. (1878), 3 
('. P. D. I(i8. t,’. A. (raising siirluce ol laud so as to collect w-iiter and throw 
it on to phimtiirs laud); (Jill v L'douin (1895), 72 L. T. 579. (LA. (altera¬ 
tion in lead Hat and lainwalcr gutlors); Uroder v >SV/</h>rr/(1870), 2 
fh. ]». 700; and see titles Boiimjahies, Pences, and Pautit Wai,i.s 
V iil III.,pp. 135,130: PuiLDiNo Contracts, Knoineehs, and Akcuttects, 
Vol. 111., pp. 315, 316 ; Metropolis, A^ol. XX.. p, 492. 

(^) Lavrenty. Lord Adrocutc (1809), 7 Maeph. (Ct. of SesH ) 60? ; compare 
St Helen's Smelting Co. v. Tipping (1865), 11 H. L. Cas. 642, per Lord 
Westbi rv, at p. 050 ; Massey y. Ooyder (1829), 4 C. & P. 161; Bower v. 
Peals (1870), 1 Q, B. 1). 321. The* removal of soil wJiich supports an 
adjoining building is not necessarily wrongful (see Biehnrds v. Hose (1853), 
9 Exch.*218), where there is no right of support (see Peyton v. London Cor- 
poraii.on (1820), 9 11, & C. 725 ; Drown v. Windsor (1830), 1 Cr. & J. 20; 
WvaJt V. Harrison (1832), 3 B. & Ad. 871; title Easements anp pBOE4f j 
i pJBDNPBE, Yol. Xb, PP> 201, 321). 
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bricls falling ii])on liis noiglilKiur’s bouse f/). Tbe amount of 
care to be taken in a particular case varies accurdiug to the 
circumstances (/;). 

Ki'U-Si.ct. 6. hafij to ihe ruhIU\ 

668. The duty on the occajum s (//) of })reiulses adjoining places 
to which ineiuliers of the public are entitled to go, suchasliigbways 
(tr other public ]da(:es(/), or to which they may reasoiial)Iy be 
exjM'cted to go while using such pul)lic places in the ordinary 
manner with due care (A ), may arise in two ways : 

(1) a duly luay exist towards memhers of the puhlic who inad- 
veitenily stray otT a jjiiblic place while using such place in the 
ordinary mamuir with ordinary care(/); 

("I) a duty may exist towards memhi'rs of the public, while in 
a jiuhlic place, in respect to a danger arising on tlio adjacent 
jucmisfts. 

669. Although there is no general duty on an occujiier to 
fence off his land from a highway (w/), still, where the occupier of 


(/) ISmdhee v. Chriht's llosjnUd {Governors etc.) (1842), 4 Man & (5. 714; 
S(‘(' ilttd , at p 7/59, approving Dodd v. Holme (1824), I Ad & Kl. 493. 

tq) Lanre.nt v. Lord Advocate (1869), 7 Macpli. (Ot. of Sees.) 607 ; Gltad- 
wkI. V. Trower (1839), 0 JUng. (N. e.) 1, Ex. CL W'here a stranger 
uii<I(*i mines and neg]it»t‘ntly damages a Imnse, he i.s liable without any proof 
of a right to siijiport {Dibbq v. trailer (1859), 4 11. & N. 153; see title 
H()['Nn.\i!iE.s, Ee\('es, axi> PAUTr Walls. Vol III , p. 13.5). 

(/t) As to the liability of the owners ot premises that are let, see p. 384, 
ante. 

(i) Piclard v. Smith (1861), 10 0. B. (\. s.) 470, 479; compare the 
Quarry (Fencing) Act, 1887 (50 & 51 Viet. c. 19), s. 3 (place of public resort 
dedicaU'd to tbe public); see title Mines, Minerals, and Quakkies, 
Vol XX , pp 634. 635 

(k) Uvdman v. Tottenham Local Board of Health (1887), 4 T. L. R 22 
(tlie delciuiaiits kept a private way leaduig directly from a public road, of 
which tbe private way w'as substantially a jiart, under a low archway 
dangerous to persons driving along the private way ; and the plaintiff, by 
mistake, drove along it and was injured: held, that he could recover, and 
the tact that ho was a tres])asser at the momeut made no difference, as the 
place was d.nigerous to peojde using the highway); J/c«serv. (Iranston & Go, 
(1897), 35 lr>c.. L R. 42 (persons using waste giound of a docks for storing 
timber w'ere held to he under a duty to store it in such a way as to protect 
niemberfi ol the public using tlic place habitually): compare HawJcen v. 
Shearer (1887). 56 L. J. (Q. a.) 284 , Sinks v. South Yorkshire Eailwaij and 
Jliver Dun Go. (1862), 3 B. & S. 244; and, as to notices Imuting tho 
liability of jiersons to members of the public using public places, see 
Amlerson v. Coutts (1894), 58 J. P. 369. 

(l) Sinks V. South Yorkshire Sadway and Siver Dun Co., supra; and 
cases cited in note (/c), supra. Such persons are unintentional trespassers, 
and the duty is confined to them. Those who, in consequence of failure to 
exercise ordinary care while using public places in the ordinary way, come 
upon private premises, become trespassers, to wJiom the occupier owes no 
duty to take care ; sec Barker v. Jierberl, [191IJ 2 K. B. 633, C. A. ; and 
p. 394, ante. 

(m) See title Boundaries, Fences, and Partt Walls, Vol. III., 
pp. 128, 129. As to the duty of a highway authority in urbim disViots to 
fence off adjoining land, see title Hiqhwats, Streets, and Bridges, 
.y«l. XVI., p. 254. As to the duty of a highway ontliority to foooe d 
highway, sec ifiul., p. U5. 
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.sbot. t. premises adjoining a highway permits some danger (m) to exist at ft 
In Regard to place sutlicieiitly near to the highway to he unsafe (o) to members 
Particular of tlie public using it with ordinary care, it is incniub(mt on such 
Parties, occupier to take reasoual)l(i precautions to protect the public from 
falling into that danger ( p), unless the danger existed befoix* the 
highway was dedicated((/). If a person under statutory authority 
diverts a highway, it is Ins duty to protect it by fencing or otiierwise 
at the point of diversion in cases where tluins is risk of the public 
being misled (r). 


(h) JC g , such as an excavation or quarry {IlanlcoMle v. South YorLithiiT 
Ttailmif itnd Ricer Dun Co. (IS.^SI), 4- II. & N. 67 : eoinpiire Oir Kwinij 
V ('vlguhoun (1S77), 2 A]i]>. Cas. 8:i5), 864): a canal {Htnhuv South York- 
fthire liintwaif iiml Itnrr Dun Co (1862), 3 Ih & S. 241); a ditoli {Hornes v. 
Ward (ISi)!)), U (3. I>. 302); a lioLst hole {lltuUt'jf v. Tajilor (IHiio). li. R, 
1 0. I*. 53>, a pond {Ross v. Keith (1888), 20 Sc. 1 j. R. oti) ; or an archway 
BO low as t(> be dangerous (7>(‘(//n«nv. Toilenham Local Hoard of Health 11887), 
4T L. R. 22). Jjialnlity may arise to a member ol the public injuicd by 
leason ot the o(‘cupier'.s negligence, or by a nuisance winch he occasions 
{Rccdie V. London and ^o>1h Weslan Rail Co, IIobhU\ iS'niac (184!)), 4 
E\ch. 244; compare ii! v Watts (1703), 1 iSalk. 357); and sec, generally, 
title NrisvNCB, i» 515, post. 

{o) It IS a question of la<*t in each ease wbethor the danger is so near as lo 
1)0 uii.safe to the pablie using llie highway {Ilardcasllc v. South yorkstnre. 
Rail. Co , supra) It must be substantially adjoining the highway, so that 
by a false step, or sudden giddiness, or l)y the frightemiig of a horse, a 
person might meet the danger {ibid.) ; and so, wliere the plauifilT lost his 
way and lell into a quarry 150 ieet away Irorn the highuay, it was lidd he 
could not recover {/'rerUiees V. Assets Co, Lid. (1890), 27 Sc. L. R. 401 ; 
compare De,vlin v. Jeff ray's Trustees (1902), 40 Sc. h, R 92; Jeukinsv. 
Great Western Railmiy (19121 ^ K. I> 525, (’. A); sec, however, tlio 
(^uaiTy (Eeneing) Act, 1887 (50 & 51 Vict. c. 19), by w'hich it is provided 
that any quarry, pit or opening, other than any uatuial ojiening, made for 
getting stone, slate, hnie, chalk, clay, gravel or sand, which is dangerous to 
the public, and on open land within 50 yards ot a Jiighway or iilacc of 
piibhc re.sort, sliaD, unless kept re.osonably lencetl to prevent aceident, h»' 
deemed to be a nuisance to be dealt with summarily under the Public 
Health Act, 1875 (38 Ac 39 Vict. c. 55), ss, 91 et seq. ; and s{*e titles 
IlmnwAYS, Strekts, a\i> lli!n)<.u:s, Vol. XVI, p. 169 ; Mines, Minekal.s, 
AND Quarries, Vol. XX., jip 634, 635; and, as to nuisances snininiinly 
abataltle, see title Xuisani’K, |)p. 560 et seq, -post; compare//oaa^cff v. 
Smyth (1860), 7 C. B. (n. S ) 731, where Blyth v. Topham (1607), Cro. Jac. 
158, was followed; Evans v. Rhymney Local Board (1887), 4 T. L. R. 
72, 

(p) Ross V. Keith (1888), 26 8c L. R. 65; Silverton v. Marriott (1888), 
69 L. '1'. 61; and oases cited in note (o), supra; and see title Houndauie'*, 
Fences, and Party Walls, Vol. HI., pp. 128, 129. It is no defence by 
an occupier as against an injured person that the duty to lenoo is by 
stature thrown on other persons who have neglected it {Wettor v. Dunk 
(1864), 4 F. & F. 298 ; see also Quarry (Fencing) Act, 1887 (50 & 51 Vict. 
c. 19)). 

(q) Cooper V. Walker (1862), 2 R. & 8. 773 ; Fisher v Provese (1862), 2 
1), & 8, 770. in wliich. Couplnnd v, Ifardingham (1813), 3 ("amp, 398, was 
disapproved on this point; Robbins v. Jones (1863), 16 (1. B. (n. s.) 221 ; 
compare Jarvis v. Dean fl826), 3 Bing. 447 ; Cornwell v. Metropolitan 
Commissioners of Sewers (1855). 10 Kxch. 771 ; and sec title Hkuiways, 
StrEeiiv ani> liuiDGBS, Vol XVI., p. 166, note (r). 

(r) Hurst V. Taylor (1885), It Q. R, D. })18 ; and see titles Boundabibs, 

Fences, and ParW Walls, Vol. III., pp. 129, 130; IlnmwAYS, Streets, 
ANi» Bjwooes, Vol. XVI., p 78. • 
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670- Tho occupirr of proniisns adjoining a liigliway(-s') is under Sect.]. 
an obligation to take r(!asonal)lo (-aru (0 not to injure ptirsons on In Regard to 
tlie liighway, and is liable if, in conseqiujnoo of failing to exercise Particolar 
8ucb cave, a moinber of the puldie is injuied in the following Parties. 


cases:— 

(a) whore the jireniises are in a slaiiO likely to cause injury to 
persons passing byidl, and tlio occupier knows, or, where tho 
dofi'ct is not merely temporary, ought reasonably to know, of tludr 
state (/^); 


(S’) Duty 
t ow.irdft 

I'UbllC ITl 

lONptTl of 
.statr oi 
prom uses 


(1)) whore KHiiotliin^, oalculiittMl to oause iiijurv (c) 


to 


those 


aflioinjiif,' 

])ijblic pliiee. 


(s) \Vheie a ]>orTu>u of tlio promises is also a jiart of the highw ay—.i 
cellar giating—and the doloetive stale is duo lo wear and tear by the public, 
the oociijuor is not under any obUgatiou lo repair that portion (h’obhimt v. 
./rtMcs (ISOll). 15 C B (N. s.) 221); ohtfr, if it was worn onl for Iho 
ooenpiov’s henelit. There is, however, a duly on (he occupier to see 1 hat 
nothing he docs shall render it insecure (Braithwmie.-v IValxon. (18Hfl), 5 
T.Ij. li. 3,11): and see unt<‘ (»), p. 401, post,- title Nuisance, p. 515, poxt. 

(t) IVliere all reasonable care has been taken to prevent injury being 
done by tbo propiuly, and all reasonably probable events have been I'onk 
seen and provided against, the occupier is not liable (McDomdl v. G'icot 
M’c/itcea ii'oi/im//, 111)031 2 K. B. 331, (1. A.; compare Palmer v. llatemtni, 
|11)0S] 2 I -R 303, A , and see noli' (a), p 474, pod). For cases in 
wliicli the eiiijiloynient of a contractor to <lo work affects tho liability of 
the ow'ner or occujuer, see ji. 471, pod. 

la) J! v Willis (1703), 1 Salk. 357. Russell v Slieuton (1842), 3 Q. B. 
4 tl), hdlowitig G7«i('t/<cm v //omp/ion (1791), 4 Term Rep 318; Kcarnei/v. 
London and Ilruihion Roil. Co (1871), L. R. fi Q. R. 759. Ex. ill. (hlick 
falling from a Jindge over the road); Tarrp v. Ashton (1870), 1 (J. 1>. D. 
314 (lamp projecting over a highway), SHvertou v. MarnoU (1888), 59 
L T 01 ; ih'veridqe v. Ktnnenr tfc Co (1883), 21 Sc. L. R 260 (faultily 
secured wai chouse door). liraithwaite v ir<//«ori, aiipm (insecure cellar 
plate in pavmnent); Palmer v. Bateman, supra (defective gutteiing). 
In Robinson v. Reid's Trustees (1900), 37 Sc. L, 11. 718, it was held 
that a passer-by who w-as injured by falling glass due to the breaking 
of a sash cord known to be defective could not recover, as no 
one e,ould possibly corite,mplat.e that such an accident would happen ; 
couijiaie Bishop v. Bedford i'houiy Tiustees (1859), 1 E. & E, 697 (area 
grating); M'Martin v. Ilaiinaii (1872), !(• Macpli. (H, of Sess ) 411 (defective 
common slaiica.se), see (fkceje. Rdinhnrtjh Magistrates (J910), 48 So. 
].. K. .'lO 

(ft) Palmer v. Jlalewm. supra. Tarrij v. Ashton, supra, coiiipaie 
(Iwinnell v. Earner (1875), E R 10 T. P. 658 ; O'Keefe v Edinburgh Magi- 
straics, sup) a. where it was held (hat, to make the defendants liable whojo 
(lie phiint.itf slipped on ic.e, tormed by the freezing of the overilow fiom a 
louiitain of winch the defendants had eontiol, there must either have heen 
a structural defect in it, which made it' overflow, or el.so some tem]K)raiy 
(h'fect lii’ouglit to their notice. In DleLoughlin v Warriugion Corporation 
(1910), 75 J. 57. i;. A., it was lield that the fact that during a royal 
juocessioTi a man climbed up a louutam, many years old, and dislodged 
the top st'Oue, which fi'JI and injured a boy in. the liighway, was evidence 
upon which the jury could find negligence in having the fountain m a 
defective condition; eomiiare Barker v. Herbert, [19111 2 K. B. 633, 0. A.; 
and SCO litJo IfiimwAVt', STiimnis, and Beidoes, Vol. XVI., pp. 13.1, 
134. 

( 0 ) pToei4)r v. Horris (1830), 4 ll & P- 337 {fl.aj) in footway giving access 
to cellar ot puhlic-hoiiso); Jewson v. (lotti (1886), 2 T. L. R. 44?, (' A. 
(unsafe harrier to ai’ea): compare Uarrold v. Watneg, [1898] 2 Q. B. 320, 
C. ik. (defective ience); BrownEastern and Midlands Rail, Co, (1889), 22 
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Negligence. 


sacT. 1. using the highway, is attached to(d) or placed upon the pre- 
In Regard to mi8es(e); 

Particular (c) \\fhere the nature of the occupation of the premises (/), or 
Pa^s. jjjQ jjy persons upon the premises ((/), are such that 

injury may caused to passers-hy on the highway (ii). 

Act of third 671. If the injury Occurs through the unauthorised interference 
of a third person causing what w'ould otherwise be safe to hecoiuo 


Q P. D. 391, C. A. (heap of earth on jn’oiind near to hiffhway ealciilaied 
to cause horses to shy); Shearer v. Malcolm (189S), 35 Sc- L R. i)U4 
(stepping stone projecting into highway); Ifa/Mn v. Ellis (1885), I 
'r. L. R. 317 ; JJe Teyron v. Waring (1885), 1 T. L. R. 414 (carpets 
placed from doorway to edge of kerb). In Duff v. National Telephone Vo., 
IM. (1889), 26 Sc. L. R. 512, it was held not negligent to cluun a two- 
wheeled barrow, notin itself dangerous, to a wall iu a lane ; but see p. 410, 
foet. Elgin (^ounty Road Trustees v. Innes (1886), 24 Sc. L K 35, and 
Stewartv. RVigAt (1803), (< T L R. 480, arc e.ises where injury was (ansed 
by barbed wire fencing adjoining a highway, and the occupicis were 
held liable; compare Oihson v. Tlunistead r>jnial Hoard (1897), 13 
T. L. Ti. 273 : see BarbeinVire Act, 18‘)3 (5(5 & 57 Viet e 32); and title 
3 ?ottni)AKIKs, Fknces, am> PAitrT Wauls, p 128. Coinpaic Lennn v. 
Clare & Co, 11895] 1 Q. P. 199 (spikes on a wall); and see title 
Nui.'sanok, p .515, post 

Id) As in Tarry v. Ashton (1876), 1 Q P P. 314, and Palmer v. 
JJaieman, [19081 2 1. li. 393, A. It mn.st be rciucmbeTcd that where 
occiijncrs of premises adjoining a highway bad the right of placing goods 
upon the highway before its dedication, the right remains a It i t wards 
(Morant v. Chamberlin (1861), 6 H. & N. 541); and see title llioiiwAys, 
Streets, anp Bridges, Yol XVI, p. 156, note (r). 

(e) See cases cited in note (c), p 399, ante In A -6 v. Tod Heatley, 118971 
1 Ch 560, C. A., it was held to be the duty of an occupier to prevent a 
nuisance from remaining on his land, although the nuisance was caused 
by the wrongful acts of the public themselves, namely, thiowing refuse 
on to his land ; see title Nuisauck, pp 527, 5.55. 556, post 

if) Byrne v Boadle (1863), 2 II. & 0. 722 (warehousemen raising and 
lowering hales ot goods); Messer v. Cranston & Co (185)7), 35 .‘>c T, R. 42 
(timber storage); compare Sliefsohn v. Brooke, Bond rf* Co (1889), 5 
T. li. R. 684 (plaiutitf, injuied by climbing up to a hole ni a wall adjoining 
the highway, held not entitled to recover, .as jt was his own fault I hat he was 
injured); Pickard v. Smith (1861), 10 C, B. (n. s.) 470 (coal collar left 
open). 

(g) De Boos v. Collard (1892), 8 T. L. R. 338 (where cellar flaj» opening 
suddenly was dangerous to members of the public unless warned, but the 
defendants were not the occupiers, and were accordingly held not liable); 
Milne <C’ Co. V. Nimmo (1898). 35 Sc. L. R. 883 (where a horse w’^as yoked 
and left hi a yard and so able to bolt into street); compaie Smith v. 
WoUac^. <fc Co. (1898), 36 Sc. L. R. 583, and, as supporting the latter case, 
Tolhansen v. Davies (1888), 67 L ,1. (q. b.) 392. It appears that a prolonged 
and loud whistle on a railway adjoining a highway might under certain 
circumstances, such as proof that there was no necessity to whistle, render 
(.he railway company liable if, in consequence, a horse was frightened and 
damage resulted ; see Olnncy v. Glasgow and South Western Rail. Co. (1898), 
.35 Sc. L. R. 462. H would apjicar not t o be negligent to play cricket near 
to a highway except in very special circumstances; see irnm v. Abraham 
(1010), 47 Sc. L, R. 252 (where it was held not to be negligent to play quite 
near tojieighbonrs’ premises) 

(^) McDownll V. Great ll'^cstern Railway, [1903] 2 K. B. 331» C. A., and 
see note (d), p. 399, ante. 
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dangerous the occupier is not liable (i)? unless he knew of the 
altered and dangerous condition (Ic). 

Sect. 2. —In Uegard to Wafer. 

672. The duties of an occupier of land in regard to water which 
flows or collects naturally upon it are distinguishable from liis 
duties where the water is brought there or accinniilated arti¬ 
ficially (/). In the first case, the duties are j^i'incipally confined to 
such matters as interference with the natural course of a stream or 
the ])nllution of its waters, and such liability as may I’csult does 
not ordinarily depend on negligence (w). In the second case, the 
occupier is responsible for that whicli may escape from his contiol 
and prove a source of damage to others ^a). It is his duty, thore- 
foi’e, to keep it in control. 

"Wliere the risk to others is due simply to the fact of the artificial 
treatment of water, the duty upon the occupier is absolute, and no 
proof of nc'gligence is required if the water escapes and damage 
eosiins (o), Wliero this is not the case and the risk is due to some 
extraneou.s fact or circumstance, liability for negligence only ensues 
upon proof that sucli fact or circumstance was duo to a wrongful act 
or omission on the jiarl of the defendant (p). 

The question of tlie natural or iion-natural user of the land is 


(i) Mclhwall v. Great Western Foiluuiti, [1903] 2 K. B. 331, 0. A. (the 
doiendants left some railway waggons on a siding with the brakes on , some 
boys went on to the sidmg, opened the door of the van, took off the brakes, 
aud the carnages rau down the line and knocked down the plaintiff, m ho 
was on a level ciossing : hold, that the defendants were not Lable); Barter 
V. Herbert, [191IJ S'K. B. 633, C. A.'(plamtiff, a boy, was injured by 
lulling from a lodge inside defendants’ area railing through which he 
had crawled, an opening having been made by a trespasser breaking 
the railing: held, that the defendant was not liable, since ho had not 
created the danger or continued it alter knowledge that it existed); 
compare Engelhart v. Varraiit cf- Co., [1897] 1 Q. B. 24(t, C. A.; Murphy v. 
.s'mrtA (1888), 23 So L R. 709 (unauthorised forcible rnterforenee with 
sliding door to a yard ; the groove had become blocked); compare De.eernfqe 
x. Rvixnear 6- Go (1883), 21 Sc. L. R. 260 (where a faultily secured door 
was tlimwii into the street by being hit with a bale of goods lowered from 
a third person’s warehouse); Bxaiihwavte v. Wasson (1880), 5 T. L. R. 331 
(where it was held to be neghgent to leave a cellar plate unsecured so that 
anyone could move it); and the cases cited in note (c), p. 399, ante. 

\k) Sih'erton v. Marriot (1888), 69 L. T. 61. 

(/) See title Easements asu Piiofits X Prendre, Vol. XI., pp. 310, 


311, 31.’). 

(m) See titles Eimikktks, Vol. XIV., pp. 569—589 ; Mines, Minerals, 
AND Quarries, Vol. XX , pp. 588, 692; Nuisance, pp. 527 et seq., 546, 
post; TKE8VA.SS; Waters and Watercourses. 



C. A, As to the relative habilities of a water company and of the occupier of 
premises in respect of an escape from a service pipe, soc Blaw-y v. Metro- 
politnn Water Board (1911), 9 L. 0. R. 174; and title Water Supply. 

(o) Bylands v. Fleteher, supra. • 

ip) likhjols V. Marslnnd (1876), 2 Ex. D. 1, T. A.: Flekher v. Smith 
(1877). 2 App. C as. 781 : compare Whalley v. Lancashire and Yorkshire 
Bail. Co, (1884), 13 Q. B. D. 131, C. A. 


Rect. 1. 

In Regard to 
Paxticular 
Parties. 

Distinction in 
duty. 


When proo! 
of wrongfn’ 
act necessary. 


Natural or 

non-uataiai 

user. 
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Sect, 2. 

In Kegard 
to Water. 


'Water 
supplied to, 
and drained 
from, houses. 

Jjial>ihty of 

RtaTUlery 

undertakers. 


Sc\\a^x. 


material in considering the origin of the injuries, hut is not con¬ 
clusive of liability ( 17 ). Thus an owner of raining rights is entitled 
to exercise them to the full and is not liable for injtiry resulting to 
his neighbour’s mine tliroiigli the porcolatioii of water (r), even if 
the percolation is guided by artiiicial moans not in the ordinary 
course of raining (»); hut such right does not extend to throwing a 
greater burden iipon his neighbour by operations in the course 
of mining which discharge into his neighbour's mijte a greater 
quantity of Mater than Mould naturally gravitate there(/). 

673. "Where water is artificially introduced into buildings for 
supply to the occu])ants, or is in the ordinary course artiticially 
drained aMay by pipes or gullies, liability for damage caused by its 
escape only ensues upon proof of negligence (a). 

AVater companies and others, who are eiililled by statute to 
accumulate M’ater artiticially, are not liable excejit for acts which 
arc not authorised directly nr by implication, or for acts Mbicli, 
allhougb authorised, are negligently poiformed {h). 

674. The ]iro])osition.s above stated in regard to M’ater generally 
a)'|ily also to senvage* o ). 

iq) TLc natural and non-iialaral iisor ol l.md is discussed lu Ri/hnulx v. 
Flelclwr h It 3 il li 330. Il'i/swa v iraddi"//(1S7(»), 2 A|)]». ('as 

0.‘>: Saif rmatt, L(il v. Uninnt). ^Jotul d’ Co, []tKK5| 2 K. J> H22 ; and 
KM* title \liJSA-soi', pp. o2r> cl mj , )>ost 

(i) Wtlxon Wiuhldl, supta , Lownj \ Stoll IIHIO), V.) Ji .T (on ) S34 ; 
Jc'fon V. TiiaV/n (1871), 6 Cli. Aji]) 712 , IIoi.i^ou, Jindte d* Co. v. .l/w»- 
ctaler, |1 Still 2 Q. R. 680, V. A. 

(«) li>8t Cumberland Iton and Sled Co. v. Kciupm (1879), 11 (’ll T). 782, 
(’ A. 

(t) /’and V. Wilhamxon tlSG.'l), IT)!’. 11 (n .s ) 376 ; Crompton v Lea 
(1874), L. R 19 Eq. 115 ; Firmxtone v. Whedep (1844), 2 Dow. & L 203 ; 
W'hnUrif V. Lancadnie and Forhshue L’ud. Co. (1884), 13 Q. 11 J). J31, 
<’ A. (wlicie a railway coinpuny, having made an einbankmcnt, as it was 
I'lititled l)y statute to do, cut trenches in it, and %vrouglul]y discliargcd 
accimiulated water upon tin* phiiiitill's land); and see title Mikes, 
iKIf\j;j? vi,s, ANJ* QiiAimn.s, Vol. XX., pp. 500, 591 

lo) /?/'//<’V. ir<)o//, 11808J 2 (,1 R. 426 : sec AW v./Vddra (1872), L 11 
7D I? HOI, Cardaim v. /’a///yr (IS71), L. It. HEsch. 217; Jndri'ion 
\ (qjpcw/<('0«cc (18H0), 5 tj R 1) 602, C. A. ; Stevenxy iroodic»o(/(1881), 
0 V R. D .‘118 ; Siitlon and Axli \ Cn)d, [1886] W N 120, Blale. r. lAind 
and rioiiite P>operlq Corpoudton, 1 hi (1887). 3 T. L. R. 667; Ihiddiman d'; 
Co V SrnifJt (1S89|. 60 L T 708 (taps loft nitiuing) ; AheFon v. Broeh- 
virn (IS.Stt). .'it J r llti (Sink stopped up); O'ifl V. Udonin (1891), 71 E T. 
702 •iKirtiied (iHtK'i), 72 L .'i/'O, (\A.; llaiqranx, Aivni>oii d. Co \. 
Jiarloop. [lOO.iJ 1 Iv. R. 472 

ib) Ihinn \ fiirnnngham Canal ('a. (1872). L. R. 8 t/. R. 42, K,v. (.'li. ; 
Ihioii V Mdwpohlan Board of M'wrAs (1881), 7 (/. R. D. 418; Snook 
V. a,Olid .linidion Waimvoiks Co (1886), 2 T. L. R 308; (Been v. CheUe,a 
ii aieiK'oihx ('o. (1894;, 70 L. T. 5t7. (’ A. For a discussion of the general 
piiiieiph's governing the duties ol those who exercise Btatutory powers, see 
iillc 'j'oiiT. AVhere a canal or Materworka company is guilty of an act 
winch ii* not authoiisoil, and the remedy for it is provided by the statute 
from which the company draws its poweis, that remedy must bo employed. 
In .Minu' cusea the. statute appears to contemplate that there may also be 
an action* for iicgligonoe (Ftmix v. Manchester, SheffieU and Lincolnshire 
RaU. ( 0 . (1887), 36 Ch. D. 620). As to unauthoiiscd act-s in relation to 
liability for nuisance, see title .Xiusancb, pp. 616 el- seq., post. * 

(< 5 ) Rylands v. Fletcher, supra; Tenant v, Goldwin (1704), 2 Ld. Kaym. 
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Sect. 8.— In Regard to Fire, 

675. The duty of an occupipr of premises, on which a fire is 
■purposely kindled hy the af^eiicy of the occupier or soineoue for 
whom ho is responsible, is to secure that it shall not escape hoyoiul 
the bounds of his iireinises so as, in the ordinary course, to cause 
(lamaf'o to his neipthlKuirs or tlieir jiroperty, or the public (d). For 
the results of a fire so kindled he is liable, but he is not liable for 
the results of a fire which is kindled by accident and without 
nefjlif'eneo (e), nor of one w'hieh is kindled or which siireads 
throii«,di the unauthorised act of a stranger (/), or vis major, or tho 
act of (Tod {//). 

676. Tf a chimney is on fire in an urban district, there is a 
statutory presumption of negligence against tlie occupier resulting 
in liability to a penalty (//). Jn the county of London he can, how¬ 
ever, recovi'i* the piuialty sunnnarily in whole or in part from any 
other pel son to whose neglect or wilful default ho proves the lini to 
be due (0. Fdsewhere in boroughs and urban districts lu* is liable 

1089 ; TTumphries v. Covnins (1877), 2 C. P. 1>. 239 ; Dixon v. iJIrlrojiolihin, 
lUmrd of MVnA’w (1881), 7 Q. Jb I>. 418; Itnilard v. 2’oinlimon (JSSe), 29 
(til. 1) lie. 0 A ; coruparo T'Wer V. Wnrblmglon I'rban Council, 

I K. D. 1)18, 0 A ; Jones v. LUiurwst roMHcib [1911 ] 1 ('!i. .’59."; 

aiul SCI* titles NeisANi’E, pp. MS, .'>29. post; Sewkhs anj> Dkains 

(d) Jones v. h'csiinunj Hiiil. Co. (1808), b. li. 3 Q. B. 733, ajipl.Miin; (lie 

rule laid down m liylnnds v. Fletcher {\SGH), L li 3 II. L. 330 ; sei* Itenuhea 
V. Ftnylum (1401), Y lb 2 Hen. 4, 18, ])I 0 'I'he duty aiiplies e(uiii,Ilv 
whet lu'i the lire.is kindled in a building or on [ueinises v Slainpe 

(1697), 1 Ld. liiiyin. 264 ; Filhterv. Fhippard (1847), 11 Q H 347), or ui 
an engine on a highway (PoindZ v. Fall (1880), 5 y. H 1). oUi, ('. A; 
(iuiiter V. Janies (1908), 24 T L. li. 868). 

(e) Fires Prevention (Metropolis) Aet, 1774 (14 (leo. 3, e.. 78), s. 86. 
Although this is a local Act, this provision applies to the whole eoinifiy. 
it does not, however, affect agreements on the subject between land¬ 
lord a.nd tenant (ibid.); and see title Landlord and Tenant, Vol Will , 
p]) 519, 521. Liability w'as by this Act removed from one on whoso 
premises fire accidentally eoinincnced. l)oubt at one time e\isted whether 
in view of this provision liability would attach to an aeeith*nlal lire, 
even if there were negligoneo in caiisiiig it (see Canterbury (riA'coMut) v. 
A.-O. (1843), 1 Ph. 306, per Lord Lyndiiurst, L (' , at p 320. ciliiig tho 
opinion of Sir William Blackstoiie), but it is now deeidod that where 
negligence is proved liability will still attach (Fillilerv. J’hippaid, sunm : 
see Piggotv. Eastern Counties Jiail. Co. (1846), 3 tl. lb 229) The eib'ct, 
therefore, is that, if a fire be proved to be accidental, the plaintilT must 
show that there was negligence before he can recover (see Vaughan v. 
MenUnie (1837), 3 Bing. (n. c.) 468) ; and see, further, title l^sl:RANCE, 
Vol. XVII., p. 542. 

(f) TurberviUe v. Stampe, supra, per Holt, C.J., hut the presumption 
until tho contrary is provwl is that it is due to the fault of the occupier 
(Becquet v. MacCarthy (1831), 2 B. & Ad. 961, per Lord Tenterden, (j.J., 
at p. 958). IVliere a contractor negligently lit a fire ui»oa the property of 
an employer, it was held that the employer was liable unless he could show 
that the contractor was not acting within the scope of his contract [Blneh 
V. Christchurch Finance Co., [1894] A. 0. 48, P. C ). 

(g) TurberviUe v. BUmpe, supra, per Holt, C..T. 

(ft) Not exceeding £l (Metropolitan Fire Brigade Act, 1865 (^28 & 29 
Viet. c. 90), s. 23), As to the enforcement of orders of eonrts of snmmaiy 
jurisdiction, see title Mauistrites. Vol. XIX., pp. 0i)2 et seq. 

*(%) Ibid.: see title Metropolis, Vol. K.X., p. 418, 
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to tlie penally nnloss be ean prove tbat the Are was in fto wftV 
duo to lli(! carelessness, neglect., or omission of himself or his 
servants (j). 

677. 1 ^srsonswho hlndle a fire in the exereiao of statutory powers 
ar(! lint liiihlo for injury which is the (Uroct result of doing with all 
due precautions an act authorised directly or by iiu]ili(*atioii(/.'); hut 
Um-v arc liable for injury which is the result of doing an 
unuiilhorned act or the negligent doing ol an act Mhicli i.s 
fuillinri.si (I {!). The precautions reipilred will vary with the eircuin- 
f-taiiees, hut may he stated generally to he all mch as are prac- 
ticahle, and dictated Ly reason and expeiioiicetm). 

678. Factories and workshops througliout the countryfi/l, and 
in IjoikIoh jilaces requiring a licence as places of eiilertaininent, and 
cert nil l)iiildings(o), must he proviilud with means of escajie from lire. 
The jaatvision of appliances tor cxtingiiisliiiig fires is not geiierully 
itquived, and in view of the varying degree of risk ol lire in 
dn'lereiit classes of huildiiigs it is not possible to laydown any rul(‘, 
j.ut it IS probable that failure to provide such aiipli.nices iii tactoiies 
and places where tlie risk i.s considerable would he evidence of 
negligence (;^). 'The pulling down of buildings rendered dangerous 
Ity a lire may he justified (q). 

679. In London a fire brigade is established by statute (>•), and 
in the case of boroughs, urban districts, and even rural paiisliest.s) 
power is given by statute for the establishment of a brigade. Such 
brigades are authorised by statute to outer and take possession 
of piemisos wlu're lire breaks out within their districts (f); hut 
voluntary lire brigades have no such antliority, and if they enter 
on preiuises without being called upon to do so tliev enter on tlioin 


(;') rcualty not excelling 10,v. (Town Police ClauseH Act, 1H47 (10 & 11 
Viol., c. SO), 8. 31 ; Public lleahli Act, 1S75 (38 & 30 VTct. c. S.’i), 
B. 171); see tillcs Kuisasoe, j). 541, post; Ppbuc Healiii and Local 

AdAIINIS'J’KATION. 

{k) Ti. V. Pmne (1832), 4 B. & Ad. 30; Vanqlinn v. Toff Vale Ilml. i'o. 
(18(i0), 5 H. & N. 679, Ex. t'h.; P'lemantle v. Lomlou and A'orlh ITcsfcm 
Pail <'o. (1860), 2 F. & F. 337, 340 ; sex*, generally, title 'J'okt. 

(/) Stinih V. London and ISouih Western Rail. Co. (1870), L. Jt. 6 C. P. 14, 
Ex. Ph. ; and we p 378, ante 

(wi) Fitimunile v. London and North Western Hail Co., sapia, at p. 340 ; 
]>immovk V. North Utaffordshire Rail. Co. (1866), 4 F. AtF. 1008 ; Groom v. 
Great WesUrn Rail. Co. (1892), 6 T. L. 11. 253. 

(«) Factory and Workshop Act, 1901 (1 Edw, 7, c. 22), bs 14—16; 
Bce title Factokibs akd Shops, Vol. XIV., pp. 467, 468, 

(o) See title METROPOLIS, Vol. XX., pp. 488—491; and see ibid., p. 476. 
Elsewhere boroughs and urban districts have power to make tiieir own 
provision by bye-law; see titles Public Health and Loo.vl Adminis- 
TKA'JION ; I'JIEATRRS AND OTHER PLACES OP ENTERTAINMENT ; and Bee 
title Jnpants and Children, Vol. XVIL, p. 173. 

ip) t^ee Beven, Negligence in Law, 3rd ed., pp. 492, 493. 

iq) iJewey v. White (1827). Mood. &, M. 56. 

(r) Sfc title Metropolis, Vol. XX., p. 417. 

{«) See titles Gas, Voh XV., p, 308; Local Government, Vol. XIX. 
p. 253 ; Public Hbalth and Local Administration. • 

(/) Metropolitan Fire Brigade Act, 1865 (28 ^ 29 Viet. c. 00), s. IS} iwe 
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Hiovcly as troHpasscrs (r/). A five brigdtlo iiiaiiitamod by a local 
authority has power to keep order, and may. if it is considered InRcKard 
u'eceKsary, exclude the members of a voluntary lire brigade \})). td Fire. 

680. The London County Council, and presumably any local 
authority whose officeis commit acts of nep;ligence, are liaide for 

the damage caiise<l by such actsfc). The luembtirs of a voluntary '„f 

tire. l)rigade who enter premises v\h('re a lire breaks out are jointly lociu 
and sevei ally liabbi for similar acts of negligence, and, if they are 
^\ithill the premises without being called upon by the occupier to voiuntaiv 
do so, liability would attacii to them as trespasseis witboul proof of brigade.* 
acts of iK'gligence (a). 

681. Hailway comjianles and otliers who use, or make u.se of Damai'ebv 
engines are liable for such damage as is caused bysjcirks or cinders 
(.mitted from thein(d), and, if they are acting under statutory 
authority, are liable if the engine is negligently used (c), but negli¬ 
gence need not lie jjroved wbere damage is done to agricultural lands 

or agricultural cro])s by sparks or cinders from a railway eiig/me, 
and a sum not exceeding .£100 is claimed, provided due notice ia 
giviMi to till! railway company {/). 

Hrct. 4.—lit to Animals. 

682. Tbe duty of an owner of animaks, apart from statute, varies Piity varies 
with the knowledge he has of their character (g). Thus it is his 
absolute duty to control w'ild animals which he keeps (/<) in a state chtiraoter. 


Jnyre v. Metropolitan Board of Works (1881), 44 L. T. 811 ; Poblic Hoaltli 
Acts Anieiulau'ut Act, 1907 (7 Edw. 7, c.,5:i), s. 87. 

(d) See (Jarler v. Thomas. 11893] 1 Q. II. 673; title TaRSPAfes 

[h) Ibid.; see Public Health Acts Amemlmeut Act, 1907 (7 Edw. 7, 
c. 53), ss. 87 — 89; title Metropous, Vol. XX. pp. 417, 418. 

(c) Joyce V. Metropolitan Board of Works, supra. There may be nc^liffonoe 
by which a member of the brigade or voluntary helper sull’ers, and il it. is 
diie to detective apparatus the injured person may rei-ovcr against the 
authority maintaining the brigade, but if the act coinplaiuod of is that of 
a member of tbe brigade, the doctiincof common employment, (as to wliieli 
see, geneially, title Mastku and Stsuvant, Vol. XX., pp. 132 eisrq) will 
apply, even if the person iuiured is an infant {Bass v. Hendon Utbait 
Bistrid VouncU (1912), 28 T. L. R. 317, C. A.). 

{d) Jones v. Festiniog Hail. Co. (1868), L. R. 3 Q. B. 733 ; Powell v. Fall 
(1880), 6 Q. B. D. 697, a A.; Gunter v. James (1908), 24 L R 868. 

(e) Fremantle v. London and Forth Western Bail. Co. (I860), 2 E. &; F. 
337, 340 ; Umith v. London and South Western Rail. Co (1870), L..R. 6 0. P. 
H, Kx. Cli.; coinparo Vaughan v. Vale Rail. Co. (1860), 5 II & N. 
6751, Ex, Oh.; Shnfksburif {Karl) v. London and South Western Rail. Co. 
(1896), 11 T. L. R. 269, A.; Canadian Pacific Badway v. Roy, [1902] 
A. C. 220, P. 0 ; and see title Nuisance, p. 6151, post 

(/) Railway Fires Act, 1905 (5 Edw. 7. c, 11), s. 1; and see, further, titles 
Aokiculture, Vol. I., pp. 279, 280; CoMruLSORy Puru/iase of Land 
AND (compensation, Vol. VI., pp 64 et seq. 

{g) See title Animals, Vol. 1., pp. 372 et seq. The owner of a dog which 
has done injury to cattle is liable by statute for the injury done without 
proof of knowledge of the animal’s dangerous propensity or proof of 
negligence (Dogs Act, 1906 (6 Edw. 7, c. 32), s. 1 (1); see title Animals, 
Vol I., p. 397). 

ih) As to what constitutes keeping, see Cleverton v. Uffemel (1887), 3 
L, S, d09, and title Animals, Vol 1., pp. 372 d ssq. 
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of captivity, or animals which, nlthongh not wild by nature, are 
knosvn by him to be of a savage ilispositiou (/). If thoy escape from 
his premises and cause claniugo (A), or if, wliile upon his premises; 
they cause damage to persons who are there by liis invitation or 
licence, he is liable for the damage caused without further proof of 
negligfence {1). In the case of domestic animals not known to be of 
a savage disposition, he is not bound to keep them in unless he is 
under a duty to i'onee, and is therefore not liable for negligence if 
they wander from his premises and cause damage to another upon a 
highway tw). If, however, by his own act, or tliat of someone for 
whom he is nisponsihle, ho causes such an animal to go on to a 
highway or i)ul»hc ])lace, and leaves it there nn.att(!nded, in circimi- 
stanees which rc.snltin damage being done to others, he is liable for 
the damage (»/}. 


(t) See title Animals, pp. 374. .*575 : Card v. Catat (1R48) 5 (\ B. 622; 
Wi/att V, Hosherville (tnrdens (18S6), 2 T. L. K. 282; liurion v. ]Hoo)he(td 
(1881), 8 U. (I't ot Sess ) 892 ; Chirk v. Armslronq (1862), 24 Diinl. (Ct of 
Sess.) 1320 (a bull is not necessarily (o be repiinled as savagi*): l!ai\\erH v. 
Great North of Scollaud Nail Co (1886), 13 li. (Ct of Soss.) 11,39 (mere 
notice to a doinestie servant of a dog having bitten someone is not stifli- 
cient): CohjC v. Aornxh (1885), 2 T. L. 11 471, C. A. 

{k) .1/(11/ V lianletl (1846), 9 Q. B. lUl ; b'dbutn v. People's Valaee and 
Aqaarmni Co. (1890), 25 Q. B. |). 258, C. A. 

(/) Baker v. i^nell, [19U8J 2 K.. B. .352, 82.5, C. A.; see also Mansfield v. 
Badde.leif (1876), 34 L, 3\ 696; SmilUe v. iJoifd (1886), 24 Sc. L. R 148; 
Loimi/v. Walker, fl910J 1 K. B. 173, C. A. ; reversed on the parlieiilar 
facts, [1911] A. C. li). A mere trespasser cannot, hovrever, recover (1/nrh»r 
V. Ball (1900), 16 T. L. 11. 239 ; see Lowery v. WaUcer, supra). In ]takn v. 
Bnell, supra, the plaintilT was a housemaid to the defendant, who {>\vned a 
dog known to be 8av.ago which was in the care of a servant, who iiuited it 
to attack the plaintiff. Oozkns-IIardv, M E., and P^auwell, L..I, were of 
opinion that the owner of such a dog keejis it at his peril, and is liable for any 
injurious eonsequenees caused by its escape, notwithstanding that it does .so 
byreason of the intervening wilful act of a third party; butKENNEiiY, L,)., 
dissented from this ponclusion. The decision of the majority of the Court 
of A])poal formed the subject of a criticism by the late Mr. Thomas Beven 
(seoJlarvard Law lleview. May, 1909, p 46.5, title “ Eesponsibility for the 
Keeping of Animals”), w'hich points out that, though the judgments of tlie 
majority of the Court of Appoiil jirofess to be liased on the decisions of May 
V. Burden, supra, and other eases cited in this note, they do not, when 
examiiKsl, go the length of deciding that a defendant is not at liberty to 
prove f.aots which may exonlpa(,e him. As to the diclum of P’arwell, L..f., 
in Baker v. Bneil, supra, that one who keejis a vicious dog does a wrongful 
act, and keeps it at liis peril in all eireumstancos, see Beck v. Dyson (1815), 
4 Camp 198 ; Brock v. Copeland (1794), 1 Esp. 203, cited in Bird v, Hol¬ 
brook (1828), 4 Bing. 628, 6.38 ; Kaieh v. Blackburn (1830), 4 C. & T. 297. 
See also the analogous cases of keeping dangerous things hkely to do harm 
if thoy escape, cited at p. 407, post. As to invitees and licensees, see 
pp. ,385, 391, ante. 

{ni) lliqgins v. SearU (1909), 100 L, T. 280, 0. A.; ITadwell v. Iliqhton, 
[1907! 2 K. B. 345 ; KUis v. Baniynd (1911), 106 L. T. 51. (\ A. ; Jone.8 v. 
Lee (1911), 106 L T. 123 ; se<‘ Co.r v, Bvrbidye (1863), 1,3 V. B. (n. S.) 430 ; 
title Animals, V'oI. I,, pp. 375 el seq. Where, howe.ver, the person injured 
had an iulercst in the soil of the highway, the owner of the animal might 
be ]iable,to him in trespass (Ihgqins v. Bearle, supra , see title Tkissi’ASS). 
As to the fluty to buiee, see ]». iotf, post. 

(ft) ntidqe V. GoQdwin (1831). OC V. 190 ; Il’Afthtta/i v. Pearson (1868i, 
L. R. 3 0. I’. 422. 
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The possession or disposal of animals known l)y the owner to be 
suffering from an infectious disease imposes upon him a duty to 
take precautions that the disease shall not be communicated to 
animals owned by others (o) or to jiei'bons employed by him (p). 


Sect. 4 
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J)i8ease<l 

ajumflls. 


Secp. 5.—Dangerous or Injurious Goods or Mutter. 


683. The possession or use of articles which are dangerous by PiOy m 
nature, such as lireworks((/), firearms (r), or dangerous chemicals 
and explosives imposes upon the person possessing or using djinpcious by 
them the duty to take the highest possible degree of care (/). The nature, 
mere fact that an accident results from the possession or use of 
such articles, where with proper care it should not so result, is 
pnmd facie evidence of negligence (a). Persons who leave such 
articles where they may he meddled with or used hy casual passevs-bv, 
or others tvho are ignorant of their dangerous nature, are liable 
unless they can show that they were not negligent (/>). 


684. Tho cmjiloynient of dangerous or defective machinery (r) 
or implements (f/), or tho conduct of dangerous operations (<’), also 
imjioses a duty to take the most scrujiulous care, and failure to do 
so will render the person liy whom they are employed or conducted 
liable to an employee (/') or to any injured person who has a right 
to be whore he was when he suffered an injury (//). 


Employment 
i>t ibiiij'oiniis 

a(;ciu“ii'S 01’ 
COiuilK't oC 
daiiucious 
Lipcicirtions. 


(o) (’oole V. Wui ing (ISO.*)), 2 11. &; 0. 3U2 ; and. as lo the extent ol this 
duty, see, generally, title Animals, Vol. 1, pp 41fl ct i>rn 

{/>) Davies V. Etiqhind and Onrtis (1864'), 33 L. •!. (Q K ) 321. 

iq) Whitby V. Brock & Co. (1888), 4 T. L. R. 241, il. A. 

(r) Dixon v. Bell (1816), 5 M AS. 108; Bullivan v. C'/mi, [ 1901] 2 1. E, 
317, 0. A. 

(s) Williams v. Body (1893), 10 T. L R. 41, C A. 

(i) Dixon V. Bell, supra , Parry v. Smith (1879), 4 C P. T). 325. 

(a) Whitby v. Brock Co., supra. 

(b) Dixon V. Bell, supra ; Williams v. Eady, supra , Siillh'm v Creed, 
supra ; compare HfclJowall v. Great Western Bailwuy, fl902] 1 K. R 618; 
reversed. [1903] 2 K. B. 331. 0. A, on the ground thati thcio was no 

idcnoe to go to tho jury of the risk of interference hy othei s. 

(c) The European (1885), 10 P. D, 99; Britton v. Greut Western Cotton 
Co (1872). L. R. 7 Rxch. 130. 

(d) Clark v. Chambers (1878), 3 Q. B, D. 327. 

(c) Holliday v, EatLonal Telephone Co, jl809] 2 Q B 392, 0. A ; 
Dominion Sutural Gus (V), Ltd. v. Vollim and Pexkins, 119091 *A. <■ 610, 
P C. ; The xtndalusinn (1877), 2 P. D. 231; The George Boyer (1883). 8 
1* 1) 119. As to negligence in tho observance of sl!ilu1t>ry dutn's imped'd 
to proti'ct emplovoes in dang<,M(niw ojieiations, soi* David v. Bnlunme. 
Meilhyr (loul CV>.,'[1909] 2 K. B. 146, C. A.; Butler (or Black) v. Eijc Coal 
Co , Lid., 11912] A. C. 149: and see note (c), p. 424, post. 

(f) So.e title Mastek and Seuvant, Vol. XX, pp- 128 et seq. In the 

ease of defective machinery etc., an employee must prove not only tho 
defect, but that it arose or remaine.d undiscovered hy the negligence of 
the employer himself or Ins agent (Kiddle v. Lovett (1885), 16 Q- b- lb 
605; see title Mastkk and Sekvant, Vol. XX., p. 139). , 

(g) Holliday v. National Telephone Co, supra; Pou'eJl v. Fall (1880), 
5 Q. B. D. 587; Blenkiron v. Great Central (Lis Consii'mers Co. (1860). 2 
Ff A, F. 437; Paterson y. Blackburn Corporatwn (1892), 9 T. L. R. 55, 
C. A. 
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685 < The manufacture and supply of electricity or pas and the 
supply of water are commoniy regulated by statute, in which case 
manufacturers or persons giving the supjily are not liable except 
for acts which are not authorised directly or by inijilication, or 
for acts which, although authorised, are negligenlly performed (/i). 
^Vllere the manufacture or supply is not regulated by statute, 
manufacturers are under an absolute duty to keep the electricity, 
gas or water under tlioir control (i). 

686 . The sale of certain goods which are dangerous in themselves 
is regulated by stiitule (/.)• 

Apart from such regulation, wherever a person sells goods (/) or 
Bii])j)]ies tlicm for hire there is a representation, or warranty, 
express or implied, that they are reasonably lit for the purjjose for 
Mbich they arc sold or supplied (a). AYhei’o Ihey prove not to be so 
lit, and damage results to the person to whom lliey are sold or 
supplied, the person selling or supplying them ineuis lialnlity to 
ljim(o;. A third party will not have a right of action in ret-peet of 
any d.nnago incurred in conseijuence of a representation wliether 
expre. 5 .sod or iiiqilied, unless such representation was made fraudu¬ 
lently with the intention that it should lie acted oniji) and the 
damage lesnlts from the injured party’s reliance on it (7). 

Indej)on(l(>ntly, liowover, of any warranty, the sale or sujiply of 
goods, which are kiioivn to the person selling or supplying them to 
ho dangerous, imjmsos on him a duty to W'arn ilie jierson to whom 
they are sold or Pup2died if there is a donht of liis jiercepliun of tlie 
danger (r). Where this duty is neglected and damage results from 

(h) Pee titles Electkic Lighting and Poaver, Vol. XII., i*p SOJ et i>rq. ; 
t<AS, Vol XV , pp. 359 et seq.; Waier Supply, 

(i) XfltJonft/ Telephone Co. v. Baler, [1893J 2 ('h. 186 ; EaMern ari'l South 
Afiieau Teleqraph Co. v. Cape Town Tramways ('os., (1902) A ('. 381, 
P. 0. ; Midit'ood d" (Jo , Ltd v. JMm\chc>drr Coiporaiion, (190;)j2 K. It. 697, 

A.; couiiRirft Bylands v. Vlcteher (1868), L. K. 3 II L. 330. 

(/.) Eg., by tlui Explosives Aet, 187.5 (38 & 39 Vicl. c. 17); see title 
lAPinsivLP. Vol. XIV., pp. 380 et seq ; the PLarmaoy Acts. 1868 .mil 
1809 {Ill A 32 Viet. c. 121 ; 32 & 33 Viol. 0 . J17); eoe title Medicine and 
Ph.irmact Vol. XX., pp. 377, 381 el seq , and, as to pet.roleum, see titles 
ri’BLK’ Health and Local Administration ; Shipping and Navigation. 

(/) Bandall v. Newson (1877), 2 Q. B. I). 102, C. A. 

(7h) Ibid.; Steel v. Stale Lint Sleamship Co. (1878), 3 App. Oas. 72 la 
Hyman v. A’jye (1881). 6 Q. B. D 685, Lindlet, J., at p. 688, held tliat a 
hired carriage, to be reasonably fit, must bo as fit and proper as care aud 
skill can make it, lor the journey for which it was required, or if no journey 
was specificji, thou along roads or on ground reasonably fit lor oarriagos; 
Bee t'.iie Bailment, Vol. I., pp 650, 551. 

(») Wallis V. liimell, [1902] 2 I. II. 585, C. A. ; Bosiork d; f'o.. Bid. v. 
Bieho}.<on <t* Sons, Lid., [19UJ.] 1 Iv. B. 725; sco title Food and Lruos, 
Vol. XV.. p].. 3, 4 

(o) Pjiest V. hast, [19031 2 K. B. 148, C. A.; Wren v. Boll (1903), 72 
L. .1. (K. B.) 340, (\ A. ; Frost v. Aylesbury Dairy Co., fl906J 1 K. B. 608, 
(' A. ; Jacksun v. IPi/tentt df Sons, [iouOj 2 K. B. 103, 0. A, ; see, generally, 
title .Sale op ({dods. 

(p) Jjdngridge v. Levy (18,37), 2 M. & W. 519; Thompson v. Lucas 
(1868), 17 W, R. 520. 

{q) Gefhard v. Bafua (1853i, 2 E. & B. 476; Barry v. Croskev (1861), 2 
John. & H. 1 ; see title Mim.epresentation and Fraud, VoL XXi, 
pp. 716. 717. ^ 

(r) Clarke v. Ariny and Navy Co~operatite Society, [1903] 1 K. B. 165, 
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the reasonable use of the goods to the person to whom they are sold 
or supplied, tlu' person selling or supplying them is liable (s). lie 
is also liable in such circiimstaiiccs to a third party if ho had 
reason to suppose that the goods were sold or supplied for such 
third party’s ustsff), or w’h(ire tlio third party uses them hy his 
invitation dirc'ct or ini])lied (a), in general, however, his liability to 
thiid parties is confined to the case of articles dangerous in them- 
srlves where it is necessarily the case that such parties will come 
Within their proximity (< ). 

687. Persons who give or lend goods which are dangerous are 
not liable for any damage that may result unless they know of the 
evil character of the goods at the time and fail to warn the perHon 
to whom they are given or lent (ir). 

688 . Oorlain oliligations are placed hy shitiite on persons snIVering 
from dangerous inlectious disorders to prevent the comuiuiucation 
of infection (.c). 

Bkct. G.— In Rcfiard to Fences . 

689. There is no geaieral duty (i/) iin]>osed on anyone to fence 
the houndari(>s of land except for tlie puipose of jiroteclingthe safety 
of persons riglitfnlly using tlie highway eitlier while on thehighw’ay 
itself or Avheu unintenlioiially stra\ing from it (a). 'Where there is 
a duty to fence, the leixje must be sutlicient having regard to the 
ordinary user of the land fenced(f>). 

(L A. T]ie duty exists hotJi where, as lu this ease, the danger was ineideat 
to tlie ui'dmaiy use ol l.lie goods hut not. readily perceived, or wliere from 
their eon.slruchou or otherwise the goods aie jn such a coudition as to 
cause danger not ncc(*ssanly incident to the use of tliein (llfurcuv, Pender 
(1883), IJ Q. 15. J). .’>03, C. A., per (’utton and Bowj.n, at. p, filV) 

(if) Ibul. The duly is a duty as between the parties to the coutiact 
{}]’mterhoitom v. Wnght (1842), 10 M. &. W. 109; A’ur/ v. Lubbutl, 11905] 
1 K. 15. 253, C. A. ; compare Vahdonian Foil. Vo. v. MtdhoUuiul, fl898J 
A. 0 210 ; Longmeid v. Ilollldny (1851), 6 Kxch. 701). 

(t) George v. i^Ltvinqlon (1869), L. R. 5 Exch. 1 ; sec GhtdiveU v. Slegqall 
(1839), 5 I5ing. (n. c ) '733. 

(w) Heaven v. Pender, supra ; compare 8m%(h v. London and St. ICatliarino 
Docks Co. (1868), E. It. 3 0. P. 326. 

tv) Doniiiiion ?taiunil Gas Vo., Lid. v. Collins and Perlins, [ItlOOJ A. (1. 
640, P. 0. : Slip JHxonv. Hell (1816), 6 M. & S. 198 ; Thomas v. Wtnchester 
(1852). 6 New York .State Reports, 397 ; Parry v. 8mtth (187!)), 4 C\ P 1). 
325 ; aJid see cases cited in note (o), p. 408, ante. The duty ajipear.s to be 
restiicted to t.he case of tilings physically dangerous. Thus a valuation 
or a prospectus docs not come w'itniu the categoiy of tilings dangerous 
in theiiiselves {Le Lievre v. GouU, [1893] 1 Q. B. *491, C. A., per Bowen, 
at ]). 503). It is for the court and not for the jury to decide whether 
a particular thing is within this category {Blacker v. Lake and Hlliott (1912), 
Times, 8th February). 

(u!) Gaviret v. EgerUm (1867), L. R. 2 C. P. 371, per Willes, J., at p. 376; 
see p. 370, aide ; title Bailment, VoL I., pp. 550 et seq. 

(x) Public Health Act, 1875 (38 & 39 Viet. c. 65), sa, 12C—130; see, 
generally, title Public Health and Local Administration. 

iy) Apart from Act of Parliameut, agreement to do so, or prescription. 
Bee title Boundaries, Fences, and Party Walls, Vol. HI., j)p. 128,129. 

(a) See p. 397, ante ; titles Boundarie.s, Fences, and Party Walls, 
Vol. III., p. 129; IIiciiiWAYS, Streets, and Brtdues, Vol. XVI.,‘pp. 78, 
114,115, 133. 

dJ)) Sharrodv. London and North Western Rail. Co. (1849), 4 Exch. 680; 
Mancheskr, 8he^ield and Lhuvlnshire liailway v. Wallis (1854), 14 0. B, 
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obHti actions: 


(i) tern- 
jjyiaiy ; 


Where excavations are made on land on which other persons have 
existing rights, the party making the excavation is bound to fence 
it so as to prevent injury to such other persons or their cattle (c). 
The owner of cattle which, being lawfully on the higliway, stray 
on to and cause damage to adjoining unfenced property, is not liable 
unless he has been negligent (d). 


Sect. 7 .—In Regard to JTighaays. 
yur.-SK(T. 1.—7ft (iemral. 

690. The placing of an obstruction upon, or such an improper 
use of, a highway as amounts to an ohstjMiction of the traflic on it 
constitutes a nuisance {e). In some cases obstruction of the high¬ 
way may be autlioriaod by hiw(/) or agreement (//), and it may be 
eitlicr temporary (//) or permanent (»). Where it is huiipovary, 
tlicre is a duty, breach of which is an act of negligence, to remove 
the obstruction as soon as possible (/i), and to see that it is so 
guarded that the risk to ])evson8 using the highway is reduced as 

21!J; fj u scorn he y. dmit Western loo/uvry, [lS9a] 2 Q. lUIi (U4) liability 
wht'i ‘0 catt.l(‘ Hti'ityiiig on highway got oil tlif line); HIalumd Jiail Co. y. 
Jhfifkin (IS'");)), 17 JJ. I2(i (liability where cattlo lawJiilly on highway 
got on the line) ; Jiesstint v. (heat Western Itad. Vo. ( 1860). 8 B. (n' s ) IU5H ; 
ir<mn4W V. Booker (1878), 3 C. T. Ih 184; Damon v. Midland Jiatl Co. 
(1872), L It 8 E\eh. 8; Duron v. Great liVsfcm Bad. Co . fl8!l7J 1 Q. B. 
.‘JOO, C A.; compare Knvekerj y. Itedruth linral Council, [1904] 1 K. B. 
383; ('oaker v. Wdleocks, [Itill] 2 K. B 124, C A. 

(c) Be Wdliams v. (tioueott (1863), 4 B. iSr S 149; roo Bifhray v. White 
(1836), 1 M. & \V. 435 ; llawhen y. Khearer (1887), 56 L. .1. (y. ii ) 284. 

(fl) Gaodwyn y. ('hereley (185!)), 4 11 &. N. 631 ; Tilled v. iro/d (1882), 
10 Q B. 1). 17; eonipare Gdligan v Bohh, [1910] S. (’. 856 

(c) B. V. Bussell (1805), 6 K.ist. 427 ; B. v. Bariholorneir, 11908] I K. B. 
.554; we, titles llioiiWAYS, BruKKTS, and Bkidoks. Vol XVI , pp, 151 
d siq , 167 et seq ; Nl!l^A^'CE, p. 524, fxist 

ij) An in the ease ol a. level cros.suig on a raihv.ay (see Caledonian Bail. Co. 
V. Gqih'ii (1856), 2 Maeq 229, 11. L. ; lillis v. London and South 
Wc.dern Bad. t’o. (1857), 2 II. & N. 424; Boyd v. Great Noitliern Bad. 
Co, [1895] 2 1. Ik. 555), or of ropams to the highway itself by the 
highway authority; see title IIiouwats, Streets, and Bridges, Vol.'XVI., 
p}i lOI et seq. 

iq) As ill the case of a highway iledieaLed with an obstrnction already 
existing in it (Fisher v. Prouse (1862), 2 B. & S. 770; Cornwell v, Metro- 
pohtan Sewers (■ommissioners (1855), 10 lixeh. 771), or of an entrance to 
a cellar iliiongli a pavement {J’lehard v. Smith (1861), 10 0. B. (N. s.) 470), 
or of liearus used for shoring up a house (lloare v. Kearsley (1885), I 
T. 1j. It. 426) ; and see title lIumwATs, Stkeets, and Bridges, Vol. XVI., 
pp. 44. 45. 251, note («). 

ill) As in the case of stones set down on a road for purposes of repair 
(Fm inan v. Canterbury Corporation (1871), L. K. 6 Q. B. 214). 

(i) Art in the case of a flap to an entrance to a cellar (Pickard v. Smith, 
eujna), or gales on a level crossing (see cases cited in note (/), supra). 

(/») Barns v. Mohhs (1878), 3 Ex. T). 268. Where a medical man was 
detained at a level erossmg tor twenty minutes owing to the unreasonable 
and negligent duty of a railway company’s servants to open the gates, the 
company was held liable in damages (Boyd v. OreM Northern Kail Co„ 
[1895J 2 I. R. 65,5). In a case of doubt or difficulty any private right of 
user must yield to the public right (A.-W. v, Bnghion and Hove Co-opera¬ 
tive Supply Assoeiaiion, [1900] 1 Ch. 276, 281, C. A.). *» 
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far as possible (Z). Where it is permanent, there is a duty, breach 
of which is an act of negligence, to maintain it in such ti state of 
security as persons using the highway have become accustomed to 
expect (m). 

691. An obstruction wliich. if normally placed, would bo lawful 
does not render the owner liable if it is tampered wilJi and rendered 
dangerous by the act of a wrongdoer (a), but a person who places 
on a highway an obstruction necessarily dangerous to laissengers is 
not relieved from liability by tlio intervening act of a third party 
who moves it from one part of the highway to another (o). 

692. A person who voluntarily encounters an obstruction cannot 
recover if, in so acting, he has not conducted liimself as a reason¬ 
ably prudent inan( p), nor can one who involuntarily encounters an 
obstruction, if the ellective cause of the damage hesull'evsis his own 
carelessness or want of skill (fj). 

Sub-Sect. 2 - on Ihtjhttayfi. 

693. A duty is imposed hy statute upon every person in charge 
of a vehicle (r) on a highway not to cause any hurt or damage by 
hiH carelessness to any other person, or to any animals or goods 
which are lawfully upon the liighway (s). Aud apart from statute 
such a person will he liable if, through neglect of proper care, he 
injures anothei in person or property l/). Even W'hen animals or 
goods are negligently left upon the highway, .1 person who causes 
them damage is liable for such damage if avoidable negligence on 
his part is the effective cause ()t it (a). 


(i) Foreman v. Canierhiirij Oorporatton {1871), L. K. 6 Q. B. 214 ; Feiiny 

V IF imhledon Urban Council, [1890 J 2 Q B. 72, C. A. Where the ol)stiueti(m 
is open aud visible and of a normal description, fencing and guarding is not 
always required {M'LeUand v. Johnstone (1902), 39 Sc. L. It. 32G ; J'lanisa 

V Cifjf of Glastfow (1910), 47 Sc. L. It. 638); and sc'ie title Hioiiways, 
Ktuekts, ani> hRinuES, Vol. XVI., pp. 115, note (</), 124. 132 et seq. 

(m) Tima entrances to coal shoots and cellars must be kept closed or, 
wlicu open, must be guarded {Proctor v. Harris (1830), 4 G. & P. 337 ; 
Piekard v. timilh (1861), 10 C. B. (n. s.) 470), and the flap or ]>lnle must not 
bo kept in a defective condition {Gand^ v. Jubber (1864), 5 B. & IS 78; 
Osborn v. Metropolitan Water Board (19101, 102 L T. 217 ; Bosenbaiim v. 
Metropolitan ira/cr Board (1910), 103 L. T. 739, C. A ); and sec j)p. 399, 
410, ante. 

(n) Daniels v. Potter (1830), 4 C. & P. 202; compare Baiilett v. Baker 
(1864), 3 11. & C. 153. 

( 0 ) Clark V. Chambers (1878), 3 Q. B. D. 327 ; aud title IIiGiiwATa, 
Streets, atjjd Bridoes, Vol. XVI., p. 161. 
ip) Lee V. Nixey (1890), 63 h. T. 285. 

(q) Flowery. Adam (1810), 2 Taunt, 314 ; compare Goldthorpe v. Ifnrd- 
mcm (1844), 13 M. & W. 377; as to contributory negligence, see pp. 445 
et seq,, post. 

(r) Jiicluding a rider of a horse (IFiHiame v. Evans (1876), 1 Ex. D. 
277); or a bicycle [Taylor v. Goodwin (1879), 4 Q B. D. 228). 

(*) Highway Act, 1835 (5 & 6 Will. 4, c, 60), s. 78. Failure in this duty 
renders the offender liable to a penalty; see note (fl), p. 412, post. 

(t) Boss V. Litton (1832), 6C. & P. 407, 409; B.y. Jones (1870),*11 Cox, 
C. C. 645 ; see p. 416, post. 

«(«) Davies v. Jlfann (1842), 10 M. &t W. 546. In this case an ass bad been 
left on » highway unattended and with its foyefeet fettered. The owner 
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694. It is ail unlawful aot for a person to drive a vehicle without 
holding the reins of all the horses in his hands, if there is no other 
person on foot or on horseback to guide the vehicle; or to quit a 
vehicle of which he is in charge and go on the other side of the 
hedge or fence inclosing the highway, or wilfully to ho at such a 
distance from the vehicle of which ho is in charge, or in sucli a 
situation, that he cannot have the vehicle under his control, or to 
leave it so as to obstruct the highway (i;). Cominissiori of any such 
act renders the doer liable to a penalty, irrespective of any claim for 
damage from an accident of which such an act may be shown to be 
the oli'ective cause (a). 

695. It is the duty of a person in charge of a veliicle or beast of 
burden not to prevent wilfully anybody from passing him or the 
vehicle or animal under his charge, or to hinder or interrupt such 
passage l^h). 

696. If a person in charge of a vidiiclc or boast of liurdon meets 
or is ov'nrtakeu by another vehicle or person or boast of bin don, it 
is his duty to keep to the left or near side of the lugliway to 
permit passage (c), and it is a question of fact wlicthor lie has left 
tillilieio,lit room for a passer-hy (d). Failure to observe any of these 
duties also renders him lialile to a penalty to), but non-observance 
of the rule of the road, while casting upon the person wdio neglects 


was bold onlit.led to recover in spite of his own ne^rliircnce, on (he groiiinl 
that llie accident, which reaullod in tlie death of the ass, might have boon 
avoided but tor (he defendant’s negligence. 

(i') Highway Act, 1835 (5 & 6 Will. 4, e. 50), s. 78. As to leaving 
vohioles so us to obstruct I he highway, see JJenjat.tin v. i^torr (1874i, 
L R. 9 C. P. 400, and, geuerally, title Nuisanck, p 524, 

(a) Highway Ac-t. 183.5 (6 & 6 Will. 4, c .lO), s. 78. To leave a carriage 
unattended is an otlcnce within the meaning ot this provision {Phiflliuni v. 
Haxendtiln, (189.'3| 1 Q. R. 7H8). The offender, if the. owner ol the vehicle 
or animal under his cliarge, is liable on conviction before two justices to a 
jienalty not exceeding £10; it not the owner, to one not exceeding £5. In 
detanit ot payment he may be sent to prison with hard labour Jor any time 
not exeeedmg six weeks. He m.ay bo convicted by his own conichsion, by 
the view ol a justice, or upon the oath of one or more credible w'diiesscn. 
He may he arrO/Sted without warrant by anyone seeing the offence com¬ 
mitted, and be brought before a justice. If lie refuses to give his nuine ho 
may be proceeded against without licing named, or may bo sent to prison 
witli hard labour Jor any period not exceeding three months. 

(b) Highway Aet, 18.35 (5 vV 6 Will. 4, c. 50), s. 78. 

(-) !huL This provision embodies what is known as the “ Rule of the 
Road,” a custom of very ancient origin based upon tlie general convenience; 
“The. rule of the road is a puiadox quite; for it you go right you go 
wrioiig, and if you go loft you go right” {old saw). It applies also to 
persons riding on horses {WilliaDin v. Evms (1876), 1 Kx. D. 277), and to 
bicycles {Tm/hr v, Goodwin (1879), 4 Q. B. I). 228). 'J’hero are, however, 
certiilii excejitions generally accepted by custom. 'I'hus, a horse without a 
nder which is being led, or a horse led by the rider of another horse, by 
eustoni keeps to the ri^t or off side, in order to enable the man who is 
leading it to control it liettcr in passing other occupants of the highway j 
see pp. 414, 416, post, and title Steebt and Aerial Traffic. 

(d) Wordsworth v, Wilkin (1805), 6 Esp. 273. 

(e) Highway Act, 1836 (5 &. 6 Will. 4, c. 60), s. 78. The penalty and th® 
provisions lelaiuqj to its recovery are tkose set ogt ia note (o), s’ltprff, 
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it a more stringont obligation to take care (/), is not of itself 
conclusive evidonce of civil liability for the consequences of an 
accident (//); and there may be occasions when, in order to avoid 
an accident which would otherwise be incvital)lc, it is net only 
justified hut recjuired (A)- 

Where the centre of the highway is usod for a tramlin'', the rule 
of the road is vaned in the ease of a veliicle overtaking a tranicar, 
Iwjause of the danger of cijllision involved in its ol)S('rvaiK‘e. 
Overtaking vohiclcs should in siicli a case pass the traincar on its 
left or near side (j). 

In all other cases overtaking vehicles must observe the rule of 
the road, and should allow for the veliicle which the^y are about 
to jiass pulling out towards the middle of the road, unless the 
person in cliaige of it is seen b\ the jierson in ehargo of the 
overtaking vehicle to he aware of the latter's intention (A). 

697. The sp''ed at which an animal is ridden or a vehicle is 
driven is matfiial to the quc'-lion of liability. Jt is an oflence to 
rid(' or drive furiously to the danger of any one person or to tiie 
common danger of all jiersons on a higliway(/). Ifotli as regaids 
civil and criminal liability’, llie rate' of speed which will lie con- 
sideied dangerous, vaiies with the nature, comlitions, and use of tho 
particular highway and the amount of traffic which actually is, or 
may be expected to be, on it («/). 

698. There is a special obligation to take care, both in I’egard to 

(/) Plurkwell v. Wilson (1832), 5 0. & P 375. The obligation i.<? especially 
gfriiigent at night (Vruden v. FeuVutm {17911), 2 Esp. G85). 

(j 7 ) irt/iirtms V. 7^n;Jlrtrds (1852), 3 Car. & Kir 81; Lhifd v. (hflphif 
5(i. B. (V. s ) 067 ; A'ortk v. Stniih (1801K IOC. B. (n. s') 572 Rf4 drudpn 
V. Fp}ilh(tm, supra; Clay v. Wood (J803), 5 Eap. 44; Chaplin v. Ilovca 
(1828), 3 (!. 9i. 1’. 554. 

(/<) Wayde v. Carr (Lady) (1823), 2 Dow. & Ry. (K. B.) 255 ; Titrley v. 
Thomas (1837), 8 C. & I*. 103; Fincgnn y. London and North Wedern 
Kail Vo. (1S89), 53 J. P. 663. 

(i) Itavisay v. Thomson t£r Fans (1881), 19 Sc. L. R 125; Jardino v. 
Kfo-iieficld Laundry Co. (1887), 24 Sc. L. R. 699. Owing to tho terms m 
which tho Motor Cars (L'se and Construction) Order, 1904, was onginally 
dratted, motor cars were at one time compelled to pass tramcars on tho 
offside, and the owmer of a car which passed on the left, or near, side was 
held hable t.o a penalty (Burton v. Nicholson, [1909] 1 K. B. 397); but, in 
consequence of tins ilecision and tlic judgments delivered in the Divisional 
Court, tho tonus of the order have now been altered (Slat. il. & 0., 1909, 
p. 497). 

(Ic) Mayhem v. f 423. 

(/.) Under tho lligliway Aet, 1835 (5 & 6 Will, 4. e. 50), s. 78, (he penalty, 
and tho provisions relating to its recovery, are tho 8.amo as those set out in 
note(o), p. 412. ante. Under the Public Health Acts .\iuondment Act, 1907 
(7 Edw. 7, c. 53), 8. 79, tho penalty must not exceed 40if. and the power 
of arrest without a warrant is only given to a eoiistable who witnesaeq 
the offence. The Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 1, dealing with 
the same subject, creates a variety of offences. It is therefore necessary in 
proceedings against an offender to particularise the offence in order to 
avoid duplicity (E. v. Wells (1904), 68 J. P. 392); see title Stkeei axi> 
Aerial Traffic. • 

(m) Le Lievre v. Oould, flSftSj 1 Q. B. 491, C. A., per Lord Esher, M.R., 
at p. 497; compare the Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 1; 
Bme$ V. Uophns, [19001 2 lit. B. 1; aad «ee title AbRIAIi 
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speed and otherwise, at cross-roads or recognised crossings (n), or 
where the footpath is crowded and persons may be forced into the 
roadway ((j). 

699. Driving with defective apparatus if the defect might 
reasonably have been discovered (p), or witli a horse impro|)erl|; 
harnessed {<}), or leaving a horse or carriage unattended in a 
])ul)lic place (r), or spurring a horse when close to other persons^*)’ 
arc negligent iicts, which render a defendant liable for injuries of 
wliieli ihey are the effective cause. But the fact that a horse; whiijh. 
has strayed on a highway, kicks a child (t), or that a horse harnessed 
to a vehicle runs away («) or stops W’ithout warning (a), or that a 
viihicle skids(/d, is not conclusive evidence of negligence. 

A driver on a highway may be liable for negligence jointly with 
another (c), and this may he the case even where the injury is 
actually caused by that other (if), but not where the injury results 
solely from the intervention of a third party [r). 


(n) WilUnmH v Rkhardu (1852), .3 C.'ir. Kir. 81 ; see also SpnngeU v. 
Ball (181)5), 4 !•'. iV K 472. Tt is the duty of trnflic. on a side road to give way 
to that ou a main road {Vnenndrew v. Tillard (1908), 46 Sc. L. R. 111). 
A similar duly losls on traffic emerging from a private road on to a highway 
{('(fmpln’ll (mil ('owan rf* t/o. v. Train (1910), 47 Se. R. 475). 

(o) Ma)tm V, .Vor/A Metropolitan Trawnunfft Co (1887), 3 T. Jj. R. 600.C. A. 

(/)) l^(7^A V Lawrence (1818), 2 Chit. 262 ; Templemnn v. Ilaijdon (1852), 

12 ('. J>. 507 ; CoUerdt v. Starkeif (1839), 8 C. & P. 691 ; compare The 
Kiiropcun (1885), 10 P. 11. 99. Rut this Ls not the case where the delet'd, 
was not known to the person sued (Doyle v. IT/w/f/ (1857), 1 F. & F. 7 ; 
M off all V. Jialeman (1869), L. R. 3 P. C. il5). As to injuries to iiersons who 
have hired a defective vehicle, see Hyman v. Nye (1881), 6 Q. R. D. 685; 
title Bailment, Vol. I , pp. 550, 55J ; and p 40*8, ante. 

(q) Burkin v. Bilezikdji (1889), 5 T. L. R. 673 (where a horse which was 
too large was jiut uito the shafts of a van); Himiton v. London General 
Omnibus Co. (1873), L. R. 8 P. 390 (where a liurse addic.ted to kicking 
was harnes.sed to an omnihiis without a kicking strap heing u.sed). 

(r) Illtdyc V. Goodwin (1831), .0 C. & P. 190; Lynch v. JS’urdin (1841), 
1 y. R. 29 ; M'Ewan v. ('iiUnll (1897), 35 Sc. L. 11. .58 ; compaio Goodman 
V Taylor (1832). 6 C. & P. 4B), ami see pp. 411, 412, ante. 

(s) yoiih V. Smith (1861). 10 C. R. (n. a.) 572. 

{t) Vox V. BurbUlge (1863). 13 0, R. (N. s.) 430; see title Animals, 
Vol I., pp. 377, 378. 

(u) G'Mmis V. Pepper (1695), 1 Ld. Raym. 38; llammaek v. White 
(1862), 11 1;. R. (n. s.) 588 ; Holmes v. Mather (1876), L. R. 10 Exch. 261; 
Muneoni v. Douglas (1880), 6 t). B. 1). 146. But it might be otbervrise if 
it wore kngwn that the owner of the horse knew or ought to liave known 
it to bo dangerous and undt to be driven {Villiersy. Avey (1887), 3 T. L. R. 
812) 

(o) irrttsow V. Wordie & Co. (1906), 8 F. (Ct. of Sess.) 876. 

(5) irinq v. London General Omnibus Go., [1909] 2 K. B. 662, C. A.; 
Barker v. London General Omnibus Co. (1909), 101 L. T. 623, 0. A. ; com* 
paie Barnes Urban District Council v. London General Omnibus Co. (1908), 
100 L. T. 115, where, however, the vehicle was known to be likely to skid. 

(e) Dnvey v. Oumherlain (1802), 4 Esp. 229; see title Tort. 

id) See li. v. Swindall and Osborne (1846), 2 Car. & Kir. 230, where two 
pepoiis were driving separate vehicles and abetting each other’s furious 
driving,*and both were tried for manslaughter and louud guUty; see title 
('RUMINAL Law ani> Proceuubb, Vol. IX., p, 682, note (1). As to 
criminal uegligeiiee, see p, 420, post. * 

(e) If. V. /.edgjr {IHdZit 2 F. &F. 857 ; Scott v. (SAcpAerd (1773), 2 Ww. Olr 
692 . 
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, Where the driver is a servant, and the negligent aet is done in 
i-pursttance of his employment, the master is liable (/). 

. 700. If the vehicle is a hired vehicle, the person to whom it is 
hired is only liable for the negligence of the driver in so far as he 
'‘is in a position to control the actions of the driver (//). A more 
jjassenger, even though sitting by the side of the driver, and, there- 
'lore, physically in a position to control his actions (//), is not lialde 
for the driver’s negligence fi). 
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701. Though tramway companies have a statutory right to the i-uibiiuy of 
'"use of a higlnvay for the construction of tramlines and the running 
■of tra'm8(/t), this right is subject to a duty to take care that the 
safety and convenience of the public are jireserved (1). They have 
no monopoly of the highway, and are bound to permit others to use 
it as freely as if th('re were no tramway exco[)t where they would be 
int(‘rcopting or interfering with the rise of the tramway as such (/n). 

They" are subject to the same liability as the owners or drivers <if 
other veliicles for driving recklessly or dangerously («), or for the 
..use of defective apparatus (<>). 


(/) Q^arman v. Burnett (1840), G M. & \V. 40!); Gordon v. Itolf (18t9), 
4 Kxch. 3G5; Seymour v. Greenwood (ISGI), 7 H. & N. .’Jj."), Ex Oh.; 
WtJlinmx V. Jones (1805), 3 H. & C. C02, Ex. Oh, per Blackburn, J., at 
j). GO!), 'riicro IS u() habilit.y attaching to the master where tlio act i.s a 
wanton one on the part of tlie servant done to effect some imrjio.se ol his 
own (('raft v. Alison (1821), 4 R. & Aid. 590; Beard v. London General 
(fmnibns (/o , [1900J 2 Q. B. 630,0. A ; Saudeison v. Collins, |J90t| I 
K. B. G2S, (!. A ), but there may bo if tlie act, though coulraiy to (lie 
uiaater’s orders, was done by the servant (.o serve las ma.sier’a mtere.-il. \ 
(Limptis V. Jjondon General Omnibus Co. (1802), 1 H. &r 0. 520, E\. Oh ); 
sec title Ma.stku and Skuvan’T, Vol. XX., pp. 253 et scq. 

(( 7 ) M‘Lnu(jhlin v. Pryor (1842), 4 Man. & 0. 48; Wheatley v. PuUul: 
(18'37), 2 M. & W. 050. 

(A) Pike v. London General Onimhus Co. (1891), 8 T. li. K. 104. 

(«) Oouipare the London Hackney Oairiages Act, 1843 (0 & 7 Viet. e. 80), 
which alters tlic relationship of driver and cab-proprictor to that ol nia'^tcr 
and sciwant, so far as concerns the public (King v. Lomlon Jmproved Cab 
Co. (1889), 23 0. B. 1). 281, 0. A.; Keen v. Henry, (1894] 1 t.^. B. 2!)2, 
0. A ; see title Street Ai«n) Aerial Traffic), though, as between the 
parties themselves, leaves them in the position of bailor and bailee (Smith 
V. London General Motor Cab Co., Ltd., (1911] A. 0. 188 (claim under tJi(' 
Workmen’s Ooinponsatiou Act, 1900 (0 Edw. 7, c. 58)); see title Master 
and Servant, Vol. XX., p. 07. 

(k) Tramways Act, 1870 (33 & 34 Viet. c. 78); sec. generally, title 
Tramways and Lkuit Railways. 

(l) Dublin United Tramways Co. v. FdsgeraU, [1903] A. 0. 99, per Lord 
Halsbiirt, L.O., at p. 103; Ogston v. Aberdeen District Tramways Vo., 
[1897J A. 0. 111. 

(m) Jhid.; Hartley v. Chadwick (1904), 68 J. ?. 512. The extent of their 
rights may bo varied hy the terms of the local Act, if any, under which they 
are constructed (jl/onfreui City v. Montreal Street Railway, [1903] A. C. 
482j P C.); but they have, iu general, no right to interfere with tlic use in 
safety of the highway by others (Ogston v. Aberdeen District Tramways 
Co., supra). 

(n) M'Dermaid v. Kdinbiirgh Street Tramways Co. (1884), 22 So. L. 11.13; 
Bflftee V. Konutch Electric Tramway Co. (1002). 18 '1’. L. R. 502, Gt A. The 

(a) For note (o) see next page. 
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Sub-Sect. S,—Pedcstriam on TUghwayi. 

702. Persons on foot, even if infirm, have a right to he upon a 
highway, and are entitled to the exerciee of reasonable cave on the 
part of persons driving veliicles upon it ( p ); but they are not exen]]H 
from a duty to take care of themselves (</). The aiuount of cave 
reasonably to be requiretl of them depends on the usual and actual 
state of the trafiic (r), anti on the question whether the foot- 
pasHenger is at a recognised crossing or not ({>•). 

703. The rule of the road does not apply to vehleli’s ])a.sshig 
])eisons on fool<0. and the fact that a vehicle is on the svrong side 
(if the toad does not free a foot-passenger from his duty h) look 
out ((/). ihit the duty of the driver of a vehicle is not salislied hy 
creating a warning noise (b), and in an emi'’',y,eney, where eillier the 
vehicle or the foot-passenger must alter his course to avoid collision, 
the driver of the vehicle does not escape liability if he cannot show 
that he has tried to pull up or to one side (c). 

Sect. 8.— la Itcpard to Whanes and Jhu'l'n. 

Sur«-SE(T. 1 .—Dili US III tlespfct of U'/iarres and Ihiha. 

704. A wharf is a place constructed for the convenience of 
loading or unloading vessels, on the shore or margin of a harbour, 
river, or canal (il). 



liocMale and Oldhaiu Steam Tramways Co. (1886), 17 


pridd 

M anchester, 1> ary, 

^ SfltiBrr V. Soufh Staffordslihe and Bimingliam District Steam Tram- 
wags Vo. (1889), 23 Q. 11 D. 17, C. A. 

(«) Boss V. Litton (1832), 5 C. & P. 407 ; see Vollerill v. Starkey (1839), 
8 0, &; P. 691; Anderson v. Blackwood (1885), 23 Sc. L. R. 227. 

((/) ('oUerill V. Starkey, supra; Cotton v. Wood (1860), 8 C. B. (n. s.) 568 ; 
JIawkim r. Cooper (1838), 8 C. & P. 473; Willutms v. Jiichards (1852),3 

Our. & Kir. 81. , t, t i n t * r- 

(r) Smith V. Browne (1891), 28 L. R. Ir. 1, per Holmes, J., at p. 5; see 

(Verk V Pat lie (1879), 16 Sc. R. 626 ; Allen v. North Hlei'iopolitan 7 ram- 
waus Co. (1888), 4 T. L. R 501, C. A.; Shearer v. Dunedm Corporation, u 
Js'cw Zealand (sase cited without reference by Beven, Negligence in Law, 

V. Eiciiards, supra ; Springett v. BaU (1865), 4 F. & F. 472. 

{t) Cotteiill V. Starkey (1839), 8 C. 6c P. 691. ,,orn\ r 

rt) navikins V. Cooper (1838), 8 C. & P. 473 ; Lloyd v. Ogleby (1859), 5 
C. B. (N. s ) 667 ; Clay v. Wood (1803), 6 Esp. 44, 

(i) Smith V. Browne (1891), 28 L. R. Ir. 1. • 

Ibid • Clerk v. Petrie (1879), 16 Sc. L. R. 626 ; M‘hechtm\. Gouper 



-passtjnger, --- - . , ^ - 

Ro much more damage; compare the rule as between steaiiKU's and sailing 
vessels (Shannon (1828), 2 Hag. Adm. 173; Perth (1838), 3 Hag. Adui. 

414); seetille SniPPiNO ANo Navkution. 

(d) Bkaddork v. Humphrey, [1900] 1 Q. B, 609, C. A,; hllis y.Cory <fe Sons 
71901), 85 L. T. 499, C. A.; and see titles SumpiNO and Navigation ; 
WatbrS'ANd Watebcoubses. Wharves are of two kinds, legal and Buffer" 
EDCe; to the lattei, see MeyerStein v. Barber (1866), L. R. 2 C. P. 38, 50, 



Pakt II.—Nisgligence in Ebgard to Property. 


^ :ym 


A dock is an artificial inclosure, connected with a harbour or sectH 
a river, provided for the reception of vessels, and is generally shut InEegardto 
off from the harbour or river l)y gates. A dock may be a dry or Wharves 
graving dock - that is, one which is used for the inspectinn and and Docks, 
repair of vessels—or a wet dock, which is used for loading and 
miloadiiig them (<). SIS 

705. A whavlijiger does not necessarily undertake to moor sately o„ty of 
the vessels coming to his wharf (_/’), but where, for profit, he agrees whuifiuRcr 
to allow his wharf to ])o used by a vessel, he must use reasonable 
diligence to ascertain whether the berth and the aj)pronches to it wharf, 
are in an ordinaiw condition of safety for vessids ('(lining to and lying 
at it (r/). Thus, if a jetty is so placed that a vess(d using it must at 
low water either come njiou some ohstriiction(/(), or ground, the 
whariing(ir must see that the obstruction is moved or that tlie bed 
is fit for the,vessel to ground on, or warn the person in charge of 
tlie vessel (0 : if he fails to do so, and the vessel is injured, ho is 
liable, even if tlie control of the bed of the river or berth is in other 
liands, such as harbour commissioners or trustees, on wlioni the (hity 
of keeping it safe is ini])OSp(l(/i). 


706. The duty of dock-owners to the ships using their docks Dutyoidock- 
fre(iuently depends on the statutes which regulate their authority, as with 
well as oil the condition and situation of the dock (/). 


(e) Scelitlea STnmN(^ AND Navioation : Waters and AVatercourses. 

(/) Cuihnq v. Wood (18+7), 16 M. & VV. 628, Ex (!li. (vessel damaged 
by woodwork under the wah'r at low tide). 

(g) Tredegnr Iron and i^oalVo. v. l^ieunifthip ('aUivpe” ((henerx). The 
“ (\(lhope” [1891] A. i). 11 ; compare The Beam, [1906] 1*. 48, 0. A. ; 
The Jloorcocic (1889), 14 I». D. 64, 0. A. 

(h) lil g , a “oampshed,’’ as in U'Aile v. Phillips (1863), 15 C. E. (n. s.) 245; 
compare Vurhng v. Wood, supra. 

(i) The Moorcoel, supra ; Tredegar lion and Coal Co. v. Steamship 
"Calliope" (Owners), The "Calliope,” supra; The Hearn, supra; While 
V. Phillips, supra 

(/..) The Bearn, supra; The Moorrorl, supra. Harbour boards or 
trustees may bo liable to vessels injured by their negligence in carrying 
out tho duties imposeii on them, such as by allowing a particular 
channel or hert.h to become unsafe (e.g.. The Beam, supra; Merseg 
Docks and Harbour Board v. Penhallow (1861), 7 H. & N. 329, Ex. Ch, 
atfirmed in Mersey Docks Trustees v. Oibbs (1866), L. II. 1 11. L. 93, 
and followed in Campbell v. Hornsby (1873), 7 I. R. C. L 540, Ex. Oh. ; 
Dormant v. Furness Mail. Co. (1883), 11 Q. B. D. 496; Bede Steamship 
Co. V. JHi'er IVeor Commissioners, [1907] 1 K. B. 310, (\ A. ; B. v. 
Williams (1884), 9 App. Oas 418, P. C.), or by tho negligence of the 
harbour-master in giving directions which when followed result in a 
vessel being grounded (Itcney v. Kircudbright Magisliulcs, [1892] A. C. 
264), unless the accident is occasioned by some peculiarity of the build 
of the vessel of wliioh tho harbour-master is ignorant and uninformed, 
or misinformed by the captain {Llnyd v. Iron (1865), 4 P. 8e F. 1011). 
Where the directions for a change of station are given by the harbour¬ 
master in the exercise of discretionary statutory powers, the captain of the 
vessel so changed must still lake all precautions to ensni e the vessel’s safety, 
and cannot throw the whole burden of the con8equ('nc(58 of the'change 
on to the harbour-master (The Excelsior (1868), L. K, 2 A. & E. 268); see, 
generally, titles Shipein(j and Navigation ; Waters and Wateecodeses. 

(1) The Excelsior, supra (dock-master having discretionary power under 

H.L.—XXI. f 
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Sect. S. 
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Duly as 
ip'^ardst ships 
aud pel sous 
eon tied otl 
therewith 


Duty of doi‘k- 
owniT With 
respect to 
repair of ship. 


Generally speaking, tlu ir duty is to take reasonable care that 
ships entering and using their docks may do so in safety, both as 
regards the ships themselves and the persons connected with their 
working (mO* If a ship is damaged by an obstruction, such as an 
accumulation of mud (u), or something sunk {o), or a snag(p), they 
are liable if tliey (uthor knew of the obstruction and failed to 
remove it or to give warning of it, or if tliey bad the means of 
knowing of it and neglected to use those means iq). Thus, where 
the de.fendiiuts ojieiied a dock for public use, wliou the channels 
leading to it w('re in such a state as to be dangerous to ships of 
large si/o, they were held to bo negligent (/). If tlie dock is 
olmously not a dry dock, but is represenU'd by the inoper repre¬ 
sentative ot the dock-inviiers to be lit for use as such, and as having 
a level liottom, the owners are liable if, in eonsccpience of so using 
the dock, the vessel is injured by the Ixiltom being uneven (»). 

707. Where the proindetor of the dock undertakes the repair of 
the ship ho must take care to have it properly attended to. So 
where a sufficient nutiibor of workmen were not provided, and in 
consequence of a high tide breaking down the dock gates the ship 
was injured, the proprietor was held lialde as, had there been a 
sufficient miraber of men, precautions could have been taken to 
prevent the damage after tlie danger was seen to be api)roacbing(t). 


statute to change the station of a ship, and using his discrcl ioii reasonably, 
is not liable for damage that may arise) ; eompave Thompson v. I^orth 
Eastern Kail. Co. (I860), 2 D. & S. 106, 110 

(m) Parnaby v Lancaster Canal ('o. (1830), 11 Ad & El. 223, 243, 
Ex. Ch., approved in Mersey Pocks Trustees v. (Jihbs (1866), L. Ji. 1 IT. L. 
93, affirming Mersey Poeks and Harbour Board v. Baihallow (1861), 7 
H. & N, 320, Ex. Cii ; compare Bede Steamship Co v. Hirer Wear Com¬ 
missioners, [10071 1 K. 11. 310, ("!. A. 

(fl) Bede Steamshp Co. v. River Wear Comm issioners, supra , Mersey 
Peeks and Harbour Board v PenhnUow, supra ; Mersey Pocks Trustees v. 
Gibbs, supra, followed and applied in Campbell v. Hornsby (1873), 7 I. R. 
C. L. 540, Ex. Ch. 

(o) Parnaby v. Lancaster Canal Co., supra (sunken barge); While v. 
I’hiUips (1863), 15 C. B. (N. s ) 245 (camp-shed); compare Curling v. Igood 
(1847), 16 M & W. 628, Ex. (’li ; Forbes v Lee Conservancy Board (1879), 
4 Ex. D. 116. 

(p) H. V. Wilhams (1884), 0 App. Cas. 418, P. C. 

(o) Mersey Jheks Trustees v. Gibbs, supra , The. Mooreock (1880), 14 
r, T> 64, C. A.; compare Butler y. M^ilpine, [1904] 2 I. R. 44.5, C. A. 

(r) Thompson v. Norl.h Eastern Rail. Co., supra. Even if those in charge 
of liie ship know of the danger and exposed the ship to it the defendants 
might still be liable, unless those in charge did not act prudently {ihid.); 
e.oinp.'ire Clayards v. JJethick ^1848), 12 Q. B. 439; Williams v. Swansea 
Harbour Trusl.ees (1863), 14 B. (N. 3.) 845; Bede Steamship Co. v. River 
IFwr (Commissioners, supra. 

(s) •‘Apollo ” (Gicners) v. Port Talbot Co., The “ Ajiollo," [1801] A. (\ 

409. Tht'y would not be liiihlc if the only representation was that other 
vessels had grounded safely and “ this one can f ry her hi(>k ” (tftirf.). In 
Wright ft* Son v. Lethbridge (1800), 63 L. T. 572, 0. A., the foreman in 
a Royal dockyaid was hold not to be a servant of the defendants 
(Go\ernmeui. officials) for lliis jmrpose; see Story, Law of Agency, 
para. 3J >. » 

(f) Leek v Maestaer (1807), 1 damp. 138. In llibbs v. Boss (1866), L. R. 
1 Q. B. 534, It w as that, those in charge of a ship are generally in the 



Part II.—Negligence in Regard to Propertt. 

There is no duty on the part of dock-owners to continue to do a 
voluntary act merely because it has been previously done (a). 

708. The duty of wharfingers and dock-owners with lospoct to 
persons using tlieir premises is to have those premises reasonably 
safe for those coming on to them on business {h). 

Sitb-Sect. 2. -Dvbj in of Plant and Tuvkh snpidwK 

709. Where dock-owners or wharfingers in the course of their 
business provide plant or tackle for the use of ships (cl, or appli¬ 
ances for obtaining access to thcm(d), they are liable for injuries 
caused by defects in plant, tackle, or appliances wliere used in con¬ 
nection with the business of the ship or of the dock-owners or 
wharfingers (c). 


Soti-Sect. in Kt'sped of Goods landed, 

710. A wharfinger does not necessarily act as warehouseman, but 
may do so; his business, strictly, is concerned with the. reception 
and dispatch of goods {/■), and he is usually responsible as a common 
carrier for the deJivery of the goods to a properly authorised 
person (i/). llis responsibility in respect of the goods may by 
agreement be limited {h). 


employ of the sliipowneis: a ship-keeper was held so to he employed in 
a!)sence of ])TOof that he was employed by someone else, e g., the dock- 
owners. 

(«) Such as the altering of mooring ropes, as the level of the water in the 
dock, and, in consequence, the ships in it sank {Loader v. London and India 
Docks Joint Commtltee (1891), 8 T. L. *U. 5, A.) 

(b) i^mith V. London and St. Katharine Docks Do. (1868), L. R. 3 0. P. 
326, following Vorhy v Hill (1858), 4 C. E. (N. s ) 556 ; Hoore v. Ttansome s 
Dock ComniiUre (1898), 14 T. L. R. 539, C. A., distinguishing Wakelin v. 
London and South Western Rail. Co. (1886), 12 App. Cas. 41; compare Keehle 
V. East and West India Dock Committee (1889), 5 T. L R. 312, f). A. (wdiere 
a stanchion, which supported a chain on a dock bridge, gave way on being 
seized by a person who slipped on the bridge, and it was held that there 
was no neghgenco, as the stanchion was not placed there to support persons 
falling); and see p. 385, ante. 

(c) Scott V. London and St. Knthenne Docks Co. (1805), 3 H. & C. 597, 
Ex. Ch 

(d) Smith V. London and St. Katharine Docks Co., supra ; Loader v. 
Londhin and India Docks Joint Committee, supra. 

(c) Smith V. London and St. Katharine Docks Co., supra. Semble, a 
guest or person hawking goods would not usually be on such bifsiness ; see 
Moore v. Bansome's Dock Committee, supra ; and see p. 388, ante. As to 
cases under the Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), 
relating to accidents on quays and wharves, see title Master and 
Servant, Vol. XX., pp. 168 et seq. 

(/) E.g., Leigh v. Smith (1825), 1 C. & P. 638 ; for the duties of a suffer¬ 
ance wharfinger, compare Meyerstein v. Barber (1866), L. R. 2 C. P. 38, 
per WiLLES, J., at p. 60. 

(g) Cobban v, Downe (1803), 5 Esp. 41; followed in Leigh v. Smith, supra; 
compare Harman v. Anderson (1809), 2 Camp. 243; see HoU v. Griffin 
(1833), 10 Bing. 246; compare Chattoek & Co. v. Bellamy <fc Co. ^1895), 61 
L. J. (q. B.) 250; and see, generally, titles Bailment, Vol. I., pp. 662, 563 ; 
Carriers, Vol. IV., p. 11. 

(ft) Maving v. Todd (1815), 1 Stark. 72. 
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' Sect. 8. 

In Regard to 
Wharves 
and Docks. 

(ii.) as ware¬ 
houseman. 

Dock-owners 
as warchous(*- 
men and 
wharfingers. 


When dvLl 
and cnniinal 
proceedings 
are both 
available. 


Negligent act 
or default 
amounting to 
a crime. 


If he acta as warehouseman he undertakes the duties and respon¬ 
sibilities of his position, and must take ordinary care of the goods 
entrusted to him. 

711. Dock-owners are usually warohousemon and wharfingers, and 
their duties, apart from any si)eeial contract that may he made, is to 
take reasonahle and ordinary caro in dealing A^illi tlie goods received 
by them in llioir capacity of warehousemen and wlia) fingers (/). 


Part III.—Criminal Negligence and Neglect 
of Statutory Duty. 

SfiCT. i .—Udation hdu'ccn Civil and Criminal llvmedics for 

Negligence. 

712. Where negligence consists in or involves an unlawful act 
or default which is an ofience ogainst the ])ul)li(*, and renders the 
person (,/) who is guilty of the act or default liable to legal ]tunish- 
menl, the negligent act or default amounts to a crime (A), and where 
sucli act or default n'sults in injury to a private piu-sfiii, a right to 
take civil proceedings may enure to such private perhon and co-t'xist 
with the right to award puin-shment in procfiedings instituted at the 
suit of the (frown (/). 

713. A negligent act or default amounts to a crime wliere ('ithor 
(1) the statute law (wi) or (2) the common law imposes for the 
benefit of the public some duly to refrain from such act or omission, 
as the case may he, and visits the negligent non-iierformance of 
such duty with a liability to punishment (h), hut, even where injury 
results to an individual from such a negligent act or default, it 

(i) li^ee titles Daimhevt, Vol T., pp. 544 cl seq ; (VaniEns, Vol. IV., 
pi> 12, 13; and as to Ida fini, sec titlc.s Bail,miom', Vol I., pp .547, 54ft, 
661 ; CARRlEItS, Vol IV., p. ft,‘{ 

(y) A joint-stock company cic. he gudfy of such an offence (A*, v. Tyler 
and International (Jommerrujl t'o , (1S9J] 2 Q. B. 58S. ('. A ) 

(fc) See title Criminal Law a\i> PRooKoeuE, Vol. IX., p 232. 

h) [hid . and see p. 421, po.s/ As to the necessity lor taking criminal 
proceedings^ before instituting a civil action, see titles Action, Vol. I., 
pp. Tt cl kq ; Tort. 

(m) V’here a statute imposes a duiy and does not provide, a penalty or 
punishment, a right of action will generally accrue to an individual who is 
injured by a breach of that duty”; see ]>awson d' Co. v. Bingley Urban 
Council, 11911] 2 K. B. 148, 0. A , per Farwell and Kennedy, L.JJ., at 
pp. 156, 159, For a statement of three classes of cases where a liability 
founded on a statute may be established, see Wolverhampton New Water¬ 
works Co. V. Uawkesford (1869), a 0. B. (n. S.) 336, 356 ; see p. 422, post; 
and titles Action, Vol. 1., p. 8 ; Public Authorities and Public 
Officers ; Tort. As to the construction of statutes, see title Statutes. 

(n) Pot a list of such oases, see title (Criminal Law and Procedure, 
Vol. LX., p. 682, note (1). The infliction of a pecuniary fine is not necessarUy 
proishment: it may be intended as a pecuniary compensation {B. w. 
TyUr and International Commercial Co , suiira, per Bowen, L .T., ut p 594). 



Part III — Criminal Negligence Etc. 


does not iicecsaarily follow that llie individual so iiijnvcd has a 
cause of action. The Biale, in iinjMjsing for the honoi'it of the luihlic 
R duty to t.iko tare, may exclude or refrain from iniposinjj any 
duty towards any individual (o'), m wliicdi case there is usually no 
reason why any right should ho either imjdiedly or exprt'ssly given 
to an individual to bring an action for danmgos res)ilting from the 
want of sucli care; or it niiiy have i'egard to the benefit of individuals, 
or of the public, or of sonu! class of the jjublic regarded as a collec* 
lion of imlividuals, in which case a duty towards any of the 
individuals intended to he henelited may reasonahly co-exist with 
the. duty towards the State, and it may reasonably he ex[iecte(l that 
a right of action will implii'dly or expresal_y he given to any such 
individual, or member oi‘ iiiich class, to l)i‘mg an action f(>r damages 
resulting from the want of such caro(p), 

Evenwluiie an action for da'uagi'S r(!Siilting from the want of 
such care is not given by legislation, there may Ims h co exlslitig 
duty OAved by the crimiiinl ])arty towards the injured party whudi 
is identical Avith tliat owed by the criminal jiarly to tlu* Slate, aiid 
in that case also an act w.hiidi is criminally lu'gligent may give rise 
to a civil action (q). In c:ises where a light of lu'tion is so givvai, or 
such an identica.1 duty to take, care co-oxists and is broken, the 
act which is (Tiininally negligent may he Ihc ground of a civil 
action. In oihe-r cases the relation between a negligent act regarded 
as a crime and the same act regdixk'd as a civil Avrong .irises Ironi 
the fact th‘i,t any statement of a legally ri’i'ognised duty to take 
cai-', in order to ho eomjiU'te. must take a'*count of all ri'levaot 
provisions of the laAv of the State, criminal as well as civil, and 
tliat Avhere any pailicular act is a broach of duties iiiijinseil by 
dil'I'erent ]iarts of that huv, it is' necessary to apply the same 
priiici})les of law and rules of evidence to each aspect of it (/■)• 

(o) M'Kinnoii v. Pem^uti (lS53), 8 Kxcli 310, 329. Und(*r the Proba- 
tiou of OUciiders j\c1, IflOT (7 J'blw 7, c. 17), s. 1(3). a court havii'g 
pow’er to inflict luiiii.shun'nl may, in addit.ion to any otlicr order made 
under that Act, order the offender to pay such damag's flvr nijnry or 
compensation Jor loss as the cmirt thinks reasonahlc, nor. oxcrM'ding in tho 
case of a court of sninmary jurisdiction £10 or any higher limit lixed by 
the Act relating to the oftcuce, ^eo title MAGr.srn.v'ins, Vol XIX., p 00.) 

(p) Jlevkford Hood (1798), 7 'I'erm Rep, (>20, 027 ; PlHirmaveukcal 

Soeifftf V. Wheeldon (181)0), 24 Q B. D. 08.3, per ll.\wKt\s, J., si p. 61)0; 
Crohfield {Joseph) Sons, Ltd v. Mniieheste.r Ship (Uiii'il (V>, fl9()-lj 2 t'li. 
123, (' A , per Vaiuuiw Wili.i in'*, L.d , at j) 13.3 (such a romer’y is 
particularly likely to be given wliere the Act is in the n.ilurc oj. a private 
IcgislatiA'e bargain betAV<*en jiersous likely to he allVctrd and .a body (>f 
umleriakerLs); Untler {or Bhek) v Fife, Coal tV , fl!)12| A. i4{>. 11 an 

ab.solute duly is im|>o.sc<l on nimc-oAvuers by a stalnie they must be, liable, 
to those for wdiose benefit it is iii'po.sed: it the duty iinjioseil is less iliaii 
absolute there- is primi faeic a, right given to thosi' lor AA'hoso benefit it 
has been passed to tMilorcc civil Ivabilit.y for a luoacdi of it (ibid , per 
Lord Kinnk-IR, at p. 100). 

{q) B. V. Foakes (1800), 4 K. & F. 920. T!ic sifitutc may be. some 
evidence of wJiat is due and ordinary cave {Itlamires v. Lancashire and 
Yorkshire Bail. Co. (1873), h. 8 Kxch 283, 289, Fx. dh.). And as lo 
the difference in the deoioe ot negligence uecessary to establish liability, 
see ibid., and p. 425, past. 

*{r) R. V. Gator (1802), 4 lisp. 117, 136, per Hotuam, B., at p. 144. 
There is no diffeienoe in point id c\ idence whether the c,ase be a ciiiuuial or 


J 

m 

Sect. 1. 

Relation 
between 
Civil and 
Criminal 
Remedies 
for 

Negiuience, 

Wlieic tliity 
towaiiW 
indivitliiiil 
cxchidi'd. 


WIp^io 
null vitlual 
lonieily lujiy 
exisi.. 

lIPUMbly by 
virtue (»f 

iluly on the 
ot in'isun 
in defmilt. 



422 


V 


Negligence 


Sect. 2. 

Neglect of 
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Performing 
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duty not c-om- 
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Sect. 2 .—Neglect of or Kei/ltgenee in Peifnnning Statutory Duty, 

714. In the case of a public authority or a body exercising 
statutory powers a duty to take care may or may not exist in favour 
of a particular individual (.s). Whore such a duty exists, the 
authority or body is liable for an injury caused to such individual 
by a breach of the duty to take care so owed to him, unless the 
statute expressly or impliedly excludes such lialiility (0- 

Accordingly, as negligence involves the existence of a duty to take 
care and a breach of such duty, an individual who is injured by 
nogligeiico in the performance of a statutory duty has a right of 
action in respect of such negligence unless such right is expressly or 
impliodly excluded (v). 

715. A neglect of, that is an omission to perform, a statutory 
duty, as distinguished from negligence in the jierformance of it, 
does not give rise to a right of action in favour of a person suffering 
damage by reason of such omission unless such riglit is expressly or 
impliedly given by statute (u). 

716. When a statute imposes a duty for the benefit of a class 
and no remedy is provided for a breach of it, an action will lie for 
a bleach of such duty at the suit of any member of the class who is 
injured thereby 

717. "W'lieii a statute imposes such a duty and a remedy is 

civil case ; the same rules must apply to both ; compare fFii/d v. Uobhs 
(1878). 4 App. Gas. 13 ; O'Brien v. Aibib & Co., [19U7J S. 0. 975. 

(s) Even 'without negligence a liability may arise from the use of 
something which involves danger and is not authoiised expressly 
or by necessary implication {West v. Bristol Tramvotufs Co , fl9t>8J 2 K. li 
14. G A ). 

(f) As to eases where the statute exyiressly or impliedly excludes such 
liability, see p. 423, fost. In Saleojh Corporaiion v. Williutns, [1893] 
A. 0. 540, P C'., it was held that a right ol action existed lor breach of a 
duty to repair part of a drainage systiuii but not for negligent construction 
ol another part as to which aibitration was indicated as the remedy. 

(n) llarlnull V. Ryde Commissioners (18(13), 4 B. & S. 361, as hunted by 
Maguire y. Lwerpool Corporation, 1 K.B. 767,0. A ; Ohrby y. Byde 

Commissioners (1804), 6 B. S. 743; BcoU v. Manrheskr Corporation 
(1867), 2 11. & N. 204, Ex Oh. ; b'oreman v. Canterbury Corporation 
(1871), 40 L J. (q B.) 138; Taylor v. Oreenhaigh (1876), 24 W. R. 311, 
C. A.; Bathurst Borough y. Maepherson (1879), 4 App. Oas 256, P. (J.; 
Bhorediirh Corporation v. Bull (1904), 90 L. T. 210, H. L.; McLelland v. 
Manchester Coiporalion (19111, 28 T. L. R. 21; Dawson <£ Co. y. Bingley 
Urban Couneil, [1911] 2 K. B. 149, 0. A.; and the cases relating to 
negligence by railway companies in performing their statutory duty to 
lence, cited in note (b), i). 409, ante. 

la) Cowley y. Newmarlet Local Board, [1892] A. 0. 345; Sydney 
Muvictpal Council v. Bourke, [ 1895] A. 0. 433, P. C.; Saunders v. llolbom 
Distnet Board of Works, [18951 1 Q- B* 64; Maguire v. Liverpool Corporch 
Hon, supra, and see note (j>), p. 421, ante. 

(i») Oioves y. Wimbome (Lord), [1898] 2 Q B. 402, C. A. Neglect to 
take all reasonable means to secure compliance with a rule by Ills servants 
may bo*negligence of the master {David v. Britannic Merthyr Coal Co., 
Lid., [1910] A. 0. 74; Butler {or Black) v. Fife Coal Co., [1912] A. 0. 149; 
compare Watkins v. Naval Colliery Go. (1897), Lid.', [1911] 2 K.B. 1^2, 
C. A.); see title Mastek and Servant, Vol. XX., p. 130. 
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provided wliich is not cominensurale with the duty, an action at 
jiiw nmy arise on the cessation of the statutory remedy (r). 

718. Where a statutory remedy is given for a particular hrench 
of duty for which there is an alrcculy existing remedy, thes<‘. reuuMlies 
may co-evist, but if it apjiears that the statutory reiiKjdy is 
intended to supersede the ])re,viou8ly existing oms and it is 
unreasoiiahle that they should co-exist, the statiitoiy reuuidy 
excludes the other (d). 

719. AVhere a new obligation is cn'filed by a statute, and per¬ 
formance of tliat obligation is dircicted by the statute to be enforced 
in a s]iecilied manner, no other means of enforcing it exists (c); but 
where it appears from the language used, and the nature of the 
duty, that it was within the purview of tlie higislatine in the 
particular statute (y) to give a private right of action in addition to 
the remedy, or means provided for enforcing that ohligation, then a 
right of action may arise for the neglect of it. It is a (piesi.ioii in 
each case whether the legislature so intended or not(//'). 

720. The failure to perform a duty imiioscHl hy a statute under 
the sanction of a penalty may (a), although it does not necessarily (6), 
give a right of action to an individual injun^l hy tliat omission. 


(c) Vulsford V. Deveuish, [1903] 2 Ch 625 (remedy for uc^leet of liqui¬ 
dator’s duly to pay pati passu aftctcompHion ot iviiidiug up). 

(d) Great Northern Fishing Co v. Edgehill (1883), 11 (j. 15. I). 225 ; com¬ 
pare Wolrerhamplon Neio Waterworks Vo. v JIawkesjoid (1859), 6 C. 11. 
(N. S.) 336 ; Iturqess y, Northwich Local Board (1880), 6 Q- B- 1). 264. 

(«) Docil. Jioehester {Bishop) v. Bridges (1831), 1 B. & Ad. 847 ; Saunders 
V llolbom District Board of ll'orlrs, [1895] 1 Q B 64 ; compare Cowh'if v. 
Newmarket Local Board, 11892] A. (^*345 ; Bobinsnii y. Workington ('or- 
porakon, [1897] 1 ti- B. 619, C. A. ; B. v. Hall, [1891] 1 Q. B. 747 ; and 
see title Mauistrates, Yol. XI A' , p. 579. 

(/) Atkinson v. Newcastle Walerwoiks <’o (1877), 2 Ex. 1). 441, 0. A ; 
Groves v. Wimborne {IjohI), [1898] 2 Q. 11. 402, <J. A. ; Jhiwson dr Co. v. 
Binglcy l/r/wn C’oitacd,[191112K. B. 149,('.A ,pfrK ennedy,L.J., atp. 1.59. 

((/) in Dawson <& Co. v. Binghij Urban Voundl, supra, a broach of the 
duty imposed by the Public Health Act, 1875 (38 & 39 Vict c. .55), s. 66, to 
provide maiks indicaliug the position of street firc-x)lugs, for breacli of 
which no penalty was imposed, was held to give a right of action where 
damages rc.sulting from a fire wore increased hy the delay in huding the 
fire-plug, ow'ing to the mdicating marks being incorrecl.ly placed; and see 
VaUanee v. Falle (1884), 13 Q. B. D. 109. 

(a) Vlarkev. IJolnies (1862), 7 II. & N. 937, Ex Ch. ; Caswell y. Worth 
(1856), 5 E. & B. 849 ; Groves v. TFiwfcortte {Loul), supra (eases of unfcnced 
machinery); Pickering v. James (1873), L. R 8 P. 4H9 (rotmniiig olUcer 
liable in damage to a party aggiieved toi breach of Ihc former's duty to 
see that the ofiicial mark was on the ballot paper); compare Kelly v. Glebe 
Sugar Befinmg Co. (1893), 30 S<‘. L. R. 768 (uiifenoeil shutting); Bntannie 
Meiihyr Coal (Jo., Ltd. v. David, [1010] A. (.1 74; Baddeley v. Granville 
{Bari) (1887), 19 Q. B. D. 423 ; Butler {or Black) v. Fife Goal Co., Ltd., 
[1912] A. 0. 149 (mining regulations). 

► (6) Especially when the sole i>enalty is a fine {Saunders y. UoWorn 
District Board of Works, supra. Institute of Patent Agents v. Lockwood, 
[1894] A. (1. 347; Robinson y. Workington Corporation, supra; Atkinson 
V. Newcastle Waterworks Co., supra ; Pictou Municipality v» Geldeii, 
[1893] A. (’. 624, P. C.; Cowley v. Newmarket Loesd Board, supra; com¬ 
pare Doe d Rochester {Bishop) v. Bridges, supra. The law as stated in 
Couch V. Skel (1854), 3 E. B. 402, by Lord (Jampbell, C.J., at 
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Skct. 2, 

Neglect of 
or Negli¬ 
gence in 
Performing 
Statutory 
Duty. 

Whon reracdj 
available. 


Where the statute aims at the protoctiou of a particular class (c\ 
or at the attainment of a particular purpose, which in the ordinary 
course is calculated to heneiit a particular individual or member of' 
a class ((?), an individnol injured hy a neglect of the obligation, 
either as one of that class, or by reason of being affected by the 
fnihire to attain that particular purpose, may have his remedy 
although a ])ona]tv is imposed by the statute (e). Where the 
obligation is to do soinellmig for the jmhlic geuerally, or for so 
hirgc a ))()dy of persons that they can only he (lealt with, ni masae, 


p. 414, “ tliat a person sufiViiug private special damage for the breach of 
a statutory duty dbl not lose bis teinedy because the act imposed a 
penalty,” was doubted in At'ciiinon y. J^eweaslle Walcrwin'ka Vo. (1877), 
2 Ex. D. 441. 0. A, and tieated as oA'crruIed in jSuinubrn' v. Tlolborn 
IHsinet Board of irorAx, fl8!i5] 1 Q. B. 64. 

(r) T'.q.. persons ooniiiig under statutorv provisions lelafing to faefories 
and workshojis (tV v Blalf (1851), 6 Exeh. 752 ; alliniied (1852). 7 Kvcli 
400, Ex. ('ll. ; Ooe V. JVott (1852), 7 E\ch 023; Caawell v. irort/i (1856), 
5 E. & B. 849 ; Vlarkc v Holmes (1802), 7 If AN. ‘1.37, E\ Oh. ; Krlh/ v. 
(ilebe Hugar lie fining Co. (1893), 30 Sc L. Jl 758; Croi'is v. Wimhorne (Lord), 
11898J 2 Q. B. 402. (' A ; Jlrsy. Aberearii IVeLsh Blnnnel Vo (1880), 2 T. L. R. 
547 ; O'TSiien v. A ihb <1; Vo ,I1‘J07] S 0. 975; compare Uoeyy.Dablhi and 
Belfast Juiiction Hail (Jo. (1870). 5 f. R 0. L 200), It ap])cars that con- 
t.uhiitoiy negligence (see p 445, post) may bo an answer to ,an .action for 
iieghger.ee by bieaeh of an c^ press slat ill ojy duty to ience (Morn,son, v. 
Cniera! Slram Sangahon Vo (1853), 8 Exeh. 733; lies y. Abe ream Wdsh 
h'ltnnel Vo., supra, Vasieell v lVort/(. supin; see title Mastku and 
S uiiVANT, Yol. NX , p 121): but "'lolenfi non fit uijiu la is not (<7u'<?. , 
Baddelei/ v. (hanvdle (Karl) (1887), 19 Q. 11.1). 423 ; l!i idon v. Viral If rstern 
G’oiton C'o. (1872). Jj. R. 7 Kxeb. 130; eompuie Vlaihe v. Holmes, supra ; 
Thomas v. (^.larl'-rmaine (1887), 18 Q. H. I). 685, 0 A (]ieTSons coming 
within the provi.ooiis of mimiig legnl.atious); JJnfanme Meithyr ('aal (\i, 
Lid. V. Haivl, II910J A.O. 74, Butler (or Block) v. Bije Vo<k (\), Ltd., 
11912] A. 0.140 : see titk F.n ToinE.s and Shoos, Yol. XIV , pp 531, .532) 
As to general rules lor s-.Tlety in mines, see title Minf.s, Minkimlk, and 
yrAiiKiKS, Yol. NX.. pi> Oil et seg. Where tho person injured is not one 
of the class contemjila,ted by the Jegislatiiro, altliongh the uegligiuiee eom- 
plamed of inav he a breach <d the st.'itutc, the person injured cannot set 
up that bieaeh (iyBrien v Arhib dt Vo., supra , see title Faotoujks and 
S iioi*.s, Yol. XIY., p 482). 

(d) riuoh as provisions for shipment or carriage of dangerous goods 
(Brats V. Matlland (1856), 0 F. & B 470; Willrims v. Hast India Vo. 
(1802), 3 East, 1‘92 ; (Jrambv. Caledonian Rail. (\> (1892), 29 Sc. Ij R 809 ; 
M‘»* title Cauriers, Vol. JY . p. 27); provisions regulating level cross¬ 
ings, or gates, or fences, in connection with railways (Williams v. Virat 
]\'tstem Rati. Co. (1874), L R. 9 Exch. 157, as evpl;iuipd in Wakcliii v. 
London and!Booth Western !ia>l. Co (1886), 12 Apji. ('.as 41, 43 ; Brooks v. 
l.itiiilon and North Western ilail Co. (1884), 33 \V. R, 107 ; compare (Jorrif 
\. Creat iresfera Rail. (Jo. (1881), 7 Q. B. D. 322. C. A. ; (Jlia-'nianv. Bouth 
h'aslem Rail. ('o. (IHSa), 21 t) B. 1). 524, (). A,; Woods y. Caledonian 
Bail. Co. (1880), 23 Sc. L R. 708 (fences); sec titles Boundaries, 
Funces. and Fahtx Walls. AXil. III., pp. 130, 131; Railways and 
Canals). For breaches ol llic iMereliaul Shi]iping Act, see title Siuppino 

AND NaVKJATION. 

(e) (toiuparc Word v. Uohbs (1878), 4 A])p. Cas. 13 (where a statute 
made it an olfoiice to send an animal suffering from contagious disease to 
market, •and an animal so snileriug was sold on the terras of “no 
warraiity,” it was held that the statute did not affect private bargains; 
see title Food ANr> Drugs, Vn], XV., p. 4, note (h )); and compare GorrU 
v.Beott (1874), L. R. V Kxch. 125. 
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and tlie failuvo to comply with tho obligation is liublo to affect all 
such I'.crsons alike, although not necessaiily m tlu' saiuo degree, no 
• sopavato right of action will aiise from the, more failure to fullil 
the obligation (./'), hut a criminal broach of a statutory duty 
may bo used as evidence of negligence in some cases win le a 
duty to take care oxisls olho.i wise than by virtue of the sLatoli', 
as. for example, in the cu.se of passengers on a railway (//), or on 
a highw'ay (/<). 


^F^T. 2 

Neglect of 
or Negli¬ 
gence in 
rerforming 
Statutory 
Duly. 


Skit. b. - Xcifloji'hcc in tVe Vti fonnunct' of olhcr iJiaii Stdlidonf 
Duht'n It it fit’ .SV/.7/ Xctjhtjt'nrt’ amouiils to ('nine. 

721. WluTa tlio dnl_\ to Lake care iinj)osyd hy tho common law’ 
foi the lienelit of the juihlic is identical with the duty iniposod for d is 
the henelit of aii individual, the want of c.ire reipiireii to constitute 
criminal negligence is in general at least as gteat as (liat required 
lo found an aclimi for d,i.mages(i). In such c;’. timrefore, Avlime iii"ditjui*ca 
tiKU’e is crinhiial iie.'d'.,ei'-co tliere is also civil liahilitv uide ..i 


(j) S('c ('li'ilij, i'll. 1,1,!mm it (‘0. V hJmby Gtia (.'o , fIS0(>| 1 Q. ]>. i.tr 
Wua.'^,.} , at V ■»;'! ; ^■'C Itawmm <t (U>. r. Hiiofi'j/ i'thtut Comiotl, |I!M1| 
li i\. 11, KO, A I’l'oin Lcolit I v. JiJoxItni (ITT.'lj, 11 Wils 4G1, it iip]i.'«i . 
lhat j1 a jif'Soa f i»j\ out statoior^ dulies in an oji;,o,miunier. iomI 
co'.ild liavi' aioek'd llu* injury llxTcny can:-“(l, be ]< l<al»lo; and see rw.;,- 
♦..’uK* II <‘.if itniimj CouiKil v. Ilohiifulli Vihan Httvtloiy Ai‘ilioft(;i, [1S!)J| i 
Q. 11. Sl2, A ; 4.-0' V Dotkixitj I' n'um (iiuirditin'i (isvol), 2i) ('h. ]) .VJ'i, 
('.A ; SitiDiili’is V. IloIhroH Didr'ft liotni! oj 11 ();/'•, |1S*1,)| 1 (J. B. 01; 
I'l'.nniioht V. ili«l(1cri>lii’l(l ('oifioiaiitni' (l'>()2), 1!) T L. B 07, A A , wb* 'c 
ilie .slal.ute cave a. riglit to mdividnals injured to sne lor penalties); aed 
bee title, J’l jim<; JIkactii .vnd L-uwt. i kition 

(r/) ^orlh Ktihleni It<ttl. t’u. {Ditvdou elf) v l!o«/'V< (1871), 1/ Jl 7 
II.'L 12. II W,.' V CtilcJon.im Jtail. Vo ([880). 2:5 Sc. L. it. 708; 
ir<//t«nH« V (Ueat ir<'.s,‘^ni !hul. i'o (187-t), Jj. ll b BkcIi. l.">7 (".iteso.-ni 
j)t b'vi'l erossiiig iibore the, .statuIc enjoim'd llv'y slionld be ebwd) ; 
J.’hn.nirs v, Ltuii'tuhttp. and Yoihshire JiuiL Vo. (ISBJ), B II 8 Kteb 2SiS, 
E\. ('ll.; sec title ('.vv.inens, Yol IV . j) 52. 

(A) Liglibs aie rio.v rcqiiired to be placed on certain vel!ie\'.s at iii'dif ; 
see Llglds ou Veliieli's Act, l‘.)U7 (7 Edw. 7, c 45), Ijoeal ({overniiieut .‘ej, 
1888 (bt & 52 Vict (• -Il),s 8.5; LocoiuotivcB Acts, lHt>5 (28 iV 2U Viet, c, SIJ) 
and 185)8 (01 \, 02 Viet e 25)). b. 5; and Ijoeoinotlves on He^luva.vs Aei, 
1800 (51) A' 00 VicL. c. 2'i) [{reach ot this dul,v, aUbou'.h tm.ij'jh.dde ou 
suitinuiTy coiivictioa wilii a tme, would he cvideiici* ol iici'ligencis in case ot 
a collision oc<*nriing at nigbt; conip.'ire WalLer v t^hyllou (1890), 6U .1. 1’. 
."IS ; 11 lUi.ihi't V. (liovM (185)0). 12 '1'. L Jl. 450 (casf-s on by«'law.s bci'oio 
tho Lights on Vehicb.s Act, 1907 (7 Edw 7, c. 45). M hero, lioweyev, tho 
provisions oi bje,-laws Jiio such th.d. they cainu.t be eoiuphed with literally, 
a bicach doc,.s not alw .ays cairy wii b it liability lor negligence. Thus where 
a byo-hi'.v obliged a cabiu.»u to be either at the horse's hca<l or ou tlie driver’s 
seat, and tho oabmau went to I be back, ol the cab to get some food for the 
horse, which thereupon bolted and injured tlie, phuntilt, it was Jield that 
tlie bleach of the bye-law was not ncgligont (A'/nuc v. (JroaU & Sons 
(1885), 22 Sc. L. 1* 792). As to lights at sea, sec title, SnimNO and 
Navigation. As t,o lights on motor cars and bicycles, see title Stukei 
AND AkUIAL Tu.AKFTC. 

(i) li. V. Xoaken (1866), 4 F. & F. 920 ; Edsall v. HitsneU (1842), 4 Man. 
& 0. 1090, 1099 ; E. v. ilarluns (1804), 4 F. & F. ({oG ; E. v, Lotoe (1850), 
3 Car. & Kir. 123 ; E. v. EicholLs (1875), 13 Cox, ('. C. 75 ; E. v. Fra/nkhn 
(1883), 16 Cox, C. C. 163; E. v. Doherty (1887), 16 Cox, C. C. 306; compaie 
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Nfiuligence. 


Sect. 3. civil process is for some reason unavailable, as in the case of an 
Negligence infant in arms neglected by its parent (A), or in a case where con- 
in the Per- tributory negligence, whicli is no defence in a criminal charge, is. 
tormance of available in a civil action as showing that the real cause of the 
^SteTnto^ injury was the act of the party injured { 1 ). 

Duties etc. 


Part IV.—Negligence arising out of Special 

Relations. 


Sect. 1.— Curriers hf Itoad, h}/ and hj 

Sun SKrT. to /\r.s.sn///tT6 or therr hinmaqr. 

Duty and 722. A carrier (wi) of passengers for hire undertakes to carry his 
(wTainer of^ ])a.ssengers (n) with due care and to carry them safely as far as reasou- 
uassengMs” ‘•' 1 ’^^' forethought can attain that end (o). He is liable for 

till- inrc. any negligence on the jiart of himself or his servants (p). He is 

answerable tor the soundness and snlliciency of any means of con¬ 
veyance jirovided by liini, and is bound to provide against defects 
Ijy periodical examination wbon necessary, and it is pr'md facw 
evidence of negligence against him if a ])assenger is injured by 
reason of want of soundness or sufficiency, or want of such 
examination, of the means of conveyance ( 7 ). 


Hammork v. White (1S02), 11 D. (N. s ) oSS ; !!. v Ftulon (1830), I Lew. 

170 For oxaiuplcs ot raises where the oiulshioii or breach of somo 
duty to take care amonul^ to crime, see title Cuiminal Law ani> Pitu- 
cjcn'iuiE, Vol. IX., p. r)82, uotc (Z). 

(/.;) This duty exists at common law’apart from the Children Act, 1908 
(8 Edw. 7, c. fi7). Fait II.; see./?, v. Friend (1802), Ituss. & Ky 20, 
C R.; and title Ckiminai. Lvw a^o PnocKoritK, Vol IX., pp. 582 
el .seq, 623 ; and see the noti'h lo ibid, pp 582 el xeq. 

il) See title Cjuminal Laiv am> PROOEDiinE, Vol. IX., p. 586, note (c). 
Evidence to show contiibutoyv negligence on the part of the deceased is 
relevant, as tending to prove, (hat the negligence of the accused w'as not 
Die real cause of the death of the dciceasod; see II. v. Bnnney (1894), 
6 Queensland L d. 80. As to con tributory negligent, see pji. 445 et seq., 
■post. 

(rtil .\uy iierson who caiiies goods or passengers for hire or gratuilAmsly 
is a earner; see title Carimek.'^, Vol. IV., p. 2. 

(ill A pasionger is one who travels or is carried in some vessel or vehicle, 
((Ixfoi d English Dictionary); coiiijiaro note (d), p. 429, post. As to whether 
tlio payment of a fare is for certain purposes essential, see The Lion ” 
(1869), L. R. 2 P. 525 ; White v. JlouUon (1791), Peake, 113 [811; Aston 
V. fhaven. (1797), 2 Esp. 534; IlamiliO’n v. Caledonian Hail. Co. (1857), 19 
Dunl. (tit. of Se.ss.) 457. 

(w) See title Carriers, Vol. IV., pji. 44, 45 : i^imson v. London General 
Omnibui^Co. (1873), Jj. IL 8 (' V 390 

(«) Ansell V. Waterhouse (1817), 6 M. & S. 385. 

iq) Israd v. (tlnrh (1803), 4 Esp. 259 ; Francis v. Cockrell (1870), L. R. 
6 C. Jl. 601, Ex. Ch.; Simson v. London General Omnibus Vo., supra. * 
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A gratuitous carrier is bound to exercise due and reasonable care 
and skill (r), and when his occupation or profession implies the 
•possession of a certain degn'.e of skill he is lialde for injuries 
caused by his failure to use tlmt degree of skill (s). 

723. The liability of a carrier of passengers may be varied by 
contract (0, and may, in the case of a railway having statutory 
powers, be altered by enactments relating to the provision of means 
of, and facilities for, conveyance and incidental accommodation, 
and to the liability incurred {a). 


Sect. 

Carriers by 
Road, by 
Railway, 
and by Sea. 

Duty of 

i^nitmtons 

fMi'iier 

Variation of 

liability by 

contract. 


724. A railway company is liable for negligence (6) in the per- Liability of» 
formance of any duty oi‘ tlie t'xercise of any power conferred on it 
by statute for the benefit of passengers if such negligence causes 
injury to any passenger, whether be is being carried for reward or 
not (c). It is also lialile to any passenger for any negligence, 
whether occurring on its ox\n line or iiotfd), in the performance 
of tho contract of carriage, when such passenger is carried for 
reward (c). It is also liable to any person lawfully on atiy part 


(r) Lijgo V. A'ewbould (1854), 9 EvcL. 302; An din v. (rreat Wedern 
Bad Vo (1867). L. R. 2 Q. 13. 442, Moffattv. Bule.man (1869), L. R. 3 
r. C. 115; Foulhex v. MdropohUm Didrict Bad. Co, (1880), 5 C. P. 1). 
157, C. A., prr IIagoalcay, L,.J , at p. 164; Harris v /Vmy d; Co., [1903J 
2 K. B. 219; and si*« p. 367, aaffl. 

{«) See title pAUiiiens, Vol JV., p. 5 ; and see ]>p 368, 371, ante. 

{t) See p. 428, po.d. 

{a) See title Raii-way.s and Canals 

(5) Railway companies are bound to use proper caie and skill in carrying 
their passengers; tJiey ai'e not lialde as couiuiou carriers ot iiassongeis 
independently ot negligence (East Indian Bail way v. Ealidas Mukerjee, 
[19011 A. C. 390, P. C ). 

(c) See title Cakrieiis, Vol. IV., p. 46; Mardutll v. York, Sewcaslle and 
Lerwick Bail. Co. (1851), 11 C. B. 655 ; Austin v. Great Wesleni Bail. Vo., 
eapra ; compare 6’oylc v (hent Eoithern Bail. Co. (Inal), 20 Ia R Ir. 409 

(d) The liability is oo-extensive with the contractual lelatioii (Great 
Western Bath Co. v. Blake (1862), 7 II. & N 987, Ex. ('h ; Tfmnas v. 
Bhymney Bail Co. (1871), E R 6 Q. B. 266, 273 ; Daniel v. Metiopohtan 
Bail. Co. (Diredors etc) (1871), L. R. 5 U. L. 45, 55, compare Weighty. 
Midland Bail Co. (1873), L. R. 8 Exeh. 137). There is equally a duty 
to take care whether the obligation to carry arises tioiu conli act or from 
statute (East Indian Batlway v. Ealidas Mnkeijre, sapia, at p 402). 

(e) As to the question how far the carriage, iiheie tliei'e is a contract, is 
in pursuance of a private contract and not nicieh ot a public, duty, see 
Lyles y. Bouthend-on-Sea Corporation, [1905J 2 K.. 1$. 1, C', A. As to what 
constitutes a contract with the passenger, see Bnen v. Bennett (1839), 8 
C. & P. 724 ; Cooke v. Midland Bail Co. (1892), 9 T. L. R 147, C. A. As to 
special terms exempting the carrier from liability, see Me,Cawley v. E'urness 
Bail Co. (1872), L. R. 8 Q. B. 67 ; Gallin y. London and North Western Bail 
Co. (1876), L. R. 10 Q. B. 212; and note (o), p. 428, post. As to tlie 
necessity of knowledge or adequate means of knowledge of such special 
terms in order to make them binding, see cases cited in notes (p), (</), 
p. 428, post, and notes (r) —(c). p. 429, post. In the case of an infant, 
even if the contract contains an express exemption of the carrier from 
liability for negligence, the carrier still is liable (Flower v. London and 
/forth IVcslmi Bail Co., [1894] 2 Q. B. 65 ; sec title Infants and Children, 
VoL XVIL, pp. 63, 64). 
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of its premises for any injury caused by negligence on the part of 
the company or its servants (/). 

726. A passenger is entitled to take with him while he is in 
transit (<■/) a reasonable amount of ordinary personal luggage (/^), 
and tlie obligation of a common cairier in reference to the 
luggage so taken (/), so far as it is not varied by statute or by specml 
(■ontraet (/.), is to afford reasoiialde facilities for the carriage of it (1), 
and to be responsible as a common carrier for the sahity of it so far 
as it is witliin tlie carrier’s custody and control [m). 

728. A railway company receiving a passenger’s luggage or otlier 
chill It Is in a cloalv-room is, in the absence of special contract, only 
hound to take ])roper care that the luggage or other chattels are 
.s.ifely kept from loss or injury (u). 

727. A s])ocial contract limiting the liiihility of the company, 
eiiluM’ in i\ sped of a contract of carriage or a deposit ol chattels, 
may be entered into and may result from the aociptance for 
carriage of a passenger or tlie deposit of a chattel, wiih notice of the 

social terms on which the coiiijiany agre/.s to carry or to accejil 
t '.1 deposit, and will so re.-mlt if the special terms are either 
liroiiglit to the knowledge of the passenger or liailur or are so 
brought to hi.s ailentiou that it is reasonable in the circunistanees 
t'» assnmo that ho assented to them ((•). Such an assent will be 
a.itapnod without actual knowledge wlicre the pas.senger or bailor 
know'S that a ticket, receipt, or other doemnont Itanded to him coii- 
tin'ii.-; writing, wlmther it is ])rinted on the back ( p) or on the face ( 7 ), 
and that the v/riiing conlains conditions, or whore the delivery to 

{/) h'e/’bin V Wt'tlrm Jii'il ('0 (1S77), 37 1j 'f. v. 

Iiliifmneif lidil Co (JH72), 2(5 L. 'V S70 : Thuh'liet v (uvul || « Rotl. 

Co (18!)3), 10 T. L. Ji 13, (,’ A.; Dublin, VCirUotr oiid U'cjJoal Ilml Co. 
V. (1878). 3 App ('us 115.7 (|»(tsoii.s cn>ssing railii and injured by 

iiodig''iiec) ; Jhiti'if v. London and Soulli Wefttern Jlail. (' 0 . (IS83), 12 
It. H. 1>. 70, (' A. (pen^ou injnu'dwbile on public loot\\ay). For otliei 
s ii'laliiig to pcrsou.s injured while on a level crossing, see nole- (c), 
)). 388, <inh>. and note (/), p 3‘.)3, awfe, cotnpani note (0. p 401, nnic , .ami 
for otlicr (:a.seH where persons so injured were theiu.'.clvcs gniUy of con- 
ti Initory m'ghgence. see ]> 44’i. (iokI. 

(ff) Soo litle Vaimmkks, Vol I\’ , pp 42, 43. 

(h) Ibid, p. 40. 

(?) Ibid , p. 41 

(k) Lbid., i). 4‘i, 

(?) Jhid.. T ). 40. 

(/.i) 1bi(L, p. 42. 

O') See title JJailmknt, Vol t., p. 549 , jf fjjg company fails to take 
sn.'h care it is responsible for the value of the chattels, but not for conse- 
fjuential damages aiising from tlie lo 88 (t?)id ). 

10) /iincy Soiilh Eauiern Rod. Co. (1869), L. It. 4 Q, 1’ 539 ; Darker v. 
Soidb Foidein Rail. Oo., Gabell v. Name {ISIl), 2 (1. P. I). 416, (\ A., por 
.MeI/LI.sji, L-h, atpp. 423, 423; and see titles llAinMENT, Vol. I., p. 549 ; 
(‘■iBKiKKS, Vol. lY., pp. 29, 54 As to the necessity for such an agree- 
ni'-nt heiiig not nnreasouahle, see title Cabriers, Vol. IV., pp. 28, 31, 
3,7, 36 

(p) Jlrnrh V. Great We&tern Rail. Go. (1876), 1 Q. B. I). 515 (clear refer¬ 
ence on face to conditions on backl. 

(5) Stewart V. London and ^o)lh Western Rail. Co (1861), 3 11 & C. 13i4* 
compare Henderson v. Stevenson (187.7), L R 3 Sc. & Div. 470. 
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him of such ticket (r), receipt (a), or other document (/»), in suith a i. 

manner that he can see that there is writing on it, is reasonable Carriers by ' 

.notice that the writing contains conditions (c). Road, by 

Railway 

728. The, liability of a carrier of iiassengors by sea (d) is altered, jjy 

in the case of a ship, by stiitutoiy enactments relating to the ship, - 

the manning anil e({uipmeiit of ii., the provision made for passengeis Lu-ibility of 
on it, the making of the contract of carriage and breaches of such ^ 

contract (c), and the liahild.y in respect of injuries to ])assongers 

from negligence in the performance of such contract (c). 

Independently of special conditions imposed by statute or by 
contract (/’), the owner, and, on his behalf, the master of a ship, is 
bound to make reasonable provision for the food (//), comfort (h), 
and accommodation (i), and to take reasonable care for the safety (,/), 
of passengers throughout the voyage (/r), having due regard to what 
is customary in that r('S])ect(0, and to provide reasonable facilities 
for the carriage of a ])assenger’s luggage (in), provided it is not in 
excess of what is usual on a similar vo}agc(»). 

»Srr*-SiR'r 2. —Ihnuage io CJiKifh, 

729. A common carrier of goods is responsible for the safet> i-'niniitv of 
of the goods entrusted to him in all events except when loss or 

injury arises from the act of (lod, or the King’s enemies, or is jr'oods. 
causoil by the inherent defect of the goods (o), or by their dangerous 
nature, unless the carrit'r knew or ought to have knowm of it, or 
by the act or omission of the consignor liimsolf or of some 

(r) Le BUmelie v. Loudon and North Western Kail. Co (1870), 1 C. P. T). 

286, V. A 

(«) Sec title IjAilmknt, Vol T., ]» 549 

(h) Lorljfcr V. InietnaUoiUil Sleeping Car and European Erprens Tiain 
Co. (1802), 01 L. .1. (y. B ) 5(H (utlicinl j^mde); Woodqate v. Gieat HVKtfrn 
Lad Co. (1884). 51 L. T. 820 (time table). 

(c) liiehardson, Speuee & Co, and “ TA>rd Gough" Sleaniship Vo v. 
liou'ntree, [ 1894J A. L’. 217 As to conditions in bills of laihuj>, see Crooks 
V. Allan (1879), 6 Q B. D. 158 (type too small to atiraot notice); title 
iSiin*riN<i AND Navioatjon. 

(d) The term *■ itaf'sengcr ” for the purposes of the l^Ierchant Shipping 
Act, 1894 (.57 A 58 Viet, c 60), Part IIT,, includes any ])''rson earned m 
a ship other tlian the master surd cre-w, and the ob iior, his lamily, and 
servants (Mercluant shipping Act, 1894 (57 & 58 Viet c. 60). s. 207 ; The 
Hanna (1800), L. R. 1 A. & E 283); compare note (n), p. 426, ante 

(e) See title 8 iui*i*ing and Navigation. 

If) Any leasoiiablo perron must suppose that there will, in a contract of 
caniage of a passenger by sea, bo couditious regulating the conduct of the 
passenger, and giving the shipowTier powers of control, without which it 
would bo inipos.sib]e to secure the safety of passengers or their luggage 
(Acton V. Casile Hail Cachets Co. (1895), 11 T. L. 11 518). 

(g) Hiordet v. Jlrodie (1812), 3 Camp. 253; Chamberlain v. Chandler 
(182.3), 3 Mason, 212, 245, 240. 

(h) Andrews v. J.ittle ifc Co (1887), 3 T. L It. 544, C. A. (neglect to 
provide means for getting out of berth). 

(t) Adderley v. Coolcson (1899), 2 Camp. 15. , s'*! 

(j) Andrerws v. Little d' Co., supra. 

(k) As to the coimneucement ol the voyage, see OillanY. Simpkin (1815), 

4 C-aiii]). 241. , 

(l) Ibid. 

^ (m) Vpperton v. Union-Castle Mail Steamship Co. (1902), 19 T. L. K. 123 

(luggage stowed in vacant lavatory and damaged by water), 

(n) Macrovo v. Great Wesl^em Ttnil. Co. (1871), L. K. 6 Q. B. 612. - 

(o) See title Cakuiers, Vol. IV., pp. 10, 27, and see p. 371, a,nte. 



, Sect. 1. 

‘ Carriers by 
Road, by 
Railway, 
and by Sea. 


Variation of 
liability. 


Liability of 
carriers in 
other ca&eiii,' 


Tiiability of 

gratuitous 

bailee. 


Negligence. 

person for whom the consi},mor is responsible ( p ); and, save in 
reference to these excepted cases, it is unnecessary to allege any 
wiint of care in an action for loss or injury {q). In reference to • 
those excepted cases he is bound to take all reasonable means to 
])rotect the goods from damage arising in consequence of any of 
the causes above sjiecified, and, if he negligently fails to do so, is 
liable for any loss or damage resulting from such negligence (r). 

The common law liability of a common carrier of goods for loss, 
injury, or delay cannot be varied by the exhibition of a public notice 
purporting to vary it («), but may be varied by statute (/, or by a 
special contract with the consignor in relation to the goods carried (a). 

730. A carrier of goods who is not a oominon carrier, or a 
common cairier when carrying goods of which he is not a common 
carrier, or w'heii carrying goods outside the scope of his public 
emijloyment, is liable for negligence in such carriage (a’), but may 
protect himself from such liability by a contract which contains 
sufllcieully clear language exonerating himtj-). 

A shipowner carrying goods by sea is entitled to limit bis liability 
for loss arising from the negligence of the luastor or crow of his 
ship without his own fault or privity (a). 

Skot. 2.— Bailees. 

731. A gratuitous bailee is, in the absence of any special agree¬ 
ment, bound to exercise that degree of diligence {h), in the safe 
custody of the chattel entrusted to him, which men of common 
prndoncG exercise about their own affairs, and is liable for negligence 
if, after taking into account all the circumstances, he is found to 
have failed to exorcise it (o). 

(p) See title Cakrikk.s, Vol. IV., pp. 8, 9, 15, 16. As to his duties in 
rchpect of delivery, see ihul.. pp. 11—17; Ihistol and Exeter Jiailway 
{Directors etc.) v. Collins (1859), 7 II. L. Cas 194 As to his duties in a 
ease of stoppage in transitu, see titles Carhieks, Vol. IV., pp. 96 et seq ; 
Sale of Goods; Shipping and Navigation. 

{q) See title Gauuiers, Vol IV'., p. 8; Derereux v. Barclay (1819), 2 
B. & Aid. 702 

(r) See title Caijriers, Vol. IV., pp. 9, 16. 

(«) See ibid., ]». 16. 

{t) Ibid , pp. 21—35 

(m) Ibid., pp. 16, 30—33. As to charterparties and bills of lading, and the 
special exemptions contamed therein, including clauses cxem])tiiig ship¬ 
owners from liubilitj lor negligence, see title Shipping and Navigation. 

(w) Moffat V. Great Western Bail. Co. (1867). 15 L. T. 630 ; rickeiing v. 
liorth Eastern Bail. Co, (1887), 4 T L. E. 7, (,. A. ; Sniith v. Midland 
Bail. Co. (1887), 4 T. L. R. 68 ; Ainsby v. Great Bodbern Bail. Co. (1891), 
8T. LE. 148 

(.r) Bositi and Turpenline Import Co. v. Jacobs Co. (1910), 27 T. L. E. 
259, H L 

(u) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 592; and see 
title SuiiU'i.vG AND Navigation. 

(6) irflsoa V. Brett (1843), 11 M. & W. 113; see title Bailment, Vol. I., 
p. 531. 

Jfi) See title Bailment, Vol. 1., pp. 631,632; and see p. 374,flMt« Meie 
inabihty to find goods after a lapse of three years is not suflioient to 
e.-st^iblj.'di nfgligeuee {VoweU v. Graves tfc Co. (1886), 2 T. L. E. 663); but 
if mey are not returned the burden of proof is on the bailee {Bain v, 
Btrang (1889), 16 R. (Ct, of Sees.) 186; Sutherland v. Hidton (1896), 23 R. ^ 
((‘t. of So8j9.) 718). As to the liability for the act or default of a servant, 

V. Bailey, [1906] 1 K. B. 237, 0. A.; title Master and 
SERfANT, Vol. XX., pp. 249 et seq. 
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A bailee for reward in the absence of special contract is not an 
insurer, lie is Iwimd to exercise such care as a careful and vip[il!i,iit 
man would exercise in the cust«)dy of liis own chatiels of a similar 
'description and cliaracter (d). 


Sect. 15.- -Jiiiikecju'rs. 

732. An innkeeper is bound to take reasoualde care of the per¬ 
sons of his guests (e), and is liable for any damage resulting to them 
from his negligence while they are his guests (./). Tlis duty to take 
reasonable care extends to all food and acconunodation which he 
provides or liolds himself out as providing for his guests (//). 

733. An iiiiikeojier {h), in the absence of special jirovision by 
contract or statute, is bound to keep the goods of his guests wln'ch 
are brought to his inn by them, w'ithout subtraction, while they are 
his guests (j), and he is liable for any loss (.;) of oi damage to such 
goods (/r) unless the loss or damage arises from the misconduct or 
negligence of the guest wdio ow'iis them (/), or of someone for whose 
misconduct or negligence the guest is responsible (/a), or fiom the 
act of God or of an alien enemy (ii), or unless the guest has himself 
assumed the exclusive control of the goods in such a way as to 
relievo the innkeeper from responsibility (o)- If he retains the 
goods of his guest in the exercise of his lien ujion them for charges 
due, he is not required to use greater care in their custody than ho 
uses as to his own (p). 

734. The liability of an innkeeper iii resjiect of damiige to the 
person or goods of his guest may he limited by special contract. 
His liability to make good any loss of or injury to his guests’ 
proporty, not being a live animal or carriage, to a greater aiiiouni 
than i'bO, is limited by statute, provided the notice required liy the 

(d) See title Bailment. Vol. I., p. 544; Smith v. Cook (1875), 1 
Q B. D. 79; and see p. 3G8, ante. It has been held that, whore goods aio 
taken from the bailee by order of a court of law the fact that he, having 
informed the court as to the bailment, did not inform the bailor as to tho 
proceedings is not evidence of negligence {Ranson v. Fliilt, [1911] 1 K IS. 
499) 

(e) Sec title Inns ant> Innkeepers, Vol. XVII, p. 313 

(/) As to what constitutes a guest, see ibid, pp. 313, 318; Afford r. 
Prior (1866), 14 W. It 611. As to tho duty to persona who are not guests, 
but are volunteers or licensees, see pp 385, 391, ante. 

(g) Sec title Inns and Innkeepers, Vol. XVII.. pp. 3(I2, 307. 

(h) This liability is confined to an innkeeper strictly so called ; see title 
Inns and Innkeepers, Vol. XV'II., p. 316. Keepers of.lestaurants, 
boarding-houses, or lodging-houses, Avhioh are not inns {see ilnd., pp. 308, 
316), ate only liable if negligence is proved; see lUtzen v. Nicola, [1894] 
1 Q. B. ifiJ: Scarborough v. Cosgrove,, [1905] 2 KB. 805, 0. A. 

(t) See title Inns and Innkeepers, Vol. XVII., pp. 314, 317. 

Ij) Including loss by an accidental fire; sec Tlwrogood v. 3/rtr«A.(18l9), 
Gow, 105. The fact of lo.s8 is 'primd facie evidence of negligence 
{Dawson v. Chamney (1843), 6 (j. B. 164). 

(A-) The goods iiicliide a horse left, at an innkecpei’s livery stable {Day v. 

(1863), 2 11. & G 14). ^ 

(1) Ofyenheim v. White Lion Hotel Co. (1871), L. R. 6 0. P. 515; com¬ 
pare Talley v. Great Western Rail Co. (1870), L. B. 6 0. P. 44. '* 

(to) See title Inns and Innkeepers, Vol. XVII.. pp- 319, 320. 

* («) See ibid., p. 321; Richmond v. Smith (1828), 8 B. & C. 9. 

(o) See title Inns and Innkeepers, Vol. XVII., p. 320. 

ip) Angus v McLachlnn (1883). 23 Oh. D. 330. 
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siCT. 3. statute is duly exhibited, unless the loss ocenrs thmugh the wilful 
Innkeepers, act, default, or neglect of the innkeeper or his servant, or unless tlie 
property has been depositi'd with him expressly lor safe eustodytt/). 
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Sk(T. 4.— PxmlinH. 

735. The diiiy of a Irnilo'r, as to ])!iynients out of tlio funds 
of a customer in his hands is to pay cbe(pu!S to order of a iianu'd 
))ayee whicdi id e draw-ii on him liy the customer, ])royided he has 
111 his linnds funds suliicient and available for the jmrposc. If the 
hanker refuses lopaywlieii there are funds available, o’- jiays his 
customer's funds to a wrong ]>arty, there is a failure to fulfil this 
duty irrt'sjx'ctive of any ])roof of negligence on f he banker’s part ). 
Jfthe cheipie is made jiavable to a lictitious person or to hearer, 
the hanker is not halde if he paid it in good taith and without 
uegligi'nce (.s). 

A tliu’d party cannot reipiire information fj'om a haiilcer us to las 
customer’s account except under compulsion of law, ami a hanker 
who answers impiiries regarding his custoim'r’s iiosilioii is not 
responsible for loss or damage sustained in const (jticnce, unless sucli 
answers are put into wrij.ing and signed by bim(/). 

The rehiliou of banker and customer does not of itself impose a 
duty of honouring the ciislomer’s accejitances [u), hut such a duty 
maybe impo.'od by som<' special arrangement,exjiresscd or implied, 
in resjiect of genuine hills of exchange, and where sucJi a duty 
('\ists, the hanker, in the absence of special terms, iS under a duty 
to jiay to the ]K'rson named as payee (/'), or by spi cia! ari'angement 
may he liable only in respect of a failure to take. U'asonable care, in 
aset rtaining the idenl.ity of that jim-son 

Where a hanker is by hiw' or liy such a S[)ecia1 arraiigiment 
under such a duly towards his ciistoHun-. the eustonu'r owe.s a duty 
to the banker ta) to take such reason,;,hie care and jii-ecaulions as 
must be taken to have been in the contemplation of the jiarties 
when the relation of hanker and customer, or the siieci.il arraiigij- 
ineiit, as the case may he, was ('iitered into(/;), and wliere tlie 
cii.sfomer’s negligent omission to perform that duty causes the 
hanker to be misled into the act or detanll coinjilained of, the 

(q) IniikeoiKUS Act, 1SG3 (2l> &. 27 Vict. c. 41) 'I'lio notice exLibileil 
must be an accurate copy oi ihid, s. 1, witJioul. I,be onii.ssion ot any 
material word (Since v. littcAtu (IS77), 2 Ex. 1). 463, () A.) See title Inns 
AND iNNkUKCKBS, Vol. XVll., p 321. 

(r) See title JIankubs and HANhiNO, V^)]. I., p. (502. 

(«) See litJfh JlANKisns and JSankino, Vol. 1., p. OOS , Bills of 
Exohvnob, Eitowi.ssoaY Noiks, and Negoiiabli!! Insiiiuments, Vol. II.. 
p. 474. 

(t) Sec title Bankers and IUnkino, Vol. 1., p. 643. 

(u) Bank of Uwjland v. VaqJnino Brothers, [iSiUJ A 107, per Lord 
Maonaouten, at p. 167. As to )»aying on an indemnity in respect of a 
lost negotlable. instrunicut, see title Ei^lUTy. Vol. XJll., p. 26. 

(r) /fu'd., per Lord Watson, at]) 131; and sec title J1 tll,s of ExoirANOis, 
Pkomissoht Notes, and Neootiaule In,struments, Vol II ,pp. o.'iO, 651. 

(a) The duty nuiKt be owed to the banker {Carlisle tmd Cumberland Bank¬ 
ing Co. V. Bragg, [1911] ] K B. 4S9, 0. A.). 

(b) y<rt)/aa: f7nio» V. H7)a’bc//(//tt (1876), L, II, 10 Exch 183: Young v. 
Orote (1827), 4 Bmg. 253 : heknd v. lAmngston {1S72), L. 11. 6 H. L. 395 ; 
Bank of England v. VagVimio BrolJiers, supra ; Seholfield v. Londesborovg% 
(MgH), [1896] A. 0. 614; KepitigaUa Bubber Estates, Lid. v. National 
Bm of India, Ltd., 19091 2 K. B. 1010. 
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cufltoineE be estopped from claiming in respect of sncli act or *• 

default (c). Bankers. 

736. Tlie duty of a banker in respect of bills of exciiang(i 
entrusted to liim for collection is to take all reasonulde suid ))ropor re„p..ctof 
steps bfiving regard to what is ciistoniary ^\itll rospict to tho Liiis for 
presentation for payment, and, in case ot refiusal, with rcsjKct to tlui '^uiic’ction. 
protesting of a bill, when prote-st is necessary (d). 

737. In respect of valuables deposited with a banker for sah; outj of 
custody, the standard of care reipfirod depends on whether the iwiikorin 
banker is to be regarded as a giatniious bailee or as a bailee 

for reward(r); but, whether the bailment is gratuitous or for dcpoMirti. 
reward, a hanker is not an insurer and contracts only to use 
reasonable care and diligence (/). 


Part V.—Liability of Particular Parties. 

Sect. J.-Privah' Pt'inoux. 

738. Actionalile negligence is a tort, and the person W'ho is pnn<Mi>ai mid 
under a duty to lake care,and fails to fullil that duty, is r('spnnsihb> 

for such failure, whetlier the duty rests on him and he fails to fuliil 
it on his own behalf, or as servant of or ag''.nt for another (g), and 
whether he hiiuselt, or someone for whom he is re&ponsilik*, is the 
person on whom the duty rests and who fails to hiliil it(/<). 

739. Any one of two or more joint toitleasors is hahhj for the joint 
tort, and ihorefore, whoie tw'oor more persons jointly owe a duty to lonteiwirs. 

~Te) See title KsTorPEu, Vol. XI11.. pp. 3sr) (iiogloct to give iiiforuialiou 
as to forgery), 400, 401, 402; Wollace's Trunfees v. l^tnUiUisgtm Ihirlmur 
Tufdeesl^l^Sn). 7 It. (Ot. ol Seas.), 645, 648. 

(d) See iurther, title Bain’KEKS ani> Bankino, Vol I., p. 508. As to 
cliequcs. see ihid., pp. 590 et sc.q. ; and see title Bills of Exoua:v'(!e, 

Promissokv Notes aku Meootiablk Instruments, Vol. II., p. 531. 

(c) I'eo titles Bailment, Vol. I., pp. 5J3, 534; Bankers and Banking, 

Vol. 1., up. 627, 628 ; and see p. 374, ante 

(f) lAuyd V Grace, K%iilh & Go, flOH] 2KB 480, 0 A, per 
Fakwkll. L.J.. at p. 513 ; reversed, for reasons not yet given (1912), 132 

L T. .lo. 534, 11. L. „ . , ,, , 

(g) Bee titles Agency, Vol. I., p 224 ; Master and servant, Vol X\., 

pp. 276, 277; Tort. ’ -j 

Ill) See title Tort. As to tlie rcsponsilnlity for a coiitra('.tor, see iotd., and 
no 471 472 imt. As t() the responsibility of a hnsband for his wife’s tort s, 
see titles Hu.sband and Wife, Vol XVI., pp. 436. 437, As to the 

re.spousibility of a master for a servant’s negligence, see titles Master and 
Bervant, Vol. XX., pp. 248 et scq.; Tort ; and see Lloyd v. Grace, 8milh 
(b Co suvra. The master is not responsible to a servant ni his employment 
for the noalicent act of a fellow-servant in the same einployinont; see title 
Master and Servant, \'o1. XX., pp. 132, 133; 7" 

18C. B. 797. approved of in Wilsonv, Merry (1868), B. B-1 & Div, 326; 

Hedley v, Pinkney & Sous Steouiship Co., [1892] 1 Q. B. 58,A. , 

Ooldncli V. Partridge, Jonet & Co., Ltd,, (1910] A. C. 77. It w to ho 
noticed that this defence does not apply where one servant sum a fellow - 
servant for negligence (Lees v. Ptfukeiley hvotherst [1911J A, C. 6). 
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Private 
Persons 


l*»*rsorin 

jijintly 

laterestei 


Liability 
affected by 
charac- 
t ensiles, 
capacity, nr 
relationship. 


tiilvG care and fail in the fiilfilnient of that duty, each one of them 
is responsible for 8iu*h frtilnn‘(»)* 

740. A person is liiil)le 'where, by reuson of his l)eing jointfy 
in possession of, or jointly interested \\ith another in, a chattel 
managed hy that other for the benefit of both, they owe a johit 
duty to tabe care and fail to fulfil it(/i), whether such joint duty 
arises merely out of such possession or ijiterest, or also out of 
statutes regulating the conditions under which the chattel is to bo 
dealt willi (/). 'I’bus a cab-proprietor in London {m) may be liable 
for damage caused by the negligent driving of the cab by the driver, 
although the relationship between them is that of a bailor and 
bailee (n ). 

741. Where it is souglit to make anyone lialdo for injury 
resulting from a failure to fulfil a duty to take care, an answer to 
tlui claim mav arise, not only out of the nature of the act alleged 
to be negligent and the circumstances in which it occurred, but also 
out of the characteristics of the person wiio ow'ed the duty {«), or 
out of the capacity in which he was acting (j)), or out of the relation¬ 
ship of the person to the j)arty injured (p). 

{i) Spp titles Shippino AND Navigation; Tout; see The F!e«cnmbe, The 
Devon<hhe, J*. 31, (’. A. As (o costs wJiPre one dclpiMlaut is found 

not to have bcpu iicgligonl, see Bullock v. London Oeneral Omnibus Co,, 
[1907] 1 K. B. 264, (!. A 

{!:) }>tu'ey v. Chamberlain (1802), 4 Esp. 229. 

(/) f>lerl V. Lester (1877), 9 (I. P. D. 121 (ilefpndant, rpgislen'd as 
“ managing owner,” was hci<l liable lor damage done by the hinp, although 
the latter was navigated by aiiotlior, w'ho chose the erew and tlu* ]>orts to he 
visited). The owner of a traction engine who lets it out on hire for a 
term is not responsible for the negligence of the hirer in its use, oi’en though 
his name and address remain upon it [Smith v. Baileii, [1891J 3 Q. B 4o:f, 
C. A., disapproving Stables v. Bley (1835), 1 C. & P. 614, which, if correctly 
reported, decided that if a person permits a vehicle hearing his name to go 
upon the highway he holds himself out as liable for the negligence of the 
person driving it). In Smith v. Bailey, supra, Lord Esher, M.lt., at p. 406, 
tihought that the utmost effect which could be given to that decision is 
that under such circumstances there would be primA facie evidence of 
liability, which might be met, however, by showing the truth of the mat ter ”; 
and see title Bailment, Vol f , pp. 564, 565. 

(m) To which place alone the London Hackney farriages Act, 1843 
(6 & 7 Viet. c. 86), applies; see, further, title .Street and Aerial 
Ti.affic. The I.ondon Hackney (Jarriages Act, 1843 (6 & 7 Viet. c. 86). 
wa.s passed for the protection oi the public, and, although it does not so 
exjnxissly enact, it has been interpreted as imposing Tcsponsibility on the 
cab-ownep.as if he were the master of the driver; see the cases (it esl in 
note (bL rnfin. 

(a) SmUh v. General Motor dab Co., Ltd , [19111 A. C. 188; see Gates v. 
Bill [M ) d* Son, [1902J 2 K. B. 38 ; Keen v. Henry, \ 1894J 1 g. B. 392. 
C. A., ovemiliiig King v. Spnrr (1881), 8 Q. B. 1). 104; King v. London 
Improved Cab Co. (1889), 2.’! Q. B. 1). 281, 0. A.; Venables v, Smilh 
(1877), 2 Q. B. I). 279; Bowles v. Hider (1856), 6 E. & B. 207 ; compare 
iJoggetlr, Waterloo Taxi-Cab Co., fAd., [1910] 2 K. B. 336, C. A. 

(o) Thus, whore tlie person is an infant or a lunatic, the duty to take care 

may differ from that required from a person of full age and sound under* 
Btandiqg; see titles Infants and Children, Vol. XVIL, pp. 46, 74; 
IiUNATICS AND PERSONS OK ITnsotJND MIND, Vol. XIX., p. 403 ; TORT ; 
pp. 362, 363, ante, and pp, 453, 463, post. , 

(p) See p. 435, post 
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Sect. 2.— Persons Aeiimj iu Partini'or Capacities. ’ 

Persons 

*742. AVhere a person who is alleged to have failed to fulfil a Acting in 
duty to take care was, in the matter out of which the alleged Particular 
duty and failure arose, acting on behalf of the Crown (</), or in a Capacities, 
judicial capacity (r), or as a witness (s) or counsel or a<iv()cate in 
a court of law (/), or as a public oflicial in the exorcise of statutory aiiecunj' 
powers or the performance of statutory duties (u), or in certain 
other cai)acities to which express statutory protection is given (r), oarJor * ° 
the fact that he was acting in such capacity may affect the extent of lability in 
the duty to take cave or the liability for a failure to fulfil it («;). respect of it. 

Sect, 3.— Persons Htaiulinii in Pai ticular Pelatioii to the 

I'erson Injured. 

743. The relationship of'the person to the party injured may Circum- 
aflect the duty to take care or the liability for an act or omission 
^^hich is alleged to he a failure to fulfil such duty (.r), as, for instance, 
whor(! the parties are in one employment (</). Or again, the duty duty.* 
to take care may he modified by some agreement with or consent by 
the party to whom the duty would otherwise bo owed 0). 


Part VI.—Proof of Negligence. 

Sect. 1.— Burden of Proof. 

744. The burden of proof in an action for damages for Burden 
negligence rests primarily upon the plaintiff, who, in order to pj’maillv on 
maintain the action, must show that he was injured by an act or 
omission for which the defendant is in law responsible (a). Except w'hat proof 
in those cases in which the law presumes liability from an act or involves, 
omission immediately upon proof of its occurrence (ft), this involves 


{q) See tirtes Action, Vol. I., p. 14; Constitutional Law, Vol. VT., 
pp. 413 etseq. ; Crown Peacticjs, Vol. X., p. 28 ; Tout ; aud as to negli¬ 
gent navigation of the King’s ships, see title Shipping and Navigation. 

(r) See title Constitutional Law, Vol. VI., p. 416. 

(s) See title Evidence, Vol. XI11., p. 688 ; Bynoe v. Bank of England, 
[1902] 1 K. B. 467, C. A.; Seaman v. Netherelift (1876), 2 C. P. D..63, C. A. 

(t) See titles Barristers, Vol. 11, p. 394; Solicitors. 

( u ) See titles Public Authoiuties and Public Officers; Tort. 

(\j) See title Tort. 

(w) This iu each case depends on the particular cii cumstances; seei 
also pp. 464 et seq., post. 

(x) As to the relationship of master and pupil, see title Education^ 
Vol. XII., p. 123. 

{ y ) See title Master and Servant, Vol, XX., p. 132. 

(«) See pp. 476, 479, 480, post. 

(ff) Hammack v. White (1862), 11 C. B. (n. s.) 688 ; Manzoni v. Lomlits 
(1880), 6 Q. B. D. 146 ; and see note [e), p. 363, ante. As to the exertions 
to the rule, see pp. 436, 439, post. As to burden of proof in general, see* 
titl% Evidence, Vol. XIII., pp. 433 et seq. 

(ft) See p. 439, post. 
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Sbot. 1 . the proof of some duty o\u (l by the defendant to the pbiintiff {c), 

Barden of aome breach of that duty aiul an injury to the plaintiff between 

Proof. vhich and the breach of duty a causal connection must b(! 

■ established (c). It is, therefore, insufficient for the plaintiff to 

prove a broach of duty without proving injury (/), or to prove 
injury without provin:^ a hi each of duty (y), or injury which may or 
may not be due to a breach of duty (7/). 

W'honimi'den If, liowever, he iiroves injury due to facts which can only ho 
BhiftL-d, reasonably explained hy aliriluiting nogligonco to the defendant (t), 
or which point priinn June to negligenco on the latter’s part {j), 
the burden of proof is shifted, and it is then for the defendant to 
show llnit ho has taken all reasonable precautions in order to avoid 
liability for the act coin])lainod of (/>'). 


((*) Jlenren v. I'etuhr (1883), 11 Q II. Jl r)()3, (\ A., fei Buktt, M.R , at 
p 507 ; O'Neil v. Ererent (18S>2), 61 Jj .1. (o w.) 453 

(d) Toometj v. London, Brufhton diul t^oidh Cotint If ail. Vo. (1857), 3 C. E. 
(n. s.) 146 : Cornman v. EttHiern (Jonniies lintl ('o. (18.10), 4 11. A; N. 781, 
7S6; Welfare v. Brighton Rati. Co (1869), L. K 4 Q. JI. 693 ; Cotton v. 
Wood (1860), 8 C. H. (\. ? ) 568. 

(f) Hannon v. Lanemhiie and Yoii.Hihc Rad Co. (1872), 20 W. 11. 297 ; 
i^niilh V. Midland Rail Co. (1887), .17 L. T 813 ; MetropoUlan Rail. Co. v. 
Jaclson (1877), 3 App. (’as 193. 

if) Remorquage d llelice [SociMe Anonynie do) v. Bennelis, [1911J 1 K B. 
213. 

(</) Lonegrove v. Loudon, Biightoii and t^onili Coani Rml. Co. (1864), 16 
(’ 13. (n. s ) 669, per Wn.i.ios, ,1., at p 692 
(/i) Bird T. Great Noiihern Rad. Co. (1858), 28 L J (sx.) 3 ; Smilh v. 
G'leat Easleiu Rail Co. (1866), L 11. 2 0 1’. 4: Cseeh v. General Sleani 
\avigntion Co. (1867), L Tl 3 C. I’. 14 ; Bridgen v. North London Rail. Co. 
(1871), L. R. 6 Q. 15. 377, Ex. Cli. ; Smdh v. Midland Rail. Co., supra 
(the more fact that cattle were I'uuud to bo iujuicJ when unluadcd 
iioin defendant’s trucks, whereas they were sound when loaded, not 
siillicmnt to establish negligence, for the injuries might have been due to 
some other c.ausc, such as the restiveness of the cattle); compare 
Hheflield and Lincolnshire Rail. Co. v. Woodcock (1871), 25 
L T. 335 ; Boivell v. M'Gh'nu and Bradhiw, (1902] 2 I. R. 154, 190, (5. A,; 
Daniel v. Metropolitan Rail. Co. (1868), L. R. 3 (^ P. 216, 222 ; reversed 
on anoth(T point (1871), L. R. 5 H. L 45; Williams v. Great Western 
Rail. Co. (1874), L. R. 9 Exch. 157. 

It) Cseeh v General Steam Navigation Co., supra, disapproving Great 
II (Stern Bail. ('o. of Canada v. Fawcett (1863), 1 Moo. P. C, C. (N. s.) 
lol ; The Olendarvoeh, [1894] P. 226, (). A. 

{j) Simsou V. London General Omnibus Co. (1873), L. R 8 C. P. 390; 
compare Skinner v. Loudon, Brighton and South Coast Rail. Co. (1850), 5 
Exch. 787 ; Williams v. Great Western Rail.Co., supra; and see Wakelin v. 
London &nd South Western Rail Co. (1886), 12 App. Cas. 41; Paterson v. 
London, Tilbury, and Southend Railway (1912), Times, 16Lh March, C. A. 

(/■) See cases eited in notes {)(), (i), (j), supra. To establish negligence on the 
part of an employer at common law, it is not sufilcient to show that a servant 
was injured by machinery wliieh went wrong for some unexplained cause 
{Mnefnilane v. Thomson (1884), 22 Sc. L. R. 179). The contrary had been 
decided in Walker v. OIscii (1882), 19 Sc. L. R. 708, but this case was doubted 
and distinguished in MaefarUnie v. Thomson, supra. In Ramage and 
Ferguson v. Forsyth (1890). 28 Sc. L. R. 26, where tne nature of the work 
(shipbuiidmg) rendered it neijessary for certain manholes to be left open, it 
was stated that, in order to succeed, a servant, who w'as injured by falling 
througJi one of jibem, must prove how they could have been protected and 
fene. a and the work slid c iniod ou; and sec title Masteu and Sbrvant, 
Vol XN. p. 130. 



Part VI.—Proof of Njsoligence. 


4S7 


746. If the plaintiff only establishes facts which are equally i. 

consistent with the true cause of the accident behi" his own or the Burden of 
defendant’s negligence, he cannot succeed (/), nor can lie recover Proof 
when the cause of the damage is left in doubt or is attributable with 
equal reason to some cause other than the defendant’s negligence p^mniiy 
If, however, negligence on the part of the defendant wliicb might >>aiance(3. 
have caused the injury is est ililislied, it may be sufficient for the 
plaintiff to prove facts which sliow a greater likelihood that the 
injury was duo to the defendant’s negligence than his oivn (n). 

746. Where the plaintiff relies on the breach of a statutory stauitory 
duty as constituting negligeiico, he siitisfies the burden which is oil 
liim by proving such breach, and the defendant in order to escape 
liability must show that he has taken all reasonable care that (ho 
duty should ho duly and properly jierformod (e). Wlc re the 
defendant is compellrd by statute to rely on another person, such 
as a pilot, and is not rt'sjtoosihle [ )V that p('rsou’s negligeiu e i/»;, 
ho may he liable, if he or Ins servants wore also lU'ghueuL and 
contributed thereby to the j/iiintiiTs injury ( 7 ). 

(0 W(fkeliny. LohiIoikok! 1 ) cslf'in Uiul <ht (ISM(i), l2Apj'. < a . tl . 

compare Pomf'et v. Lnnvo,huc anil yinlihlnre Hail. (U>, (1U0,‘}J 2 K. JJ 71S, 

(1. A. ; Heiinold', V. Tidinii ('I'iiohin'y), Lid lOT. II. f';?!); MoKjaa 

V Sim, The, Laud m (18r»7), 11 jMoo P. (’, (' 307, 311; JtuHsell v London and 
South HVs7m/ Util t'o (iOOS), 21 T. L K. 5JS, C. A.; Ikomoqe and b'ctqiiMm 
V. Motnylh (1800), 28 18«5. L R. 20. Where l.lie queslioii whether the injured 
person was nogiige.iil dejicnds upon lua knowledge at the inm* ol the acei- 
deu( (see p 440, po^/) and, owing (0 Jus deiilh, diieet proof ol such knowledge 
i.s ito]».)'isibli', the at i.uui will imi il the eiicumstaivecs raise an lulcreiicc that 
he knew or ought to have koowii of eerlaiii dangers or of precautions 
iinposetl in respect thereof, and that the accident happened hy reason of 
his lailure to act rcasonaO'y bj tJui light ol that knowledge (see ihid , and 
cases theie cited). 

(iw.) Muddle v Slritle (I81(>). 0 (1. 1*1 T. 380 (wbeie the damage was sug- 
g(\sted to bo caused by jienls of the sea, it was, however, pointed out that 
if those perils retpiired it, higher degiee of cai’e to be taken than was taken 
the jilaintitV should succeed) • eomjiare Powell v. M'dlynn and Biadlow, 

[1902] 21. R. 154, <' A.; sec /•.Vh\' v. Uanyard (1911),28t L 11. 122, C. A., 
reversing (1911), 27 L. U. 417 (where.'ui the Divisional t’onrt, dillcrent 
views were takim by the. two judges as to tlio fact that cattle strayed from 
the defendant’s held tvas primd jacie evidence ol negligenco) 

(«) Fennav. Clare <C Co., [1895] I Q B. 199 ; Smiths. Midland Jiail Co. 

(1887), 57 L. T. 813, applying Harris v. Midlund Rail. Co. (1876), 25 W. R. 

63 ; irditwms v. Great IFcsic/’/i, Rail. Co. (1874), L R 9 Exch 157. 

( 0 ) Beamnont v. Huddersfield Corpomlion (1902), 19 L. R. 97,0. A. 

(where the duty waste provide a fixed quantity of water daily); Britannic 
Merthyr Coal t'o.. Lid. v. Band, [1910] A. 0. 74 ; Foith Eastefn Rail. Co. 

(Directors etc ) v. IVanless (1874), L R. 7 II. L. 12 ; Brooks v. London and 
North Western Rail. Go. (1884), 33 W. R. 167 ; SoUrnons v. Stepney 
Boiouqh Council (1906), 69 ,). P. 360; compare Kearney v. London and 
Brighton Bail. Co. (1871), L. R. 6 Q. B. 759, Ex. Oh. If the statutory duty 
is absolute, the defend ant cannot escape liability for breach of it; see Buffer 
(or Black) v. Fije Coal Co., Lid. [1912] A. (J, 149, and see p. 424, aiffe. 

(p) Merchant Shipping Act, 1894 (57 & 68 Viet c. 60), s. 633 ; and see 
title Shipping and Navigation. As to the defence of reliance on others, 
sec p. 479, post. 

(q) Clyde Naaiyaiion Co. v. Barclay (1876), 1 App. Oas. 790, criticising the 
ruling of KiNDUitsT.uy, V.-O., on this point in 27tc ^^lona’* (1867), L. R. 1 
P. C. 426. Where the defendant in such a case has proved that he has 
complied with the statutory obligation, and that the person so relied on 
has caused the injury, the plaintiff must prove that the defendant or his 
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747. If the defenrlaut ban by way of a contract introduced 
conditions that limit his liability, the burden is on him to prove 
that the facts of the caso are such as enal)Ie him to claim the 
advantage of such conditions (r). 

748. It is for the plaintiff to prove facts fiom which the proper 
inference is that the injury comjilained of was caused by the 
negligence of ihe defendant and not by his owii(‘«). It is not, 
therefore, rioci»ssary for him in the first iii.stanco to prove that 
there was no negligence on Ins part (/). unless, from the other facts 
which he proves, the inference that he was negligent hiaiself could 
as ])ro])orly Ije drawn (u). 

The burden of jn-oving that he \\us not negligent himself may, 
ho\\('Ver, he siibsecpiontly placed ou him b}' the evidence given on 
Ixihiilt of the defendant {h ): and, if both ])ai ties wen* negligent, it 
is for the plaintill:’ to prove that the dofoiidaiit could, by the exercise 
of rcasonahlo care and diligence, liave abstaiiu’d from the act or 
omission which causi'd the injury fc). If the evidence shows that 
the plaintiff’s negligence was suhsequeut to that of the defe-ndant, 
the plaiiitifl' can only sueei'ed if lie sho\\s that his act did not so 
divert the natural consequences of the diihuidant’s act as to 
prevent its being the effective cause of the injury (d), or that the 
defeiidaiili still liad an opportunity the use of vliich, with tlic 
exercise of reasonable care and diligence, would have obviated 
the accident (cj. 

749 . Ill cases whei'e it is sought to make a niasku' lialde for the 
negligence of one vho is proved to have betn acting as his servant, 
the burden of proving that the act complained of was within the 
scope of the servant's eiiiploymenl is not u])on the plaintiff (/), 

pcrvanls by then negbgriK-e coiifiibnted to the injury, imlrss of course the 
defondinit has in Ins evidence disclo.^cd a pnrnd furie ciisc agaiu.st himself, 
when, ui the event hib being unable to exoneiato hnu'^elf, he will be 
liable (dlyile ynviytilion (Ui. v. Barclay (1876). 1 App (,’as 790); see also 
The hidus (1886). 12 V. D 46, V. A. 

(j) K&ntv. M idland Hail Co. (1874), L. R. 10 Q. B. I ; The Clendarroch, 
[1894] 1’. 226, 22.7, ('. A.; see, for example, title <'AJn;iKi.‘S, Vol IV , p. 28, 
note (h). As to the introduction of such eouditious, see pp. 427, 428, ante. 

{«) Beflavy v. irwiite (1885), 1 T. L. R 588, citing Walrelni v. London 
and Boiith Western Jiail. Co. (1884), [1896J 1 Q. B. 189, n., C. A., per 
Bowen, L.J , at p 193, n. 

(t) Wakehn v. London and South Western Rail. Co. (1886), 12 App. Cas, 
41, per Lord Watson, at p 47 ; sec Dublin, Wiellow and Wexfind Bail. Co. 
V. Slaitcry (1878), 3 App. Cas 1155. 

(a) Wakehn v. London and South Western Rail. Co. (1886), 12 App. Cas. 
41, per Lord IIalsbuky, L C., at p. 45, 

(f>) See ]i. 445, post. 

(e) Radleu v. London and Xorth Western Rail Co. (1876), 1 App. Cas. 
754; Reynolds v. Tilling {Thomas), Ltd. (1903), 19 T. L. R. 639; Jiutterly 
V. Drogheda Corporation, [1907] 2 I. R. 134, C, A.; Mills v. Armstrong, 
The Beinina” (1888), 13 App. Caa. 1, 6. 

{d) The Ovhigdean Grange, [1902JP. 208, C. A. As to eflcclivo catuse, 
eee pp 378 et seq., ante. 

(e) Radley v. London and Xo^ih Western Rail. Co., supra, per Lord 
Penza!cce, at p. 759; Cay:er v. Canon Co. (1884), 9 App. Cas. 873; 
II. m.8. Sans Pareil, [1900] 1*. 267, 0. A., per Vauouan Williams, L.J., at 
p. 28<. . 

(/) Sievtne v Womheard (1881), 6 Q. B. D. 318; see title Master anp 
Servant, Vol. XX., p. 136. 
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nnlefls the act is one which would not in the ordiii'iry coarse be 
within the scope of the employment of servants of that class iff), 

*750. Where it is sought to make a principal liable for the 
negligence of his agent, the burden of proving that the act com¬ 
plained of was within the scope of the agent’s authority is ujion 
the plaintiff (//); but he may discharge the burden by proving that 
the act is a necessary consecpience of some act expressly authorised 
by tin' i»rincipal, or is one of a class of acts within the apparent 
authority of the agent (?). 

- Prexuiuptio/i of NeplKiciirr: Jlrs Ipua Loquitid'. 

761. An exception to the general ruh? that the hiirden of proof of 
the alleged negligence is in the first instance on the jilaintiirtA) 
occurs wherever the facts already established arc simh that the 
proper and natural inference iiinnediate-ly arising from tlnm is that 
1 he injury complained of \\as caused hy the defemlant’s uc'.gligeiice {/), 
To these cases the nuixmi rn qmi hxjttUiir applies. AVhere,, there- 
fi))‘e, there is a duty upon the defendant to exercise care, and the 
circumstances in which the injury complained of happened arc 
such that with the exercise of the requisite care no risk would in the 
ordinary course of events ensue, the burden is in the first instance 
upon the defendant to disprove bis liability (wi)- In S'uch a ease, 
if the injurious agency itself and the surrounding circumstances 
are all entirely within tin* defendant’s couirol, the inference is that 
tlio defendant is lialde {ii), and this inference is htreogflieiied if the 

{(j) V. I!Whrrt)(/(I88l), 6 Q. B. D. .318 ; Ihnnix. Loxdon Oeuend 

Omnibus Co., [190(>] 2 1). 530,0. A. ; sec Forsi/th v. IIiinrhcsiei Coifwiu- 

iion {1912), Times, 23i(l March; and sec title Master and Servant, 
\ ul XX., p. 136. 

(A) See. p. 43.5, ante: title Agevot, Vol. 1, pp. 211—214. 

(i) Ibid. 

(/.) See. iitle EviuEver,, Vol. XIII., p]) 433 el seq 

(l) lUjine, V. Boadle (1863). 2 H. & 0.722 (where a baiiel of dour fell Ironi 
an ii])pcr lloor of the didendant’s wareh(tuse on thephiintill, who was liien 
pas.siiig on the highway beneath); (ioinpaie Bnqijs v. Olivn (1866), 4 
11. &, 0. 403 (a somewhat similar case, where, howevci, the court was 
divided, Martin. 15, dissenting from the decision on tlio ground tliat 
without calhiig liiither evideiiee the inference that the deleudaiit was 
negligent wau iiisulli»'.u*utly ceitam). 

(m) Ibid.; Burke v. MnnrJiesIcr, Sheffield and Lineohishire Had. Oo. 
(1870), 22 L. T. 442 (w'here the plaintiff was injured by a tram, in which he 
was travelling, running into stationary buffers); CluqironUre.x. Mason 
(1905), 21 T. L. R. 633, 0. A. (whore the ])rosenco of a stone in a bun was 
held to be prinui jade evidence ol negUgonce, and to throw on the defendant 
the burden of rebutting it). The maxim res ipsa loipdinr has no applica¬ 
tion to master and servant cases whore negligeiie,e on the part of an 
employer innst be proved afiirmatively {Patersony. Wallace & Co. (1851), 
1 Macq. 748. II. L ). 

(n) Carpus v. London and Brujhton Hail. Co. (1844), 6 Q. B. 747, as 
interpreted in Hanson v. Lancashire and Yorl'sJnre Itail. Co. (1872), 20 
W. U. 297 , Skinner v. London, Brighton and South Coast Bail. Co. (1850), 
6 Exch. 787. In these cases eollisions occurred between trains belonging 
to the same railway company on the same line of rails. The principle w^as 
carried a step further in Ayles v. South Eastern Bail. Co. (1868), L. R. 3 
Elch, 146, a collision case, whore one of the trains belonged to a company 
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NegligenC)!:. 


Shot. 2. injurious agency is iuaniiiutc (o). If Ibe hui rounding circnni- 
Presamp' stances are not wholly within the defendant’s control (^ 0 , or thf 
tionof injurious agency is animate ( 7 ), there is frequently no certain 
Negligence: inference, and the jdaintiir will not have discharged the luirden 
Ees Ipsa without proof of some negligent act or omission on tho part of the 
Loquitur, defendant. Injuries to animals do not give rise to any certain 
inference if tlie facts are wmsistent witli Iho animals having injured 
themselves (/). 

Ill rases 752. Tho cases in whiih the maxim ten ipm hiqiiitur aiqdies are 

.vherecaiisp to he distinguisliod Iroiu those in xvlnch the cause of tlio acc.Kh'nt 
unLimwn.'^'' is uiiKiiewn (.s). lu the one case further (ividence is not requln'd 
from the ])]aintiff Imeause the inference is already clear; in the 
other ca.se it is not required hecauwo it would he impossible to give 
it. The ellect of llie distinction is that, in the one case, the defendant 

having iiinniui; powci.s over tho line of the other eoinpany—the latter 
being eonsiderotl to haxT e.oiitaol of both tiains. A railway enibankrneiit 
which gave way owing to its being badly constiuf-ted (Gretd Western liail. 
Co. of V/annda v. Brnid (1S63), 1 Moo. P. C. (x. s.) 101), and riuiniiig a 
train over a 1 ail known to b(* defective (rijtn v. Great Northern Jiail. <'o. 
(1801), 2 F. & F. 610), have been held to be matters so nmch within tho 
dereiidaut’s contiol as to raise* the presuni])liou of its negligence 

( 0 ) ticott V. London and St. Katherine hoels (h. (1865), 2 H. & (b .596, 
Ex. ('h.; Kearney v. London and JJriyhlon Juiit. Co. (1871). L. It. 6 Q. Jl. 
759, Ex. Ch.: eoinparc lligys v, ^laynard (ISOli), liar. & Until 581 (aisei- 
dent due to the tall ol a ladder, wheie the plaintitt was noni.uited on the 
ground that the bidder was not shown to be in the delendaiit’s eonliol); 
('risp v. Thomas (1800), 62 L. T. 810 (scholar injured l>y the tail oi u 
blaekbo.ard) 

(p) Tins must u.sually be. the ease- lu .'lecideuts upon a liigbw.ay resulting 
from collision or lunning down (H'wif/v. London Geneuil (tninibus ( o., 
119091 2 K. li. 6.52. (b A , per I'i.ETriii,it Moccton, L ,1., at p 663 ; com¬ 
pare//nminne/.. v. ir/itte (1862), 11 C. 11. (n s.) 588; ('otton Y irood {18.k0), 
8 lb 11. (n .s ) .568). But jt. IS not the ease where the :nTident is diu to 
inherent dcleeis W'hich xvere i»r should have been within the defendant’s 
knowledge and power to control (Christie v. Giiqgs (1809), 2 Camp. 70; 
Snnson \. London GeneudOiiinilnia i'o (1873). Ij.U 8 (b P. 300); oi wlieic 
tlie injury is done to a lixeil objiict, sueh as a laiuji-post, which is jnoperly 
placcil upon the highAvay tir«//oa (Isoan) & Co , Idd v. t'avqiiard JIoloi 
Bus Co. (1908), 72 J. P. 505: Barnes Urban Distiivt t’onncil v. London 
General Omnibus i'o. (1008), 73 .1 P. 68). Jn the case olaeeidentsoniail- 
WiijB, collisions between trams on t lies,amc line ol rails are pnnid Jocip acci¬ 
dents which could have been coiitiolled (see note ( 11 ). i». 439, ante), but 
where a collision is with cattle at. u])nv5ite level crossing t,h(*rc is no certain 
inlereiico of tiegUgenco against tho railway conijiaiiy (l‘iii<hellY.Irish North 
Webte7n Bad. Co. (1871), 6 1 1! C L. 117) Iniury to a passenger Irom a 
train npo*x another line ol rails (Hanson v. Laneadiire and Yoitshnc Jiatl. 
Co. (1872). 20 AV. U. 207), or ii'jiiiy to a passenger due to his getting out 
belore the carriage in whidi ho is travelling is diaw'ii up at the platlorm 
(Bridgis v. North London, Bait. Co. (1871), L U. 6 Q. 1: 377, Kx. Ch ; 
jcveised (1874), L. R. 7 H. L. 21.'!), does not raise a ceitain inleroucc of 
uegligenec against a railway < ompany, 

(q) Hanmael v. ir/ez/c, siipni ; Mnuzonix, Douglas (1880), 6 Q. Jb D. 
145; see (’oaj'cr V LVirt/m (1810), 3 Camp. 5, 11 .; Cox v. Jiuibidge (1863), 
13 Cb B. (N. .s ) 430; UUis v. Ilanyard (1011), 28 T. L. U. 122. (b A. 

(r) BiisseU v. Dmdon and Soeih Wetlcm Kail. Co. (1008), 24 T. L. U. 
548, C. A.; see Cooper v. L’a'ilon, svpru ; SmUh v. jVidland Eu%l. Vo. 
(1887), 57 L. T. 813. 

(j() HeArthur v. Doniinwn Cartridge Co., [1905] A. C. 72; see The 
Calderon (1912), Times, 26tli Maieh. * 
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is liftbl© if he does not produce sufficieui evidence to counteract 
the inference; in the other case, the court is left to decide, upon 
such facts as are available, whether negligence on the part of the 
defendant is the more reasonable inference or not(0. 

In cases where the injury is caused by the use of tackle or 
machinery for which the defendant is resi)onsiblG there is no 
immediate inference that the defendant is at fault ((z), l»ut if the 
injury is traced directly to some defect in the tackle or machinery 
it is not necessary for the ]ilaintiir to show the precise nature of 
the defect, since the inference fj‘om the fact of the defect is 
sulKcient to throw' upon the defendant the burden of showing that 
the defect was one for which lie was not to blame (h). 

In cases wiiere the facts relating to the alleged negligence are 
peculiarly within the knowledge of the defendant, the burden of 
disproving the inference alleged by the plaintiff to follow from them 
lies upon the defendant (c) 

753. The doctrine of rea i 2 )sa loquitur will not readily be apidied 
to an accident winu'e from the nature of things the prc^bability 
that the accident is due to negligence is no greater than tliat it is 
due to some other cause (z/). But it may be applicable where the 
probability that the accident is due to negligence is materially 
greater than that it is duo to any other cause, and the circumstances 
directly contributing to the accident are such as should have been 
within the control (;f the defendant (e). 

Sect. .T - Fiiuriioiis of Jiuhjr and Jury. 

754. In cases where the subject-matter of the action is negligence, 
the }irinc.iple to he applied, in order to define the respective functions 
of tlio judge and jury, is that it is the province of the judge to decide 


(f) MAI'lhiir V Jhtmin'uin ('arlridge [1905] A. C. 72: Farrell v. 
Linietieic Cori'oratwn 4-5 1. L. T. 169; Flannery x. Walerjord and 

Limerick Fail. Co. (1877). 11 1. R. C. L. 30, per Palles, C.B. 

(a) JIaifarlaiie v. Thomson (1884). 22 L R. 179 
\b) Ihid. ; spo Walker v. (H.-icn (1882), 9 R. (Ct of Se.ss.) 946 ; Fraser v. 
Fnispr (1882), 9 R. (Ct. of Peas.) 896 ; Milne v. TouaimKi (1892), 29 Sc. L R. 
747; The Calderon (1912), Times, 26tli March. 

(fl) Ihbbs V. Boss (1860), L. R. 1 (J!. U. 634, per Rlackbukn, J., at p. .513 : 
ainl see title ICvioEisrn, Vol. ATIT , p 435. 

(d) Cotton V Wood (1860), 8 C. IJ (v. S.) 568 ; MolfaU v. Txtlcmun (1869), 
L R. 3 P. 0. 115; but see < ‘Icrl v. I’clt ie (1879), 16 So. L R. 626 (where it 
w.'iR held that a man was prosnmed to be negligent in ruuniug over, while 
diiving, a foot-passenger crossing the road, there being nothing unusnal in 
the cireunistaucos and it being broad daylight). 

(e) irui'fiott V. ircc/ios- (1887), uureported, but reh'rred to in the judg¬ 
ment of Smith, J., in Tollhaiisen v. Davies {liSS), 57 L. d (Q- b.) 392 (where 
the fact that a horse harnessed to a cart and wdthout any driver w'as running 
aA\.iy was lield to be moie consistent with negligence than with care); Sure 
V. JJurkie (1903), 6 F. (tU. of Soss ) 42 ; conipaie Lord Young’s dissenting 
judgment in Bnitth v. Wallace d‘ Co, (1898), 35 Sc. L. R. 683; Cor.x. 
Burbidge (1803), 13 C, B. (N, P.) 430 (where a horse wa'^ loose on a highway, 
but there was nothing to point. t.(> that being the fault, of the defend.ant, 
and there was hold to be no evi«!ence of negligence); see also EUis v. 
Bnnyurd (1911), 28 T L R. 122, C A. 
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Functions 
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and Jury. 

Pieliminary 
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from jury. 


whether or not there is evith'nee on which the jury can reasonably 
And negligence, either by direct proof (./) or by inference (y), and 
the province of the jury to say whether or not negligence is in 
fact established or ought to be inferred (/t). 

Ill delermiuinj^ whether there is any reasonable evidence of negli¬ 
gence, the judge may have to decide some preliminary question of 
fact, or some questions of mixed fact and law, and it is his duty to 
determine any such questions by himself after hearing the evidence 
upon th('m wlu'n evidence is necessary (/). lie may proceed iijioii 
the common Ivjmwledge and experience of mankind where simple 
operations or ordinary conditions are in question (t). 

755. A judge may nonsuit or withdraw the case from the 
jury 

(1) "Where a primii facie case is not made out, for example, (i.) 
where there is no evidence given on behalf of the plaintiff of 
negligence on the part of the defendant (/); (ii.) where there 
is a mere acintilla of evidence of negligence(/»); (iii.) where 
the facts alleged by the plaintiff are at least equally (??) con¬ 
sistent with the injury having hi'en caused by the jilaintiff’s 
negligence; 


(/) Flannci'ff v. Wainford and Limerick liaiL Vo. (1877), 11 1. R. C. L. 
30 ; see title EvlI>E^(!E, Vol. XIIl . p. 429. 

(q) Bridges v. A'oith London Had. Vo. (1874), L. R. 7 H. L. 213, reversinf; 
(1871), L. R 6 Q. 11. 377, Ex. (’Ik, as explained in ]\Ielropohtan Had. Vo. v. 
Jackson (1877), 3 App. Cas. 193. 

(h) See cases eilotl m note (</), supia ; ligder v. Womhuell (18(58), L. I*. 4 
Eicli. 32. Ex (’ll.; coTni>ai(* Uildin v. ^Jcflidlen (1808). L. II 2 P. (-. 317 ; 
and see Wriqht v. Midland Hail. Vo (1885), 1 T. E. It. 4U6, n., 0. A. (where 
(be principles laid down by the bivisional ('ourt, in S. (’. (1881), 51 L. T. 539, 
were appioved, hut the decision ol' that eouiti a.s to thi' jqipheation of those 
principles j-cversed); see also Jiroini v. Grerd Western, Hail. Vo. (1885), 
1 T. L. R. 40(5, w bore IP; igld v. M>dland Had. ('o., supra, was followed, and 
Dacey v. London and ,Sottth Western Hail. Vo. (1883), 12 Q. 11.1). 70, (’ A,, 
held to be decided wroiiifly. 

(i) See title Evidexci'’, \o1. Mil., pj). 421, 428; and see Wnght v. 
Midland Had. Vo., supra, in which case Lindley, L J , at ]k 411,n , dis¬ 
sented from the majority ol tlie court only in aj>plying the particular 
principles to the fact^ of that case.. 

(k) Louglineyy. I'aledonian Hod. Vo. (1902), 39 Sc ]j. R 289 (whore the 
allcired n<*^hf>onoc consisted in iailing to provide a ci.uic or bloc.k and tackle 
to unload barrels Ironi a jilattorm on to a lorry of about the same 
hoiglit). 

(Z) Mel%opohlan Rail. Vo v Jaclson, supra; Wright v. Midland Had 
Vo., supra ; Cwiin v. Gi cat Southern and ir<wtcrn Hail. Co. of 1 reland, (1887), 
22 L. R. Ir. 219, C. A.; Vnllcndf.ry. VarUonlron Co. (1894), lOT. L. R. 360, 
IT L., ailirmiug (1893), 9 T L R. 646, 0. A.; compare Dallas v. Great 
li'csZcm Hail Vo, (1893), 9 T. L. R, 344, C. A, But on the ease being 
opened he cannot at onc(* nonsuit the plaintiff witliout his connsers con¬ 
sent and without hearing the evidence tendered by him (Fletcher v. London 
and North Western Bail. Vo., [1892] 1 Q. B. 122, C. A.). h\ Newman v. 
London and South Western Bad. Vo. (1890), 7 T, L. R. 138, a nonsuit was 
entered by Stephen, J., after verdict for plaintiff by the jury. 

(m) Toomey v. London, Brighton and South Coast Hail. Co. { 1857), 3 (I B. 
(n. s.) 140, per Williams, J.. at p. 150; see Doorman v. Jenkins (1831), 2 
All. & El. 266 ; Abbott v. Freeman (1876), 36 L. T. 783, 0. A. 

(n) Walelin v. T/ondon and South Western Hail. Co. (1886), 12 App. CJas. 
41; compare Midland Bail i'o. v. Bromley (1856), 17 C. B. 372; EuU v. 
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( 2 ) Where, although negligence on the part of the defendant is 
established, it would be unreasonable for any jury to find that it 
was the natural or effective cause of the hijuryii^), or where a 
t:omplet(^ answer, such as inevitable accident, is conclusively estali- 
lished by the dofendaiit ( p); 

(3) Where on the undis])uted facts of the case it appears that 
the accident was directly caused by the plaintiff's own negligence, 
although there may have been on these facts some negligence on 
the prt of the defendant ( 7 ); but this power should not be 
exercised except in a very clear case, whore the evidence is so 
strong that it would he wholly unreasonable for the jury to 
find that tho plaintiff' had not caiisud tlie accident by his own 
negligence (/). 


Great Northern Rati. Co. of hcland (1800), 26 L R. Ir 280. This applip.s 
only to cases where, upon tho facts alleged by the j)l!iuitill, the mfcirufc 
that the injury is due to his own negligence is as nat urul as that it was due 
to the uegligenoe of the defendant. It does not apply to oases where, alter 
a prund faeie case is alleged by the f)Jaiiitjl1', there is coiilradictory evideiiee 
of fact (see Dvhlin, Wicklow and Werjotd Rail. Co. v. t^lattcrif (1878), 3 App. 
(’as. 1155), or where (here is a mere balance of testimony {Smith v. South 
Eastern Rail. Co., flSOO] 1 B. 178, C. A ; see Wakelin v. London and 
South Western Rail. Co. (1884), reported [1806J 1 Q. 11. 180, 11 ,0. A., per 
Bowen. L.I., at p. 196. n.). 

(o) Adams v. Lancashire and Yorkshire Rail. Co. (1869), 1j. R. 4 t\ P. 
739. The law tlicre hud down was aiiproved in Gee v. Metropolilan Rail. 
<'o. (1873), L R. 8 ti. Jl. 161, Ex (’ll, hut the application of it to (lie 
particular fads was questioned; and sec If'i ighl v. ,1 /allond Rad Co.{] SSri), 

1 T. L. R 406, n., ('. A. ; Meliopohtan Rad. Co. v. Jackson (1877j, 3 
App I’fus. 103 

(p) Rawkes V. I’ouhon & Son (1892), 8 T. L. U. 725, E. A. 

(q) Skelloii V. London, and Noilh Rad. ('0 (1867), L. 11. 2 ('. 1\ 

631 ; compare James v. Great ireKtrcji Rati. Co. (i886), L U. 2 (! P. 
634, 11 .: and see Ealkiner v. Gieat Southern and Western of heland Rail. Co. 
(1871), 5 1. R 0. E. 213; Allen v. North MelropoliUtn Tramways t'o. 
(1888), 4 T. L. R. r)61, ('. A.; Sayer v. Hatton (1886), Cab. & El.' 402 ; 
Wlu/ht V, Midland Rad.. ('0. (1884), 51 L. T. 630; compared. <’., 1 
T. L. R 406, n , (.’. A ; Gnljdhs v. East and West India Dock Vo (188!)), 
5 T. L. E. 371, 0. A. ; Coyle v. Oieat Northern Rail. Co. of Jieland (1887), 
20 L. E Ir. 409 

(r) Gri(filhs V. East and IlVst India Dock (U>, supia A different 
view was tahen in Darey v. London and South Western Rail. ('o. 

12 (J. B. n. 70 , 0. A , uheu^ it was laid down that, the plaiutill must provcj 
aflirmatively that lie had not contribuk‘d to the accident by his negli¬ 
gence, and if he failed to do this he could be nonsuited; but in Wnghl 
V. Midland Rad. Co (1885), 1 T. L. E. 406, n., C’. A, Bijett, M.E., at 
pp. 409, 410, staled that he regretted his decision in Durey v. London and 
South IV'ei’tmi Rail. Co , supra, although he remarked in Wakelin v. Lowlon 
and South Western Rad. Co., supra, at p 101, that he did not recede 
from the principles laid down in havey v. London and South Western Rad. 
Co., su/pra. However, in White v. Barry Rad. Co ( 1809), 15 T. L. E. 474, 
475, 0. A., reversed on other grounds (1001), 17 T. L. E. 644, H. L., the 
court stated that the judgment oi the majority in Davey v. London and 
South Western Rail. ( supra, was wrong. In Holland v. North MetropolL 
1cm Tramways Co. (1886), 3 T. L. E, 245, Manisty, J., had previously 
expressed a similar view. In Yamoulh v. Fiance (1887), 19 Q. B. 1). 617, 
Lord Esher, M.R., at p. 654, stated that a judge has no rigM to say 
that the evidence of contributory negligence on the part of the plaiu- 
tiflE was conclusive, hut that it should be left to the jury to consider; 
but this was ohiler, and, m so far as it conflicts with the oases cited in 
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A judge may not withdraw the case from the jury:— 

(1) Where there is material evidence us to the actual facts, but 
such evidence is conflicting, even although the evidence may be vei y 
strong on one side and \vo:ik on the other (s); 

(2) Whore the material primary facts are undisputod, but two 
different inferences may be reasonably drawn by different minds 
from those facts (0; 

(3) Whenever some ground exists on which a jury ma/ reasonably 
find a verdict either w'uy (a); 

(4) Where, although negligence on the defendant's part is 
established, the defendant sets up a defence about which tJiere is 
some conflict of evidence {h); 

(6) Where contributory negligence is set up as a defcTice and the 
reasonableness of the plaintifi‘’s conduct is called into question (c), 
or where there is a conflict as to whether the negligence of the 
plaintiff or the defendant was the direct and effective cause of the 
accident (rt). 


support o£ the principle stated in the text, supra, it is i bought not to be 
law. 

(«) Dublin, IVirllow and IVcrfoid Hail. Vo v. SluUtnj (1.S78), 3 App. (’.‘is. 
1155; see Abrath v. North Kn^.trrn Hail. Co. (188o), II Q. II. 1). 410, 
0. A., where, altliough the action was one for malicious prosecution, 
Bow>:n, L.,)., at p. 456, dealt generally with the question ; Vlayaids v. 
Dethick (1818), 13 (J. R. 439. 

(1) Wrightv. Midland Had To. (1885), 1 T L. II. 406, n., (' A.; ooiiijiaro 
Bridges v. North London Hail. Co. (1874), Jj. li 7 11. L 313; ('larLev. 
Midland Bail. Vo (1880), 43 1j. 4’. 381 ; Flannenfy. Waierfotd and Linietieh 
Hail. Co. (1887), 11 T. ll. (’. L. 3!) 

(«) Huddif V. London and Soiiih Western Had. Co. (1893), 8 T. L R. 
658, 0. A. in this case (Iuanth am. J'., bad entered judgment lor dei'endauts, 
notwithstanding a verdict of a jury in plaintiff's favour, on the ground 
that from plaintifl’s oun ovideuce it tvas clear that he had walked 
straight into the cart that injured him : the Court ot Appeal hidd, how¬ 
ever, that, as there was evidence that at the time of the im pact the cai t w as 
going at a dangerous speed, if might he that the jilaintifl, aUliough lie saw 
the cart coming, might reasonably not have expeefod it to be upon him so 
quickly, and that therefore (he. jury ought lo have the ojijiorl,unity of 
giving a deeision ; compare Doonnan v. Jenl ins (1834), 2 Ad. & El. 25('; 
Leishmanu v. London, Ihighion nud Houlh Coast Had. Co. (ISi J), 33 L. 
712. 

(b) H g., defence <>1 inevitable .iccideiit, or volenti non /it infuriu {Whilby 
V. Block <!b Co. (1888), 4 T. L. |{ 241, A ; seopp 467, 476, post). 

(c) Hobson V. North Eastern Hail. Co. (1876), 2 Q. B. J>. 85, C. A., explain- 
ing Bridges v. North London Bail Co., supra ; Waliern v. Imidon, Brighton 
and South Coait Hail. Co. (1866), 11,ar. Ik, Bnfli. 424; compare Woods v. 
CaOdouU'ii Hail. Co. (1886), 33 8.' L. R. 798 (wlu^ro the court declined to 
lay down arhilrary rules, such as fh.it there must be cont’ibutoiy negli¬ 
gence if the plaintiff rushes heedlessly into danger, or that there cannot be 
such negligence if he does so (o s;»,ve anollier’s life); Woolley v. Scovelt 
(1828), 3 Wan. il. By. (K. B.) 16.); llawkinsv. Cooper (1838). 8 C. &' P. 473 
(where the defendaiit’.s cart was being driven carelessly and on (he wrong 
side of the road, but there was some evidence that (ho phuul ift crossed the 
road in such a manner as to bring disaster on herholf: it wa.s held that (he 
case was one for the juiy to consider); compare Leishmann v. London, 
Brighton^aiid South Coast Had. Co , supra. 

(a) Metropolitan Bail. C'o. Jackson (1877), 3 App. Oas. 193, explaining 
Bridges V. North London Hail. supra, I’hese oases put an end to^ 
BCiiep of oouflictiiig decisions as to the occasions, chiefly in connection with 
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756. If the jury find Bj)eciiil facts, it is tlx'ii the judge’s duty 
to decide wliat is the legal elTcet of their finding, and his ruling 
mfty be appealed from (r), 

757. If the judge fails to direct the jury on a particular jioint 
set up iu the defence, a new trial will not be granted at the instance 
of the defendant if the facts are such that any verdict for the 
defendant would have been against the weight of evidence (/'). 

A new trial ought not to be granted on the ground that the 
verdict of the jury was against the weight of the evidence, unless 
the verdict was one which a jury, viewing the whole of the evidence 
reasonably, could not properly iind {(/). 


Part VII.—Contributory Negligence. 

758. In an action for injuries arising from negligence it is a 
defence if the defendant proves that the jilaintilT, by some negligence 
on his own part, directly contributed to the Injury iu the sense that 
it formed a material part of the etfijctive cause thereof (A). When 
this is proved the plaintiff’s negligence is said to he contributory (i). 


“ level “ invitation to sili^Lt,” utul '■* slainmiug <loor ” oaKos, in 

which the judge was right in withdrawing the case irom a jiu y, c 7., .Soicr 
V. Oteat IVestern Bail Go. (1869), L. K. 4 Excli. 117, E.v. Oli.; Godle v. 
Linidon and Soidh Eastern Bail. Go (1872), Ij. It. 7 (!. P. 321, Ex ('h ; 
Praeger v. Bristol and Exeter Rail. Go. (1871), 24 L. T. 105. Ex. <!h. ; 
Toomey v. London, lirighion and South Coast Bail. Go. (1857), 3 (\ B. (n r ) 
146: Grafter y. Metropolitan Boil. Co (1866), L. R. 1 0. P. 300; Foy v. 
London, Unyldon and South Const [{ad. Vo. (1865), 18 0 15. (N. s.) 225 ; 
Fordhani v. Biighton Bail. Co (1869), E. It. 4 C. P. 619, Ex. Oh. ; Ellis v. 
Great Western Bail. Go. (1874), E It. 9 0. P. 551, E\. (!h ; Finegunv. 
London and Boiih Tl'eslcra Bail Co. (1889), 5 T. L. It. 598 (wiiere it 
was held that, where the qnoslion is vvluch of two drivovs of vehicles is 
in fault, a nonsuit is not justiliod); Foidhnm v. Brighton Bad. Co , sttpia ; 
North Eastern Bail. t'o. {Directors etc ) v. TFanZm (1874), L. It. 7 U. E. 12. 

(c) Lloyd V. WooUand Brotheis (1902), 19 T. li. It. 32, 0. A.; see 
McCauley v. Great Northern, Piccadilly and Brampton Bad. Co. (1900), 
Times, 30th April; and see, generally, title EviimxrcE, Vol. AllT., 
pp. 428 et seq. 

(/) Great Western Bad. Co. of Canada v. Braid (1863), 1 Moo: P. C. 0. 
(n. s.) 101 ; Ford V. Lacey (1861), 7 H. A N. 151; coiuiiaie Ifor4;mrtn v. 
Robinson (1823), 1 Biug. 313 ; and see title 1 'kactice a\d PitocisnuRK. 

(g) Metropolitan Bad. Co. v. Wright (1886), 11 App. Oas. 152; see 
Cox y. English, ScoUish, and Australian Bank, [1905] A. 0. 168, P. C. 

(fc) A8 to effective or proximate cause, see pp, 378 et seq , ante. 

(t) Tuff V. Ifaman (1868), •'5 0, B, (n. 8‘.) 573; Walton y. London, 
Brighton and South Coast Bail. Co. (1866), 14 L. T, 253; see MarnoU 
y . Stanley (1840), 1 Man. & G. 568 ; Butterfield v. Forrester (1809), 11 East, 
60, followed in Bridge y. Qiand Junction Bail. Co. (1838), 3 M. & W. 244 ; 
Witherley v. Regent Canal Co. (1862), 12 C. B. (u. s.) 2; Olayfirds y. 
Dethiek (1848), 12 Q. B. 439 ; Coyle y. Great Northern Boil. Co. of Ireland 
(1M7), 20 L. It. Ir. 409; Thomas v. Quartermaine (1887), 18 Q. B. D. 685, 
0. A.; EUiis v. Great Western Bad. Co. (1874), L. R. 9 C. P. 661, approving 
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Negligenck. 


I'ABT VII. 
Contribu¬ 
tory 

Negligence. 


Mere 

negligence of 
plaintiff does 
not suffice. 


What nnist 
be proveii. 


Negligence on the part of the plaintiff wliich is only remote, and is 
not a Bubstantial cause of the accident, does not properly come 
within the term —causa proxbna jion rcmota spectatur (J). It js 
ordinarily and properly applied only to cases in which both parties 
are alleged to have been negligent (/r). 

769. The fact that there has been negligence on the part of the 
plaintiff which has contributed to cause the injury does not o£ 
itself give rise to the defence of contril)iitory negligence so as to 
disentitle him from recovering (Z). Tt is still open to the plaintiff 
to establish that, notwithstanding his (the plaintiff’s) lu'gligenee, the 
defendant could by the exercise of ordinary care and diligence have 
avoided the injury which happened (ni). 

In order that a plea of contributory negligence (») may 
be successful, it must be shown either that there was negli¬ 
gence on the part of the plaintiff whi(‘h cimtribiihid to the 

accident and that the defendant could not by using oi'dinary 
carp have avoided the accident (o), or that, notwithstanding the 
defendant’s negligence, the plaintiff could, l)y exorcising oi'dinary 

Clitf V. Midland Jiail. Vo. (1870), L, E. 6 Q. 11. 258 ; Tlolden v. Liverpool 
IVew Gas and CoVe Vo. (1846), 3 C II. 1. 

(?) SpaigU v. Tedcokile (1881), 6 App. Cas. 217 ; Florence v. Maim 

(1890), 28 Sc. L. K. 215; M'jWauqhton v. Valedoman Fail. Vo. (1858), 21 

Dniil. (Ct. ol Scs.s.) 160; Hills v. Brown (1840), 9 (J. & P. 6Ul ; DowcU v. 
General Hteam Navigation Vo. (1855), 5 E. A, E. 195; see v. Ffi'd 

(1829), Mood. & M. 363 (where it was said that a delendaiit may bo hablo 
lor injuring a neighbour’s jn-opeity by pulling down his own negligently, 
altlioilgh the plaintiff may hiuiseli have failed to take precautions which 
he might have taken) 

{1) fcjco Thomas v. Quarlermaine (1887), 18 Q. B. I"). 085, 0. A, per 
Bowkn, L J , at p. 697. 

(0 Tii{f v. irarmroi (IS.'JS), 5 ('. B, (n. s ) 573 ; Fodley v. London and 
Noiih Western Fail. Vo. (1876), 1 App. Oa.s 754; eonsidcred in Mitchell v. 
Caledonian Fail. f’o. (1909), 46 i^c. L. E. 517 ; compare Faisin v. Mitchell 
(1839), 9 C. & P. 613; see Geeves v. Jjondon General Omnibus Vo., Ltd. (1901), 
17 T. L. E. 249; compare Biidge v. Grand Junction Fail. Vo. (1838), 3 
M. & W. 244; 11 M H. Huns Pared, [1900J P. 267, A.; lor other cases 

relating to collisions at sea, see litle Siiii’Pi.Nc and Navigation 

(iM.) 8priagelt\ Ball (1865), 4 F & F. 472; M'Dermaid v. Edinburgh 
Sheet Tramways Vo. (1884), 22 Sc. L E 13 As to cases where Ihe pro¬ 
perty injui'cd is an obstruction to a highw'ay, as, tor example, aii oyster 
bed in a navigable river, see i'olehester Vorporation v. Brook (iS'lO), 7 Q. B. 
339; Dimes V. J^etley (1850), 15Q.B 276; compare Irficfcv. A'cicard (1829), 
4 0. & P. 106 (bargeleft moon'd m river); Petriew. 8 8. Fosireror (Owners), 
[1898] 2 1. E. 550, 0. A 

(n) In Doyle v. Kinahan (1869), 17 W. E. 679 (It. Ex.), it was held that 
by a plea of contributory neglig(>iice a defendant implies that he could not 
have avoided the accident; compaie Tvff v. Warman, supra. 

(o) Tuff V. Warman, supra; Fadley v. London and North Western Fail. Co., 

supra, at p. 759, where the law was thus stated: The plaintiff in an 
action lor negligence cannot succeed if it is foimd by ihe jury that he has 
himself been guilty of any negligence or want of ordinary care which con¬ 
tributed to cause the accident’’; but this must be qualified by adding, 
“ yet if the defendant could in tlie result, by the exercise of ordinary care 
and diligence, have avoided the mischief which happened, the plaintiff’s 
negligdhce will not excuse him.” Compare Cayser, Jivine Co. v. Carton 
Co. (1884), 9 App. Cos. 873; H.M.8. Sans Pared, supra; Spaight v. 
TedmsUe, supra ; see also note (q), p. 447, post. • 
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care (p), Lave avoided the accident {q). Where, therefore, the 
defendant is negligent and the plaintiff is alleged to have been 
guilty of contributory negligence, the test to bo a])pHod is -wljether 
the defendant’s negligence was the real direct and effective cause 
of the misfortune (r). When the acts of iiegligeiu'O alleged are 
not contemporaneous this test in general results in throwing the 
responsibility on that party who last had an opportunity of avoiding, 
by the exercise of ordinary care or skill, the effect of the negligence 
of the other, and who failed to do so (.s“). If negligence on the part 
of the defendant is proved and contributory negligence hy the 
plaintiff is at host only a matter of doubt, the defendant is liable (0- 


(p) The degree of cam to be taken by the jdaintitf varies ^vitli the 
time, place, and surrounding circumstances (Smith v. Browne tI891), 28 
L. R. Ir. 1; Rumney v. Thomson & Sons (1881), 9 E, (Ct of Sess.) 140); 
and see p 360, (wie 

(q) Datues v. Mnnn (1842), 10 M & W. 546; Bridge v. Grand JtuicUon 

Rail. Co. (1838), 3 M. & W. 244; iroRoii v. London, Ihiqhlon and South 
Coast Rail. Vo (1866), 14 L. T. 253; Watson v. Rllis (1885), 1 T. L. R. 
317: J)e Tei/ron v. Waring (1885), 1 T. L R 414; Lee v. Nixey 
(1890), 63 L. T. 286; compare Butterfield Fortesler (1809), 11 
East, 60, see Bnlicrley v. Drogheda Corporation, [1907] 2 1. R. 134, 
apiiroving Reynolds v. Tilling (1903), 19 T. L. R. 539 ; Dowell v. General 
Steam Navigation Co. (1855), 5 K. He R. 195 ; compare Marriott y. Stanley 
(1840), 1 Man. & G. 568 (where it was held not to be a misdirection to ask 
t]ie]ury to say whether the plaintiff had been so dchcieut in reasonable and 
ordinary care that ho had brought the injury on luinself); and sec Ellis 
\ Great Tl'esfem Rail (!o. (1874), L. R. 9 1*. 551 , iralAcr v. Midland 

Rail. Co. (1886), 2 T. L. R. 450. In some of the older cases, e.g,, Vander- 
plank V. Miller (1828), 1 Mood. & M 169; IHuckwell v. irilnoa (1832), 
5 & P. 375 ; Vennall v. Garner (1832), 1 Gr. & M. 21; Luxjord v. Latge 

(1833), 5 0. & P. 421 ; Williams v. Bollund (1833), 6 (\ & P. 23 ; WoolJ v. 
Beard (1838), 8 C. & P. 373; Raisin v. MiteMl (1839), 9 0. & P. 613 ; 
Martin v. Great Northern Rail. Co. (1855), 16 0. B. 179; aud to a ccrtaui 
I'xtent in Silh v. Brown (1840), 9 0. & P. 601; Dowell v. General Sleam 
Saiigaiion Co., supra, Wilheiley v. Regent Canal Co. (1862), 12 0. B. 
(N. s ) 2, the rule laid down, that a plaintiff who in any way ooiitii- 
buted to the accident by his own negligence could not recove.r against, 
the delcndant, seems to have been inadequately stated, smee it was not 
qnalilied by adding that if the delendant could reasonably have avoided the 
accident the plaintiff could still succ-oed, notwithstanding his negligence; 
see note (o). p. 446, ante. This qualification was first definitely stated m 
Radley V. London and North Western Bail. Co. (1876), 1 App. Oas. 754, 
though it had been substantially adopted in those eases, prior to 1876, which 
are. cited in the first part of tins note. 

(r) 111 Unilerletf v. Drogheda Corporation, supra. Lord O’Brien, C.J., at 
p. 138, said that ni his view the best questions to be left to the ju^ were : 
(1) Was the detendant guilty of negligence? (2) If so, was the defendant's 
negligence the real, direct and immediate cause of the misfortune? It 
was considered that these qui'stions were less likely to coofuse the jury 
than those usually left to them ; compare M^Eroy v. Waterford Steamship 
Co. (1886), 18 L. R. Ir. 159 ; and see Campbell and Cowan & Co. v. Train 
(1910), 47 So. L. R. 475. 

(«) Compare Walton v. London, Brighton and South Coast Rail. Co., 
snpra; Tuff v. Wamnn (1858), 5 0. B. (n. s.) 573; Davies v. Mann, 
supra; Morrison v. General Steam Navigation Co. (185'i), 8 Exch. 733; 
Cayser, Irvine Co. v. Garron Co. (1884), 9 App. Cas. 873; E.M'.S. Suns 
Pareil, [1900] P. 267, C. A.; Avis v. Great Eastern Hail. Go. (1892), 8 
■R L. R. 693 ; Smith v. Browne, supra. 

(t) M^MaiUn v. Bannay (1872), 10 Maeph. (Ct. of Sess.) 411. 


Part vu. 

Contribu¬ 

tory 

Negligence. 

'I’he lest tD be 
upplieJ. 



418 


Negligence. 


Takt V[I. 

Contribu¬ 

tory 

Neglijieuce. 

ElTcnt of 
defendant’s 
act as 
creating 
emergency (fi 
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involving 
clion*e <>1 
courtic. 


W'here. however, both by tbeir iieglif[ence equally contribute to 
caufie the injury tlie plaintiff cannot recover (ii). Neither can he 
recover where there is contributory iK'gligence by his servant (iJ) oV 
by anyone else for whom he is responsible. 

760. Tf the (i(‘fentlrtnt by his negligence cndihis an emergency 
or a situation of nnnsiial diHiculty so as to cast on tlie plain¬ 
tiff the biu'clon of using more Ilian ordinary care to avert an 
accident, tlu' fact (bat tlie latter did not take such extraordi- 
iiarv (Mie and so avoid the mishap does not by itself excuse the 
defeiidaiil.(o). 

Similaily, where the dcleiidant’s act places the jilaintiff in such 
a situation as to involve the choice of one of two evils, the fact that 
he chooses that which turns out to he the only one which would 
have injured him dties not of itself jnevent his recovering against 
the defendantIf, however, tlie ])laintift''s act resulteil from a 
rash apprehension of a danger wliiidi was really non-existent, and 
his injury is attributable to that rashness and not to tlie defendant’s 
negligence, he cannot recover (b). 


(m) rn’i/iwlihi V. Tilling (l<)o;j), 19'!’. L. ff. 539; Fenna v. Vlme d Vo., 
[I895j I'v. 15. ]9y, seep 137, maV. 

(t>) Till' Fggplinn (1910), 102 L. T. 465, H. L. The same ruau waa 
employeil as night watchman by tlic ])laiiitill and was hired by the 
defendant to navigate his boat. W’liile acting for tlie defendant he ran 
into and made a hole in the jilaintill's boat, wliich took in water. 'J’he 
servant then jiioeecded to act as niglit watchman, anil owing to his 
negligence the leak w'as not. discoveicd. As the vcs.sel got lower in the 
water another hole came under wattr and she sank. It was held that 
the damage eaused by the sinking was due t o the contrihntoiy ueghgence 
of the plaintilf's servant, .and was not theielorc recoverable. 

(fl) The Ovivjjdenn Vxinge, |1902JP. 208, C. A.; compare6'toomra«rf 
Maatschappy Medcdand v Feiwmilar and ifricntal Steam Fnvigalion Co. 
(1880), Ci App. (’as. 876 

(b) Jonc'i V. Jloyre (1816), 1 Stalk. 493 (wheie owing to a defective 
rem the horses in a coacli became ungovernable while going down 
a hill and ran into some ]iiles, and the [ilaintill chose to jump off the 
coach rather than run the ii.sk of being overt-urued, it was held he 
could recover); Chaplin \. ilnwes (1828). 3 C. & P. 654, followed in 
Tiiilcy V. Thomas (1837), 8 (k 6c P. 103 ; Sloomvaart Maatschappy 
Nederland v. Padnsular and (hiental Steam Navigaiton Co., supra. 
In Flower v. Adam (1810), 2 Taunt. 314, the laets wore that the 
defendant’s servants placed a large heap of lime rubbish in the highway; 
the dust from this frightened Ihe plaintiff’s horse, which ran towards 
a waggon;*in avoiding the waggon the plaintiff pulled the horse round 
loo much and collided with a neap of lubbish placed near by a third 
person ; it was held that tlie plaintiff could not recover, as it was “ owing 
to his not. being a skilful chaiioteer ” that he drove into the heap. It is 
thought that in a similar case nowadays the jury would be directed that if 
the defendaufs negligeiieo placed the driver in a difficulty he would not bo 
disentitled by an ciTor of judgment when in such a difficulty, nor would 
mere unskilfulness, under snob ciicumstances, relieve th(‘ deleudant from 
liability. In Willinson v. Kwneil Cannel and Coking Coni Co., Ltd. (1897). 
34 Sc. L. If. 533, the plaintiff, mgether with his iellow-servant and his 
master’# property, wore placed m great danger by the negligence of 
defendant’s servants; the jiliuntifl leapt out of danger, but without 
hesitation and iu a niomont' o| agitation he came back into it to save liis 
fel]ow-ser\'aiit and possibly bis mastor's property: it w'as held that the 
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t*Arr VJI.-- (''KVTiiiKUToiiy NKULuji-Nff: 

yCl. KnowlnlKo b.v the plniiifiJT of ftn ( Aisl.hig Jnnoer or of Uie 
dofoTulanl’a niny Iw iM/jiupoi taiii cldnient in (U'U'nnimn}^ 

Ahcitlier or not Ik; Ims Ixuni ^nilly nf ('ojitrilnitory ; utid 

it is a (|ii(‘stion of fact in oiicli cukc whether Bn<*h l<n(»\> Icdj^e in tlie 
particulai' circunist,ibices in.atin it so unreasoniil)l(i for the plaintilT 
to <lo what iie did as to d<!l«ir him ftoni rocoveriiif'(c). 

762 . The kno\\1cd}»e aaIucIi a plaintifT lias of tlie dan^f<'rs of 
railways or oilier places where the public liave riglits of access, and 
of tlie precautions I n ken in resjiect of such daiif^ers, may tend oitlier 
to establish or to refute contributory neglieetieo. On tlie onoliand, 
the ]»laintiff must act M-a.-^oiuihly with regard to the dangers Avhicli 
be knows, or ought to know, e\ist(d), and to any regniatioiis or 
other jiteeaiilions iniptw.d for tho pnrpuso of avoiding them (r). 
On tho otiier Iiaud, he is entitled to i cly on reasonable care and 
proper precautions lieing taken (_/), and, in places to %\hicli Iho 


jury must decide whctlicr tlie plaintiff was doimj wdiat ivas right and 
reasonable, and wbetber his wliolo action was ianly attrihntable to the 
defond.ant’s negligence ; if so, defendant would bo liable.. Comxiaro iroods 
V. Vulrdoninn Jiad. Vo. (1880). 23 Sc. L. 11 798. 

(c) E.g., iSmdh v. Baker tb [1891J A. 0. 325; and Robertson v. 
Primrose tt* Co (1909), 47 Sc L R. 147 (servant working under a crane 
wlm*h was carrying stones); Osborne v. London and North IVestern Rail, 
Vo. (1888), 21 Q. 15. 1). 220 (knowledge of dangerous condition of steps 
in railway station and carelul user of tliem wIk'ii alternative route pos.siblo 
held not contributory negligence): Slunii v. FA'aus (1883), 49 L. T. 138 ; 
Clayards v. Deihivk (1848), 12 Q. 15. 439 (which can only be suxi])orl.ed on 
the ground that the plaintitf was unaware of the danger (Loxy. t)<irlington 
(^oryotation (1S79), 5 E^L. 1) 28, (5. A., per liKAirwm.u, L.J , at p. 36)); 
Thompson y. Sorth Eastern Rad. Co (1860), 2 13. & S, 106; Thomas v. 

(1887), 18 Q B 1). 68.5,* C. A.; Williams v. Birmingham 
Jialte.ry and Metal Vo., [ 18991 55 Q. B. 338, 345 ; (Hrant v. Drysdole (1K83), 
20 18c. li. li. 774; but compare Dynen v. Leach (1857), 26 L. ,1. (ex.) 
221 (which appears inconsistent with the more recent decisions cited in 
this note in so far as it decided a judge might nonsuit); compare Reney 
Kiik'cudhiight (Magistrates), [1892] A. (I. 264; Ramage and Ferguson v. 
Foisyth (lihlO). 28 !8c. L. 11. 26 (seiTant falling through manhole while 
passing along an obviously daik and dangerous place). 

(d) Manning v. London and North )Vestem Rad. Vo. (1907), 23 T. L. E. 
222, (5 A (evidence admitted of platforms of equal depth at oilier stations) ; 
and see title (lARriiKiis, Vol. IV., p. 60; Goklberg v. Glasgow and South 
Western Rail. Go., [1907] S 0. 1036 (passenger injured by starting of 
train); The, Highland Jjoch (1912), 28 T. L E. 213, II. L. (ketch injured 
by lying near launching place after w'arning). 

(c) Benson v. Furness Rail. (Jo (1903), 88 L T 268; Hrutff v. North 
Eastern Railway, 2 K. B. 322 (injury caused by shutting carriage 

door), Non-comidiance with regulations which are habitually disregarded 
is not necessarily suflicieut to establish negligence (Ouftfta, Wicklow and 
Wexford Railway v. Slattery (1878), 3 App. Cas. 1155). 

(/) Brown v. Great Tresfem Rail. Vo, (1885), 62 L. T. 622; com¬ 
pare Wilby V. Midland Rail Vo. (1876), 36 L. T. 244 (where plaintiff 
chose to cross the line at a place where there was no crossing provided and 
tumbled into an excavation, and it was proved that a proper crossing was 
provided elsewhere ; held that he conld not recover. It seems that if therr 
ha«l been evidence that tho defendants inyited the plaintiff to go that way, 
or had habitually allowed persons to cross where they pleased) th.% defen¬ 
dants might have been liable); compare Clarke v. Midland Ba/U. Co. (1880), 
4? L. T. 381 (where it was suggested that the plaintiff used a level cross¬ 
ing instead of a bridge because he said the defendants’ servants were 

H.L.—XXI. li 
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public havo access, is entitled to assume the existence of such pro¬ 
tection as the public Lave through custom become justified in 
expecting {g). 

Thus, to stand at the open door of a carriage while the train is 
slowing down and coming into the station (/<), or to attempt to get 
into a train while in motion, although it may have been started 
while the i>assenger was opening the door(t), may amount to 
contributory negligence. But it is not necessarily contributory 
negligence to build a stack near to a railway line (AO, nor yet to go 
upon private premises where there is a particular danger known to 
the owner, if the plaintiff is ignorant of its 2 )reseuce and no warning 
has been given (/), although under ordinary eircuiiistances it is 
contributory negligence to wander about private premises in the 
dark (»i); and persons who, without having business, go idly on to 
private premises where danger exists have only themselves to blame 
if they are injured (/i)- 

763. Where a servant is injured by an accident due jointly to 
the negligence of third i)arties and to that of his (.'uiployers, he 


accustomed to drive him off the latter); (Jurtin v. Great Southern and Western 
Bail. Go. of Ireland (1887), 22 L. R. Ir. 219, C. A. ; 11‘Donnell v. Great 
Southern and Western Bail. Co. of Ireland (1888), 24 L. R. Ir. 369, C. A.; 
Falkinerv. Great Southern and Western Bail. Co. of Ireland (1871), 6 I. R. 
C. L. 213; and as to contributory negUgence arising from a passenger 
leaning against the door of the carriage, see title Carriers, VoL IV., 
p. 61; Pickering v. Belfast Gorporatwn, [1911J 2 I R. 224, C. A. ; Jenner 
V. South Eastern Bail Go. (1911), 27 T. L. li 445; London, Tilbury and 
Southend Bail. Co. v. Glasscock (1903), 19 T. L R. 305, H. I,, (passenger 
alighting beyond platform); Paterson v. London, Tilbury and Southend 
Bail. Go. (1912). Times, 16th March, C. A. 

{g) Smith v. South Eastern Bail. Co., [1896J 1 Q. B. 178 : Dublin, Wick¬ 
low and Wexford Bailway v. Slattery (1878), 3 App. (’as. 1156 ; Bosenbaum 
V. Metropolitan Water Board (1910), 26 T. L. R. 510, per Channell, J. ; 
oxiDsideied and new trial ordered on the question of danger (1911), 27 
T, L. R. 103, C. A. 

(A) Folkes V. North London Bad. Co. (1892), 8 T. L. R. 269. 

(i) Avis V. Great Eastern Bail. Co. (1892), 8 T. L. R. 693. 

{k) Groom v. Great Western Batl. Co. (1892), 8 T. L. R. 263 ; the reason 
given being that experience shows tliat trains run inilliuns of miles with but 
lew claims being made in respect of fires caused by them; compare Dim- 
mock v. North Stafford Bail. Co. (1866), 4 F. & F. 1058. 

(l) Bird V. Uolbrook (1828), 4 Bing. 628; compare Sarch v. Blackburn 
(1830), 4 C. & P. 297 (plaintiff bitten by a dog). 

(m) Wglkery. Midland Bail. Co. (1886), 2 T. L. R. 460. See note (A), 
p. 390, ante; compare Mackie v. Jlfacmiihw (1898), 36 Sc. L. R. 137; 
Fleming v. Eadie & Son (1898), 36 Sc. L. R. 422; Cairns v. Boyd (1879), 
6 E. (Ct. of Sess.) 1004; Bamage and Ferguson v. Forsyth (1890), 28 Sc. 
L. R. 26; and see note (t), p. 390, anU. 

{n) Smith v. Highland Bail. Go. (1888), 26 Sc. L. E. 33; Daly v. Arrol 
(1886), 24 Sc. L. R. 150. Where a person bitten had no knowledge of the 
vidouB nature of a dog it was said that even treading on its toes would 
not disentitle him from recovering {Smith v. Feldh (1747), 2 Stra. 1263 
[1264]; but this cannot now be said to be law {Charlwood v. Greig (1851), 
3 Car. & Kir. 46, 48); compare Sarch v. Blackburn (1830), 4 C. & P. 297, 
where*it was held that a nolice, “ Beware of the dog,” did not relieve the 
defendant from 'liabUity in respect of his dog biting a person on his 
px^ises. because the plaintiff was not able to read ; and see note .(A), 
p. 363,anfe. 
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cannol: recover against the former, as he cannot be in a better 
position in such a case than his employers (o). 

, Where a servant seeks to recover damages against liis master tlie 
latter may set up contributory negligence as a defence (p), although 
the negligence complained of by the servant is the breach of a 
statutory duty {q). 

It is primd facie evidence of such contributory negligence if the 
servant continues in the service after being aware of the defect or 
negligence he complains of, but it is not conclusive (r), inasmuch as 
such knowledge does not necessarily disentitle him to recover, since 
the servant may have taken additional care on account of the known 
danger, or may have failed to appreciate the risk attached to his 
continuing to work (s). It is a question of fact in each case whether 
or not his continuing to work with such knowledge amounted to 
negligence (<). 

764. A defendant cannot excuse himself for the consequences of 
his misconduct by proving that the plaintiffs injury was contributed 
to by the negligence of a third party (a). The plaintiff in such a 


(o) Child v. IIearn (1874), L. R. 9 Exch. 176 (where the servant of a 
railway company was injured in consequence of defendant’s pigs straidng 
on to the line through a fence which it was the company’s duty to 
maintain). As to the doctrine of “identification,” now obsolete, sec p. 462, 
post. 

( p) Paterson v. Wallace (1854), 1 Macq. 748 ; Groves v. Wimtxrr^e {Lord), 
[18981 2 Q. B. 402, A., per Vaituttax Williams, L.J., at 1^419. The 

master’s duty to his serviint is to take care that the latter is Irot induced 
to work under a notion that the tackle or machinery is staunch when the 
master knows or ought to know it is not so (ibid ); and, where the servant 
is put to work at dangorons machinery, to take caro tor the servant’s 
safety (Caswell v. Wortli (1856), 5 E. & B. 849 ; Britton v. Great Western 
t'otion Co. (1872), L. R. 7 Exeh. 130; Chirh v. Holmes (1802), 7 H. & N. 
937 ; see title Master and Servant, Vol. XX., p. 131). 

(gf) Caswell v. Worth (18,56), 6 E. &; B. 849 (where it was held that the fact 
that the statute imposed a penalty for the broacli of certain duties in 
lencing dangerous machinery made no difference, and that the servant 
could rely on the breach unless the injury suffered by him was really duo 
to his own wTongful interference); lies v. Abercam Welsh Flannel Co. ( 1886), 
2 T. L. R. 547, Div. Ct.; Kelly v. Glebe Sugar Bcfininq Co. (1893), 30 
Sc. L. R. 758 ; compare Britton v. Great Western Cotton Co., suyra, and 
Groves v. Wimbome (Lord), svpra ; and see cases cited in note (c), p. 424, 
ante. 

(r) Hoey v. Dublin and Belfast Junction Bail. Co. (1870), .5 I. R. C. L. 206. 

(s) Clark V. Holmes, supra; see title Master and Servant, Vol. XX., 
p. 131 

(t) Clarke v. llolmes, supra; Kelly v. Glebe Sugar Befining Co., supra 
(where a boy of fifteen was iujuied by an unfeuoed shaft which he had 
approached unnecessarily while engaged in his own irarsuits, it was held 
that it was for the jury to say whether in the ciicunistances the shaft was 
so manifestly dangerous to a boy of fifteen as to make him so much in 
lault in going near it as he did that he could not recover); and see p. 373, 
ante. 

(a) Abbott V. Macfie (1863), 2 H. & C. 744; Harrison v. Great Northern 
Bail Co. (1864), 3 H. & C. 231; Hill v. New Biver Co. (1868), 9 B. & S. 
303; Clarke v. Chambers (1878), 3 Q. B. D. 327; Bigby v. E6wiU‘[lB50). 
6 Exch. 240, per Poleook, <\B., at p. 242; and see, generally, p, 380, ante. 


Part, Vlt 

Contribu¬ 

tory 

Negligence. 


Evidence, 


Contributory 
uegkgenoe of 
third party. 



462 


Keoligence. 


Part vij. case can sue cither of the persons who have boon negligent, provided 
Contribn- that his injury does not result from contributory negligence for 
tory which he is responsible {h). Accordingly, where a i)eraon travelling 
Negligence, in a vehicle belonging to a tliird person is injured by the negligence 
of the defendant, he is entitled to recover against the latter 
notwithstanding that the driver of the vehicle in which the plaintiff 
is travelling may have been guilty of some negligence contributing 
to the accident (c). He is not identified with the negligence of the 
driver of the vehicle in w’hich he is, merely because lie is travelling 
in it(d). The proper test as to the liability in such a case is 
whether the negligence of tlie driver of the vehicle wliich collided 
with tliat in which the plaintiff w’as tnivolling wholly or iii part 
caused the accident; if so, the plaintiff can recover, and the fact 
that there was negligence on the part of the driver of the vehicle 
in which the plaintiff was travelling mahes no difference [d). 


Effect of 

imiDineiit 

danger 

]U8tlfjfJDg 

unusual 

course. 


766. Where negligence on the part of the defendant is proved, 
an act which in ordinary circunislances would afford an answer to 
an action may be so justified by the imminence of the danger caused 
to the plaintiff, or some third party, that it will not afford an 
answer {«.). It is a question of fact in each Ciise( /), and the courts 
will not lay down any general principle that there cannot he con¬ 
tributory negligence even wlu're the jilaiutiff’s act was necessary to 
save life, although such necessity may often justify an act which 
would otherwise be unjustifiable {//). 


(l») Greenhtnd v. VhapUn (1850), 5 Exch. 24.'}. The {leleiidant in that 
event cannot shelter himself behind tlie other negligent parly, nor claim to 
share the damages with him ; see Devlni v. Belfud (■or])or<ition, [1U()7] 2 
J. 11. 437, (\ A. (compare llUdgn v. Goodwin (J831), 5 C. &, P. 190, per 
Tindal, C.J., at p. 192, w'hcro it was held that, where a liorsed vehicle 
was left unattended in the street and backed into a shop, the owner was 
liable whether or not the plaintiff’s servant or a stranger had contributed 
to the accident by causing the horse to back); but see Jhiitmun v. UewtU 
(1798), Peake, Add Cas. 170 In Kuyelkavt v. Farrant db Co., [IS97] I Q. B. 240, 
C. A., the responsibility of a master for the negligence of his servant was 
held to extend to a case in \«liich, although the accident was immediately 
caused by a third person, yet that person’s action arose from the servant’s 
negligence, and w'aa such that the servant might reiusonahly have ioreseen. 
In that case Illidge v. Gooduin, eupra, and Li/nch v, AiwZm (1841), 1 
Q. B. 29, were approved, and Mann v. Ward (1891), 8 T. L. R. 699, 
0. A., was doubted. 

(c) MillB V. Armstrong, The Bernina (1888), 13 App. (.'as. 1, overruling 
2'liorogroo(l*v. Rryrm (1849), 8 (' 1). 115, and Annsirong Lancashire at^ 
Yorkshire Rail. Co. (1875), L. 1*. 10 Exch. 47, in whicli the doctrine of 
identification was held to deleat the plaintiff’s claim. 

id) Mathews v. London Street Tramways Co. (1888), 5 T. L. R. 3. 

U) Roebuck v. Norwegian Tihnne do. (1884), 1 T. L 11. 117. The ground 
of the decision apparently was that it was implied in the j)laintiff’8 service 
that he should do anything he could to be of real use in saving his fellow- 
workman. 

(/) lEtllcifiNOH V. KinneU Cannel and Coking Coal Co. (1897), 34 Sc. L. R. 
633. 

(jf) T^ood« V. Caledondun Rail. Co. (1886), 23 Sc. L. R. 798. As to the 
dis&iotiou between saving life, and saving pioperty, si‘.o Senramanga v, 
sRamp (1880), 5 C. P. lb 295, A. (deviation on a vuyago). 
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766. A distinction must be drawn between children and adults, 
for an act which would constitute contributory negligence on the 
• part of an adult may fail to do so in the case of a child or young 
person (/<), the reason l)eiiig that tlie sanie standard of care cannot 
be expected from a child as from an adult (i). Where a child is of 
such an age as to be naturally ignorant of danger or to be unable 
to fond for itsidf at all (A.), he cannot be said to be guilty of con¬ 
tributory negligence in n-gard to a matter beyond his appreciation; 
but quite young children arci held responsible for not exercising 
that standard of care vhich may reasonably be expected of 
them {1). 

Where a c-hild in doing an act which contributes to the accident 
is only following the instincts natural to his ago and the circum¬ 
stances, he is not guilty of contrihiitory nogligenco (wi); but the 
taking of reasonahle jirecautionsl/i) liy the doteudant to protect a 
child against his own i)rnp(insities, may afford evidence that the 
defendant was not negligent, and vas theiefore. not liable (e). 


(A) Lynch v. Nurdin (1841), 1 Q. B. 29, as explained in Li/qo v. Newbold 
(1854), 9 Kxch 302 ; (irude, v. Front (18(53), 3 F. & F. (522 ; Crocker v. 
Bunks (1888), 4 T. L. It. 324 (girl aged se%'enteen omitting to wear pro¬ 
tection mask); Itobinson v. dmilh (IF. //.) (1901), 17 T. L. Jt. 423. 

(i) lAjnc.h V. Liiirdin, supra ; Lay v. Midland Rati. (Jo. (1875), 34 L. T. 
30 ; Foibes V. Abmieerh Harbour Commissioners (1888), 15 K. (Ofc. of Sees.) 
323 ; Frasers v, Edinburyh tilreel Tramways (Jo. (1882), 20 Sc. L. 11. 192; 
(iardner v. Cracc (1853), 1 F iS: F. 350 ; Cibson v. Glasyow Volice ('ommis- 
sinners (1893), 30 Sc.L. It. 4(59 (where a child fell into uiifenced water by a 
public playground). 

(A) (rdidncr v. Grace (1858), I F. &. F. 359 (oliild aged three and a half 
run over); ('nmpbcll v. Oid and Jiladdison (1873^, 11 Sc. L. It. 54, and 
M'Greyor v Ross and ^laishall (1883), 20 Sc. L. It. 462 (see judgment of 
Lord Young, at ]>. 468), in both ()f which cases a cluld of lour was 
playing with a machine; and see Coole v. Midland Great Western Railway 
of Ireland, [19091 A. C. 229. 236, 238. 241. 

(l) Fraseis v. Ediuhuujh Ulrect Tramways (Jo., supra (a boy ol six acens- 
tomeil to go to school alone every day knows that he must look out for 
trallic when crossing the road), distinguishing CampbeU v. Oid and Maddi- 
son, supra, because in the hatter c.ase the child was iniined by an unknown 
ilangcr. In Tlantsav. Glasgow ('orporation (1910), 47 Ho. L It. 688. a boy 
of live Mas h<‘ld to be guilty of contributory negligence in walking into an 
obstruction on the lootway ; compare//nj/ies v. A/«c/?c (1863), 2 H. & 
744; M'ljvUand v. Johnstone (1902), 30 Sc. L. It 326; and see.V/irtmv. 
ir«rd(lS87), 24 Sc. L. It. 587. 

(m) Jjjiuch V. A Hrdin, supra (childrmi ])laying with an jmattended 
horse and cart); Jlarrold v. M'ataci/, [1898] 2 Ki 15. 320, 0. A. (child climb¬ 
ing on to a rotten fence); compare Jewson v. Gaili fl8S6), 2 'J'. L. R. 441, 
decided on another ground; but see Jenkins v. (heal ll’cstcm Railway, 
[1912] 1 K. B. .025, ('. A. In Maiiyan v. AUitlon (IS66), J.. It. 1 Exch. 
239, the defendant, wlio had Iclt iiiiatb'nded and uHi)io<.c,c,ted a dangerims 
machine c.\posed tor salt' in a market place, w.is Jidd iH>t to be, responsible 
lor an injury reccivi'd t»y a child in playing with it uinier very similar 
circumstance's to thos(> in Lynch v. Surdxn, supra , but AIartin, B , and 
Bramwetx, B., based ihcir decisions on different gmiinds, and their iiiling 
is questioned in ('lark v ('hawbers (1878), 3 l,|. B. l> 327, 339. 

('«.) As to the fiieeaiilitin to be tak» n, see Royan v. M'Lcllans (f889), 27 
Sc. li. R. 79 ; Ross \. Jieilh ( 1888), 1(5 It. (l)t. of Hess.) 86 ; Jdauijhton V. 
jSortli BrUisli Hail Co (I8'I2;, IJo ^ c. R. Ill , andieep 373, <i«tc 
*(o) Bailey v. Neal (18SS), o T. L It. 20 ; McGregor v. Ross and Marolwlt 
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767. Where a child of tender years is under another person’s 
control, that person's negligence, if it has contributed to the injury 
to the child, is a good defence to an action brought on behalf of the • 
child (a). 

"Where the circumstances are such that it is impossible to take 
precautions for children different from those taken for adults, the 
negligent act of the person in charge of a child in allowing him 
to bo present in such circumstances may bo the real cause of the 
injury and may afford an answer to an action (h). Thus an action 
will not succeed wliere a cliild has been injured owing to the 
negligence of his parents or guardian in allowing him to go abroad 
alone, and so not preventing him from getting into danger (c). 


Part VIII.—Negligence Causing Death. 

Hkct. 1 . —Ciril LxahUity. 

768. Apart from statutory provisions, tlioro is no civil liability 
in tort for the death of a person as the result of negligence in cases 
wliere the cause of action is the wrong whicli caused the death {(i\. 
At common law such liability does not exist, since '‘actio prrsomh't 
montiir cum persona ” (e). Thus a husband cannot recover damage.s 
for the death of his wife (/*), or a parent for that of liis child (//), or 


(1883), 20 Sc. L. R. 4G2 ; Ttose Keith (1888), 26 Sc. L. E. 55 ; comp.irft 
SVefsohn v. Brook, Bond Co. (1889), 5 T. L. K. 6S-1-. 

(rt) iraitev. Korlh Eastern Co. (1859), E. B. L. L. 728-, ami see 
note (c), infra. 

(?)) Morran v. Waddell (1883), 21 Sc. L. R. 28; Grunt v. Caledonian 
Bail. Co. (1870), 9 Macpli. (Ct. of Sess.) 258 (where a child was knocked 
down by a train at a level crossing). No donbt it would be unreasonable 
in these and other situations of similar danger to make defendants liable 
for not taking extraoidinary precautions to protect young children ; they 
ought not to be in such jdaros by themselves; compare Singleton \. 
Eastern Counties Bail. Co. (1859), 7 0. 1$. (^. s.) 287. As to duty to take 
care where children arc <'oncenied, see, gener.ally, p. 373, ante. 

(c) Schofield v. Bolton Corporatam (1910), 26 T. L. R. 230,0. A.; Duff v. 
yational TelepJhone Co. (1889), 26 Sc, L. R. 512; Morran v. Waddell, supra; 
compare Uaugidoti v. Korth lintxsh Kail. ('a. (1892), 30 So. L. R. Ill, and 
J ustin V. Great WesUon Kail. ('a. (J867), L. R. 2 Q. B. 442 (where a child 
of over thxoo years was injured while travcllmg with Iuh mother and, 
although no tu'ket was taken lor the. child, he was held eiil.itled to maintain 
au action ; there w”»a no iiegHgt'iice on Uio part ol the mother which con- 
liibuted to the accident); compare alao Marshall v. York, Kcu'castle and 
Berv>tekKail. Co. (18.51), II C. I). 

{d) Jackson v. W'ateon, 11909| 2 K, B. 193, A., per Vauoha\ 

Williams, L . 1 ., at p. 202 ; see pieambJe lo the Eiilal Aeeidents Act, 1846 
(9 & 10 Viet, e 93). 

(e) Baker v. Bollm (1808), 1 ('amp. 493 ; <li.seus.sed in Osborn v. Gilleft 
(1873), L. i{. 8 K\ch. 88; t'lujL v. Ijundou (itncral Omnibus Co., [19061 2 
K. B. 648, (1. A.; Jackson v. Watson, supra; see tille ExKcirTous ANU 

(/) Biggin V lelv! 89; Baker v. Bolton (1808), I Camp. 

4y3. 

(j) CluiJc V, iiondon Qentrul Omnibus Co , [1906] 2 h. B 648, C- A., dlB-* 



Part VIII.— NEnuGENCE Causing Death. 


456 


¥ 


a master for that of his servant (^). Nor in any suoh case can the l- 

cost of the funeral expenses l)f! recovered (?). Civil 

. If, however, as a result of the negligence complained of, death Liability, 
does not immediately ensue, tlun e may be liability for dainagus for vajT" 
loss of society or sei vice duriiifi; the period between the injury and where dwth 
the death, but the liability ceases to accrue at the luoJiient of does not 
death (/.-). ‘ immediately 

769. The personal Kipresontatives of one who is killed injuries lo 
owing to an act of negligence cannot recover lor the benefit ‘leocased's 
of the estate for injuries to the deceased (/), even wIku-o the 
deceased has been ]»ut to expense thereby (//d, but they can 
recover for injuries wiiich have c)peraled to the detriment of the 
reaH»i) or personal (/t) estate ot tbe deceased during the con¬ 
tinuance of his lifetime (o'). 

770. Where thei ’6 is a cause of action independently of the Cause of 
wrong causing the death, such as a breach of contract, an action 

can be maintained and damage arising from tbe death may be q” 
included as an element of the damage (p). 

Sect. %—Ciiil Jlrsponsihilili/ under the Fatal AeridenU Acts {(j). 

771. A person (which term includes a corporation) is liable (r) Who is 

to an action for damages if another is killed by some wrongful responsible. 

approving Bedwrll v. Golding (11)02), 18 'J'. L. R. 436; boo TAc I'era Cruz 
(1884), 9 P. I). 88, 96. 

(A) Oshorn v. GiUett (1873), L. 11. 8 Exch. 88. 

(i) ClarJc V. London General Omnibus (Jo., [1906] 2 K. B. 648, C. A., per 
Lord Alversxone, C.J., at p. 658 ; compare E. v. Earta (1851), 21 L. J. 

(M. C.) 39. 

(k) Baker v. Bolton (1808), 1 Camp. 493 : Osborn v. Gilleti, supra. 

(l) Chamberlain v. Williamson (1814), 2 M. & S. 408 ; Bulling v, (Jrcat 
Basiern Bail. Co. (1882), 9 (,J. B. D. 110; Lrndon v. Loudon Hoad Car Co. 

(1888), 4 T. L. R. 448. 

(m) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), 8. 2 ; Jones v. Simes 
(1890), 43 Ch. D. 607. 

(n) Stat. (1330) 4 Edw. 3. c. 7, s. 4; slat. (1351) 25 Edw. 3, c. 5; 

Tharpe v. Stallwood (1843), 5 Dlau. & G. 760; Twycross v. Grant (1878), 

4 C. P. D. 40, C. A. 

(o) See, geuerally, title Executors 4ND Administrators, Vol. XIV., 
pp. 226, 227. 

ip) Jackson v. Watson, [1909] 2 K. B. 193. C. A, per Vaughan 
WlLLl-AMS, L..f., at p. 201 ; see J’otter v. Metropolitan Bad. Co, (1874), 32 
L. T. 36; Bradshaw v. Lancashire and Yorkshire Bail. Co. (1875), L. R. 

10 C. P. 189; Leggott v. Great Northern Bail. Co. (1876), 1 Q. B. I). 699 
(cases in which the personal representative was held entitled to recover in 
respect of the death of the deceased, who was killed wdiile travelling as a 
passenger on a railway); and see Frost v. Aylesbury Dairy Co., [1905] 1 
K. B. 608, C. A.; Jackson v. Watson, supra. 

(q) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), commonly called 
Lord Campbell’s Act, as amended by the Fatal Accidents Act, 1864 (27 & 28 
Viet, c, 95), and supplemented by the Fatal Accidents (Damages) Act, 1908 
(8 Edw. 7, c. 7), in this section of the title referred to together as “ the 
Acts.” 

(r) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), fa. 1. 
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f5E»:!T, 3. nofjlwt or dofaultUi siifh an would 1 'jivo tiutitlod tho potson 

Civil iujuiod (</), but for liis dciiUi, to hiivo iiiiiiMLiiiiied iin urtioii and 

Responsi' recovered damafios figiiinst siudi poraoii in i't',s]tect of it. This* 
bilily under liability remaiiiH u(>twitbst;uuiin;f tbut tlie doiilh was caused under 

the Fatal tjijyli circiiiustan(‘(3s as auioimt to a felony (/»). 

Accidents ^ 

ACtrS 

(«) Tins tcnn inclinlps dox'd acts of trcsjiass lo tltc pi'rwjn, as well as 
riiniinal acts of violioicc 

it) DcLinlt assmnes a duly and niciiiis “not donii; nliat is reasonable 
under the eireunistonces ” (/»'« YoinK/ nvil Jhn'itiou'n ('onlmct (]S8.>), 31 
('ll I). lt)S, A , prr J}(»wuN, L J . at p. 174). 

(/;) “'I’lie coiuiition that the a<-tioii could lia\e been niainlained liy tb« 
de<'eaKcd il <l<‘al.li had not ensued has lelereiwc not to ih*' n.ilure of tin* loss 
oi injury sustained Init to the ciiminstarn'es under which the bodily injury 
iuosc, luid the natinc ol thi' wroujilnl act, neglect, or default, eoruplained 
of ” {/h/Hi V (I'mii Soitlii'rn Ji’nil. Co ( IS(i2), 2 f». & S. TCI), per CoeKBrUN, 
(’.,r, at jt. 7(17 : affoined (IStilf), 4 l’> S. :W(») lii.^ defenecs, therefore, 
winch would havit been open ki tlie dclendanl' U the injured party hail 
lived arc available under Uie AcIlS {Atmitu'orlli \. SouHi Jio'iirrn llml. 
Co (IH47). 11 Jut 7r)S ; i'okiriric v. rartiulge, ./oi'cs tf- Co , l.Ui, ri!)H)| 
A. (J. 77 (coiiinioii eanploynient) ). Thus coulnhutory ne^liueneo on the 
part of the deceased is a deliuiee {Tucker v. Clutphn (iK4Sj, 2 Oar iV Kii. 
731); Senior v. Wind (]Sr>!)), I K. & K. 3S.j; Cof/le v. tireot Soiihetn Hail, 
i'o. of Ireland {1SS7), 20 1/ K. Ir 400); but a deicudant is not allowed 
to succeed on this (i('J<*iice if his own tortious act placed the di'ceased 
in a dilemma in wliich, in eriremi^, lie took a wrong course {The George and 
Riehard (1871), I/. IJ. 3 A. & K. 4(i6). It is also an answer to uu action 
that the deceased before death accepted or recovered conipensatiou from 
the defendants iii satistaction of all elainis in respect of the injury {Read v. 
(hi at EiiftUrn Rail. I'o. (1808), L, 11 3 ii. If. f>,"ir»), though it is ahvays open 
to the plaintill lo sliow t.hat the deceased’s mind did not go with the terms 
ot the receipt which he gave and that ho was unaware oi its cfieet {Hideal 
V Great Wexlern Rail. Co. (1851)), 1 F. i&r F. 700; Iliiekle v. London (huntg 
CounnZ (1910), 27 T Tj 11. 112, (.’ A.i, or that the receipt was obtained by 
fraud {Lee x. Lancaslme and Yorkshire Jlail. Co. (1S7I), 0 Ch. App 527 ; 
Stewart x. Gieat UVs(crn Rati, Co. (1805), 2 Do G. .1. A Sm. 319 ; Hirsehfeld 
V. London. Jirightoii and South Coast Rail. Co. (1870), 2 Q. I>. I). I ; sec 
title Evidetsck, Vol. Xlll, p. 562). If a person is nnder the belief, m 
consequence of a rojiresontiinoii made by the jiorson asking liim to sign a 
leceipt m full discharge ol all claims, that it will not pi-evcni. a further 
claim being iirofericd should the meilieal men be w’l'ong in their estimate 
of the time iiceessaiy lor his recoveiy, ins mind could, not. bo said to go 
wdth the rereipt {Lee x. Laneashire and Yorkshire Rail. Co , supra). 
If the conditions on a passenger's ticket. a.re such as would prevent 
him from recovering damagis it injured, no action c;in be brought 
Buccesslully under iJie Acts should the passenger be killed {Jlai^h x. 
Royal Mad Steam I'aeket Co, Lid. (1883), 52 L. J. (Q. it.) 64t), (J. A.; 
compare The Stella, [190()J 1*. 1011 Similarly, it is a defence that the 
deerased wvis working under a contract with liis employer, at the time of 
iho injury, liy which he undertook to look t o a cert am fund alone for 
conijM-osatioii in ease of injury or death {Gnfliihsx. J)udley {Earl) (1882), 
91). lb 1). 3.57). It, however, the person contracting on tcims which prevent 
his lecovenng damages is an niiant, the court will consider whether the 
eont.ract was for his benefit, aiul, it considered t.o be otherwise, will not 
enfoicc it {Stephens x. Dudbridge Ironworks (*o., lAd., |T9()4J 2 K. B. 225, 
0. A.); see litl*'. Im’ants and Children, Vol. XVII., p. 72. 

(5) It is thought that this provision defeats the defence by a principal 
that the agent was not authorised to commit a crime, and that, therefore, 
in so doyig was acting outside the scope ol his authority. There is no duty 
to prosecute liefoio bringing a civil action where the death was caused by a 
telonious act Cisltom v. Gillett (1873), L. R. 8 Exch. 88; compare Appleby 
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772. The action is to be l)rought for the benefit of the wife, 
husband, parent or child (r) of the deceased, and can be brought in 
iill cases in which the injured ])erBon, if he liad lived, could have 
maintained an action in Ilritish courts (</) against the persons 
responsible for the injury. Accordingly, I’elatives of a foreigner 
killed by a collision caused by the negligent navigation of a 
British ship on the high seas are entitled to bring an action in 
respect of bis death (c). The riglit of action is not given merely to 
the relatives as a class, but to the individuals conijirised in tliat 
class, and it is no defence io an action for the benefit of the relatives 
to say that the estate of the dciceased passed to them, or some of 
them, undiniinish(!(l, if it can be shown that a single member of the 
persons entitled under tlie Fatal Accidents Acts ('./ 1 has suffered 
pecuniary loss by the death of the ]>crson injured {<}). 

Barticulars must be given of the persons for whoso benefit the 
action is being luouglit, and llu'ir claiius (/«). 

773. An action under the Acts (/') must he commenced within 
twelve caleiubir luonths after the death of the person injured, and 


V. Franldia (1885), 17 Q. B. D. i)3); sec, generally, title Actiov, V<)1. 1., 
p. 27. 

(e) Fatal Accident- Act, I8U5 (S) & 10 Viet. c. 03), s. 2. “Parent” 
includoa grandparents aud step-parents ; “ child ” includes grand- 

oliildron and step-children [ibid, s. 5; see title In i-wnth and (’iiildiusn, 
Vol. XVII., i>. 45). An lUegitiinate child is luit included (Dickinsoii v. 
Forth liastern Jtuil. Co. (1803), 2 11. & 735; compare Clarke v. Car fin 

(■oal Co., 118911 A. (’ 412), hiit a child eii tenire sa mere is [The Georqe 
and liiehmd (1871), L. It 3 A, & E. 400 ; compare Jilake v. Midland Kad. 
i’o. (1852), 18 y. Jl. 93, 100); m such a'ciiso the claim canuot ho made 
on behalf of the child until it is horn. 

[d) As to the jurisdiction of the Admiralty Courts to try <-ascs under t.ho 
Fatal Accidents Acts, see Neirrird v. '• Vera Cruz" (1884), 10 App. Cas. 59, 
11. L., overruling The Franconia (1877), 2 P. 1). 163 (where it was held that 
proceedings in rcni against the ship could not bo brought lu resjiect of 
damages under lliese Acts); but in certain events the Admiralty Courts 
may try cases under tlie Acta ; compare The Orwell (1888), 13 P. 1). 80 ; 
deward v. " Vera (‘rus," supra, at ]» 04; see also The Nereid (1889), 14 
J*. 1). 78 ; Hoche v. London and South Tl'estn'n Jtail. ('o , [1899] 2 Q. 13, 
502, (J. A 

[e) Dnindsson v. hill, 11901 ] 2 K. 15. 000, overruling Adam v. Hritish and 
Foreign Steamuhip ('o., [1898] 2 Q JJ. 430. As to tlio right of an alien to 
maintain an action lor jiersonal injuries, see Corks v. Fardaif (1848), 5 

B. 800, at ]) 884; The, Ouldfase. (1808), 19 E. T. 7-18; Thi Explorer 
0870), L. 11. 3 A. A E. 289. 

(/) Sec, note [q), j». 455, ante 

[g) Pym v. (heat No,them, Jiail Co (1863), 4 B A 8 390. As to what 
is included in “ pemuiiary los.s,” see p. 459, post. 

[h) Fatal Accidents Act, 1840 (9 & 10 Vict. c. 93), a. 4. It a person 

claims to be entitled aud his name has been omitted from the parti¬ 
culars, he cannot, where the whole issue of liability and the amount of 
damages is pending, claim, as of light, to be made a jnirtyor to appear at 
the trial by solicitor aud counsi'l [Steele v. Gi’eai Northern Bail. Co of 
Ireland (1890), 20 li. Jl. ir. 90, A.), but where tin* only C|ue.stion»is the 

distribution, among the pcisons ent.it]od,of a sum of uiuucy jtaid iuto court, 
such a claimant has been allowed to appearand totciulci c\ui<‘nc.e as to tin* 
amount of this shaie without lieing made a parly [Johnston v. Cteal 
Noithern Bail. Co. of Iieland (1887), 20 L. K. Ir. 4). 
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Sect. 2. 
Civil 

Besponsi* 
bilitv Qnder 
the Fatal 
Accidents 
Acts. 


One action for 
one injury. 


When 
separate 
actions main¬ 
tainable. 


if brought against a public authority must be commenced within 
six months of the wrongful act (i). It must be })rought in the 
name of the executor or administrator of the deceased (A), unless* 
there be neither, in which case the action may be brought in the 
name of any or all of the relatives entitled to I'etiefit under the 
Act8(l) at any time within the prescribed period after the death (m). 
If there is an executor or administrator, and he fails to bring the 
action within .six months after the death, tlie right of action, after 
that time, passes to any or all of the relatives entitled to benefit («). 
Where the action is brought in the name of any or all of the 
relatives, it must be for the benefit of the same persons as if it 
had been brought in the name of an executor or administrator («)• 

774. Only one action lies in respect of the same subject-matter 
of complaint (o) under the Acts ( p), and acciirdingly, if the dece.ased 
before death recovered compensation in an action for the injury 
which eventually caused his death, no further action can be 
brought But if he only sued and recovered in resjject of a 
portion of the damages sustained, leaving a seijarahle and divisible 
portion w'hich would have entibled him to bi'ing a subsequent action 
for personal injuries (r), then an action under the Ads (p) may 


(i) See title Limitation of Actions, Vol. XIX., p. 181; ibid, note (d ); 
and Bee title Public Autuoritibs anh Public Officers. 

(t) Fatal Accidents Act, 184(i (9 10 Vict. c. 93), s. 2. The right is 

given to them in a lepreseiitat ivo eapiwity, and differs Irom an independent 
and personal right given in Caiuida to the relations, as to which see 
Hobiiiison v. (Uinadian Vavifir Itiuhenj/, [1892J A. 0. 481 ; Miller v. Grand 
Trunk Railvatj, [1906J A. 0. 187. 

(1) Fatal Aeculei'ts Act, 1894 (27 & 2S Viet. e. 9.")), s. 1. 

(to) HoUetau y. Batjnrll, (1879), 4 L. U. Ir. 740. The relatives need not 
wait BIX months to £>"« wheMier an executor or administrator will bo 
appointed (ihid.). 

(«) Fatal Aacidents Act. 18G4 (27 A 28 Viet. *•„ 95). s. 1. 

(a) Fatal Aecidents Avx, 1840 (9 & 10 Viel. e. 93), s. 3. It is no bar 
to an action under the Acts tor damages for pecuniarv loss due to 
the decease of a stepmodier (Imt in .uiotlier aetion, in which the aaine 
cl'iinaut’s interest was inquired into and eoinpeusatcd, damages were 
obtained for loss due to tiie deatli of the latln'r, who was killed at the 
tune and m the same aeei lent as tlie htiqmiotlier (Johnston v. Great 
Sorthern Jlaii Go. of Ireland (1890), 20 L. 11. (r 091). ‘’One accident” 
in a policy of insurance was held to mean accident to one person, and not 
merely one 04‘cniTence whii’li caused injury at the same time to many 
persons (roiith Stafford<'hne Ttamwajfn Go., Ltd. v. Sicknens and Accident 
J.’fsoeiotion, (18911 I Q. II. 402); compare Allen v. London 
Gvurjnite and Arcideui Go , l.fd (1912), 28 T\ L. 11. 254 (driving accident 
poiiey). 

<p) See note (q), p. 455, an'f. 

(g) Iti iid y Gieat fiaKio7i I'ail. Co. (1808), L R. 3 Q li. 555; compare 
Wood v. Graj/ ,t Sottn, [1892] A. (!. 570 (a eiuso on Seutlish law); and see 
note (a), () 450, ants. 

(r) Brunsden- v. lUmpbrnf (18841, 14 Q. B. 1>. HI. A.; see ihid., per 
Bowln’, 1j .1 , at p. 151 : “it certainly would appear unsatisfactory to 
hold ttvit tin damage done in a carriage accident to a man’s poilsmauteau 
was the saint* injury as the dan>agc done to lus spine ” ; and see ibid., 
per IJRErr, M.U., at p. 146 : “ two autious may be brought in respect of 
the same fa< is where those facts give rise to two distinct causes of aotiqji.’* 
Compare Roiu-.,U v. Baetem CoUntue Rail. Vo. (1859), 1F. & F. 460. 
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be brought («). Similarly, an-action by the executors against a 
defendant under the Acts (/) is no bar to an action by them against 
* the same defendant in respect of damages to their testator s personal 
estate arising out of the same injury («), and a claimant who has 
already recovered in respect of the death of one person can maintain 
a second action in respect of the death of another })or80n resulting 
from the same wrongful act {a). 

775. More proof of death by negligence is not hiilficient to 
support a claim for oven nominal' damages {h). Comjjensation must 
be based, not only on the injury which causes the death, but on 
the pecuniary loss wdiich arises in consequence of the death(c), and 
the damages recovered must he apportioned to the ])arties res])ec- 
tively for whose benefit the action is hronglit (</). It follows that 
damages cannot })e recovered for the gravity of the injury to tho 
deceased or as a solatium for the mental anguish or loss of society 
due to the death fc'), nor yet for the cost of mourning(/), 
medical (//) or funeral expenses (/<) occasioned by the injury and 
consequent death. 

776. In order to recover compensation there must be a pecuniary 
loss {i) sustained by the persons claiming, either actual or expected. 


(«) Brunsden v. Humphrey (1884), 14 Q. B. D. 141, C. A. 

it) See note {q), p. 455, anie. 

(u) Bradshaw v.Lancashiic and Yorkshire Bail. Co. (1876), L. R. 10 C. P. 
189 ; followed in Legqott v. Great Northern Bail. Co. (1876), 1 Q. B J). 599. 
In the former case it was held that damages caused to the deceased’s estate 
by his illness and consequent inability during his life to attend to business 
weic distinct and could be sued upon, if arising Irom negligence in carrying 
out a contractual liability (see note' (c), p. 427, ante), separately trom 
(iarnages under the Acts (Barnett v. Lucas (1872), 6 I. R 0. L. 247 (in 
which Beadv. Great Eastern Bad. Co. (1868), L. R. 3 Q. B, 5.55, was dis¬ 
tinguished) ; followed in Daly v. Dublin, Wicklow amd Wexford Bail. Co. 
(1892), 30 L. R. Ir. 514; compare Pottery. Metropolitan District Bail. 
Co. (1874), 30 L. T. 765; atTirmed on appeal (1875), 32 L. T. 36, in which 
it was held that, where, in consequence of an aci;ident to a wife whose 
husband had paid for her railway ticket, the husband's estate suffered 
damage by reason of expeiisi-s due to illness and her inability to attend 
to assist in his business, and the husband died belure bringing an action, 
an action in respect of such damage by the wife as executrix (after 
recovering for her personal injuries in a prior action against tho defen¬ 
dants) was maintainable. 

(a) Johnston v. Great Northern Bail. Co. of Ireland (1887), 20 L. R. Ir. 4. 

(h) Duckworth v. Johnson, [1859] 4 H. & N. 653 ; Hall v. Great Nortliern 
Bail. Co. (1890), 26 L. R. Ir. 289. 

(c) Pym v. Great Nortlwm Bail. Co. (1862), 2 B. & S. 759: affirmed (1863), 
4 B. & S. 396, Ex. Ch. A merely nominal loss is not suflicient (Boulter v. 
Webster (mS), 11 L. T. 598). 

(d) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), s. 2. See Fatal 
Accidents Act, 1864 (27 & 28 Vict. c. 96), s. 2 ; and see p. 460, post. 

(e) Armsworth v. South Eastern Bail. Co. (1847), 11 Jnr. 768 ; Blake v. 
Midland Bail. Co. (1862), 18 Q. B. 93. 

(/) DaUon v. South Eastern Bail. Co. (1868), 4 0. B. (n. s.) 296. 

(g) BouUer v. Webster, supra. 

(h) Clark V. London and General Omnibus Co., [1900] 2 K. B. 643, 
C. A. ; BouUer v. Webster, supra. 

•(t) A father, for instance, suffers no pecuniary damage by the death of a 
sou who worked for him at full wages (Sykes v. North Eastern Bail. Co. 
(1876), 44 L, J. (0 . p.) 191). 
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Sbtt. J. Whei *0 actual loss can bo provc'l, tho claim is free from diflriculty, 
Civil but pecuniary loss may also bo ovidonced by proof of a roasouablfl 
^sponsi- expectation of pecuniary beiiOlifc {k); and, wliile apprecuable 
bility under pecuniary loss must be shown and damages proportional to the 
injury given, the damages are not given inen'ly in respect of the 

^Tets 

among rolatioiis only and not among all indivi<lnals sustaining 
tho loss: and they should 1x3 c;i.lculat('ii in rofeie?ice to a reasonablo 
expectation of pecuniary henelU as of right or otherwise from tho 
continuance of th(3 life ( m ). 

Jveasonablc 777. As to wluit constitutes a reasonablo expectation of pecuniary 
expectation of j,pnelit snOicMViit to ground a claim tor damages, it is not possible to 
beneSr^^ down jiny general rule. Tt is an inference wliicth a jury are 

Fufficientto entitled to draw only where tho facts proved to their satisfaction 
afford them rcasonahle grounds for drawing snc.h a conclusion (»); 
they at all events have to ho satislied on jiropijr materials that the 
position of those claiming would have been less precarious l)ut for 
the loss of the deceased io). The loss of educational prospects and 
personal comfort wliicli, but for the death of a person, might fairly 
have been expected to liave been secured to the plaintill’t/i), is 
sufficient to sustain a claim. So, also, services rendered or 
assistance given by the deceased, even if a child (q), can be 

{k) Pytn V. Orciit yorthcra Hail. Vo (1862), 2 U As S. 759; affirmed 
(1803), 4 B. & S. 396, Ex. (Jb ; t^pnvgeU v. Jjall (ls65), 4 F. & F. 472, 
474 ; Uetheringlon v. A'orfA Easlerti JtViil. Co. (1882), 9 B. 1). 160 (where 
a crippled pareut, the plaintiff, had been helped in tho past by hia sou (the 
deceased), although not lor five years before death, and it was held that 
there was evidence of a reasonable exjieefation ol fuitlxT assistance which 
entitled the father to damages); Jenkins v. Taff Vale Rail Co (1912), 
132 L, T. Jo. 535, A. (where the deceased was a girl of sixteen, an 
apprentice: her parents both surviving her, the father being a colliery 
fireman, the mother keeping a small shop). For the gi'tieral jinueiplcs on 
which damages are to bo estimated, see Livingstone v. llawgards Coal Co. 
(1880), 5 App. Caa. 25, per Lord Blackburn, at p. 39. 

(1) Dalton V. Soulk Eastern Jiuil. Co. (1858), 4 0. B. (N. S.) 296, following 
Franklin v. Sonih Eastern Hail. Co. (1858), 3 H. & N. 211; Bramall v. hees 
(1857), 29 L. T. (o. s.) Ill ; compare IPecms v. Maihieson (1861), 4 Macq. 
215, H. L. (an analogous case in Scotch law). 

(w) Jenkins v. 7'aff Vale Hail. (Jo , supra ; Franklin v. Eouih Eastern 
Fail. Co., supra, per Poilock. O.B.atp. 214. 

(n) Pym v. Great Northern Hail. Co., supra. 

(o) Johnson v. Great Northern Bail. (Jo. of Ireland {ISW), 26 L. R. Ir. 691. 

(p) Fym V. Great Northern Hail. Co. (1862), 2 B. & S. 759, per ('ocK- 
nuRN. <\J., at p. 767; affirmed (1863), 4 B. & S. 396 ; qualifying Gillard v. 
Lancashire and Yorkshire Bail ('o. (1848), 12 L. T. (o. 8.) 350. 

(ij') Bramall v. Lees (1857), 29 L. T. (<>. s.) Ill (child of twelve living at 
home who was expected in a year or two to help hia parents); Franklin v. 
South Eastern Kail. Co., supra ; Duckworth v. Johnson (1859), 4 H. N. 663 
(boy of fourteeu who oontrilmtcd 4s. a week towards suppoi’t of family); 
Condon V. Great Southern and Wfjstern Rail. Co. (1866), 16 1. 0. L. R. 415 
(where it was stated that though a child may not have directly earned wages 
he may have assisted his parents to do so, and the jury might estimate 
from th% evidence what the pecuniary value of that assistance was and. 
using their general knowledge of life in the sphere in which the child was 
and considering the proved tendencies of the particular child, could foim 
their own opinion aa to what reasonablo expectation there was of such benent 
having continued if the child had lived). Duckworth v, Johnson, supra, and 
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778. Wliore tlio ]U)rson claiiuin}’ ihunii^es 'was ('iititled to an (lujatahsatinn 
annuity from tlie during lludr joint lives, the basis of the m respect of 

damages is the cayiitalised value of tliat annuity, after taking into 
consideration mailers whicli all(-ct tlic normal e,x])eeianev of life 

Condon V. (Ireat Souihrni ond 11 Jhiil. Co (ISG.'i), 16 1. i) L U.4l5t 

ivero couRidered iii Hull v. (Ireot A orllirnt lldd of IrHand (18S)0), 26L. K. 

Ir. 280, where the sceond case was <‘oinineiil«'d on and the tiist disapproved, 
on the gromnl that it lett it. opiai to llie juiy to Rpi*c.ulate and did not clearly 
obsei've tlmt the burden of ])root was upon the plaintiff. If the plaintitf 
gives evidonec ol a set of circumstances consistent equally with pecuniary 
licnolit or pecuniary loss, the case luust be withdrawn from the jury (ibid.). 

In W yljew. Great SoHhern Hail Co. of h eland (1890), 261 j. 11. Ir. .'iiS, it was 
hchl tlait the jury might estimale soiiietliiug based on evidence for the 
increasing advantage wliicli would have been derived from the services of 
an active, healthy and iutoJhgent ehiid, who at the age of ten did liousework 
for lier parents It is not rioce8.s.ary for the plaiiitiif to prove the cost of 
maintenance of the child unless defendants ask for it (ibid.). In llelhering- 

V Kantern Hail Co. (1882), 9 Q. B. H. 160, it. was stated that, 

\Ahei(' there is evidence that from time to time the deeease-d gave poeumary 
assistance to lh(‘ plaintiff, tlie ]ury must be asked to say wlu'ther there 
was a i(‘a.soii;ihlo exjiectatiou that, if deceased had lived, there would be 
further assistance. 

(r) Jenkins v. Taff Vale Kail. Co (19l2). 132 L. T. .lo 530,0. \. It was 
suggested in lioinl.i v. i'ork and Maeroom Kail. Co. (1879), 4 L K, Ir. 682, 
and held in HoUeian v. Hagnell (1879), 6 L II. Ir. 333, that in older to claim 
damages tor a reasonable exiiectation of pecuniary advantage the plaintiff 
must show that the henefit had begun lo accrue or existed at the time of the 
death ; but this deeisioii appears to be lueoiisistent with liramall v. Lees 
(1857) 29 L T. (0. a.) Ill; and with Jcnktns v. Taf Vale Bad, Vo., supra ; 
and sec p. 400, ante. 

(s) AVhore a w oinau is living in adultery, apart from her hasband, and 
there is no legal claim on him for mumtenance, nor any actual help given 
by him, there is no case foi damages, even tliough the wite give ovideuce to 
the effect that the husband iqipearcd wiiUiig, a tew days before his death, 
to condone her otTenco and take her back (iHUmpsonx. Wood tfc* Son (1888), 

57 L. ,1. (Q. B ) 484). Ill Harrison v. London and yortli ircstcra Rail. Co. 

(1885), Cab. & El. 540, the plaintiff, aged fifty-nine, lived apart* from and 
was unfriendly to his wile, aged lifty-six, and cluldreu,'and contributed 
nothing to her support; the wife, who would have become entitled under 
a will to a lai'ge sum it she survived her mother, was killed, and it was held 
that the plaintiff had no reasonable piobability of benefiting if his wife had 
not died : (1) because it was improbable that she would have done any¬ 
thing for him ; (2) she might have predeceased the mother even if she had 
died naturally ; (3) the plaintiff might have predeceased the wife; (4) it 
was improbable, even if the wife became entitled to the money and refused 
to help the husband, that a decree for the restitution of conjugal rights 
would have been made at his suit under the Matrimonial Causes Aet, 1884 
(47 & 48 Viet. c. 68), s. 3 (5). 1’he prospect that he might become a pauper 
and that his wife would be called on to support him was equally too 
xegiote. 

{t) JHourht V. Cork and Maeroom Rail. Co., supra. 


taken into account if a jiecuniary value can reasonably be put on 
them (r). 

• The t’Xpoetiition of ]i('(>iiiiia,rv iidvantiigc niimt not bo too 
remote ( .S'), and if it is ibmbtful whether any ])rolit would have 
ensued to the doceasod if he b;id cimtinued to live, or wh(>thnr, if 
that profit wore nuido. the ])lainl.ii‘t would liave shared in it eitlier 
as of riglit or from Ihe, bounty ol tlio deci’ased, the plaintilT cannot 
succeed (/). 
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Acts. 

Deductions 

from 

damages. 


Apportion¬ 
ment and 
payment of 
damages. 


and the nsh of the depedfied failing to earn money to pay the 
annuity (<f), hut exact iiritlimetical coiiipeiiBation in such a case 
should not be given (/), nor may the damages he so large as 
to make an investment which will produce the exact income 
lost (a). 

779 . In assessing damages under the Aets(?)). no deductions are 
to be made in i esjmet of any sums received or ])ayablG on the death 
of the deceased under any cojitract of insurance ((’), hut some 
deduction may he made in respect of the premiums on a life 
insura)ice policy that w'ould have had to he i)aid l)y the deceased 
had he lived (</). 

780 . Painages, when recoveied, are, after deducting any costs 
not recovered from the defendant, to he divided among the ])ersons 
for whose benefit the action is brought (r) in such shares as the 
jury shall find (./'). In cases where there is no jury, as, for example, 
where the defendant pays a sum into court {g) which satisfies the 
j)erson or persons in whose name the action is brought, an order 
may be obtained for the settlenu nt of the appropriation by a jury {h), 
or the court may apportion the shares into wliich the sum is to he 

(u) liowley V. Lovdoii and yorth TFesfem Rail. Co. (1873), L. Jl. 8 Exch. 
221 ; see title Damages, Vol. X., pp. 303, 304, 360. 

{<’) FhUlips V. London and South IVeslem Rail. Co. (1879), 5 C. P. D. 280, 
(!. A., where Brett, L.J , at p. 290, says that a jury must take into con¬ 
sideration many matters that cannot he expreKscu aritlimctically; see 
Phillips V. London and South Western Rail. Co. (1879), 5 Q. B. D. 85; 
per James, L. J., at p. 87, wheie Rowley v. London and Sorth We»‘tei?i Rail. 
Co , supra, was considered and applied. 

(o) Johnston v. Great Western Rail. Co., [190‘J] 2 E. B. 250. 

(6) See note (g), p. 455, ante. 

(c) Fatal Accidents Act, 1908 (8 Edw. 7, c. 7), s. 1. Tlie Act, which 
came into force on the 1st August, 1908, is retrospective and applies to 
sams paid prior to its passing, it does away with so much of the decision 
of liicks V. Rewport, Abergavetmiy and Hereford Rail. Co. (1857), 4 B. & 
iS. 403, n., as laid down that such deductions were to be made in the case 
of sums received from accident insurance policies, unless the policies were 
effected with a company winch had a private Act providing that such 
moneys need not be taken into consideration. 

{d) Eicks V. Rewpoit, Abergavenny and Hereford Rail. Co., supra; 
approved on this point in Grand Trunk Rail. Co. of Canada v. Jennings 
(1888), 13 App. Cas. 800, P. C. In the latter case it was held that any pro¬ 
vision made by a husband lor his widow is a matter fur deduction in 
as-cssing damages as to her share, but, having regard to the Fatal Accidents 
Act, 1908 (8 Edw*. 7, c. 7), s. 1, any such provision wliich is based on moneys 
paul or payable on the death under policies oi insurance will not be 
deducted. The rule as to these deductions applies only to claims under 
the Acts {Hicks v. Newport, Abergavenny and Hereford Rail. Co., supra). As 
to the rule in case of accidents not resulting in death, see titles (Carriers, 
Vol. IV., p. 69 ; Insurance, Vol. XVII., p. 660, note (/). 

(e) J^ee pp. 467, 468, ante. 

if) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), s. 2. 

(g) A defendant may jiay a sum into court as compensation to all persona 
entitled without specifying how it is to be divided Fatal Accidents Act, 
1864 (27 A. 28 Viet. c. 95), s. 2). As to the position of a plaintiff as trustee 
where a settlement is arrived at, see CondUff v. Condliff (1874), 29 L. T. 831. 

(&) Kidd V. Midland Bail. Co (1877), Times, 27th March, cited in Yeafly 
Practice of thf, Supreme Court, 1912, p. 287. 
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divided among the persons entitled to it (i), and direct the mode of Sect. 2. 
investment (j) or payment of such shares (ic). Civil 

Besponsh 
)ility under 
the Fatal 
Acciddiits 

Part IX.—Other Defences to Actions for —• 

Negligence. 

Skct. 1.— Jnfanry. 

781 . Tiio infancy of the defendant does not afford a defence Infancy, 
to an action for negligence (/), unless the duty alleged to have been 
negligently performed arises out of a contract on which the. infant 

could not be sued (/«), but such infancy may be relevant to the 
question whether the act or omission complained of was or was not 
negligent («). 

Sect. 2 .—hefectire lutdli/jence. 

782 . The lunacy of i.he defendant does not afford a defence to Lunacy, 
an action for negligence (<>), unless the duty alleged to have been 
negligently performed arose out of a contract into which the 
lunatic was incapable of entering (^>), or arose out of some obliga* 

tion which the lunatic was, and was known to the party accepting 
it to be, by reason of his lunacy, incapable of undertaking (q). 

(i) Bvlmer v. lUilmer (1883), 25 Ch. D. 409 But it .appears that all the 
parties who might have brougiit claims should be before the court Tn 
distributuig the sum the court will follow as far as practicable the rules 
laid down by the Statute of Distributions (see title Descent and Dis- 
TKiBUTiON. Vol. XI., pp. 16 el seq.), and, accordingly, where a widow and 
children were entitled, the widow was riven one-third and the remainder 
was divided between the children (/Sonoerson v. Sanderson (1877), 36 L. T. 

847). In Logan v. Great JS^ortkern Bail. Co. of Ireland (1910), 44 I. L. T. 

190, the court refused so to apportion the money paid m on the ground 
that the Fatal Accidents Act, 1864 (27 & 28 Vict. c. 95), s. 2, expressly 
reserved this for a jury 

(j) In Shallow v. Vernon (1875). 9 I R, 0. L. 150, a fund was allowed to 
be paid out of court on the terms that the widow invested a portion of it in 
her own name and that of a trustee in trust for oertaiu infant children. 

(k) See note (i), supra. 

(l) Jennings v. Bandall (1799), 8 Term Rep. 335; Burnnrd v. Haggis 
(1863), 14 C. B. (N. 8.) 45 ; Dixon v. BeU (1816), 1 Stark. 287 ; Marsh v. 

Loader (1863), 14 C. B. (n. s.) 535 ; LaUv. Booth (1852). 3,Car. &*Kir. 292. 

(w) See title Infants and Childhen, Vol. XVII., pp- 74, 75. If the 
contract is not within the Infants Relief Act, 1874 (37 & .38 Viet. c. 62), and 
is not prejudicial to the infant, a duty to tak 3 care may arise out of it (see 
title Infants and Cbildben. Vol. XVIL, pp, 63—74), and may be binding 
on the infant {Clements v. London and North Western Bail. Co., [1894] 2 
Q. B. 482). 

(») Children of very tender years are not to have negligence imputed to 
ihem (Beven on Negligence, 3id ed., p. 163 ; and see pp. 362, 363, ante). 

(o) See titles Lunatics and Rersons op TInsocind Mind, Vol. XIX., 

p. 403; Tort. » 

(p) See title Lunatics and Persons op Unsound Mind., Vol. XIX., 
p. 396. 

TIj) From the decision m Imperial Loa/n Co. v. Slones [1892] 1 Q. B. 599, it 
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Sect. 3 . — Per/orinancc of Staiuiory Duties or Exerche of Statutory 

J^oicers. 

783 . It is a defence to an action for neglij^ently causing Injury 
by doing a particular act to prove that that winch was in fact done 

(1) was nujuired or aiilhoiibcd by statute (r); or 

(2) w’as necessarily done in the execution of woiks which the 
defendants were required or authorised to execute hy statute (s), 
or by a })rovisional order having statutory force (t); or 

(3) was lawfully done by the defendants under and hy virtue of 
the powers given to them by an Act of Parliament (eh 

})rovidcd that in each of the above cases the siaUite does not 
expressly {h) nor impliedly {c) give a rigid of action in respect of 
the act BO done (d); or 


follows that, where the duty to take care arises from a coiitiact, the lunatic 
is not liable lor a failure to luJlil it to a "ftlio l.iuwv that his 

lunacy incapacitated him from nudcitaking it, and there apjmais (o he no 
reasouahle ground for a diflereiii rule wheio the ohhgatioii was imjioscd 
on the lunatic as a result ol any acts doue witli knowledge of the lunacy 
by or on behalf of the in/nred jiorson 

(r) strictly speaking, a dcieuce of this nature can only arise when the 
statute directs the particular act and the method ot doing it (lirilish ('lOit 
J^late Mannfurlurertt v. Me)edilh (1792), 4 Term Kcp. 794, apjuoved m 
iSuiton V. Clarke (1815), 6 Taunt. 29, 43 , compaiv Jjcader v. Mvjrton (1773), 
3 Wiis. 461 ; J{. v. ]"ease, (1832), 4 3. & Ad. 30). As to what constituU-s 
eompliauoe with .statutoiy diioction, see fi/o// v. TIioiiisohn (1889), 27 3c. 
]j. K. 113; JAfudon Couniy ('ouvcii v. (iirnt J'.'fc.tcia Jioil. (Jo, [1906J 2 

K. B. 312 ; cornpaic (jlonvoy v. Heston and Ixlewotih Local Jtoard (1878), 12 
Ch. D. 102 ; Robinson v. Woilivylou Coiporntuni, [18971 1 y. !'• <)19, A. 

(i) Hammersnitlh Rail. Co v. Jhand (1809), L. 11. 4 il. L. 171 , and see 
title Tort. 

(t) .Vaitonal Telephone Co. v. Haler, [1893] 2 Oh. 186; c^mijiare Shelfer 
V. City oj Loudon Electric Lujhtiny Co , j 18951 I Oh. 287, 0. A. 

(«) The statute may affect the duty to take care which would otherwise 
be imposed on the persons c.ii]yiug out the duty; compare Snook v. Grand 
Junction Waterworks (Jo . Ltd. (1880), 2 T. Jj. k. 308 , and Itunn v. Hir- 
mingham Canal Co (1872), 0. li 8 (j. B. 42, Kx. Oh , as to the effect of 
statutory duties and powers to sufiply watci oii the rule in Rylands v. 
Elekher (1868), L. It. 3 II. Ij. 3:»o ; and see ]). 4<)2, atik. 

(b) When tlie statute provides a special remedy for injury caus d by 
carrying it out, the act coruplanicd of must have been doue in the intended 
exercise ol the powers given by the statute (Burgess v. yoHhwirh Load 
Boaid (1880), 6 Q. B. iJ. 204); and see note (b), p. 4(J2, ante. 

(c) No ri*ght to fomponsation w ill be implied unless the injury would have 
been the subject ol a <daim loi damages if the stalntory powers to do that 
which caused it had not been given [Rickel v. MalropoHtan Rail. Co (1807), 

L. It. 2 H. L. 175); see p. 422, ante ; and see title, 0<)Mi'lii.SORV BuRUJ!A.'>fi 
Ot' Land and Compensation, Vol. VI.. pp 44, 45. 

(d) The lollowing are instances where a right of action is reserved by the 
statute for any damage caused lu carrying out the poweis conferred :— 
Watkins v. Roddin (1861), 2 F. & F. 629 (see title IIiguways, Stbejits, 
and Bridges, Vol. XVI., p. 15.5, note (e)); compare Powell v. Fall (1880), 
6 Q. B. D. 597 ; Jordeson v. Sutton, Sowthcoaies and Druvool Oas Co., 
[1899] « Ch. 217 (-ee title Oas, VoJ. XV., pp. 322, 359); Colwell v. 
St Pancras JJnrouyh Council, | ]9(i4j 1 Ch. 707 (jirovisional order); coiujiare 
Shelfer x. City of London Elutuc Lighting Co ,11895] 1 Oh. 287, 309, C. A . 
Midwood lb Co , Lid. v. ManCustbi VoipdmliOH,l\^Uh\ 2 K. B. 597,0. A. (sw 
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(4) that the act was done hv a subordinate body acting merely 
ministerially in the perforinauce of statutory diilies for the due 
performance of which it is answerable only to some higher 
authority (r). 


Sect. 3. 

Perform* 
anceof 
Statutory 
Duties etc. 


784 . Tlie particular act may be held to be authoriaod by 
statute where it is one winch is a natural incident {/) or effecttV/l 
of the operation legalised under the statute, or is ordinarily 
necessary for carrying out the powers conferred by the statute iii 
question {h). 


Incidental 
act deemed 
to be 


title Ei.icrrinr Ligiitixo anh TownR, Vol XII , p]) .503, 504, notes (y), 
(/))). 'J’lnj burden of piool is, on tliose who ennteml that a right of action 
IS taken away by statute {('lours v. StadoitMiire i'olkiics Co. (1872), 

5 Oh. App. 12.';. per L.I., at p 1.30). Wheie a special remedy 

IS provided liy tlio st iilute, thatieinedy is geuenillv the only one available 
(Jticletv. ^fcfro))ollton Jluil. <'o (1867), L R. 2 II L. 175; JSnodey JlUl 
Local Iioa)i\ v. Ikarsall{]SS4), 9 App t^as. 695 ; ICahhiw v. Bnghonsc Cor- 
poraiiOH, 11899j 2 Q 11. 280,0. A ; liuKjess v Xorthwifh Lnml Iloaid (1880), 

6 Q Jl. 1). 204; Melropohlau Disliict v. JIM (1881), 0 App. ('as, 

193). Ill Colac ('orponilion v. duianiolicld, [IK93J A. (3 187, P. , it 
w'as lield that where the statute provided lor conijionsation to lie paid for 
any damage “ whieli may be sustained through the exercKse of the powers 
conferred,'’ siieh coin])('n.sjit]on included all sucli damage, and, as the 
lioweis had not been exeiH-ded, it w.ts therefore iiiuiiatenal whether tln-y 
were eveicisi'd piojierly or ncgligei'tly ; compare Vloihicr v. IKWistfir (1802), 
12 C. B. (N S.) 7!tO; Pigqoft v Middlt sej County Counnl, [1909J 1 Ch. 134 ; 
and see title OoMPUi.soia I’meiiASE of Laki* auu ('oMPiiN’SAiioN, 
Vol. VI., p. 44 As to the tist lor the btafutory remedy being the only 
one, see, generally, p. 422, avte; Dmeson tb Co v lUnglry Urhan Council, 
(1911] 2 K. 15. 149, 0 A ; East Fircmanlte Corporalion v. Annois, (1902] 
A. C 213, P. 0.; Wolveihanipion A’cir irutn iror/i s (Jo. v. llnwiccsford (18139), 
6 0. B. (N. .s.) .330 ; and see title Action. Vol I., p. 8. Where astalutoiy 
remedy has been puixjded but has become, wholly inopovativo, theie may 
be a light, to biing an .action (Itenlky v. 31 anchesier, Sheffield' and Lincoln- 
glare Hail Vo., [1891] 3 (^h. 222) 

(c) JjoUon V Cion-lhcr {laii), 4 Dow. & Hy. (K. b.) 195; Brennan v. 
lAmeriek Union (Jaarduins (1878), 2 L K Ir 42; Dunbar v. Ardee Union 
Ouarduins, [1897] 2 I. R. 70; Tozclaiidv. liVst Ham (itiaidians, [1907] I 
K B. 920, 0. A , as explained in Ching v. Surrey Covnly (Jouncil, [1909] 
2 K. B. 702, 774; eoinpaie Manley v. St. Helen’s (Janal and Bail. (‘o. 
(1858), 2 11 AX SI 0 (wheie the public company’s powers were for their 
own profit) ; and see litJe Piiimu' AuTuoi{nTi’,.s and Public (.)fitckk.s. 

(f) Kastern and Soulh .1 jrtean Telegraph ('o. v. ( 'ape. Town Tramways (Jos., 

[1902) A. (’ 381, P. , Stmhin v. London and Sorih n'estern Rail Co. 
(1888), 21 Q B. 1) 453,(5 A., Hammersmith Jiaii (^o. v yjrrtnd(1868), 
L. R 4 ]]. L. 171 ; A -C. and Jlaie v. Melropolitan Bad. Co., [1893] 1 tj. B. 
384. C. A. , ’ 

(g) Evans v. Manchester, Sheffield and Lincolnshire JRail. Co. (1887), 
36 (!h. 1). (326 ; II am nut smith Bail. Co. v. Brand, supra; London, 
Brighton awl South (’oast Bad Co. v. Truman (1885), 11 App. Gas. 
45 ; Crachiell v. Thetjoid Cot potation (1809), L. K 4 (!. P. 629 ; compare 
Lambert v. Lowestoft ('orporatioii, [1901] 1 Q. R 590; Geddis v. Bann 
Reservoir {Proprietors) (1878), 3 App. Gas. 430; ('anadian Pacific Railway 
V. Roy, [1902] A. C. 220; and see Piggot v. Eaiiern Counties Rail. Go. 
(1846), 3 0. B. 229. 

(A) R. V. Pease (1832), 4 B. A A<1 30, as explained in Queen v. Bradford 
XaviguUvn ('o. (1865), (5 B A S. 031 (wheit it was stated that ij* powers 
ai'e eonfentd under eircumstanees in w’hich they may be exercised without 
injury being caused, and new circumstances arise wliic.li render the exercise 
ox them impossible without causing a nuisance, the persons causing it aie 
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Sicrtp. ai Thus the rule (i) that dangerous things brought on to land for 
ParfenH' the purposes of the owner and collected and kept there must be 

anoe of kept in at the peril of the owner, who, if they escape, is primd^ 

Statutory facie answerable for all the damage which is the natural couse- 
Outios etc. of that escape, is excluded where the bringing, collecting, 

and keeping the dangerous thing is authorised by statute {k), 
except where by that statute a duty is imposed to keep it 
secure (1). "Where the rule is excluded, in order to succeed, a person 
injured by the exercise of statutory powers must do more than 
prove that the dangerous thing escaped; he must sliow that it 
escaped owing to the negligence of the owner (m). 


Act done 
under 

discretionary 

power* 


785 . The particular act may be held not to be autliorisod by 
statute when there is a merely discretionary power or permission 
given to a public authority enabling the acu to bo done or not to be 
done at the will o? the authority (//h or wlit're the power enables it 


liable); Whallcy v. Lancashire and Yorkshire Fail. ('o. (ISSl), 13 Q. B. D. 
131, C. A. (where the defendants, although emiioivcred to mako an 
embankment and to do all acts ordinarily done on railways, were held to 
have exceeded their powers by cutting holes m the embankmeut to let off 
flood water in such a way as to injure the neighbouring property; see 
title Nuisakois, pp. 516 et sey., 562 et seq , post; compare Collins v. Middle 
Level Commisstoners (1869), L. li -1 (’. P. 279); Jones v. Fesiiniog Hml. Co. 
(1868), L. K. 3 Q. B. 733 (authorised railway by statuti', but steam loeo- 
niolivc.s upon it not specially authorised ; held that the defendants were 
liable for damage, done by sparks from such engines ; see, however, p. 405, 
ante}, Metiopolitan Asylum Listriety. Hill (1881), 6 App. ('as. 193 statute 
authorised the defendants to erect a fever hospital, but did not specifically 
authorise them to build it wlieiv it might interfere with the rights of otheis: 
held, that they must not put it where it would iuterieio with such nghls); 
A.-G. ttiulTlarey MeiropoLilnn Jinil. t’e., [18931 1 Q B. 384, C. A.: and 
Bee Price's Patent Caudle Co. v. London County Counril, [1908] 2 Ph. 
526, 

(i) Bylands v. Fletcher (1868), L E. 3 H. L. 3,30, afiirmiug Fletcher v. 
Eylands (1866), L. K. 1 Kxeh. 265 ; sec p. 4(»1, ante. 

(k) Dunn v. Birmingham Canal Co. (1872), L. K. 8 Q. B. 42, Ex. Oh ; 
Geddis v. Bann Beserv'oir {Pioprieiors) (1878). 3 App. Cas. 430 ; Dixon v. 
Metropolitan Board of Woils (1881), 7 Q. B. D. 418; Snook v. Grand 
Junction Watemorks Go., Ltd (1886), 2 T. L, E. 308 ; Evans v. Manchestei, 
Sheffield and Lincolnshire Pud Co. (1887), 36 Oh. D. 626 ; Green v. Chelsea 
TFffl/eitcorfc* C’o. (1894), 10 T. ij. E 259; Easlern and South African Tele¬ 
graph Co. V. Cape Town Traivuntis Cos., [1902] A. 0. 381, P. 0. ; Lamberi 
y. Lowestoft Corporation, |1901J 1 Q. B. 590 ; compare Biylh v. Birmingham 
Watencorts (1856), 11 Ex^h. 781; Whalley v. Lancashire and Yorlishire 
Pail. Co., supra; Collins v. Middle Level Commissioners (I860), L. R. 4 
C. P, 270 

'/) Diinnr. Bir^mingham ('anol Co. (1872), L E. 8 Q. B 42, Ex. Oh ; 
compare Gilbert v. Trinity Home Corporation (1886), 17 ip B. D. 795; 
eompaie Piver Wear Comnii-^siouns v. Adamson (1877), 2 App. ('as. 743, 
750. 

(w) See ])p 378, 402, anfe. ae'l i aies cited ui note (p), p. 407, post: and 
compare title Er kctkic Ligutinu and Pdwhi:, VoJ. XII., p. 564. Negh- 
gtsnee does not mean lailure to tim Rcieuce to find a possible means of 
preventing accident,-,, but denotts a i.iilure to adopt or use precautions of 
known piactical utiluy. or a fadiire to exercise pioper care and skill; as 
to tins, see eases idtecl in notf (/,-), supra, and see pp. 364, 368, ante. 

(«) Mvtrupolitun Asylum Dislnd v. Bili, supra {where it was stated that 
where words are pemissive it is a lair imcrence that the leridatiire 
intended that, disci'etiou sliuuld be exercisiid lu strict conformity with 
private rights). * 
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to be done by an alternative method whicl*: would not have caused *• 

injury (o). Perform* 

786 > Unless the particulur jicfc alleged to be negligent is Sta'^ti Tr F 
authorised, statutory authority does not afford a defence where Duties eto. 
there is negligence (p), or want of proper precaution in doing the , — 
act which causes the injury (i/). An action for negligence in the aShonty 
use of works authorised liy statute is not precluded by the fact that Qu defence 
construction and maintenance of the works are authorised by 
statute, even where the statute provides a special remedy for default 
in maintaining them (r). 

Sect, d.- -Inenlahlc Avcidnit: Act uf Ood. 

Suu-Sect. 1.— Tkfi)tiiio)i!>, Niituve and ('hurai'U'nstirs of the Tmns, 

787 . AVhere an accident takes place wdiich could not have been Inevitable 
obviated by any ordinary care, caution, and skill on tlie part of the accident 
party charged, tho accident is said to he inevitable (s). It is said to f,om°acUf ^ 

(o) Went V. Bristol Trahimiys Co., (1908] 2 K. B. 14, 22, C. A. 

If) Vaiufhcm v. TafJ V’al'f Mail. Co. (1800), 5 II. & N. 679 ; Hammersmith 
Rail. Co. V. Brand 1869), L. B. 4 II. L. 171; Bunn v. Birmingham Canal 
Co. (1872), L. R. 8 Q. B. 42, Ex Ch. ; iSnook v. Grand Junction Watenoorks 
Co , CUl. (1886), 2 T. L. R. 308 ; Moans v. Manchester, Sheffield and Lin- 
volushire Rail. Co. (1887), 36 Cli. D. 626 ; Lambert v. Loioesioft Corporation, 

11901 ] 1 Q. B. 590; Hawthorn Corporation v. Kannuluik, [1906] A. C. 106 
P. C.; Jones y. Llanrwsi Urban Council, [1911] 1 Ch. 393. In Oeddis v. 

Bann Reservoir {Proprietors) (1878), 3 App. (Jas. 430, Lord Blackburn, at 
p. 456, said that if the promoters by a reasonable exercise of the powers 
given to them by statute or enjoyed by them at common law could have 
obviatt^l the damage, it was negligent not to make use of such powers ; 
compare Bligh v. Rathangan River Drainage Board, [1898] 2 1. R. 205. As 
to misfeasance and nonfeasance, see pp. 375 et seq., ante. 

(q) Bli/tb V. Birmingham Waterworks (1856), 11 Exch. 781 ; Fremantle 
V. London and Xotih Western Rail. Cq. (1861), 10 C. B. (N. s.) 89 ; Bagnall 
V. London and Forth Western Rail. (Jo. (1862), I H. & (J. 544 ; Manchester 
t<outh Junction Rail. Co v. Fullaiton (1863), 14 C. B. (n. s ) 54; Staplei/ v. 

London, Brighton and South Coast Rail. Co. (1865), L. R. 1 Exch. 21; 

Uueen v. Bradford Navigation Co. (1865), 6 B. & S. 631; Dimmock v. North 
Staffordshire Rail. Co. (1866), 4 1’. & F. 1058 ; Clitf v. Midland Rail. Co. 

(1870), L. R. 5 Q. B. 258; Smith v. London and South Western Rail. Co. 

(1870), L. R. 6 C. P. 14; Hanson v. Lancashire and Forkshire Rail. Co. 

(1872), 20 W. R. 297 ; Oliver v. North Eastern Rail. Co. (1874), L. R. 9 Q. B. 

409 ; Hurst v. Taylor (1885), 14 ti- B. D. 918 ; Snook v. Grand Junction 
Waterworks Co , Ltd., supra, Sadler v. South Staffordshire and Birmingham 
District Steam Trams Co. (1889), 23 (j. B. D. 17 ; South Eastern and 
Chatham Rail. Co.y. London ('ountij Council (1901), 84 L. T, 682; Wisely 
V. Aberdeen Harbour Commissio-ners (1887), 24 Sc L. R. 315 ; Port-Olasgow 
and Newark Sailcloth Co., Ltd. v. Caledonian Rail. Co. (1892), 29 Sc. L. R. 

577 ; Marshall y. (Jaledonian Rail. Co. (1899), 36 Sc. L. R. 846 ; Dawson 
<£• Co. y. Bmgley Urban Council, (1911] 2 K. B. 149, C. A.; compare Drew 
V. New River Co. (1834), 6 C. &P. 754. 

(r) Baron v. Portdade Urban JJistrud Council, [1900] 2 Q. B. 588,0. A. 

(e) The Europa (1850), 14 Jur. 627 ; The Marpesia (1872), L. R. 4 P. C. 

212; approved in The Merchant Prince, [1892] P. 179, C. A., and The 
Schwan, [1892] P, 419, 0. A. In the last case Lopes, J., at p. 434, said 
the same definition of the term applied without distinction to^cascs on 
land or at sea; compare The William Lindsay (1873), L. R. 6 P. 0. 338 ; 

Fawkes v. Pouhon <fc Son (1892), 8T. L. R. 726, 0. A. ; Pandorfy. Eamil^ 

(4886), 17 Q. B. D. 670, 0. A.; and NUro Phosphate and OdamJs Chemical 
Manure Co. v. London and St. Katharine Doeke Co. (1878)» 9 Ch. D. 603. 
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Sbct. ♦. 
Inevitabln 
Accident: 
Act of God. 


Wlien 

accident mnv 
be considered 1 
inevitable. 


When 

defence 

available. 


Nkui-igence. 

liHflistiiiguished from uii art ol diod in tli.it l.lie laliU'i* U'.rm, a]Uiou;,'li 
(‘ii,pal)lo of inplud»>(] niilna llio didiiiiiioii of inovitalilo 

ac'ddt'iitj, is not itipplii’tl l-o oi'ctirrcncos winch to souks oxteiit liave* 
their orif^iii in the a^cncv of niiin and arc not wiioliy dependi'iit on 
the HRcncy of nutiiral foiccs {i). 

788. Exlruordinaiy sKdl and ililiffonci', arc in ordi'iiiyy circuni- 
sl.anc.c.-< not n>(|mro(l to ho (’xercised lah If the' dolendiint, not- 
with.stiindin^ Iho oxorci'^o of onhnniy care and skill, is unable to 
siA'oid Iho accidont, ilio lattor may Iks ladd to ho iiuidtahlc (k). 
"Where, howoviT,Iho circumstances ^^ivo rise to cxcojitional likelihood 
of danger, more than an ordinary degree of caio may ho retiuin'd, 
and the ahsonce of it may involve liability (/»). 

Si:n-SECT. 2.— Apj^Jivutum (>f th Deffmeio Ihtim Cif<\trd by Common Tjan\ 

789. It is a defence to an action for noglig-Kicii that the accident 
was inevitable (c), or was duo to an act of (lod (d), piovided that 

(t) Niifjcnt V. l^milh (ISTfJ), I <\ r. ]>. 42.'?. C. A , whore Mellisk, L J , 
at p. 44t, says that, .'ll! accident is to ho roourdod as tlio result of the act of 
God when is dne to natural causes directly and exclusively without 
human intervention and sueh that it could not. have been pi evented by any 
amount ot foresiglit and pains and care roasonaljly to have heon expected.” 
For the nature, charaeterisiies, aud application ol the phiase " act. of God,” 
see title Contiuct, Vol. VII., p. 428 ; The Jlouatu, [IIKH)] P. 163 (wheie 
there was a oomhiiiation of extraordinary conditions ol tide, eurreut, anti 
winds); and see title (’akkikus, \'o1. IV., pp. 8, 9, l.i, 38, note(H). It is 
apprehended that the distinction relent'd to in t.he text, nujtra, although 
not altogether nnimitorlant in dealing with uegligeiiee, is of impoitaiice in 
such cases as loss by common carrieis, who aie Ireetl fiom their responsi¬ 
bility whore the Ittss is duo to an act ot Gt)d, hut not where it is due to 
inevitable accident {Forward v. Fittard (1785), 1 'J'erm Kep. 27, 34). 

(u) Fawkes v. Foiilson <ib Fon (1892), 8 T. L. E. 725, 0. A. (evidence 
given that from a business point of view it was junctically impossible to 
prevent sueh an accident as the shjiping ol the chain of a crane Irom a 
bale of goods); Great Western Ifatl. ( a. of ('nnada v. liraid (1863), 1 Moo. 
P. C. C. (N. s.) 101 (where it was stated that the railway company was 
bound to bear in mind, in constructing their lino, the risk ot storms of 
unusual seventy which were still not beyond the leasonable loresight of 
men and withio the power ot skilled engineers to resist); and see p. 364, 
ante. 

(o) The Furojni (1850), 14 Jur. 627 ; compare Readhead v. Midland 
Rail. Co. (1869), L. R. 4 Q. Jl. 379 ; and see Stanley v. Fowell, [1891] 1 
Q B. 86. 

(b) Ibrd. ; and sec p 365, ante. As to how far a person is entitled to 
prote.ct hiinself Irom a threatened danger with the result that he injures 
another (e.j 7 ., in S".oU v. Shepherd (1773), 3 Wils. 403; Rudd v. London 
and North Weston Rail. (Jo. (1874), L. R. 10 Excli. 4), as compared with 
the transfer of an existing misfortune, see Whalley v. Lanmshxre and Yorh^ 
shire Rail. Co. (1884), 13 Q 15. 1), 131, C. A.; Greyvensteyn v. lluliingh, 
11911] A. C. 355, P. G.; and, as to the defence of imminent personal 
iisk, see p. 479, post. 

(c) Weaver v. Ward (1616), Ilob. 134 (a ease of trespass, a fortiori a 
defence to an action for negligence); Davis v. Saunders (1770), 2 (!hit. 639; 
Aston V. Beaven (1797), 2 Esj). 533 ; W'akeman v. Robinson, (1823), 1 Bing. 
213; Crofts v. Waterlwuse (1825), 3 Bing. 319; Lack v. Seward (1829), 
4 C. & P*. 106; Goodman v. Taylor (1832), 6 C. & P. 410; The Shanmn 


{d) For note [d) see next page. 
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there has been no want of rare u-i the defen-lani's itart (^’). and that Skot 4 . 
the damage for wlii<*h it is ponglit to makr. him liahle was not InevitaWe 
oauwd hy liia own act ( ' >. Accident • 

TJm inevitaldo iicc[<h'iit, (tr IJk! acf, of (hxl rdiod oti innst h(> the Act of God. 
tilTectivo cause of the occui n'lico comidaiimd of if it is to atVonl a 
defence (r/). .'ause, 

790 . In order to ('stahlish a dcdcnce of inevitahin accident (//) •’c'of 

the deh'iuhint (i) iniiPt eitlicr show wliat was the cause of j.he 
accident and that the result of tliat cause was inevitable (7.), or he mevitubie 
must show all ])ossihlo cniises, one or other of whudi produced the aoculent. 
elTcct, and ^\ith regard to eacdi of such possible causes he must show 

that the result could not have been avoided (/). 

791 . The defe-uce “act of (iod ” (ai) has been held to ap]>ly to When defence 

the case of the escape of water, stored without negligence in artificial “ ” 

^ applicable. 


flS42), 1 Win Hob ; Thr Kutopn, (IS.IO), 14 .Tur. 627; Tlir, Willuim 
Lindsnu (IS73), L K. .7 1*. <’• .'iliK , UolmcK v. MoUier (1877), ]j 11 10 
l')xch. 261 , Mnuzoui v Jionglns (1880), 6 15. D. 147 ; Dougins v. Orny 

(1890), 27 Sc. L R. 687 ; Fairies v. Vouhon A- Son (1892), 8 T. L. K. 725, 
('. A ; see also cases cited lu note (s-), ji 467, ante. 

id) Mchols V. MiU'slnnd (1876). 2 Ev. D. 1, C. A., affirming L H. 10 Ex:li. 
265 ; liiver HViir ('omnihswne.rs v. Adamson (1877). 2 App. Cas 749, 
750; (darl. v. (jla<^q(nr Assinanee, Co. (1854), 1 Macii. 668, H. L. ; Dixon 
V. AfelropohLan Doatd of U’erAs (188i), 7 Q. 15. D. 418; Blglh v. l!tr^ 
minghamWateriroyks (1870), 11 Kxeli. 781 

(e) Burt V Virloiia (Irai ing Dock ('«. (1882), 47 L. T. .ITS, per Field, ,T., 
at p. .981 ; Dixon v Hlelropolilnn Board of iror/r.f (1881), 7 B. 1). 418 ; 
The H'i7Z/rtm JAndsay, supra; The liidannin, f 19071 1*. 98. If tlievo is 
such want of care that an ordinary oeeurreuce •would liavo caused injiirv. 
the fact that the oecnirence causing the injury w'as c.vtiaordiUiU*y is nut 
a defence {Siegglcs v. New Hirer Co. (1805), 13 AV. It 413) 

(/) Dixon V. Miiropohtan Board of iror/rs, «M;>m (where defendant’s act 
m opening a sewer gale >vas tlic iininediate cause of the accident); Danis 
V t;nwM(1830). 6Bing. 710: Siordet v. nall{lS2ii), 4 Bing. 607 (severe 
Irost caused sleam ])ij>c to burst, the boiler having been negligently leit 
cold all night when full); Halt v. Fenritley (1842), 3 Q. B. 919; Nitro- 
Fhosphaie and Odamfs Chemical Manure ('o. v. London and St. KatharmFs 
Docks Co. (1878), 9 Oh. 1). .503; eonipare Great Western Mail. Co. v. Davies 
(1879), 39 L. T. 475; Smith v. Shepherd (1795), Abbot on Shipping, 14th ed , 
p. 578; Wakeman v. liobtnson (1823), 1 Bing. 213. If all that tlio 
dofcnd.aut does is done to proh'ct Ids land from an extraordinary 
occurrence he is not hable {Greyveiistcyny. Uatlmgh, [1911] A. (J. 355, 
P. C.). 

{g) See cases cited in note (i), p 470, post; compare Nichols v. Mai stand, 
supra. As to effective cause, se^^ pp. 378 et seq., ante. , * 

(h) As to what must be proved to make out a defence of act of God, see 
title CoNTR.ACT, Vol. VII., p. 428. 

(i) As to the burden ol proof, see The Merchant Frinee, [1892] P. 179, 
0. A. 

{k) l.e., as defined p. 467, ante. 

(1) The Merchant Prince, supra, per Put, L..7., at p 189. In Bums v. 
Cork &nd Bandon Mail. ('o. (1863), 13 I. C. L, It. 543, the court held on 
demurrer that tliis defence was not made out on the part ol carriers by 
showing that the accident was due to a defective crank-pin which, 
althongti examined by the defendants, was supplied by other persons 
about whose care or skill in the selection of the crank-pin there was no 
averment in the plea demurred to. 

\m) “ Actus Dei nemini facit injuriam ” (2 Bh Com. 122). For eaily 
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Pbot. i . 
Inevitable 
Accident' 
Act of God. 


When defence 
mcTitable 
accident ’’ 
applicable. 


lakes, which hurst the banks owing to swelling of the volume of 
water properly there by flood water caused by an extraordinary 
rainfall (w); and while the defence of inevitable accident does ntffc 
apply to the escape of things likely to be dangerous if they escape, 
brought on land for purposes other than those connected with the 
natural user thereof (c»), yet it may ap})ly in circumstances where it 
is inevitable that risks should he incurred, as in conducting traffic 
by land or sea, where it is reasonable to infer that the plaintiff takes 
Ihe risk of inevitable accident on himself (p). 

792 . The defence of ‘‘inevitable accident” has been held to he 
established where a bystander was injured by a ball slipping from 
the chain of a crane ((/), or by a blow from a sledge hammer where 
the striker missed his aim (r); or where the injury arose, on a 
highway on land, from an unforeseen cause such as sudden and 
unavoidable fright of horses (s), or, at sea, from a cause which the 
defendant could not possibly prevent hy the exercise of ordinary 
care, caution and skill (f). 


inBtancPB of the application of the principle, see Tiic Book of Assizes, 22 Ass. 
41; Y. B. 40 Edw. 3, 5, pi. 11; Jfoitse’s O'a/te (1609), 12 Co. Bep. 63 (goods 
jettisoned by a carrier to save a barge); Keighley's Case (1610), 10 Co. Rep. 
139 a, 140 (damage caused by sea water); Bird v. Astoch (1615), 2 Bulst. 
280 (where a carrier was held excused). 

(«) Nichols V. Marsland (1876), 2 Ex. D. 1, C. A.; Thomas v. Birmingham 
Canal (Jo. (1879), 49 L. J. (Q. B.) 851. 

(o) Chalmers v. Dixon (1876), 13 Sc. L. R. 299. 

Ip) Fletcher v. Hylands (1866), L. R 1 Exch. 265, per Lord Blackbden, 
at p. 286 ; affirmed sub nom. Hylands v. Flekher (1868), L. R 3 H. L. 330 ; 
compare Smith v. London and South Western Bail. Co. (i870), L. R. 6 C. P. 
14 ; see, generally, p. 364, ante, and see p. 476, post. 

(q) Fawkes v. FouUon & Son (1892), 8 T. L. R. 725, C. A., whore Dr. 
Lvshington’s definition of inevitable accident (see The Virgil (1843), 2 
Wm. Rob. 201, 205; adopted m The Marpesia (1872), L. R. 4 P. C. 212) 
was applied. 

(r) Douglas v. Gray (1890), 27 Sc. L. R. 687. 

(«) Aston V. Heaven (1797), 2 Esp. 533; Crofts v. Waterhouse (1825), 
3 Bing. 319 ; Goodman v. Tayhr (1832), 5 C. & P. 410 ; Holmes v. Mather 
(1875), L. R. 10 Excli. 261; Mamoni v. Douglas (1880), 6 Q. B. D. 145. 

(f) The Marpesia, supra; The Shannon (1842), 1 Wm. Rob. 463 
(darkness); The Buckhurst (1881), 6 P. D. 153 (where in consequence of 
a ship being blown from its mooring in a gale the rudder Wame 
damaged and the ship unmanageable): Lack v. Seward (1829), 4 0. d&P. 
106 (tides or current); The Boucau, [1909] P. 163; Davis v. Saunders 
(1770), 2 •Chit. 639 ; The William Lindsay (1873), L. R. 6 P. 0. 338 
(defective buoy)l The JLondon (1863), 1 Mar. L. C. 398 (cable parting); 
compare S.S. Toward {Owners) v. S.S. Turkistan (Owners) (1885), 
13 R. (Ct. of Sess.) 342. In Mackenzie v. Stornoway Pier and 
Harbour Commission, [1907] S. C. 435, there Was no blame imputable 
to defendants, while in 8.8. Fulwood v. Dumfries Harbour Commis¬ 
sioners, [1907] S. C. 456, the defendants had failed to keep the berth safe; 
See also The Aimo (1873), 2 Asp. M. L. C. 96 (prior collision); The 
Peerless (1860), Lush. 30 (where the chain caught in the windlass); 
The Virgo (1876), 3 Asp. M. L. 0. 285 (steerage gear breaking); compare 
The Merchant Prince, [1892] P. 179, C. A.; and The Turret Court (1900), 
69 L. J. (p.) 117 (steam steering gear jammed; collision held not due to 
inevitable accident since band steering gear might have been in readiness 
for use) ; The Caldenm (1912)^ Times, 26tli March; The Julia (1861), Lulb. 
224, ana reported as v. Boss (1860), 14 Moo. P. C. C. 210 (e^t of 
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Sub-Sect. Z.—A'p^ication of the Defence to Dutm Imposed by Statute] Shot. 4. 

793 . The defence may apply in the case of a failure to fulfil an 
bbligation created by statute (a). Whether it does apply or not 
depends on the construction of the particular statute (6). In the 

case of a statute creating a duty and requiring the performance of Application 
it, or rendering the person liable for the non-performance of it, or 
for the consequences of such non-performance, the defence is as of statute, 
a rule no excuse ((■). It is, however, generally otherwise if the 
statute merely refers to and confirms a duty already existing at 
common law and declares to whom it shall attach (d). 

Sect. 5.—Independent Contractor. 

794 . Where an act. which causes injury to auother and is When 

actionable on the ground of a failure to use proper care, is com- ®ay 

mitted in the performance of a contract or of some term of a contract, fn^epe^pat 
that fact does not of itself render liable the person for whose contractor 
benefit the contract enures (<*). If the performance of the contract 

or of the particular term of it (/’) does not, and in the natural course 
of things will not, involve or result in any particular duty, such as 
a duty towards an individual or class to use proper care to protect 
him or them from danger (//), and the performance is undertaken by 
an ind('pendent contractor (//), who acts as such and not as a servant 


inevitable accident causts of collisioa witli tug and tow); and see title 

yHIPPINO AND NaVIOATION, 

(rt) For the consideration of the apiiJication to cases of obligation 
created by contract express or inipliod, see titles Contract, Vol. YII., 
p. 431; Shipping and N vvigation. 

(6) litver ircor (•ommiftsioners v. Adamson (1877), 2 App. Cas. 743 ; 
compare lie Divhmond Gas Co. and Richmond (Surrey) Corporation, [1893) 
I Q. B. 56; and, as to construction of statutes generally, see title 
Statutes. 

(c) River Wear ('onmimoners v. Adamsom, supra, at p. 750. 

(d) Tbid, at. p. 766 d’hiis, w'here a statute required an appellant to 
quarter sessions to serve a notice on the respondent, it was held that the 
<ieath of the latter dispensed with the necessity for serving the notice 
(R V Leicestershire Justices (1850), 15 Q. B. 88). 

( e ) See titles Building C^ontkactp, Enoinefrs, and Architects, 
Vol. Ill , p. 316; Torts. 

(/) Padbury v. Holliday and Greenwood (1912), Times, 17t.h February 
(action discontinued against specified sub-contractor and snceesaful against 
lirincijial contittc1.or), 

(g) bee titles IIiguway.s. Streets, and Bridges, Vol. XVI.. p. 136; 
Master and Servant, Vol XX, pp. 264, 265; and p. 474,* posf. 

(h) As to the position ot an independent contriu'tor. see titles AoENcr, 
Vol. I, pp. 147,148; Highways, Streets, and Bridges, Vol. XVI.,p, 136; 
Master and Servant, Vol. XX., pp 264; Tort. 'ITie real test for some 
purposes, as pointed out by Oolekiuge, .I.,in Milligan v. Wedge (1840), 12 
Ad. & El. 737, at p. 742, is “to ascertain the relation between the party 
charged and the party actually doing the injury Unless the relation of 
master and servant exist between them the act ol the one creates no liability 
in the other.” A contractor is, therefore, said to be independent when ho is 
recognised as exercising a distinct calling (A/?7iiqflMV. Wedge, supra), and is 
subject to no control by the employer (^aumaav. Huriiett (1840), 

499 ; Reedie v. London and North Western Rail. Co. (1849), 4 Exch. 244; 
Mcertinv. Temperley (1843), 4 Q. B. 298 ; Burgess v. Gray (1845), 1 C. B. 
if78; Gvertm v. Pre«man{]852, II 0. B. 867 ; Peachey v. Rowland (1853). 
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Sbot. s. or agent of the other party to the contract, the liability for a failure 
I&depen- to use proper care may attach to such independent contractor and 
dent not to such other party. But if such other party rt'tains in his ov/n 
Contractor, liands the control over or interferes with such jjerforiuance, he may 
Effect of also be responsible (0- 

controlling or ____ _ .___ 

interfering. ~ 

13 0. B. 182 ; Innocent v. Pclo (1804), 4 F. & F. 8 ; Pearson v. Cox (1877), 
2 V. F. I> 309; Johnson v fjindsaif, [1891] A. 0. 371 ; B'dU v. Surrey 
Commen-ial Dock Co. (1891), 8 T L. P 116, C A. It is so met imos doubtful 
whether the peison domg the work for the employer is a ooatraetor or a 
serv.'uit; if the latter, the master is liable, even thoiigli the act is only 
inoKlental to the cmjiloyment (Ruddem.an cO (U> v. Smith (1889), .5 T. L. F 
417;. For examples of this diflieulty, nee- Jlufchmson v. York, Xewcasile and 
Jicru'ick Rail. Co. (1800), 5 Exeli 343; Sadler v //eidod'(185.')). 4 E. & B. 
570; WigqeLty. For (1856), 11 Exoh 832; Aino/o/m v. ZiVynoWs fl860), 5 
II & N. 143, Blake V Thirst (186:}), 2 11. & t' 20; ]\'arbuiion v. (heat 
Western Rail. Co. (18G6), L. K. 2 Exch. 30; Roarkc y White Moss 
Colliery Co. (1877), 2 C. F .1). 205 ; Su'uinson v. Xoith Kastern Rail. Co. 
(1878), .3 E\. I) 311 ; Jones v. Lirerpool Corporation (1885), 14 Q B. |). 
890; Domn'ini V. Lainq Wharton ami Dunm tUnisiruclion Syndicate 
1 y. B. 629, r. A. ; J'reston ('orporalion v. Diornstad, |IK!)8| A. 513; 
WaldocL V. Winhcld, ll!)ol) 2 K. B 596. ‘I. A A servant docs not 
herome an independent coutiaotor merely by being given ]>]ec<‘work 
(Wigyeit v. Pox, supra , Tucker v A.rbri<lyc Highway Hoard (1888), 5 
']’. L I? 26; see title Mastrk AND Ir^KnvANT, Vol. XX , p 68). 

(t) IVhetlnr or not control is exoieised so as to reruh'r the employer 
liable is a question of fact (/>V«di/ V G’l/es (1835), 1 Mood All 494). The 
mere f.icl that a ceitain amount ot piniei vision is <*xeicise<l (A'mbc v. London 
and Xoilh iri’stcm Rail, ('o (1849), 4 Exch. 244; Cuiliberlson v. Parsons 
(1852), 12 0. B. 3o4 (modified control by sci vant of employee), or diicctions 
given as to the work to he done, not .imonntmg to directions as t.o the inuuiier 
in which it is to be done, will not as a rule give such eontiol to the em- 
jdoyer (Steel v South Eastern Rail (’o. (J855), 16 0. 15 ,5.70, Hen nett v. 
t'astlc tfc Sons (1898), 14 '1'. L It. 288, ('.A ; compare Holliday v. .S'ational 
Telephone Co., [1899] 2 Q B 392, (\ A ); nor does it matter whether the 
agre-emeiit between tin* employer and the eoiitr.ictor is in W'riting oi not 
(ibid.). In the following easiss it was held that control was ret.aiin'd by the 
employer:— M'Laughlia v Pryor (1842), 4 Man. A (i. 48 (defendant 
urging lured postilions to do a wionglul act); Huigcss v (Intij (1845), 

1 0. B. 578 (entire control not abandoned over a eon tract or emjiloyed to 
connect a house w'lth a scw'cr) : Ruth v. Surrey Coiinncii tal Dock, t-'o , 
supra (dock labourers unloading by piecewoik and employing other 
labourers themselves); ("mon Steamship Co, Ltd. v. Vlandge, [I894J 
A. tk 185, F C. (contract piovidmg for retention of control ol crew 
assisting stevedore); Jones v. l^nillard, [1898J 2 Q. B 565 (driver pihhed 
by the owner of the vehicle, liorse, harness, and livery); Holliday v. 
Aalional Telephone Co , |1899| 2 Q B. 392, C A. (eoiitiactor engaged on 
work jointly with defendants); Mdehaniy SI. Marylebone Boioiiqh I'oiuinl 
(1903), i L. G. It. 412 (a driver, johbi'd with horse to detendarits to drive 
water cart, was eutruatod with the key,of the defendants’watiToock); 
compare, however, Jones v. J.iverpool ('orjioiaiion (1885), 14 Q. B. D. 
890; Perkins v Stead (1007), 23 T. L. It. 433 (purchaser of a motorcar 
driven by vendors’ driver to a jilacc arrangeil for (lebvery to the purchaser). 
On the other hand, control w'as held not Id have been retained in Milligan 
V. Wedge (1840) 12 Ad. & El. 737 (lioenaed driver) ; compare Maiiin v. 
Temperley (184.3), 4 Q. B. 298 (licensed waterman); Allen v. Haywaid 
(1845), 7 Q. H. 96(i (commissioners employing contrac.tor to do drainage 
M/urk); Jimight v, ZW (18.50), 5 Exch. 721 (contractor, employed to build 
a bridge, contucled for the iieclion ol a si'atTold); Ooerlon v. Preemnn 
(1852), 11 (5. 1 }. 867 <8ub t;<mtiact by contractors, employed to pave 
Btreets, for doing a portion of the work, where there was no evidence thaf 
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795 . Tims a principal i=i not liable for dainnprft reanlting from 
f.lio casual or collateral (/r) nfi((lin;once of an indopcmlent I’ontractor, 
or of the latter 8 servanis (/), while doing Uks \v«)ik coiitiactod to be 
d()no(«/). 

796 Whore a person eniiiloys aiiotluT to do ;YOi'k wbicb docs, 
or in the luitnral course of Ihnifrs will, involve or n'SiiU in a duty 


tlio (*on<rac.i.i)rs wrre jnm rit (liicolnii: or xain-lioiiitifi ilift aot roinplairicd 
of); I'envlieu v Bowland !;{('. P* IHU contraclor ciii|>loy(*«l in 

fill in <biiiu and oariyawiiy rclusc); (luiffurdv. McholJs (DSM), 0 702 

((•(Hilraclor’s si’n'iuils. in l)nildiiii> lor (In' iloO'iidanls, nonlim'nUv and 
iiimcfTSsaiily dani.i'^iid plaiiilill’s lionsi'); lliown v. Ai'cmifihn (^olhm 
Sinnunuf (V. (iSHri), 2 II tS;, 511 (fonipi'lfnl; (link ol works cin|doy«‘d lo 
sapi'rmlond coni.racfor’s nu'ii); Muiraii v. Cunir (1S70), h. R. a |\ 1*4 
(shi])o\vn*‘r oniployinp: slovciloio lirld not icsiionsiblft to one ol tlio 
Jailor’s loon wlioio tlio t-icvcdoro oonliollod ins own inoii) ; Sh-rl v. ffoiilh 
hUihtvin llatl. I '0 (iSf).")), 16 (' 1> 550 (inastoi iMicklayt'r omjiloyi'd to d(» 
coitam work under tlie, ordersot iho dolc'iidauls’ smvoy<n»full not subjeet 
to Ins diroetionK as to tJie way in which it was to be done); Motion v. 
Liri'tjwol ('nrptnnhon (18S5), 14 Q l> lb 81)0; Hcuvett v (Ui»ilc <f: Horn 
1 181)8), 11 T. \j. ]{. 288, 0 A (eontraetor’s servants doing an act with tUo 
employer’s perniission). Conijiaro also the lollowing eases decided on tho 
question of common em]>loy]nent .—dohnson x. /hiidwi/ rf* Vo, [18911 
A 271; Vainoon v. i/ntivni, [j89,‘{| A. (’ .‘108; MctWlum v. Xorth 
ISnlish L‘tiiL (V> (189:5), 3‘0 Sc. L. ii 427: SaiHer \. Uetdod; (1855), 4 
E & 11. 570 ; Marroir v. Flimtnj avil Broughton Moor (*onl and Fire Brivk 
Vo, Lid. (1898) 2 11. 588, C. A ; tSinnniton v. Xorth Eaulern Bail. Vo. 

(1878), 3 Ex. 1). 341; and seo title M.vstur am> Sekva\t, Vol. XX., 
jtp 67, 13 :; 

{k) Negligence is said to be casual or collate,lal when it arises inciden¬ 
tally m tlie course of the performance of, and not directly horn, the act 
aiitiiorised, such as a ivoikman leaving a tool or barrow in a road (JJole \. 
{<HlniijboHtne. and Sheeiness Itail Vo. (1861), 6 11. & N. 488, per Pollock, 
(Ml., at ]> 497), or lottingastono fall Irom a bridge {Reedie. v. London and 
Xoilh W eKtern Bail V'O. (1849), 4Exch 244), or building ((Vniryard v. JVrl 
and Varmirhael (1887), 20 ]j. li Ir. 332) under construction {Bennif v. 
Wimbledon Uiban Dihiriet Voinieil, [1899] 2 Q. 11. 72, C. A., per A L. ISaiitii, 
1j J., at p 76). On the other hand, the negligence of the, contractor in 
ilie, following cases was held to be not casuiil —^where a iiluniber was 
engaged, on a highway, in coiinoeting telephone wire tubes, and had to iiso 
a benzoline lamp of which tlio safety valve was known to bi* out of order 
and injury ivas caused to a ]>assei-by owing to the lamp cxphnling 
(llollidag \. Xaiional Telephone, Vo., [i899] 2 Q. 11. 392, (’ A.); where 
heaps tif soil due to excavation in a highway were negligently lelt 
iinguardod (Bennii v. Wimbledon Bi'ban District Voiineil, supra , compare 
Uardtiker v. Idle Disinel ('oiineil, [1896] 1 (^. 11. 335, 0. A.; Bobinson v, 
Beaconsjield Vrbun JJisIriet ('oitiieil (1911), 27 1j- E. 319 ; affirmed, 

11911] 2 Oh. 188, C. A.); leaving the movable diTiiek yr plaltorm used 
lor working at an eleetrie tram standard so near tho lines as to injure a 
passenger on a tram (Maeieell v. British I'homp'am Houston ('o.. Ltd. 
(1902),18 T. L. It. 278. Butler v. Hunter (1862), 7 JI. & X. 826 (neigh- 
boui’s house injured by pulling down the defendant’s), which was com¬ 
mented on in Hughes v. Bereiral (1883), 8 App. (’as. 443. 447, is perhaps 
explainable on the ground that the injury arose, not Irom tho act itself, but 
from tJie improper way lu wluch it was done ; and see, further, titles 
Highways, Stuekts, and Bkidges. Vol. XVI., pp. 136, 137; Master 
AND Servant, Vol. XX.. pp. 264, 265. 

(Z) Quannan v. Burnett (1840), 6 M. & W, 499; Pearson v. Coa>(1877), 
2 0. P. D. 369 ; Dalton v. Angus (1881). 6 App. Gas. 740, 829. 

{m) See Penny v. Wimbledon Urban District Council, supra, and see 
p.*475. post. 
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towards a third party or towards the community, the employer 
cannot escape responsibility for the performance (d that duty by 
employing someone else, however competent, to poi'form it, even 
though the person so employed is an indei'>endei)t contractor and 
has agreed to assume the whole responsibility (a). 

797 . Thus an (!n]i)loycr cannot divest himself of liability in an 
action for negligence by reason of having employed an independent 
contractor, where the work contracted to bo done is necessarily 
dangerous (e), or is troiu its nature likely to cause danger to others 
unless precautions are taken to prevent such danger ( p ); or where 


(n) Dalton v, Angiin (1881), 0 App- 74U. 829. ap])roviijg Bower v. 
Beate (1876), 1 Q. B. I). 321, jukI Quormtn v. Binttelt (1840), 6 M &• W. 
499 ; Blahe v. WoolJ, [1898] 2 y. B. 426 (i)lTin)bcT employed to repair cistern 
■vchich in oouseqnonce of defective work overflowed and cansed daniugc to 
neighbour); Mtlliqonx. Wedge (1840), 12 Ad. & El. 737 : Bapsonw Oabiti 
(1842), 9M. & W. 710; Upton v. Greenlees (185.7), 17 (\ B. 30, pcrWiLLES, .1., 
at p. 71; Bickard v. Urnith (1861), 10 (\ B. s ) 470 : Butter y. Hunter 
(1862), 7 H. & N. 826, as oomniented on in Ilnglies v, Percival (1883), 8 
App. Ca'^. 443 ; Kiddle v. Lovett (188.7), 16 (,) B. J) 605 ; Pearson v. Pox 
(1877), 2 C. P. 11. 369 (builder); Odell v. Vlevclund House, Lid. (1910), 102 
L. T. 602; compare DoHicJ v. MelropoUtun Bod. Co. (1871), L. R. 5 H. L. 
4.7, at p 61 (from which it appears that a man w'ho, being under no 
obligation himself, employs others, in whose skill, as being expenenced 
in the matter, reliane« ean reasonably be placed, to do certain work is not 
bound to interfere Iroiii time to time to see th.at the W'ork is not being 
negligently done); and Palmer v. Bateman, [1908] 2 I. R. 393 (where the 
fact that a competent contractor was employed to snpeivise periodically 
])i’omises adjoining a highway was thought to he evidence that proper care 
waa taken to see that the jiremises were safe) ; see also liohinson v. 
Beaconsfield Rural Council, [1911] 2 t’h 188, 0. A. (sew’agc disposal). 

(o) JJolhdnif T. Rational Telephone ('o, [1899] 2 Q. B. 392, O. A , per 
A. L. Smith,' L.J, at p. 399 (dipping benzoline lamp into a cauldron of 
molten lead on highway); Black v. (Christchurch Finance ('o., [1894] A. 0. 
48, P. (I. (timber burning near adjoining property); Hughes v. Percival. 
supra (interfering with party wall): compare Uardaker v. Idle JHstrict 
i^ouncil, [1896] 1 Q. B. 335, (’. A. In Lawrence v. Jenkins (1873). L. R. 8 
Q. B. 274, the defendant, who was hound to maintain the plaintitr’s fence, 
allowed a third party to fell timber with tlie result that the fence was 
damaged, and in consequence the plaintiff’s cattle strayed and were 
injured : held that the defendant was bound to keep the fence up at his 
peril and was liable. 

(p) The Snark, [1900] P. 105, (1. A. (raising a sunken barge in the Thames); 
Dalton V. Angus, supra ; Lemuitre v. Davis (18811, 19 (Ih. D. 281 ; Hughes 
V. Percival, supra (building causing injury to neighbour’s house); Bower 
V. Fcale, ^pra; Francis v. Cocke/ell (1870). L. R. 5 Q, B. 501; M'Gill v. 
Bowman Co. (>1890), 28 Sc. L. R. 144; Glass v. Paisleg Race Committee 
(1902), 5 P. (Ct. of Sess.) 14 ; Brown y. Lewis (1896), ‘13 T. L. R. 455 
(duty incumbent on a building owner inviting public to a stand con¬ 
structed by a contractor); Pickard v. Smith, supra; Reedie y. London 
and Norih Western Kail. Co. (1849), 4 Exch. 244. It appears that a duty to 
take precautions arises when' the owner ot property becomes aware of 
sometliing on his premises, even if that thing be there through the act of 
a stranger, which is a source of risk {Silverton v. Marriott (1888), 69 
L. T. 61; Tarry v. AsMon (1876), 1 Q. B, D, 315; Palmer y. Bateman, 
supra , Hill v, Tottenham Urban District Council (1898), 16 T. L. R. 
63 ; Pfnny v. Wimbledon Urban District Council, [1899] 2 Q. B. 72, 0. A.; 
ShoredUch Borough Council y. iltd{(1904), 20 T. L. R. 264, H. L., affirming 
S. 0. (1902), 19 T. if. R. 64, C. A. (interference with the structure 0 |{ a 
roadway). 
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the work contracted to be done is work which the principals 
were under a statutory obligation to perform (q); or where the 
work contracted to be done is unlawful (r); or where the injury 
complained of arises directly from doing the thing contracted to be 
done (#), as in the case of building operations which involve injury 
to the premises of another (/), 

The fact that the contractor is liable does not of itself free the 
principal from liability (a). 


(q) The reason boinpf that a diity is imposed, either expressly or impliedly, 
by such statutory authority, to ace that everytlun^j reasonable is done 
to ensure the safety of the public (Gray v. Pullen (1864), 5 B. & S. 970); 
see the observations of Lord Chelmsford in Wilson v. 3/eTTy (1868 j, L. R. 
1 So. & Div. App. 326, at p. 341 (where the reasoniug on which the 
decision in Gray v. Pullen is based was disputed); see, liowever, IlolUdny 
V. National Telephone Co., [1899J 2 Q. li. 392, C. A., per A. L. Smith, L..T'., 
at p. 400; Clements Y. Tyrone County Vouneil,\\.Wri] 2 1. R.415; and com¬ 
pare Cattle V. Siorkton Waterworks (jo. (1875), L R. 10 Q. B. 453 ; Uole v. 
i^iitinghourne and Sheerness Patl. Co. (1861), 6 II. & N. 488 (defendants 
being authorised to build a bridge that would open, and their contractor 
having built one which failed to do so and obstructed plaintiffs’vessel, tlio 
defendants were hold liable): compare Alien v. Hayward (1845), 7 Q. B. 
960 ; Hardaker y. Idle District Courted, CIHOO] I Q. B. 33.5, C. A. ; Hill v. 
Tottenham Urban District Council (1898), 15 T. L. R. 53, following Penny 
V. Wimbledon Urban District Council, [1898] 2 B. 212; and Shoreditch 
Borough Council v. Bull (1904), 20 T. R. 254, II. L. 

(r) Mis V. Sheficld Gas Consumers Co. (1853), 2 E. & B. 767 (the 
defendants, who had no statutory power to break up streets, employed a 
contractor to open trenches and to fill IRem up after the mains were laid; 
the plaintiff was injuicd by falling over a heap of rubbish left on the foot¬ 
way, .and the defendants were held liable); compare Hole v. Sittingboume 
and Sheerness Bail. Co , supra (where there was a failure to comply witli 
the statutory duty), and Tilling (T.), Ltd. v. Dick Kerr & Co., Ltd , (1905] 
1 K. B. 563 (where the statutory powers were exceeded). In Paterson v. 
Lindsay (1885), 23 Sc. L. R. 180, it was said that blasting operations were 
illegal if not conducted with all precautions for the safely of persons on 
adjoining premises 

(s) Pickard v. Smith (1861), 10 0. B. (N. s.) 470; Whiteley v. Pepper 
(1877), 2 Q. B*. D. 276; Gray v. Pullen, supra; Lemaitrey. Dads (1881;, 
19 ('"li. 1). 281, applymg Daltony. Angus (1881), 6 App. Cas. 740 ; Hughes 
y. Pereival (1883), 8 Aj>p. Cas. 443 ; lUaek v. Christchurch Finance (lo., 
[1894] A. (\ 48.1*. 0.; conumre Daniel y. Metropolitan Bail. Co. (1871), 
L. R. 5 H. L. 45. 

(i) Lenuiitre y. Dads, supra ; Hughes y. Pereival, supra ; Blake y. Thirst 
(1863), 2 II. &. (1. 20, per roi.nH'K, O.B., at p. 24 ; compare Pitts v. 
Kingshridqe Highway Board (1871), 25 L. T. J95 (where the act coni- 
[ilained of arose directly fiom the building operations), \jrith Crawford v. 
Peel and Carmichael (l'8a7). 20 L. R. Jr. 332 (where it was collateral); 
see While v. Peto (1888), ,58 L. T. 710. 

{a) Whiteley v Pepper, supra ; compare Penny v. WimFledon Urban 
District ('outieil, [1899] 2 Q. B. 72. (J. A. The contractor cannot avail 
himself of the jjrotection atforded to his employer when the latter is a 
public authority; see the I’ublic. Authorities Protection Act, 1893 (56 A. -57 
Vic.t. c. 61); Tilling (T.), Ltd. y. Dick Kerr (fc (M, LUl. supra). But he 
may in some c.ases escape liability if he has nu'ivly done or supplied 
the very thing contracted for when the^ employer has failed to order 
the thing proper for t he puipose. Thus, in Campbell y, 1891), 

29 Se, ij. R. 251, where a sub-coutractor, in accordance with an order, 
supphed planks which were not strong enough for the purpose for which 
were required, which was, to act as a gangway fur a ship, and the 
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Sect, 6.— Consent: Volenti Non Fit Injuria. 

798 . Where a plaintiff relies on the breach of some duty to take 
care (t*), other than the diicct breach of a statutory duty (c), owed 
by the defendaiit to him, it is a good defence that the plaintiff 
consented to that breacdi of duty, or, knowing of it, voluntarily 
incurred the whole risk entailed by it(d). In such a case the 
maxim “ lolenti non /it injuria" applu'S(<'). This defence is to be 
distinguished from th(! defence of contributory negligence, seeing 
that a i)laintiff may have voluntarily exposed himself to the risk of 
being injured while exercising the utmost care {J ). 

799 . Jn order to establish the defence, the plaintiff must be 
shown not only to have perceived the existence of dang(ir, for this 


plaiutifl was injured by tlieir cidlapsc, it Avas b<‘ld that as the sub-eou- 
tractor's obligation was only to satisfy tlie piinoipal contiactor, and bo had 
done so, he was not answerable to tbc plaintiff ; compare lunl v. Lubboch, 
[I!)((5] 1 K. B. 253, C. A. M’Lere Ibe employers are liable Ihcy may have 
a lemedy over against the coniractor under the couli'act; and a defen¬ 
dant may, apart from any »‘ontract ol indemnity, have such a remedy 
against a contiactor whose negligenci.' has lesultcd in tlie dclcndant being 
liable iii damages to olherA (('ili/of Jhinnnqhain Trnmways ('o . Ltd. v. Lan, 
[I'.MttJ 2 K JL fi()5, when*, the pJaintiffN lessees ol the tramvvaj, recoven'd 
a sum which was jiioperly paid as eompimsatioii to jiersoiis injured by an 
accident to a tram, derailed by the neghgenee of the contractors, who 
had undertaken with the ownois, the corjtoiat.ioii, to relay the tramway; 
the ground of the decision being that the jilaintiffs, as lessees, wtTO 
injured in thiur proju'ictary rights and lu their light of passage along the. 
highway). For an example ol the contractor e.seaping liability wluli* the 
employcT was liaiile tor the contractor’s act, see JIfoid (lOit Co. v. Jlford 
Uibon IhxinH ('oivnf'il (1U03), B7 .1. P. 365 (wheie the act causing 
damage Avas doin' by the diiection of the defendants and Avas negligently 
conceiA'ed, the direction given huAing been properly carried out by the 
contiactor). 

(/>) "I’lie defi'iice maybe available in oilier eases, e g , Wanhborn v. ItliicL 
(1774), II Fa.st, 40.5, ii, ; see title Tij:si'vss, c.omjiaic Jtins v. Feddeu 
(1872), L. II. 7 (b n. 661 ; Anderson ax Opiitnlirimcr (1880), .5 Q. B. 1). 
602, C. A. ; JUotre. v. Woolf, flK'JSJ 2 Q. B. 420, per WumuT, .1., 
at p. 428 

(c) littddelei/ v. (Jianrdlr (EnrJ) (1887), 10 Q. B J>. 423, approving 
difLi to tins elTecti in Thomia , (/urn ho mo me (1887), 18 Q. 15. J). 685, C. A., 
compare ib’il/cji v. (hrat I) ('.mVi/i ('otton (Jo. (1872), L. it. 7 F.veli. 130; 
(Jtiirke V. Jlolmes (1862), 7 11 A \ 037. 

(</) Thonios V. (^iMirlionioint , supKi, j)cr Bowkv, L..T., at p 606; approved 
in Yarmonih v. Framv (1887), 10 (J If. J). 647, per JilMiLKY, Iv.J , at p. 650 , 
and III Smith V. itaker de Sons, [1801J A. 1\ ;>25, 337 ; eomjiare Fobertson 
V. f'lmrosi d' ('o (1000), 47 Sc L. H. 147 

[>’) O'Jie doctiine oj tliis ma\jm docs not di'jicnd upon the rclationsliip 
ol emplour and employed {'^cr title Mastki; am> SniiVA.vr, Vol. , 
p 120); jL is of genei.d application to all {Smith v Uaker d Sons, 
siipni). 'I'lie maxim is “ r«/r;d< ” and not “ scfcw//.” A man ma.y know 
ol a datigei .and be obliged to incur it {Tliiusscll v. Jlnndgside (1888), 
20 y. 15. I). 350 ; 'J'hoinus v. (Ciarlermoiue, supra, per Bowen, L.J,, at 
p. 606; Mnnbeif/ (heal Weslrnt Itait. i'o. (1889), 14 Apj). Oas. 170). 

\J) '^Iwniits V ijiiaitermamr, biipia, per Boaven, L .1 , at p. 607 ; c.omparc 
huitrniatir \ /lamew (1866). L It 2 (’ P. 31J ; \\'oodle.fi\. ]t el.ro poll tan 
Faii. Co (J.SV7k2 Kx. 1' 3'^1. .‘iOO. As to contnbiilory negligence, see 
pp. 445 *t teg ante. • 
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nlnne AA’onld be insufficient ( 7 ), but iilso thiit he. fully appreciiited 
it{h) and voluntarily accepted the risk (i). 'I'lie (piestion whether 
4ihe plaintiffs acceptance of tlie risk was voluntary is gonerally a 
question of fact; and the answer to it may be interre<l from his 
conduct in the fiurroundinp; circumstances (A). The inference may 
more readily bo drawn in cases where it is proved that the plaintilf 
knew of the dan{j[or and compiehended it (/), as, for example, where 
the diniger is apparent, or proper warning is given of it (w). 
there is nothing to show that ho was obliged to incur it(/i), than in 


( 7 ) TJiomas v. Qiuirleniuiine (1887), 18 Q. li. D 085, C. A. ; Smith v. 
Bilker /Sows, [1891J A C ;{25. It is iici*oi>sai‘y that tlio ]>lainlitr should 
be shown to have notice of tho dancer; thus, where a troaicisser was 
injured by a (onoeali'd danger of wliie.li tlierc was no notice, given, tlio 
maxim did not apiily {Jhnl \. Jiolbtook ( 1828 ), 4 Bing 028; compare 
(ti^horve V. London and Noiik ires/eiw Bail. Co. (1888), 21 (*. B 1). 
220 ) 

(Ji) Thomas v. QnarlernKunr, supra. The, risk must be such as can ho 
compri'hemled by the iilaintilf in spite ot Lord Lsiikr’s comment m 
Varmouth v P'mnce (1887), 19 Q. B. 1). 047, at p. 0i>7, that this gives an 
advautago to a man ot sloiv comprehension {Sarrli v. lUackbiirn (ISIIO), 
4 C. & 1’. 297 ; CoH'lep v. Siniderlaud Coiporalion (1801), 0 II. & N. 
.')05 ; compare JloU v iVi/kev (1820), 3 Jl. A Aid. 304; (jfles v. Loudon 
('ounhf Council (1903), 2 L. (! It 32i>; Torrance v. Ilford I'lbaii Jhstnet 
Council (1909), 2r> 1'. L. It 35 ."), C A). In Voudcij v. Sundeiland 
CorpoiaUon, supra, a daiigeious drying machine viis provided by tho 
defendants in a imblio waslihousi* • tlie ])lamtifT was injurO/d while using 
It, and the defenee i\ as lield not to lie e.stahlishcd, as tlie danger ivas not one 
likely to be understood by persons ol t he class—tlio poor and the ignorant— 
lor whom the w ashhonsi* was pro\ nh d. In Giles v London ('oantij ( 'otniciJ, 
supra, a cricketer was injured by a daiigeious sign, one of many placed to 
mark otT dilTcrent ciicket pitches; held, that it was an obvious ilaiiger 
which he could ajiiireei.ite. It apjiears that the result would li.ivo bci'ii 
different h,id the ground been piovided for children ; taimpare IlanoUl v. 
irn/Hi'v. [1898) 2 k). B 320; and consider p 373, owfe 

(?) V. Birmin<ihnm BaUcri/ and Metal Co , [1809] 2 Q. B. 338, 

(\ A. ; Dijnen v. Leach (1857), 2(5 L. ,1. (e.x.) 221 ; Smith v. Bakei and 
Sons, supra: and see, eases cited m note (k), infra. 

{k) There, must, however, bo a lindmg ot fact to tins effect: {Gshorne v. 
London and Morih Western Bad. Co. (1888), 21 t^. B D 220, per Wills, ,1., at 
pp. 223, 224. following the view expressed in Yarmouth v Prance, supra, by 
Lord E.siriiit, M. II., at p. 057 : eompare Memben/ v. Gtcal Western Bad. Co. 
(1887), 4 T. L ii 504, per Bow'KX, L.J at p. 50 . 5 ; Membery v. 
Great Western Bail. ('0 (1889), 14 App. t'as, 179, pet Lord I1 aj,.sijI'ky, 
at p. 180. 

(/) tSoe Thomas v. (^Uiarleiianbie. supra, per Bowia, L..J., at j). 696; 
Bolch V. Smith (1862), 7 11. A 736; Giles v. London County Council, 
supra. 

(»ii) See eases cited in note (ii). iiifui: lloltw. Wilki'^, supra; Mflliams 
V Clouijh (18.58), 311 A N.2.58; compare Jhiiyv. Midland Bail. Co. (18.57), 
1 H. A N. 773; GnflUhs \. Loudon and St. Kathanne's IhxksCo (1884), 
13 Q. B. 1). 2.59, (' A. 

(n) Meinbe.iy v. Great H’rs/eia Bud. (' 0 . (1889), 14 App. (Ja.s. 179, per 
Lord JIalsiujuy, at p. 185; M'e 6 .s(<T v. Brown (1892), 29 Sc. L. H. 631 
(where it was lield that a person who had for some months knowingly used 
defective aud dangerous doo]si,e[)s must take the, consequonceji ol so 
doing); MePJvoy v. Waleifoid Steamship Co. (1886), 18L. k. ir. Ifiy (wbero 
tlie pliuntiti uaiiLecssaiily stooil at a dangerous plaei' when he could have 
worked equally well clsewdiere); Tot ranee v. Ilford Urban District ("ouwd 
^909), 25 T, L. U, 365, C. A. (a carter saw aud had the oppoilumty nl 


Sect, 6. 

Consent: 
Volenti Non 
Fit Injnria. 

(li.) apprecia¬ 
tion ; and 
(lii) accep¬ 
tance of 
risk. 



Negligence, 



Sect. (J. cases where he had knowledge that there was danger but not full 
Conflent ; comprehension of its extent, or where, while taking an ordinary and 
Volenti Non reasonable course, he had not an adequate opportunity of electing. 
Pit Injuria, 'vfbether he would accept the risk or not (o). The defence is 
perhaps most frequently made use of in cases where the relationship 
of master and servant exists (p). 


Risks 800 . A person engaged in playing a lawful game (q) takes 

moidentto upon himself the risks incident to being a player, and has no 
games. remedy by action for injuries received in the course of the game 

Unlawful unless tliey be due to some unfair act or foul play (?). If the game 

games. ig Unlawful, the fact tliat the plaintiff was himself participating in 
an illegal act is a bar to his recovering damages in respect of any 
injury arising out of it (s), but the more fact that the plaintiff con¬ 
sented to join in an illegal game does not necessarily debar him 
from recovering damages for injuries he received w'hile playing it. 
Tlie circumstances may bo such that the plaintiff can establish a 
cause of action against the defendant without any reference to the 
illegal traiisaclion in which tliey were engaged, and that the defen¬ 
dant, having on liim the burden of establishing tlui consent of the 
plaintiff, may ho unable to do so without at the same tune establish¬ 
ing the illegal nature of the game, in winch case the consent is not 
available to him as a defence (n). 


approciatiug the danger involved in driving over a road wliich the defendant 
had covered with a large quantity of granite, yet drove on with the result 
that his horse was injured : held, that ho elected to lakei th<‘. ri.sk): in ^>1 bboU 
V. Freeman (IS’ll), 35 L. T. 783, the plaintilT stood vvereJie knew horses were 
tried by being trotted up and down and was lujuiod by iiliorse swerving 
when whijiped : held that he could not recover; compare Olnirrh v. 
Appleby (1888), 5 T. L. Jl. 88 ; iikipp v. Eastern VovixUes liatl. Co (1853), 
9 Exch. 223; Brooks v, Courtney (1869), 20 L. T. 440 ; Breslin v. Dublin 
United Tramway Co. (1911). 45 1. L. T. 220, 0. A. 

(o) Clayardsy. Dcihich (1848), 12 Q. B. 439; Thompsonx.yortlt Eastern 
Batl. Co. ^800), 2 B. & S. 106 ; Osborne v. Lomlon and Forth TlV#i/e/'ii Bail. 
<'o. (1888), 21 B. D. 220 (passenger using dangenms stopa at a st.o.tiou). 
In Winqy. London General dmnibus Co., Lid, [1909] 2 K. B. 652, 0. A, 
Fletciusk Moulton, L..T., at p. 667, slated that the election by the jdaintilT 
to take the risk of travelling in a clas.s ot vehicle, which" is in certain 
circumstances likely to become lunnanageahle, throws upon the plaintiff 
the burden of proving that tlii' jiarticular veiucle is defect ive. 

(p) Questions then arise w'hetlier the servant contracted to incur the 
risk; see Smithy. Baker <t Sons, [1891] A. 0. 325; compare JJolnm v. 
Worthington (IHGl), 2 F. & F. 533; Wallace v. Culter JUiUs (1892), 29 
Se L. R. 78^ ; an^ see title Masticr ani> Servant, Vol. XX., pp. 120,131. 

(g) As to what eonstitute^i a game, as being lawful or unlawful, see title 
(iAMiNU AND Wagehing, Vol. XV.. pp. 284 et seq. 

(r) Beidy MiteheU (1885), 22 Se. Ji. 11. 748: BouUer v. Clerk (1747), 
BnUer, Nisi Pnus, 16, eoiilincs the application of the maxim to lawful 
games; compare Matthew v. Otlnion (1693), Comb. 218 ; see A’, v. Latimer 
(1886,) 17 Q. B. ]>. 359; B v. IV/te//(1882), K Q. B. 1). 534; compare 
Starde^ y. Powell, [1891] 1 Q. B. 86 ; and as to persons, not playing, who 
are injured when a game is m progress, see Ward v. Abraham (1910), 47 
i8c, L. R. 252; and see pp. 395 et seq., ante; and title Thespass. 

(a) See titles K(iin:TV, Vol. XIJI., p, 73; Camtng and Wagbkino, 
Vol. XV., p. 271. 

(tt) Tf a man license another tu beat him such a lictnce is void because 
it U against the psace {BouU,r v. Clerk, supru], * 



479 


Part IX. —Other Defehces to ActioxVs for Negligence. 

Sect. 7. —Imminent Personal Itisk. 

• 801 - It is a defence to an action for negIi<>encotliat the defendant 
did the act complained of in an emergency, in response to his 
instinct for self-preservation (h), provided that his action was what 
a reasonable man might well have done under the circumstances (c). 
Thus no blame is attached t(' a })erson w'lio, when a lighted S((iiib is 
thrown at him, throws it away and inflicts damages on another {d ); 
nor to a piu’son who loses his presence of mind by reason of some 
wrongful act of another (<■); nor to a 2 )erson who is forced by 
another’s negligence to choose one of two evils and who acts 
reasonably and honeslly in adopting a course ludieved to be the 
lesser of the two evils (,/). 

Si'icT. K.- Iidiance o)i Ollwris. 

802 . The duty owed by the defendant to the plaintiff, whether it 
arose from contract (f/) or from statutory provisions(/<), may be a 
duty to employ competent persons to do the class of acts out of 
which the injury arose (t) without any correlative duty to insure 
that the persons so employed will use that degree of care and 
skill which a 2 )erRon comi)etent to do such acts might reasonably 
be expected to use (k). In such a case, if a reasonably competent 


{fi) The JdMhi'e (ISSO), 5 App. 87(5; Scott SJiepheid 1 

Piiiith, L. C.lltli (•(!., 4C4 ; 3 4(»3 : coinpure llolmee v. Mttiher 

(187.»), L. R. JO Exdi. 2(51; c-ornpHro {/i7>iioas v. i’eppcr (1(51)5), 4 Mod. 
K(*p 404. In J/flW V. Fenmley (1842), 3 Q. B. 919, Wightman, ,T., at 
p. 922, explained that Tr«i/.v'»uiH v. (1823), I Uing 213, laid down 

that an iuvoluntaiy act might be a dcfcuco on the general jssuc 

(c) Jones V. Boyce (1816), I Stark. 493 ; approved in Wilson v. Neivpott 
J)ock Co. (18(56), L R. I Exch. 177, jter Martin, B , at p. 187; compare 
/?. V. Btils (1842), (’ar. (c M 2S4 (where it was said that it is murder, 
though th(‘ d<>ce.Tsed has voluntarily jumped iu1.o a river, if he has risked 
(hail as the only escape from .a violent man; see ^l((/nns v. rjtvmushite 
and Yotlcshire Bail Co. (1869), L. R. 4(1. P. 739, per Brett. ./ . at p. 744; 
The City of fjinroln (1889), 15 P. D. 15, C, A.; The liidustne, [1804] 
P. .")8, C. A ) ; and see p. 36(5, aaic. 

(d) Scott V. Shepherd, siipia. 

(e) Jones v. Boyce, supia; Woolley v. Scovell (1828), 3 Man. & Ry. 
(k. b.) 105; The Khedive, supra (where, however, tLc common law rule 
stated w as held not to ai>ply, seeing that under the Merchant Shipping 
Acts a law w’as Iranu'd to meet the very emergency that arose); com¬ 
pare Walceiiuin v. Itobinsoii, supui (where a driver who pulled* the wrong 
rein in an cmeigeuey was under the particular cftcumstanoes held 
liable). 

(/) The Highland Lwh (1912), 28 T. L. R. 213,11. L.; and see note (r), 
p. 367, ante. 

(g) UaU V. Lees, 119041 2 K. B. 602, C. A. 

(ft) As to the responsibility of a master or shijtowncr for the negligence 
of a qualihed pilot where the latter’s employment is compulsory, see the 
Merchant Shipping Act, 1894 (57 & 68 Viet. c. 60), s. 683; and title 
Shipping and Navigation. 

(t) Thus the duty of a hirer of a horse which heeoines iU may bf only to 
oaU in a vetermaxy surgeon, and if so he is not answerable for the 
medicines the surgeon may administer (Bean v. Keaie (1811), 3 Camp. 4; 
•le ibid., per Lord Ellenborough). 

(k) Ibvl, . Brans v. Liverpool Corporation, [1906] 1 K. B. 160; Hillyef 
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Si:oT. ft. 
Reliance on 
Others. 

In n^spcct ol 

g*)0<lS 

Hupphed. 


Nkc:ugencJ?. 

man ia cmployoil liy Uio (h'fondaut and h tlio defendant 

is not rcspoiisiblo 0). 

• 

803 . Much a defciH'c niiiy ho aviiilaldo wltovo Iho circumstances 
avo such as to cast Jio duty to talio earn on tlio dofondant (a?), as in 
the case of a dcalei' in ,':;(i')(ls, Ixuij^litfiom a inaniifacLurc.r of repute, 
when there is no inqilici! wari’anty and nothing in the condition of 
the goods to ])ut the dealer on Ids guard (a), or w'here the (hden- 
dant lia.s boon relieved of a duty to take care hy some agreed 
provision, as ^\]lore ])lant. or tackle is to ho siijiplicd to the ai)})roval 
of certain jiersons, and the ie(|mied a]']n'oval having hecii ohtained, 
lliose supplying the jdant :ne tue ftom linhdity if it fails ni the 
pur})Ose for wliicli it lias hiHii approved ('<). 


V (in,rrnorft of SI. Umlholomric''! Ho/tpiUtI, IIUOO] 2 K. 15 820 , <' A. : »e(> 
titleh Master and Servant. Vnl XX , p 2 G 6 , note (m); Medktne and 
Pharmacy, Vol X\.. p. oPti 

(1) Hull V, Lera. 110041 2 K. 15. 002. (\ A (where llio dnt.y of the deteii- 
dauis, yrho were Uk' oemtuittee of cn nsMieiuliori whieh trom phil{inthro]>ie 
TTiotivea supplied skilled nurses In ]>erstms iM'editig tliein, was stated to he 
to find and sniiply muses in selecting whom (liey had engtloyeil all 
reasonahle care and skill in order to ensure their being competent and 
ellicient); oomjiare Loarerv. J'ovtiijiriild ribnn JJmtiici ('oiincil (1911), r»6 
Sol do. 32, 11. L (where a tianicar driver, going cautiously past an 
obstinetion, was diiocted by a person m ehaige ol the ohstnietion, who 
was better able to see than the diixer, to proceed and damage resulted) 
As to wlu'n time Icgins to run in such a ea.se, sec tith* Limitation ok 
Actions, Vol XIX , p 51 

(w) Daniel Metropohlan VaiJ, Co. (1871), L. 11. 5 H. L 45; comparo 
Talmer v. Bateman, [19(iS| 2 I. li. 393; see mde. (ii), p 474, aule ; 
Jil'lnulttf V. Ptmrosc ^897), 34 Sc L U 334, where the seivant ol the 
defendant, a contractor, wa.s injured because of a defective staircast* 
erected by another contractor: held, no duty njion the defendant; 
Biiiiilarly in Dalsiel v. Ohboine (1857), 20 Duiil. (Vt. of Sess) ,55, a 
defendant w'ho sold poison in mistake for medicine was held not liable, as 
he .agiet'd to procure it fiom elsewhere ; eomjiaie. Thomas v. Winelieslrr 
(18.52). 0 New York Hep. 397 (where on ajti'enl it was held that the 
inaniifaclurer of a iliug wlm labels as haimies.s what in fact is a deadly 
drug is liable to anyone who subsequently is injured in eonscipienee : the 
intermediate sellers were found by the jury to be guilty of no negligence, and 
the, Court of Appeals did not decide whether tins vva.s correct or not). but 
see Heaven v Pender (1883), 11 Q. 15, 1). ,5(13. (’. A., per Brett, M E., at 
P 514. An independent duty aiises wdiere there is an invitation to tlie 
plaintiff (see yip, 388 et seq., aide), even although in the ease of di'fcctiv'c 
yireniiscs someone else owes a duty to keeyi safe the yiarticular part in 
respect of which complaint i.s m.ide {The Bearn. [1900J 1*. 48, A.; The. 
Moorcock (1889), 14 1*. 1). 04. (’ A, ; eoiiqiare Pdwaids Iluicheon (1889), 
20 Sc. L. R. .559) 

(a) Gordon v. M'llardy (15)93), 41 Sc. L. II. 129; Dalsiel v. Osborne, 
supra , .and see pp. 497, 4t)8, tnde 

(o) Wood d Co. V. Machay (1996), 43 Sc. L. R. 4.58; M‘OiU v. 
Bowman (1890), 28 Sc. L. R. 144: compare Kiddle v. Livett (1885), 16 
Q. li. D. 095; Carnphrll v. Moirihon (1891), 29 Sc, L. R. 251; Cramh v. 
i'aledoiiian Itail. Co, (1892), 29 Sc Jj. R 869. In Burns v. Cork a/nd Bandon 
Bail. Co. (1803), 13 I. C. L. R. 543, it was hold that carriers, for whom the 
standard of care was high, and wdio purchased their rolling stock from 
mauufacTurers, are responsible for defects in that stock due to the negli¬ 
gence of those from whom they purcha.sft; see Sharp v. Grey (1833), 9 
Bing. 467, per ALDEKdON, J, at p, 459; and sec, generally, title CAKBiBEa, 
VoL IV., pp, 44, 45. 
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Part X.—Damages. 

Sect. 1.- In General. 

804 . In order to entitle a plaintiff to maintain an action lor 
negligence he must have suffered some temporal loss or injury (p) 
which must he directly due to the act complained of ( 7 ). In order 
to compensate him for such loss, damages are awarded him, and 
these should, as nearly as posRil)le, place him in the same position 
as that in which he would have been but for the injury or wrong 
sustained (a), provided that the injuries for which compensation is 
sought are such as in the ordinary course of things result from 
tlie act complained of (/>). Conversely a defendant is liable for all 
the consequences of his negligent act provided they directly and 
naturally flow from that act(f). 

805 . The principle that damages will be given for the con¬ 
sequences naturally and probably flowing from a proved act of 
negligence is of equal application whether the act constitutes or 
involves a breach of contract or not, but some difference may arise 
in estimating the measure of damages (d). Where there is a breach 


(р) Williams v. 3Iorland (1824), 2 B, & 0 . 910; approved in Brunsden v. 
Ilnmphreif (1884), 14 Q. B. D. 141, C. A., per Bowen, L..T., at P- 160. 
Wliero the defendants Lad been negligent, but the plaintiffs bad suffered 
no damage, the del'ondants were bold entitled to the costs of tbe action 
{Vole and Others v. Christy, Matison and Woods (1910), 26 T. L. II. 469). 
As to the possibility of recovering nominal damages, see The Medinna, 
[190(>JA. 0. 113, per Lord IIalsbukt, L.C., at p. 117; Columbus Co. 
V. Clowes, [1903] 1 K. B. 244. 

( 7 ) Beumrqmge dll slice {SociiU Anonyme de) v. Bennetts, [1911] 1 K. B. 
243; and see p. 378, ante. 

(n) Phillips V. London and South Western Bail. Co. (1879), 5 Q. B. D. 
78, t 1 . A. ; 5 C. P. D. 280, C. A.; see Livingstone v. Bawyaids Coal Co. 
(1880), 5 App. Cas. 25, per Lord Blackburn, at p. 39; compare 
Lreyfus v. Peruvian Guano Co. (1889), 42 Ch. D. 66 ; affirmed 43 Cb. D. 316, 
C. A., but varied [1892] A. C. 166. In estimating prospective loss of income 
it is right to take all circumstances, such as the accidents of life, into 
account {llovcleif v. London and Hoiih Western Bail. Co. (1873), L. R. 8 
Exch. 221; Johnston v. Great Western Mail. Co., [1904] 2 K. B. 250, 

O, A.). 

(&) The Argentino (1889), 14 App. Cas. 519 ; The tolling JJill 9 

P. D. 105, C. A., applying as far as possible the rule in Hadley v. Baxen- 
dale (1854), 9 Exeb. 341; compare American Braided Wire Co. v. Thomson 
(1890), 44 Ch. D. 274, 280, C. A.; see p. 378, ante. 

(с) The Argentino, supra; The Notting HUl, supra; compare Scott v. 
Shepherd {111‘i), 3 \Vils. 403; 1 Smith, L. C., 11th ed., p. 454 ; Bigby v. 
Ilewitt (1850), 6 Exch. 240, per Pollock, B., at p. 243 ; Sharpe v. Powell 
(1872), L. R. 7 C. P. 253 ; compare Caffrey v. Darby (1801), 6 Ves. 488; 
Byrne v. Wilson (1862), 15 1. C. L. R. 332; Smith v. London cmd South 
Western Bail. Co. (1870), L. R. 6 C. P. 14 ; The George and Bicha/rd (1871), 
L. R. 3 A. & E. 466; De la Bere v. Pearson, Ltd., [1907] 1 K, B. 483. 

(d) The Hotting Eill, supra, per Brett, M.R., at p. 113, citing Mayno 
on Damages, 3rd ed., p. 39 ; Cassahoghu v. Gibb (1883), 11 Q. B. I). 707, 
C. A. ; The Argentino (1888), 13 P. D. 191, C. A., per Bowen, L.J., at 
p. iOl; Cobh V. Greai Weetem Rail. Co., [1893] 1 Q- 459, 0. A., per 
Bowen, L.J., at p. 464; Snlvesen v. Nordstjernan, [1906] A. C. 302; 

H.b,—XX], K 
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of a duty which arises out of a contract, the measure of damages* 
whether they are to be arrived at either on the basis of an express 
provision in the contract or on the basis of what may reasonably be 
supposed to have been in the minds of the parties when the contract 
was made, may lie susceptible of more precise calculation than where 
the duty does not so arise (e). 

Where the duty does not arise out of a contract, the measure of 
damages, in any action which can be maintained (/) for the breach 
of it, may involve the consideration of all the actual consequences 
of the proved act of negligence, which have been ascertained and 
determined (//) to be natural (flf), whether they might reasonably be 
supposed to have been, at the time of the negligent act or omission, 
within the contemplation of the negligent person, or not (h). 

806 . In an action for ncgligeiico those dauiagcs are called 
“ general damages ” which follow in the ordinary course, naturally 
and directly, from the act or omission complained of, or which 
the law will assume to flow from such act or omission. Tliey may 
include damages on wliich an exact money value cannot be placed 
or supported by direct proof (i). 

Those damages wliich are not presumed by law to bo tlio direct, 
natural or probable consequence of tlie act or omission complained 
of, but wliich do in fact result in the circumstances of the particular 
case from such act or omission so as to be capable of being 
recovered in addition to the “ general damages,” are called “ special 
damages ” (/r). 

Special damages must be claimed specially and proved strictly. 
When BO claimed and proved, they may be recovered if they in fact 
resulted from the negligent act or omission complained of, not¬ 
withstanding that they were not within the contemplation of the 
parties to tlie action (/). 


Strums liruJcs AlUe Bolag v. Hutchison, [1905] A. C. 516, per Lord Mac- 
NAGHTEN, at p. 525. 

(e) JIadley v. Baxendale (1854), 9 Excli. 341; see title Damages, 
Vol. X., pp. 313 et seq. 

(/) If the consequences are such tliat they could not, by any amount of 
coi’e and forethought reasonably to be expected, have boim foreseen, the 
action only is maintainable if the duty to guard against the injury was 
an absolute one; see pp. 371, 372, 405, 406, 468, ante. 

(g) Consequences which am due to an altogether forei^ and independent 
cause may be determined not to be miaterial {Isitt v. Bailway Passengers 
Assurance Co. (1889), 22 Q. 11.1). 504, per Wills, J., at p. 512). 

(ft) Smith V. London and South Western Rail. Co. (1870), L. R. 6 C. P. 
14 ; Stroms Brvks Aktie Bohig v. Hutchison, swpra, 'per Lord Macnaghten , 
at p. 526 ; lldlestrnp v. Oregon/, [1895] I Q. B. 661. 

(i) See title Damages, Vol. X., pp. 303, 308 et seq. ; M'Laurin v. North 
BrUishRaU. Co. (1892), 29 Sc.L. R. 291; The ilediana, [1900] A. C. 113, 
117. Particulars maybe ordered of a specific loss claimed {Watson v. 
North Metropolitan Tramways Co. (1888), 3 T. L. R. 273); but not of the 
amount claimed for general ilamages {Lowion and Northern Bank v. Newnes 
{Georgp), Ltd., (1900), 16 T. L. R. 433, C. A.). 

See title Damages, Vol. X., p. 304; and Stroms Bruks Aktie Bolag 
V. Hutchison, supra, at p. 526. 

(i) See title Damages, Vol. X-., p. 304 ; Ratcliffe v, Evans, [1892] 2C|i B. 
624, C. i , per Bowen, L.J., at p. 528. 
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807 . Where personal injury results from a negligent act, fjjeneral 
damages are given for bodily pain and suffering (w), injmy to 
health (n), and for personal inconvenience (<>). Bnch damages 
cannot be a perfect comjienbation, but must be arrived at })y a 
reasonable consideration of the circumstances of the plaintiif and 
by making allowances for the ordinary chances of life(p). In 
addition, ajiocial damage may be recovered for pociniiary loss 
sustained (f/), whether it be for expenses properly incurred in 
medical or nursing attendance, or for loss of earnings in the 
plaintiff’s ordinary avocation (r/) which he has been prevented from 
earning owing to his injuries, and in resiiect of the time during 
which he will be likely to remain unabUi to earn them(f/), or in 
respect of liis incapacity to earn an increasing income in future (/>), 
or for any other loss or injury actually sntfereil wliicli follows in 
the ordinary course of things from the negligent actO;). 

808 . Where an act is complained of as negligent, there may be 
accompanying circumstances which tend to aggravate the damages 
beyond the actual pecuniary loss sustained (d). Circumstances 
relied on in aggravation of damages should be pleaded (c). 


(m) PhiUipsv. London and South WeiternJiail. Oo. (1879), 5 Q. B. D. 78, 
C. A.; 5 (1 P. D. 280, 0. A.; and see note (c), tnfra. As to remoteness 
of damage, see pj>. 486 et ’teq., post. 

(n) The Greta liolme, [1897] A. C. 596, per Loid IIat.sbuuy, L.C., at 
p. 601 ; Li'uir v. London and Iforth Western Pail. Vo. (1869), 21 L. T. 326 
(personal injury may involve damages lor physical incapacity to enjoy 
life). 

(o) Ilohhs V. London and South Western Bail. Co. (1875), L. R. 10 Q. B. 
Ill, which was adversely commented oh in McMahon v Ftekl (1881), 
7 Q. B. 1). 591, C. A., because of the application of the principle laid down 
to the particular lacts; compare Uamlin v. Great Northern Bail. Co. 
(1856), 1 H. & N. 408. 

(p) Phillips \. [jondon and South Western Bail Co, supra; compare 
Potter V. MetropolUan Bail. Co. (1873), 28 L. T. 735. 

(q) The Greta Eolme, supra, per Lord Halsbukt, L.O., at p. 601. 

(o) Phillips V. London and South West&m Bail. Go., supra ; Rowley v. 
Imidon aiul North Western Bail. Co. (1873), L. R. 8 Exch. 221 ; Be Trent 
and Humber Co., Ex parte Cambrian Steam Packet Vo. (1868), 4 CL. App. 
112 ; Johnston y. Great Western Bail. Co., [1904] 2 K. B. 250. 

(b) Fair v. London and North Western Bail. Co. (1869), 21 L. T. 326; 
iPLaurin v. North British Bail. Co. (1892), 29 Sc. L. R. 291; and see title 
Damages, Vol. X., p. 324. 

(c) This includes damages which result from nervous shock causing 
physical injury, whether the incident creating the shock whs accompanied 
by physical impact or not, and whether the injury results directly from the 
shock or from a cause of action induced by the shock {Jones v. Boyce (1816), 
1 Stark. 493 ; Duliea v. White & Sous, [1901] 2 K. B. 669 ; see pp. 487,488, 
post; title Carkiers, Vol. IV., p. 59). 

(d) Emblen v. Myers (I860), 30 L. J. (ex.) 71. lu BeU v. Midlamd 
Bail. Co. (1861), 10 C. B. (n. s.) 287, Willes, . 1 ., at p. 307, approving 
Emblen y. Myers, supra, said exemplary damages were proper, because 
the railway company nad acted wrongly with a hi^h hand, in pl^ violation 
of an Act of Parliament, and had persisted in its conduct in ord^r to 
destroy the plaintiff’s business and secure gain to itself: BYI.E3, J. [ibid., 
at p. 308), agreed that where a wrongful act was accompauied by “ words ol 

(«) For note (e) see next page. 
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NEaLIGEUUE. 


A defendant may, in order to diminiab tbe damages, show that 
the plaintiff has not done his best lo minimise liis lossiy), or 
that the loss has been increased or affected by the conduct of thfe 
plaintiff, or diminished by some act or conduct of the del’eiulant {</), 
or that part of tbe loss would have been sustained in any event 
even if tliere had betm no negligence on liia ]>arl {k). 

He cannot, however, diminish the damages by showing that the 
plaintiff lias obtained compensation for the injury under a policy of 
insurance (i), or that the plaintiff is a wealthy man (/»■)» or that the 
damages sought to ho recovered were partly caused by the plaintiff’s 
own act, if such .act was reasonably done for the jiurposc ol avoiding 
the consequences of the defendant’s negligence (Z); for the ]»laintiff’s 
negligence cannot affect tlio question of damages (>«). Nor wliere 
goods are injured by the defendant’s negiigtiiice does it affect 
the question of damages that tlio plaintiff has only a qnalilied 
property in the goods injured Oi), or is only the liaileo of the 

contumely and abiine,” c'xem])lary damages couM l )0 given See Cooley v. 
Edinburgh and Glasgow Kail. Co. (184C), 8 Dniil. (Ot. of .Scss.) 288 (where 
it was held that, oven where liability was admitted, the plaintiff could show 
how in fact the accident occurred, siuce it might have a bearing on the 
damages); and see Lu'ivysione v. liatryards Coal Co. (1880), 6 App. Cas. 26, 
yer Lord at p. 30 ; compare Eorde v. Skinner (1830), 4 C. & P. 

239 (where a pauper complained of an assault in cutting off his hair by 
force, and the jury were direc.ted that if it were done not lor cleanliness, 
but to take dowm the psiuper’s pride, the damages would be aggravated); see 
jy/iitham v. Kershaw (1885), 16 Q IJ. 1) 613, C. A , per BowiiJN, L.J.,atp. 018, 

(e) See title Damages, Vol. X., p. 346. 

(f) American Braided Wire Co. v. Thomson (1890), 44 Oh. D. 274, 288, 
C. A,; Both & Co. V. Taysen, Townsend dt Co. (1896), 1 C’oiu. Cas. 306; 
and see title Damages, Vol. X., p. 336. 

(g) See title Damages, pp. 326, 346; and as to the necessity of 
pleading such circumstances see ibid., p. 346; compare Dodd v. Holme 
(1834), 1 Ad. & El. 493. 

(h) A'itro Phosphate and Odam‘8 Chemical Manure Co v. London and St. 
Katharine Docks Co. (1878), 9 Oh. D. 503.0. A. (where it was said that some 
part of the damage was caused by act of God, and would have occurred 
oven if the defendants had performed their duty); see Workman r. Gieat 
Northern Kail. Go. (1863), 32 L. J. (q. b ) 279. In Dodd v. Holme (1834), 
1 Ad. & El. 493, the fact that the plaintiff’s house, which was injured 
by the defendant’s negligence, was in such a ruinous condition that it must 
have soon fallen of its own iiccord, was allowed to affect the damages; 
compare Dawson <& Co. v. Bmgley Urban Council, [1911] 2 K. B. 149, 
C. A., reversing S. C., 27 T. L. R. 46 (where a portion of the damage 
caused by a fire was attributable to the defendant’s neglect to indicate 
correctly* tbe position of fire-plugs as required by the Public Ilealth 
Act, IS?.*) (38 &'39 Viet. c. . 66 ), s. 66 ). 

(i) Mason v. Sainsbnry {1182) 3 Doug. (K n,’) 60 ; Cvllen v. Butler (1816), 
6 M. & S. 461 ; Yates v. Whyte (1838), 4 Bing. (N. o.) 272; Bradbum v. Great 
Western Kail. Co. (1874), L. R. 10 Exch. 1 ; and see Jebsen v. East and 
West India Dock Co. (1875), L. R. 10 C. P. 300; see also the Fatal 
Accidents (Damages) Act, 1908 (8 Edw. 7, c. 7), and p. 462, ante. 

(k) Phillips V. London and South Western Kail. Co. (1879), 6 Q« B. D. 78, 
C. A., and again, on another appeal, 6 C. P. D. 280, C. A. 

(l) The Industrie (1871), L. R. 3 A. & E. 303. 

(4»)m the plaintiff’s act directly contributes to the accident the defendant 
must succeed; if it. only contnbutes indirectly it must be left out of 
consideration altogether in assessing damages (Florence v. Matm (1890), 
2ff8o.L.B.316). b ^ 

(a) WiMn^ham y. Boxham <1831), 4 C. & P, 697. 
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thw^ (lainaROfl, atid that the (*(mditi()nR of Mift liailuient are 
sludi UR do not make him nisponsible to tlir* owm-r for the loss 
siistaiucd (o). 

809 . Wh( TO a chattol has l)P('n injured owing to a negligent act, 
the cost of ropairiiig it(/)), tlm difforenco in value botwoon the 
fornaor worth and that of the chattel when re)>aired( 7 ), and the 
damage sustained owing to tlie l('n.s of use of the cliattel while being 
Impaired, are all recoverahh; (r). Loss of i)rolits may also l)e 
recovered if it can be sho\m tliat they follow directly from the 
wrongful actfs). but not olbt'.rwise (/), As a rule, damages are not 
given for the deiTcciation of the. value of an article owing to a 
fall in the market ])rice during the period of delay occasioned by 
the defendant’s iiegligeiice(ft). 


(o) The Winkficld, [19021 1*. 42, 0. A , ovcrruhiig (Uaridge v. South 
Staffordshire Tramway Co., [1S92J I (J. ]i. 422 ; B«‘e Glcuwood Lumher Co. 
V. Phillips, fl904J A. C. 40,"j, 410; conjj'an' Giles v. Grover (1832), 

1 Cl. & T’in. 72; and see ikly of Bimnnyhitm, Tramways Co., Lid. 
V Law, [1910] 2 K. B. 905.’ But liability muBt depend on Avhether tbo 
a<‘t coinplalncd of is the c-ause from wlncli such damage naturally and 
directly follows; see note («), infra. 

ip) The Greta Ilolme, [1897] A. C. 596. 

Iq) Hughes v. Quentin (1838), 8 0. & P. 703 (liorse injured); The 
Greta Holme, supra (collision at sea), the rule being the same for 
oollisions both on laud and sea; see The Aryentino (1889), 14 App. Cas. 519, 
alftnuing 13 P. D. 191; title Bnn-rTXG am> Navigation. 

(r) The Arqeniino, supra ; The Oiela Holme, supra ; The Mediana, [1900] 
A. C. 113; The Marpessa, [1906[ P. 14, 95, C. A.; alfinued, |1907| A. C. 
241; The Aslralchin, [1910] P. 172; compaie He Trent andlliimher Co., 
Ex parte Cambrian Steam Vaeket Co. (J868), 4 Ch. App. 112, per Liud 
Oaiun.s, at p. 117. 

(s) Hadley v. Baxenddle (1854), 9 Exch. 341; corap.are The yotUng Hill 
(1884), 9 P. D. 105, C. A. Thus in Biiehnaster v. Great Eastern Hail. Co. 
(1870), 23 L. T. 471, where the plaintiff lost business through being late for 
market owriug to the defendant’s negligence, it was held that he could 
recover in respect of such loss. 

(0 For an example of loss of profits not allowed, see The Parana (1877), 

2 P. D. 118 ; compare I'he. Notting Hill, supra ; Wilson v. Lancashire and 
Yorkshire Hail. Co. (1861), 9 C. B. (n. s.) 632; The Bodlewcll, [1907] 
P. 286 (contingent profit of ship being worked at a loss). Loss of profits 
must bo distinguished from loss of earnings of the article damaged or 
depreciation of its value; see Fletcher v. Tayleur (1855), 17 C. B. 21; 
The Argentino, supra; and see title Damages, Vol X., pp. 317, 318. 
For the rules applicable iu Admiralty cases as to the division of loss 
between parties to a collision, see The Milan (1861), 31 L. J. (jfDM.) 105 ; 
Chailcred Merenntilc Bank of India v. yelherlnnds India Meam Navigation 
Co. (1883), 10 Q. B. 1). 521, C. A.; Maritime Convetilions Act, 1911 
(1 & 2 Ceo. 6 , 0 . 67), s. 1; The Hosalia, [1912] P. 109; title Suiuping 
AND Navigation. 

(a) Smeed v. Foot'd (1859), 1 E. & E. 602 (neglect to supply a thrashing 
machine on a certain day, in consequence of which corn was damaged 
by rain, and had to be stacked specially and dried in a kiln; during the 
delay caused in consequence the market price fell, but, although the plaiu- 
tifE recovered damages for the expense of stacking, drying, and the deteriora¬ 
tion of the grain, he could not recover for the difierence in the jnarket 
price); compare Gollard v. South Eastern Bail. Co. (1861), 7 H. & N. 79 
(where in a case of non-delivery of goods by a carrier the loss of the fall 
in^rice was recovered); aud see Oee v. Lanoashire md Yorkshire Bail. Co. 
(1860), 6 H. & N. 211. 
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810 . Where injury to land results from a negligent act the 
meaBure of daniages is, jib ti rule, when the plaintilf is in possession, 
tho cost of making good tlio damage done as far as posaiblo, and 
the depreciation, if any, in the value of the projun-ty injured (6). 
Where, however, the nmnit of the detciidant’s negligence is the total 
demolition of the ))lainLilT’s house, so that a imw house lias to be 
built, the ])laiutilf is not entitled to a sum equivalent to the cost of 
building tin* new iious*!, but only to the value of the old one(r), 
seeing that the beiielit tliat the plaintiff will reci'ivo in liaviiig a new 
house iiinst he taken info consi(ieralion(d\ A ri’versioner can only 
recover danniges for such injury whore it is of such a permanent 
character as to affect the jiropcrty after it falls into his possession (c). 
Where such an injury exists the mcasiiro of damage is the injury to 
the reversion ( f), and is estimati^d by considering the depreciation 
of the selling value of tlie reversioner’s interest (//). 

^ Where, owing to the iiegligenco of a solicitor in investigating the 
title to land which his client purports to purchase, the client is 
wrongfully in possession and is evicted by the true owner, the 
damages to lie recovered by tlio client from his solicitor include the 
sum required to obtain a title, with interest (//). 

811 . The measure of damages for negligence on the part of 
IK3rsoiia in the contractual or -yaosi-contractual relation, already 
dealt with in tliis title, is stated in the several titles there referred 
to(i). 

The measure of damages under the Fatal Accidents Acts is dealt 
with elsewhere (/:). 

Sect. 2.— lietnoteness of Damage. 

812 . The question of remoteness of damage must be dis¬ 
tinguished from that of effective cause. For while the latter 
term is employed where the inquiry is whether or not a negligent 
act is the effective or real cause of loss or injury to the plain¬ 
tiff (/), the former, strictly speaking, is confined to the inquiry 


{b) ^Uro-J*}mphiie and Odam’s (Jhemical Mamre (Jo, v. London and 
St. hathaTine Docks Co. (1878), 9 (Jb. L). ,503, ,520, C. A.; Husty. VietoTUi 
(having Dock Co. and London and St. Katharine Dock Co. (1887), 36 Ch. I). 
113 (both oases are instances ol laud injured by flood brought about by the 
negligence of the defendant). 

(c) Lakin v. Oodsall (1705), Peake, Add. Cas. 1,5; compare Hide v. 
Thomboro\igh (1846), 2 Oar. A Kir. 250; and see title Damages, Vol. X., 
p. 341. 


(d) Lukm V. OodsaU, supra. 

(t'l Must V, Vidoria Craving Dock Co. and London and 8t, Katharme 
Do,'ks Co., supra, approving Daxter v. Taylor (1832), 4 B. & Ad. 72; 
Muniford v. Oxford, Worcester ami Wolverhampton Rail. Co. (1866), 1 H. & 
N. 34 ; Simpson v. Savage (18.50), 1 0. B. (n, s.) 347 , 

(/) WkiUum V. Kershaw (188.5), 16 Q. B, D. 613, C. A. 

(g) Johnstone v. Hail (1856), 2 K. & J. 414; compare Dobson v. BlacJc- 
more (1847), 9 q. B. 991; and see title Damages, Vol. X., p. 341. 

(h) 4«en V. Otorifc (1863), 7 L. T. 781. 

(t) See titles Agency, Vol. I., pp. 191, 192, 196; Bailment, Vol. I., 
pp. 646, 660, 664,5 Cakeieks, Vol. JV., pp. 17, 21. 

(ft) See pp. 469 at teg., ante. • 

(1) As to efloetive or proximate cause, see pp. 378 et seq., ante. Thus, for 
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whether or not some or any of the consequences of that injury are 
BO remote as to prevent damages being recoverable therefor {vi). 

813. Remoteness of damage in cases of negligence does not 
depend on whether or not the consequences of the negligent act 
could have been reasonably foreseen (n), nor on the length of time 
intervening between the negligent act and the injury and its 
consequences (o), but it does depend on w'hether or not there is an 
absence of direct, necessary and natural sequence between them (jj), 
and to this extent the inquiry is similar, though subsequent, to 
that of whether the negligent act is the effective cause of the 


Sect. 2. 

Remoteness 
of Damage. 

JleiTioteness 
of damage 
depends on 
absence of 
Boqucijce of 
facts. 


example, in Cobb v. Great Western Hail. Co., [1894] A. C. 410, the plaintiff 
complained that he was robbed owing to the defendant h negligently 
permitting the compartment, in which he was, to become overcrowded : 
in the absence of any allegation or evidence that the company’s servants 
knew that the persons crowding in were thieves, it ivus held that there was 
no connection establishing liability between the overcrowding and the 
robbery; compare Glover v. London and Sovih Western Hail. Co. (1867), 
L. R. 3 Q. B. 25. 

(m) See, for example. He United Service Co., Johnson's (Jlaim (1871), 

6 (3h. App. 212 (where, a bank having been negligent in leaving the plamtifl's 
securities in the unchecked control of the manager, the plaintiff, who had 
successfully brought actions against persons to whom his securities had been 
transferred, was not allowed, on the ground that the loss was too remote, to 
recover against the bank the costs of such suits which had been disallowed); 
Watson \. Amberqate, .Nottingham and Boston Rail. Co. (1851), 15 .lur. 
448 ; Hobbs v. London and South ire«tcrn Hail. Co. (1875), L. R. 10 
Q. B. Ill, which was commented on in McMahon v. Field (1881), 

7 Q. B. II. 591; see also Hughes v, Quentin (1838), 8 (\ & P. 703 (where 
although damages were given for the cost of curing and the depreciation in 
value of a horse injured by negligence, yet they were not given tor the hire 
of another wJiile it was being cured). As to this last point, see The 
Greta Holme, [1897J A. C. 596. The term “remoteness ot damage” is 
sometimes used in a loose sense to denote the absence of causal connection 
between the injury or loss, and the negligent act complained of, as in Hoey 
V. Felton (1861), 11 C. B. (n. s.) 142 ; Shdrp v. HoweU (1872), L. R. 7 C. P. 
253; Cattle v. Stockton Waterworks Co, (1875), L. R. 10 Q. B. 453; 
followed in Eemorquage d Hilice {SociitS Anonyme de) v. Bennetts, [1911] 
1 K. B. 243. 

(«) In Smith v. London and South Western Bail. Co. (1870), L. R. 6 C. P. 
14, the BUgge.sted test for remoteness, that the inquiry should be as 
to whether the consequences could be reasonably aiiticiiiated, was rejected: 
“ if negligence is once established it would be no answer that it did more 
damage than was expected ” (ibid , per Blackburn, B., at p. 22, and also 
per Kklly, O.B., at p. 20). It was also stated that the question whether 
tlie defendant could be expected reasonably to have fore^pen danger or not 
is only important in determining whether he was negligent; compare 
MuUett V. Mason (1866), L. R. 1 C. P. 559. 

(o) Hulieu V. White dt Sons, [1901] 2 K. B. 669, per Krnnedt, J., at 
pp. 676 et seq.; M*Intyre v. Oallacker (1883), 21 Se. B. K. 58. 

(p) Smith V. London and South H’eA’icra Hail. Co., supra; Hulieu v. 
IPAtfe db So'us, supra; Shorediti-h Borough ('ouneil v. Bull (1904), 19 T. L. R. 
64, 0. A.; attirmed (1904), 20 T. L. K. 254, 11. L.; compaie Gilbertson v. 
Jiiehardson (1848), 6 0. B. 602. \VIn*n the consequences of the negligent 
act cease to operate, the liability lor them ceases also (The Douglas (1882), 
7 P. 11. 151» 0. A.; and see p. 380, ants), in Cattle v. StoeUon Waterworks 
Co., supra, where the plaintiA', a contractor, was put to extra expense 
owing to the defendants’ negligence in allowing water to leak into the 
laAd upon which the contractor was working, he was not able to recover; 
and see Hemorquage d Silice (SociMe Anonyme de) v. Bennetts, mpra. 
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Sect. 2 . injury (a). It is for the judge to decide whether or not the damage 
Bemoteness is too remote {b). 

of Damage. Damages cannot be recovered for mental pain or anxiety 
iilusti^ions. unattended by any phynical injury (<•); but they may be recovered 
in cases of nervous shock resulting in physical injury (d), where the 
shock is due to apprehension (c) of physical injury to the claimant (/) 
or to false news of a bereavement affecting the claimant ( 9 ), but 
not whore it is due to horror at the siglit of injury to another (h). 
It is immaterial whether there was actual impact at the time of 
the shock or not (i), or whether the physical injury resulted 
directly from the shock (») or indirectly from a course of action 
induced by the shock (A). Thus where animals, frightened owing 

{a) As to the effect of the iutcrvoiitiou of the conscious act of another, 
independent volition, see p. 380, ante ; and as to measure of damages, see 
pp. 481 et srq., 484, ante. 

(b) llobbs V. London and floulh Western Rail. Co (1875), L. R. 10 Q. B. 
Ill, 2 >er Blackbuun, J., at p. 122. 

(c) Lynch y. Kmght[lSQl),Q H. L. Oas. 577, per Lord Wunslistpale, 

at p. 698; Allsop v. AIlsop (1860), 5 II. & 534; The Rigel, [1912] 

P. 99 (where it was held that the plaintiffs, who had recovered damages 
for injury done to their ship by collision, could not recover from the 
defendants, whose ship was at fault, a sum adjudged to he paid by 
the plaintiffs to an employee as statutory compensation for nervous shock 
jiroduced by the imminence of tho collision); seo Boven on Negligence, 
3rd ed., pp. 67, 68. As to the possibility of nervous shock being a 
“physical” injury, see JhiHeti v. Tl'/iite & Sons, [1901) 2 K. B. 669, per 
Kennedy, J,, at p. 677. As to similar questions relating to injury result¬ 
ing from an accii ent w'ithin an accident insurance policy, seo Scarr and 
General Accident Insurance Co., 11905] 1 K. B. 387, and cases there cited. 

(d) Duliea v. }YhUe cfe Sons, supra, ird/anson v. Downton, [1897] 2 

Q. B. 67 ; Byrne v. Great Southern and lF(sfcm Ridl. Co. (1884), C. A. 

(Ir.), unreported, but cited and followed in BeU v. Great Northern Bail. Co. 
of Ireland (1890), 26 L. K. Ir. 428 ; Cooper v. Caledonian Rail. Co. (1902), 
4 F. (tU. of Scss.) 880 ; Gilligan v. Robb, [1910] S. C. 856. In Victorian 
Railways Commissioners x. Coultas (1888), 13 App. Oas. 222, where the 
respondent had suffered a shock from narrowly escaping a collision at a 
level crossing, owing to the. negligence of the apjxillants’ servant, the Privy 
Council hold that damages could not be recovered if they arose from mere 
terror unaccompanied by any physical injury, but occasioning a nervous 
or mental shock; hut, as is pointed out in lJuheux. White db Sons, swpra, by 
Kennedy, .1., at p. '678, that decision confuses mental with nervous shock, 
and the di'cision itself has been frequently disapproved; see Pvgh v. London, 
Brighton and SoiUh Coast Rail. Co , [1896] 2 Q. B. 248, per Lord Eshkk, 
M.R., at p. 250; Bell v. Great Sorihe,m Rail. Co. of Ireland, supra, per 
Palles, C.B., at p. 439; WtlLinson x. Downton, supra, per Wright, J., 
at p. 60. ' , 

(e) As to the necessity of tlio apprehension being reasonable, see 
Cooper X. (^aledonian Rail. Co., supra; Holmes x. Mather {ISl 5), L. R. 
10 Exch. 261 (whethejr the apprelioii8iori*wa8 reasonable or not is a question 
of fact) 

if) Bell X, Greai Northern Rail. Co. of Ireland, supra; Cooper x. Cale¬ 
donian Roil. (Jo., supra ; Gilligan v. Robb, supra. 

(g) WiUcinson x. Downton, supra, 

(h) Smith X. Johnson Vo. (1897), not reported, but cited in Wilkinson 
V, Downton., supra, pet Wjugut, J., at p. 61; DuUeu x. White db Sons, 

K CNNEDY, J., at p. 67Q. 

(») Dulifu V. White db Sons, supra, per Kenneoi, J., at p. 677. 

(A) V. Boyoe (1816), 1 fitark. 493; Harris x. Mobbs (1878), 3 

Ex. D. : Wilkins v. Day (1883), 12 1^. B. D. 110 ; See The Bywea GJStle 
(1879jij^ P. I). 219, C. A., per James, J^.J., at p. 223. d'he damage wJiioh 
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to the defendant's negligence, r-ome to some harm(i) or, while 
frenzied, are enabled, by reason of some third person's )iGgligeiicc, 
to do or snJTer injury, the loss sustained is recoveiable from the 
defendant {m), 

814. Damage caused to a ])laiiitiff by the collection and conduct 
of a crowd du(i to some act of the defendant is too remote, 
unless such collection and conduct is a natural and probable 
consequence of the defendant's act (a)- The collection of a crowd 
has been held to bo th() natural and i)robable consequence of a 
boxing contest (o) or of a pigeon-shooting match coudueted near a 
highway (pj. 

815. The mere fact that there is dillTicnlty in arriving at or 
assessing daimiges is not a ground for holding that they are too 
remote (r/), although it is oUievwise when tliey are so entirely 
dependent on chance as to be altogether incapahle of assess¬ 
ment (?•). 

816. Where the poi’son whose negligent act causes an injury is 
insured, and, on an action being brought, the insurance company 
under the tc'nus of its policy dufoiids the action in his name but 
without his consent, the company, if it is unsuccessful, is liable 
for the costs of the action (if). 

imuiediatoly results from an act may really be the result not of the act but 
of a friglit, which reiiilered the act irivoluntaiy, and, therefore, ought to bo 
regarded as the direct and immediate cause of tlio damage (Wilkinson 
■V. Downtoih, [1897] 2 Q b. 57, per WuionT, J., at p. 61). 

(l) Harris v. Hobbs (1878), 3 Ex. D. 268. In the case of a claim for 
damage to an animal through fright, the damage will almost necessarily 
result from a course of action induced hy the fright. 

(m) Sneesby v. Lancashire and Yorkshire Kail. Co. (1875), 1 Q. 11. D. 42, 
C. A. (cattle, frightened owing to defendant’s negligence, got out of cirntrol 
aud broke through a defective fence, and so on to the deleudants’ main 
line, where some were killed); Hill v. Yew Biver Co. (1868), 9 11. & S. 303 
(horses, frightened by a spout of water in the roadway caused hy the 
defendant’s negligence, fell into an unleuced excavation made hy other 
persons); and sec title Animal.?, "Vol. I., px). 363 et seq. 

(n) Scott’s Trustees v. Moss (1889), 27 Sc. L. 11. 30 ; Beatty v. Otllbanha 
(1882), 9 Q. B. I). 308; compare O'Kellif v. Harreq (1883), 14 L. R. Ir. 
105, 0. A. ; Guille v. Swan (1822) (N. Y.), 19 Johnson, 381. In 
Scholes V. North London Roil. Co (1870), 21 L. T. 835, damage, done by a 
crowd which assembled in the plaintiff’s garden to sec an engine which Lad 
fallen there owing to the defendant’s negligence, was held too lemoto; 
and see notes (o), (p), infra. 

(o) Bellamy v. Wells (1890), 60 L. J. (CH.) 156; compare Barber v. 
Penley, [1893] 2 Ch. 447 ; Betterton's Ca$e (1696), Holt (K. B.), 538 ; E. v. 
Carliie (1834), 6 C. & V. 636. 

(p) B. V. Moore (1832), 3 B. & Ad. 184 (where the defendant objected to 
the presence of such persons); followed in Walker v. Brewster (1867), L. 11. 
6 Eq. 25 ; Bellamy v. Wells, supra ; and Barber v. Venley, supra. 

(q) Chaplin v. Hicks, [1911] 2 K. B. 786, C. A. In Watson v. Amhergafe, 
Nottingham and Bristol Bail. Co. (1851), 16 Jur. 448, the point was not 
decided as to whether or not damages were recoverable for the loss of 
the chance of winning a prize when the article had been lost owing to 
the defendant’s ucgligeuoe; compare Sapwell v. Bass, [1910] 2'K. B. 
486. 

Ir) Sapwell v. Bass, supra, at p. 493. 

*1) Auen T. London Ouaramee and Accident Co. (1912), 28 T. L. E. 25 i 
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Where an action is properly brought against two defendants for 
negligence and damages are recovered against one, but not against 
the other, the costs given to the successful defendant may be 
included in those awarded to the plaintiif against the unsuccessful 
defendant {t). 

(f) Bulhvk V, London General Omnibus Co., [19071 I K- lb 264, 0. A. , 
see Sargeantx. London General Omnibus Co. (1912), Times, lUtli March. 


NEGOTIABLE INSTRUMENTS. 

See Bankers and Bankino; Bills op Exchange, riiOMissoinr 
Notes, and Negotxadlk Instruments. 


NEUTRALITY. 

See Criminal Law and Procedure ; Prize Law and Juris* 
diction; BnimNG and Navigation. 


NEW TRIAL. 


See CocNTY Courts ; Mayor’s Court, London ; Practicb 

AND Procedure. 




( 491 ) 




NEWSPAPERS. 

See Copyright and Literary Property; Criminal Law and 
Procedure; Libel and Slander; Press and Printing. 


NEXT FRIEND. 

See Infants and Children. 


NEXT OF KIN. 

See Descent and Distribution ; Executors and Adminis* 

TRATORS; Wills. 


NEXT PRESENTATION. 

Sec Ecclesiastical Law. 


NIGHT. 

See Criminal Law and Procedure; Time, 


NISI PRIUS. 

See Courts; Practice and pRorROURE 
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NOBILITY. 

Sc(' PEBrwVGES AND DIGNITIES. 

NOLLE PROSEQUI. 

See Criminal Law and Procedurh. 

NOMINATION. 

See. Ecclesiastical Law; Elections. 

NON COMPOS MENTIS. 

Sre Lunatics and Persons of Unsound Mind. 

NONCONFORMISTS. 

See Ecclesiastical Law ; Husband and Wife. 

NONFEASANCE. 

See Negligence ; Tort. 


NONSUIT. 

See County Courts; Practice and Procedure, 
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Sect. 2 . (’liAssiwcATiON and Atpointment _ - _ _ 494 

Sub-eect. 1. Ecolosiasticiil Motarios ----- 494 

Siib-scct. 2 . Opnoral Notaries ------ 494 

Sub-bcct. 15. Ibstrict Notaries ------ 495 

Sub-sect. 4 . Notaries practising in llntish Dominions beyond 

the Seas - - - - - - “ - 497 

Sub-.sc*ct. 5 . British Diplomatists and Consuls acting as 

Notaries in Foreign Countries - - - 497 

Sect. 3. Stamp Duties and Fees - - - - - 497 

Sect. 4. Bepupae to Appoint ----- - 498 

Sect. 5. STUiKiNa Notauy ofp the Boll - - - - 498 

Sect. (>. Functions - -- -- -- - 499 

Sect. 7. AuMissimuTY in Evidence op Notaihai. Acts - 500 


For Micilura See title SoLlciTOES. 

Sect. 1 .—Definition and History. 

817. A notary public is a duly appointed officer whose public 
office it is, amongst other matters, to draw, attest, or certify, usually 
under his official seal, deeds and other documents, including .con¬ 
veyances of real and personal property, and powers of attorney 
relating to real and personal property situate in England, the British 
dominions beyond the seas, or in foreign countries; to note or 
certify transactions relating to negotiable instruments; to prepare 
wills or other testamentary documents; to draw up protests or other 
formal papers relating to occurrences on the voyages of ships and 
their navigation as well as the carriage of cargo in ships. 

His office, which is one of great antiquity (a), is recognised in all 


(a) In ancient times iiotorif*s recoided matters of judicial importance as well 
as important private ^transactions or events where an officially authenticated 
record or a document drawn up with professional skill or knowledge was 
necessary or advisable. An interesting mstory of the origin and development 
of the office of notary will be found in Brooko, Office and Practice of a 
Notary of England, 6 ti ed., by Oranstoun. In later times up to the reign of 
Henry Vni., the Popes of Borne issued fMulties which had force in England. 
Under such faculties, notaiies were appointed and authorised to practise. In 
1584, hy stat. (1533-4) 25 IXcii. 8 , c. 21, s. 22, the right of the Pow to exercise such 

J 'urisdiotion was formally ended, and any person applying to me Coui*t of Borne 
br a fapulty became liable to the penalty specined in the Act of Provisions 
Preemunire, 1393*4 (18 Bic. 2i c. 5). Since 1534 all faculties appointing 
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civilised countries, and by the law of nations his acts have credit 
everywhere (b). 

Sect. Chmification and Appointment, 

Scu-SkcI'. 1 ■ -Rccleaiiiiitral Notaries. 

818. The office of ecclesiastical notary is held by the registrars 
of the ecclesiastical courts (c). The secretary of a bishop, or any 
person necessarily created a notary in order to hold any ecclesiastical 
office, may be appointed as an ecclesiastical notary. An ecclesiastical 
notary need not serve an apprenticeship, but is appointed if 
personally lit as a matter of course. He must not allow his name 
to be used improperly (d); nor can he have or retain an apprentice 
to serve him (c). 

819. The provisions of the statutes hereinafter referred to(/) relat¬ 
ing to apprenticeship and other matters do not apply to ecclesiastical 
notaries except as to penalties for allowing the name of the 
ecclesiastical notary to be used improperly ( 9 ). 

820. Ecclesiastical notaries are appointed by the Master of the 
Faculties (/?). 

PrB-SE('T. 2.— Oeneral Noiarm. 

821. A general notary is a notary holding a faculty (i) entitling 
him to practise in all i^laces in England, including the area 
under the jurisdiction of the ancient Company of Scriveners 
of the City of London (A ), or entitling him to practise in all places 
in England outside that area. 

822. General notaries are appointed pursuant to statute (/). 


Dutarief] to iu l']iighind liuvo, iiiidor tlio provisions of the above- 

itiontioned stat. (153:i-4) 2 .') Hen. 8 , c. 21 , been issued by the Archbishop of 
(Unterbary, whose chief officer is known as the Master of the Faculties. He 
]>res]dos in tJie Court of Faiultios, and exercises jurisdiction over the appoint¬ 
ment of n<itarie 3 (see the text, lufra, and pp. 49fi, 497, poat), and their removal 
(see p. 498.7)tM<) from the roll of notaries. The stat. 2 .> lion. 8 , c. 21 , 

was repealed by stat. (lo64) 1 & 2 J’h. & Mar. c. S, h. 10 ; but lovived by stat. 
(looS) 1 ¥Mx. c. 1 , s. 8 . Sec also Huni, Eoelesiustioal J^aw, Vol. III., p. 2 , 
and title EocLHsr\hTiCAL Law, Vol. .VI, p. .510. 

(b) Jlnfclieim v. Mohiuixjfoii (1802), (> Ves. .S28,pfrLordELiio\, L at p. 824; 
and see note (m), ]). .501, pont. 

(c) There are few ecclesiastical notaries Insides the legistrars of ecclesiastical 
courts. 

(<1) Public Notaries Act, 1.801 (41 Geo. 3, c. 79), s. 14; Notirich Xofaries, 
Eaton V. IVa^wH, Same v f/mi/ic//, [1904] W. N. 24. 

(e) Public Notaries Act, 184.’J ^0 it 7 Vict. e. 90], s. 2 . 

(y‘'| See p. 496, poat. 

{ij) Ihiblic Notaries Act, 1801 (Jl Geo. 3 , c. 79), s. H; KorwirJi Notaries, 
Eiiton V. H Same v. llaTO'ell, mijiro. 

Hi) note (</}, p. 493, ante, title Ecclksiasticaj. L.vw% Vol. XI., p. 010 . 

(») See i)]}. 490, 496, 497, post , title Boclksia-stical Law, Vol, XL, pp. 510, 
note {1), 040 tt seq 

(ii) f'ublic Notaiies Act, 1801 (11 Geo, 3, c. 79), s. 13; and see title Com¬ 
panies,,V ol, V'., p. 700. The .luiisJu'tion exlond.s over the City of Jjoudon, the 
liberties of Westnn'ji.ster, the b(;rough of .Southwark and the area within a 
circuit of three miles of the City (dit}.). 

(/•) Public Notaries Acts, 1801 (41 Geo. 3, c. 79); and 1843 (6 & 7 Tict. c. 9 ft). 
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The faculty or instruiuent by which a notary is certified of his 
appointment and authorised to practise issues from tlie ('lourt of 
Faculties (wf), and is countersigned by the registrar. This faculty is 
'granted subject to tho express provision that it is registered and 
subscribed by the Clerk of the Crown in Chancery (h) before it is 
available (o). 

823. No person in England is permitted to act as a public 
notary, or do any notarial act, unless he has been duly sworn, 
admitted and enrolled in the court wherein notaries have been 
accustomarily sworn, admitted and enrolled (p). 

In order to be thus admitted tlie applicant must previously have 
been bound by a contract in writing or by indenture of apprentice¬ 
ship to serve as clerk and apprentice to a practising notary for not 
less than seven years (q), reduced to five years if the applicant 
desires to practise only outside the area under tho jurisdiction of 
the Scriveners’ Company {r). 

824. Provision is made for transferring the apprentice in the 
event of the death of the notary to whom he is apprenticed and in, 
other events (s). 

825. Before the apprentice can be enrolled as a notary, he must 
make and file an aflidavit of due service (/), which must be service 
in the proper business of a notary (a). If, however, the master is a 
solicitor as well as a notary, the apprentice will not be disqualified 
by having served a clerkship to his master or his partner as a 
solicitor at the same time as that of his apprenticeship (a); provided 
such apprentice does not intend to practise within tho area under 
tho jurisdiction of the Scriveners’ Company. 

826. If the apprentice applies for a faculty enabling him to 
practise within the area under the jurisdiction of the Scriveners’ 


(wi) Public Notaries Acts, ISOl (11 Geo. H, c. 79), es. H, 10 ; aud lS-13 (0 & 7 
Viet. c. 90), 8 S. 7, 8 . 

(w) fcJee title t’oNSTiTUTio>At. Law, Vol. VI., p. 300; Vol. VII., pp. 11 
et seq. 

(o) Stat (1033-4) 25 Hen. 8 , c. 21 , s. 4. 

(^) Pubhc Notaries Act, 1801 (41 Geo. 3, c. 79), s. 1 . 

{q) Ibvi., s. 2 . None of tho provisions as to appienlicesbip (see the text, 
inj'ia) apply to ecclesiastical noianes; see p. 494, auU'. 

(r) l^ublio Notaries Act, 1843 (6 & 7 Viet. c. 90), ss. 3, 6 . Within three 
months from the date of the contract of appionticesbip an affidavit,’stating the 
date and parties thereto, must bo made by one of the subscribing witnesses of 
the execution of the contract, and must be filed by the Master of the Faculties 
or bis sunngate, who makes memorandum on the contract of apprentice¬ 
ship of the date of filing of such affidavit (Public Notarii‘S Act, 1801 (41 Geo. 3, 
c. 79), ss. 2 , 4). The affidavit must be produced and read befoi’e the applicant 
is enrolled as a public notary [%hvi., s. 3). Tho officer tiling the affidavit is, 
at a foe of 5s., to enter the substance of the facts in a book, which is open to 
inspection on payment of a fee of 1 «. {ihul., s. 5). 

(«) I ltd., s. 8 . 

(f) Ibid., 6. 9. , 

(«) H, V. b'criVcwcTi’ Co. (1830), 10 B. & 0. 611; R. v. Scrtmi & rs ' Co. (1842), 3 
Q. B. 939, Ex. Ch., as reported snb nom. Scrimtera ' Co. v. 12 L. J. (EX.) 492. 
•(o) Public Notaries Act, 1843 (f> & 7 Viet. c. 90), s. 1. 
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Company {h), he must take up the freedom of the Scriveners’ Com¬ 
pany according to its rules, iuul obtain a certificate of the clerk of 
the company to that efl’oct and produce it to the blaster of the 
Faculties, before such a faculty can Lssue (c). 

827. In respect of the appointment of notaries admitted to 
practise outside the area under the jurisdiction of the Scriveners’ 
Company, cither in England or elsewhere in the British liominione, 
the Master of the Faculties has power to make rules recjuiring 
evidence as to the competency of tho applicant and may admit or 
reject au applicant at his discretion ((f)- 

Kuh-Skct. '6.—District Notaries. 

828. A district notary is a notary admitted to practise in a 
particular district. A solicitor who resides more than ten miles 
from the Royal Exchange, London, ]nay be admitted by the Master 
of the Faculties to practise as a district notary outside the City of 
Loudon, the liberties of Westminster, the borough of Southwark 
and outside a circuit of ten miles from the Royal Exchange, 
London (e). The faculty describes the area within which the 
solicitor is authorised to practise as a notary (/’). 

829. No service as an ajiprentice is required previous to the 
issue of the faculty. The applicant ijrescnts a memorial to tlie 
Master of the Faculties and produces a certificate of personal fitness 
signed by two notaries. His application must be supported by 
bankers, merchants and others residing in the district. 

A caveat may be entered, if the application is opposed by other 
notaries practising in the district, to whom, if two or more in 
number, notice of tlie application must be given by the applicant. 

The Master of tho Faculties must be siilistied of the fitness of 
the applicant, and that for the due convenience and accommodation 
of the public the number of notaries in the district in question is 
insufficient 


{b) Ab to tho limits of tliis arcn, soo note (/•), p. 4y4, ante. 

(c) Public Notariejs Act, 1801 (11 Goo. 3, c. 70), s. 13. Under the powers of 
their charter and according to tlioir niles, the tJerivouers’ Company requhe a 
person, taking up the freedom of the company for tho purpose of practising as a 
notary in the area under their jurisdiction, to pass an examination in (amongst 
other subjects) mercantile law, the law of real and personal property, the 
practice of a notary’s oliice, as well as iii the language of one of the foreign 
European States. 

(d) PublioNotaries Act, 1813 (6 & 7 Viet. c. 90), 8. 4. 

(«) Public NotariftH Act, 1S33 (3 & 4 Will. 4, c. 70), ss. 2, 3. 

(/) Ibid., 88 . 1, 2; see tho ohuervatioiiB of the Master of the Faculties in 
Baillmuy. ['ietorian Society of Notaries, [1904] P. 180, 183; Orahatn v. Smart 
(1863), 9 Jmr. (n, S.) 387 ; Birminyhm Notaries, TunbrvUje v. Mathews, Oolmore 
V. Same, Vlarle v. Same, [1903] W. N. 158; Nwwich Notaries, Jiuton y. Watsmi, 
Same y. llansdi, [1904] W. N. 2-1. 

{</) Public Notaries Act, 1833 (3 & 4 Will. 4, c. 70), rb. 1 , 2; Graham v 
Smart, su]>ra; JhrniivgJatm Notaries, Tunlmdije v. Mathews, (,'olmore y. Same, 
Clarke y. Same, supra; NonoUh Notaries, Naton v. Watsm, Same v. Uansell, 
supra; Eules of the Court of Faculties, dated 19th November, 1833; 
BMes of the (Jourt of Faculties, dated 23rd February, 1838 (see Brooke, 
Office tod Practice of a Notary of England, 6th ed., by Oranstoiui, pp. 64 «?.). 

Sphere ia a rule of practice that tho Court of Faculties will appoint a seoos# 
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St^ii-SBCT, 4.— NoMrifi fDadtiivg t» Hrittsh Dcwinioon hnfond ihf Seat. 

830. The Masloi* of the FaciiliioH has power to issue a faculty to 
any person to practise as a notary in the liritish Dominions or 
Colonies beyond the seas (//). 

No service of apprenticosliip is required previous to the issue of 
the faculty, nor need the applicant for such a faculty be a solicitor; 
hut the ai)phcanfc must satisfy tlie ]\rastcr of the Faculties that he 
is competent to practise as a notary. In issuing the faculty the 
Master of the Faculties is guided mainly by considerations of public 
convenience (i). 

Sub-Sect. 5 ,— British Dijilomitists and (hnsuls actiug as A^otartes in 

Foreign (luuntnes, 

831. Every lirihish aTnbassador (J), envoy, minister, charge 
d’affaires, and secretary of embassy or legation in any foreign 
country, and every Dritish consul-general (j), consul, vice-consul, 
acting consul, pro-consul, and consular agent, acting consul- 
general, acting vice-consul, and acting consular agent, may do any 
notarial act which any notary puldic may do within the United 
Kingdom, and every oath, affidavit, and notarial act done by or 
before such person is as effectual as if done by or before any lawful 
authority in any part of the United Kingdom (k). 

Sect. 3. —Stamp Duties and Fees, 

832. Stamp duties are payable in respect of (1) articles of 
apprenticeship to a notary, (2) a faculty admitting a notary to 
practise in England, (3) the annual certificate which a notary 
practising in England must take out, and (4) every notarial act 
including a protest of a bill of exchange or promissory note (?)• 


iiotaiy ill a town in wliicli oul}' one notary is practising {He Rochdale Notaries, 
JfitiUon V. Jlontflower, [H)10] W. N. 2*2.S). 

(//) Stat. (l5:{;5-4) 2j Hen. 8 , c. 21 . 8 . 2 . 

(i) i'ublic Notaries Act, 1S48 (6 & 7 Viet. c. 90), s. 4 ; Railkau v. Victorian 
Socieii/ of Notaries, [1904] P. 180; Fay v. Society of Notaries for the State of 
yicUiria, [1909] P. 15. 

(y) As to these oHicials, see title CoNt’LlcT OE Laws, Vol. VI., pp. 428, 4.>4. 

(/i:} OouiDiissioners for Oaths Acts, 1889 (52 & 63 Viet, c. 10), s. 6 ; 1891 (54 
& 55 Viet. 0 .50), B. 2 . In order that any document may be admitted in evidence, 
it is not necessary to prove the seal or signature of euoh a peisoii or his official 
character {ihui .); and see title Evidekce, Vol. XUl., pp. 497, 028. 

(Z) Stamp Act, 1891 (54 & 55 Vict. c. 39), S3. 25, 43, 44, 47, and Schod., 
sub rum. Apprenticeship; Faculty; Oertiticate; Notarial Act. If the articles 
of appi'euticeahip ate executed out of London the Master of the Paoultiee 
issues a summons to the surrogalo of the place where the.,articles are stated 
to have boon executed, and the execution of the aiticles is there sworn to; 
see note (r), p. 495, ante. The alliilavit and articles are returned to the Court 
of Faculties. The stamp duty on the instrument of apprenticeship is 28 . Gd. 
The stamp duty payable on every faculty admitting a notary to practise in 
England is JL'30. The stump duty on a certificate is £9 if the notary practisei 
•within ten miles of tho (icneral Post Office, and £G if ho practises only beyond 
such limit, hut only one-half of ilio fees is payable during the first three years 
after admission, enrolment, or of practice. The stamp duty on a notarial act 
is l 8 ., except in tho cose of a protest of a bill of exchange or promissory note 
where the duty on tho biU or note does not exceed Is., in which case the duty 
ou the protest is the same as on the bill or note (Stamp Act, 1891 (54 & 55 Yiot 
89), Sched.; seo Eglinyton’s [Karl) Trustees v. Inland Heirnue Commissioners 
(11^65), 3 H. & C. 871); the duty may be denoted by an adhesive stamp (Stamp 
Act, 1891 (54 & 65 Yict. c. 39), s. 90)'. 
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A. solicitof who is also a notary is only liable to take out one 
certificate (?«)»but the certificate must be registered at the office of 
the Master of the Faculties («). A notary who practises within the^ 
jurisdiction of the Scriveners’ Company must take up the freedom 
of that company (o). 

833. The position of an apprentice is not affected by the 
omission of the notary to renew his certificate (p). 

Sect. 4.— lic/usal to Appoint. 

834. If the grant of the faculty is refused by the Master of 
llie Faculties complaint may be made to the Lord CLancellor, 
who may (by writ) require that the reason for such refusal should 
be signified to tlie Crown in the Court of Chancery, and provision 
is made for allowing such reason or for granting a faculty if the 
reason is held to be insufficient (q). 

Sect. 5 .—Striking Notary off the lioll. 

835. The l^Iaster of the Faculties has jurisdiction to strike a 
notary off the roll of notaries for misconduct as a notary or for other 
good cause (r). If there is any defect in the apprenticeship 
articles, or their registration, or in the service or admission, 
application to strike the notary off the roll must be made within 
twelve months from his enrolment, unless there has been fraud, 
when the application can be made at any time (s). 

Any notary allowing bis name to be used for the benefit of 
an unqualified person may be struck off the roll(0. 

Any solicitor admitted as a notary to practise in a particular 
district may be struck off the roll of notaries if be practises 


(rn) Stain]) Act, 1891 (o4 & 6.i Viet. c. 39), s 46. 

(n) For thiS' a fee of l«i. is payable. The certificate should he taken out on 
the 16th November m each year. One month’s grace is, however, allowed, so 
that if the certificate is taken out within such month it relates back to the 
16th November and boars that date (Stamp Act, 1891 (54 & 65 Vict. c. 39), 
B. 48(b)). Charges for work done by a notary up to the 16th December are 
recoverable if the certificate is taken out on or before that date. But if the 
certificate is taken out after that date, charges for work doue during the month 
of grace cannot be recovered at law {ibtd., ». 43); compare Jie Hwettma, [1898] 
1 Ch. 268; Kent v. Ward (1894), 70 Jj. T. 612, A. 

(o) Public Notaries Act, 1801 (41 Goo. 3, c. 79), s. 13, The fees payable to 
the Scriveners’ Company for adinission by servitude or patrimony are £6 ]6«, (>/. 
(including a duty uf £l), or for admission by redemption £14 H«. (including a 
stump duty of £3). 

(/)) Solicitors (Clerks) Act, 1844 (7 & 8 Vict. c. 86), s. 4. 

(</) Stat. (1633-4) 25 Hen. 8, c. 21, s. 11; Public Notaries Act, 1843 (6 & 7 
Vict. c. 90), 8. 5. 

(r) Ea Charapion {(Jtiarles Nohle), [1906] P. 86; Ee Prior, Exparte Inrorporated 
Society of Profomeud Notaries Pnbho of Enyland and irnifa, [1908] W. N. 193; 
Ee Terrill, Ex parte fncorjwrated Society of Provincial Notaiies Public of England 
and Wales, p908] W. N. 194. Where a solicitor who is also a notary has teen 
struck off the roU of solicitors (wse title Soijoitoks), the Court of Faculties will 
follow the finding of fact by the Ifivisionol Court, but will admit proof of 
further facts, if any, since that decisiou {Ee a Notary Puhlk (1908), 

19th December). i, 

(a) Public Notaries Act, 1843 (0 & 7 Vict. c. 90), s. 9. 

(tj Public Notaries Act, 1801 (41 Geo. U, c. 79), 1 .10. 
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outside the district mentioned in the faculty or within che city of 
London, the liberties of Westminster, the borough of Southwark, or 
a circuit of ten miles from the Royal Exchange in London (?*). 

Skct. ^-Functions. 


Sect.'S. 

Striking 
Notary oft 
the Boll. 


836. A notary is entitled to prepare deeds, agreements and Preparation 
wills relating to real and personal property situate in England; to 
prepare deeds and other documents intended to take effect in the 
British dominions beyond the seas and in foreign States in such 

form and language as may conform to the law of the place where 
such deed or document is intended to operate; to verify, 
authenticate, and attest by his official seal the execution of deeds or 
other documents, contracts, and powers of attorney; to prepare Mercantile 
bottomry and respondentia bonds, average agreements and other docamcnts. 
mercantile documents (a); and to translate and verify the translation Translations, 
of documents in any foreign language into the English language, 
and vice versa. 

837. A notary is frequently employed to present an inland or Presentation 

foreign bill of exchange for acceptance or payment. The clerk of ^^is of 
the notary usually presents the bill. exchange^ 

If the bill is not accepted or paid, the notary “ notes ” the bill. * 
Subsequently the notary amplifies, or, as it is commonly called, 

“ extends ” the noting by preparing and signing the protest (&). 

838. Another important branch of a notary’s practice deals Ships’ 

with the noting and drawing up of “ ships’ protests ” (c). protests. 

The object of the protest is to exonerate the master and mariners Object of 
or person making the protest from any charge of improper, illegal, potest, 
or negligent conduct, when damage or injury has happened to a 
ship or her cargo during a voyage, and to record formally any facts 
or circumstances relating to disjtutes or other matters which it is 
thought desirable to authenticate formally in order to exculpate the 
master or mariners from any charge or complaint of illegal or 
improper action. 

A “ note ” of the protest is made in a book of the notary, setting Noting, 
forth the date, the name of the ship, the name of her master, and the 
voyage, and protests against the perils of the seas causing damage. 

The note may be amplified or “ extended.” The document, winch Protest, 
is under the seal of the notary, sets out a full statement of the 
material facts relating to any accident, collision, disaster, or 
difficulty either to the ship or her cargo. 

Protests are fi’equontly drawn up W’hich deal with the conduct of Purposes 
any person having business relations or duties in connection with for which 
the ship or her cargo for the i)urpoBe of putting on record in p^pared. 
an authentic form all material facts; and they are laid before 


(u) Public Notaries Act, IhUy (3 A *1 Will. 4, c. TO), s 1. 

(a) As to which see title Suii'riNu and Navigation 
\b) As to uotiiig and protesting bills, see title Bills or Exchange, 
Pkomissoht Notes, and Neootiaule Instkuments, Vol. 11., pp. iVJ.i—/iSJ). 
For forms of protests and notarial act of honour, see Encyclopcedia of Forms 
and Precedents, Vol. IL, pp. 621- ^2,3. 

•(c) As to shipping generally, see title Shipping and Navigation. 
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SlOT. 6. 
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Drawing 
bonds for 
payment* 


Adminiplering 
oaths and 
taking 
declarations* 


Proof by 
production 
of document 
under seal of 
notary. 


English 

notaries. 


underwriters, average adjusters, and merchants for the purpose of 
adjusting losses on policies of marine insurance and settling 
disputes between shipowner and cargo-owner, and for other business 
purposes. 

839. In connection with the raising of money by foreign States or 
corporations on the security of an issue of numbered bonds, which 
are redeemable at certain dates fixed at the time of issue by draw¬ 
ings, a notary is frequently employed to superintend the drawing 
by lot of the bond or bonds to be redeemed. He certifies the 
numbers of the bonds drawn. 

840. From a very early period notaries have exercised, and still 
exercise, the right of administering oaths, and they are in the daily 
practice of preparing and taking affidavits for various purposes. 
They are also authorised to take declarations in lieu of oaths (d). 
In particular they take declarations and affidavits relating to stamp 
and other duties (r). They may also take declarations in actions 
pending in any of the British dominions beyond the seas relating 
to a debt, where one of the parties is resident in Great Britain or 
Ireland, or relating to real property situate in such dominions (/). 

A notary may take a declaration by the attesting witness of a 
will or deed, or other competent person to prove the due execution 
thereof (.<7). In certain cases it is the practice of the Bank of 
England to accept a declaration made before a notary (li). 

Sect. 7. —Admissihility in Ecidenee of Notarial Acts. 

841. The mere production of a certificate or protest, under the 
hand or seal of an English notary (i), relating to matters taking place 
or occurring in England, is not of itself in an English court of 
justice evidence of the matters set forth in the certificate or protest; 
thus, the production of a protest under the seal of a notary is not of 
itself admissible to prove that a foreign bill has been presented for 
payment in England (/rj. To prove such presentation the notary 
or his clerk, who actually made the presentation, must be called, 
but if the notary or the clerk has died, the entries as to the 
presentment and dishonour of the bill made by such notary or 


tit) Statutory DeclaratiouR Act, 183.) (5 & 6 Will. 4, c. 62), a. 18, 

(c) Stamp Duties Management Act, 1891 (64 & 55 Viet. c. 38), a. 24 ; Devenue 
Act, 1898 (61 & 62 Viet. c. 46), sa 7 (6). 

(/) Statutory Deolarationa Ae.t, 1835 (5 & 6 Will. 4, c. 62), ss. M, 18. 

(y) Ibtd.,*BS. 16,18. For form of certificate of notary to document for use 
abroad, see Encyclftpsedia of Forms and Precedents, Vol. I., p. 308. 

(ft) For example, the bank, pursuant to the Statutory Declarations Act, 1835 
(6 & 6 Will. 4, c. 62), B. 14, accepts a declaratiou so made iu lieu of au affidavit 
to prove the identity or the death of a proprietor of stock, or relating to the loss, 
mutilation, or defacement of a bank-note. 

(») A notarial act means “ either the act of authenticating or certifying a 
document, indorsement, certificate, or entry, hy a wntten instrument under 
the signature or official seal of a notary; or an instrument, attestation or 
certificate, made or signed by a notary m the execution of the duties of his 
office ” (Jprooke, Office and Practice of a Notary of England, 6th ed., p. 61). 

(ft) Vhemier v. Notfes (1815), 4 Camp, 129 ; Aye v. Macdonald (1870J, L. E. S 
P. 0. 331, ^ Lord Cajens, at p. 343; and see title Embenok, Vol. ^111 1 
p. 497. • 
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clerk are admissible to prove the presentment and dishonour of 
the bin(0. 

• 842. Greater weight is given to the protests and notarial acts of 
foreign notaries and of notaries practising in the British dominions 
beyond the seas (m); thus the dishonour of a foreign bill presented 
abroad may be proved by producing a protest under the seal of a 
notary (u). 

A notary public in Scotland, Ireland, or the Channel Islands, or 
in any of the British dominions beyond the seas has power to 
swear and take examinations, affidavits, declarations, affirmations, 
and attestations of honour in all actions or matters depending in 
the Supreme Court, as well as acknowledgments required to enrol 
any deed in the Central Office, and judicial notice is taken of the 
seal or signature of the notary public (o). 


Sect. 7. 

Admissi* 
bilityin 
Evidence 
of Notarial 
Acts. 

Foreign 

notaries. 


(Z) Sutton V. Gregory (1797), Peake, Add. Gas. 150; Pooley. iHcas (1836), 1 
Biiig (n. C.) 049; sec title lilviTiENCJE, Vol. XIII., p. 405. 

(m) Judicial notice is taken of the seal of a notary verifying an affidavit sworn 
abroad (Cole y. Sherard (1855), 11 Exoh. 482), or a power of attorney executed 
abroad (Hayward v. Stephens (1800), 36 L. J. (Cir.) 136), or in the colonies {lit 
Gem’s Estate (1866), 12 Jur. (JT. 8.) 696 ; lliitclipou v. Mannhigton (1802), 6 Yes. 
823; Ex parte W'orsley (1798), 2 liy. PI. 276; Omealy v. EeweU (1807), 8 East, 
364), but when an affidavit is taken abroad before a notary authorised to 
administer oaths, then his signature must be voiified {Be Daria a 'Trusta (1869), 
L. It. 8 Eip 98 ) ; but th.e rule has been relaxed where the fund was small; see 
Mayne v. Butter (1864), 13 W. R. 128; compare Brooke v. Brooke (1881), 17 
Ch. D. 833; and see cases cited in title Evidence, Vol. XTII., pp. 497, 628. 
As to colonial notaries, see also title EVIDENCE, Vol. XIII., p. 497? 

(n) Cheemer v. (1815), 4 Gamp. 129. 

(o) E. S. C., Ord. 38, i. 6; Yearly Practice of the Supremo Court, 1912, 
p. 534. "Where several pieces of paper appeal to coustitulo one document 
which is notanally verified it is not essential that each separate piece should bo 
initialled {IJmnrl v. Pauet (1876), 46 L. J. (p. c.) 6). See, iurther, title 
Evidence, \''o1. XIII., p. 496. 
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See Chores in Action ; Equitv ; Fraudulent and Voidablij 

Conveyances ; Mortgage. 



( 602 ) 


NOTICE OF DISHONOUR. 

See Bankers ani> Banking ; Bills of Exchange, Promissory Notes 
AND Negotiable Instruments; Guarantee. 


NOTICE TO QUIT. 

See Agriculture ; Allotments ; Landlord and Tenant. 
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Part I.—Definition and Classification. 

Skct. 1.— Df/miUtm aiid J)esenptMn. 

84a The term “ nuisance ” as used in law is not a term Definition, 
capalile of exact definition (</). Tt has been used with nleaniugs 

• (rt) Bam/crd v. Turnleg (1862j, 3 U. & S. 62. (>(». Ex. Ch,, per Pollook* 

C.B., at p. 7y. 
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S«CT. 1. varying in extent by the old writers {h), and even at the present day 
Ddfinitioa there is not entire agreement as to whether certain acts or 
omissions shall be classed as nuisances or whether they do not 
Description, rather fall under other divisions of the law of tort (c). 

Nuisances may be broadly divided into (1) acts not warranted 
by law or omissions to discharge a legal duty, which acts or omissions 
obstruct or cause inconvenience or damage to the public in the 
exercise of rights common to all His Majesty’s subjects (d); 
(2) acts or omissions which have been designated or treated as 
nuisances by statute (c); ( 3 ) acts or omissions connected with the 
user or occupation of land which cause damage to another person 
in connection with the latter’s user or occupation of land. 

The first two divisions include acts and omissions of great 
variety, which hardly admit of classification. The third division 
also includes many acts or omissions of different kinds, such as 
(a) interference with the specific rights of properly known to our 
law as easements or servitudes (/); (b) interference with natural 
rights to the use and enjoyment of property arising out of the 
management and use of neighbouring property (r/) ; (c) user of 
property in such a w'ay that injury is caused to individuals 
exercising rights as moml)erB of the public (h). 

Nuisance and 844 . Sonin variolics of nuisance closely resemble acta which 
trespass are classed under the head of trespass (i). The distinction between 
wtingujs w . .g trespass the immediate act itself which constitutes 

the offence occasions a prejudice or an injury to the sufferer’s 
person or property or amounts to dispossession, whereas in the 
case of nuisance the act itself often does not directly affect the 
person or projierty of another, but the consequences of such act 
become or are prejudicial to his pesrson or property (k). 

(b) For definitions as given by the old wi iters, see Jacob’s Law Jlictionar)', 

tub voc$ “Nusance”; Bar. Abr., tit. “ Niusaiifes ”; 16 Vin. Abr., tit. 

“Nusanoe”; 3 J)l. Com., p. 216. Tlio last-named su 3 ’s: “Nusanoo, nocu- 
mentum, or annoyance signifies anything that workoth hurt, inconvenionce, or 
damage.” This, however, is inadequate ns a definition of legal nuisance, sinco 
there are many instances in which hurt, inconvenience, or damage is (lausedfor 
which the sufferer has no remedy in law; seo pji. .OOS, note (/i), 511, p>8t. 

(c) For the general principles of tort, seo title 'J'ou'j’. 

(d) Stephen's Ihgest of the (’nmiiial Law, 6th od., p. HO. These are public 
nuisances. For examples, see jij). 511, 512, jmt, 

(f) For examples, see pp. 5.36 et 8fi] , 540, pout. 

If) See titles ICasbments and i’aonTs i Pkendru, Vol. XL, p. 3.'{0,- 
HinnwAYs,*SrnEET.s, and Biuddks, Vol. XVJ., pp. 151 et sup; Wateus and 
Watebcoiuires ; p* 531, jMst. iSonio authors do not class these under the head 
of nuisancA e.r/, Salinond on the Jjuw of Torts, 2iid od., p. 228. 

(i/) For examples, .see jip. 524 el utif., po>>t. 

(h) For oxanipies, see pp. 515, 521, 532, 634, 511, post. 

(t) iSoo title TiiEfU’As.s. 

(/r) lieijmlds v. (■tarlce (1725), 1 ,Stra. 631; TlVrtow v. Woo<knr7c (1830). 5 
hi. & W. 687, 504: IfaiiiorJ v, lUmlm (1760), 2 Burr. 1113; Knie y. JoUi/, 
[1005] 1 Ch. 480, (J. A., per Vaituiian Wiu.iAMs, L.J., at pp. 487, 488; see also 
(irotty. fSViepAcrrf (1773), 2 Wm. Bl. 892; 1 Bmith, L. C., llthed., 454, 455, 456, 
459. The distinction has ceased to he of practical importance since the time 
when pleadings were highly technical The following acts have been held to 
be trespassthe actual pouring of water on to a neighbour’s laud (/Vesfon v. 
Mercer (1656), Hard. 60, as exjilained in ReynoMe v. Cfarle, supra) ; injuring^ 
person on the highway by throwing logs at him {^Reynolds y. Chrke, supra). On 
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845. Again, some of the matters which are considered in this 

title are sometimes dealt with under the head of negligence (/) or Definition 
fluder special heads (//j). The distinction between nuisance and a^d 
negligence, broadly speaking, is that in the acts or omissions which Description, 
are classed as nuisances the duty on the part of the wrongdoer is Nuisance and ' 
an absolute one, and if damage be proved liability arises (m), while, uoRiiKence 
in the omissions which fall within the sphere of negUgence, liability 
always depends upon the failure to use the degree of care which was 
necessary to be used in the particular circumstances. 

It is only by way of exception that considerations as to the Effect of 
existence of negligence enter within the sphere of the law of 
nujsanco. llio presence of negligence sometimes converts what lawful act. 
would otherwise be a lawful act into an unlawful one, as in the 
case of negligence in the exorcise of statutory powers (o), or where 
a pc^rson having exercised a legitimate right of user is warned of tho 
existence of danger in a continuance of such exercise and ignores 
the warning (jt), or where negligence in the otherwise legitimate 
user of a house causes a nuisance (q) ; or where prejudice is caused 
to a mine-owner by the negligent working of an adjoining mine (r). 

846. It is the better view that tho word “ nuisance,” when used “Nuisance” 
in a covenant between lessee and lessor, should not be construed in 

the narrow sense of the word so as to exclude everything which does 
not amount to a nuisance in law, but that consideration must be 
given to the fact that the object of the covenant may be and usually 
is to obtain for the covenantee a protection more extensive than 
that which the law gives him apart from the covenant (s). 

the other hand the following acts were held or considered to bo nuisance and not 
trespass:—overburdening a floor whereby it fell and did damage to the goods of 
another in his cellar beneath [Edwards v. Hajiindrr (159*1), Poph. 46); diveitiiig 
the water of a river by digging tienches in the defendant’s own ground (Lernd;ie 
V. Ilosktus (1709), 11 Mod. Bep. 257); fixing a spout to defendant’s house 
whereby water was poured on to the plaiutiif's land {Jteyrudds v. Clarke (1725), 

1 Stra. 634); so working a mine as to cause water to flow through other mines 
into those of the plaintiff [Haward v. liankea (1760), 2 llnrr. 1113); logs left by 
one party to he in the highway to the personal injury of unotlior [Reynolds v. 

Clerk, supra, yer h’oiiTESOOE, J., at p. 635). 

[l) 8co title Neulioenck, pp. 357 et seq., ante. 

(m) For example, injunes to neighbouring owners are sometimes classed in 
text-books apart from nuisances, e.y., Pollock, Law of Torts, 8th od., p. 338. 

fn) See pp. 622, 528, post. 

[o) See p. 618, post 

[p) Vaughan v. Mtuhre (1837), 3 Bing. (n. C.) 468, where defend&nt ignored 
the warnings of neighbours that his haystack was steamuifj aud might ignite, 
and it did so ignite, and daumge was caused by the consequential fire to his 
neighbour’s property: he was held liable. The action was based on negligence, 
but might also have been framed in nuisance under the principle «tc utere tuo 
ut cdientim non Icedas ; see p. 528, f(sst. 

[q) See Moy V. Stoop (1909), 25 T. L. B. 262, where it was held that there 
was no nuisance in the using of a house as a creche, but that a nuisance might 
possibly he caused by the negligence of the nurses in allowing the babies to cry. 

[r) Smith v. Kenrick (1849), 7 0. B. 515; aud see other cases cited in 

note [s), p. 525, post. • 

(«) Tod~}Ieatly v. Benham (1888), 40 Ch. D. 80, C. A., per LilfDLBY, L.J., at 
p. 95. In this case the decision of Bacon, V.-O., in Jfarrison y. Oood (1871), 

B. B. 11 Eq. 338, was questioned. In Harrimi v. Good, svpra, the covenant 
restrained purchasers of certain lots of laud from doing anytmng which should 
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SMCIt. 1. 
Definition 
and 

description. 

' Numnce " 
In stattttea. 


Essentials. 


Injuria as an 
e&seatialt 


847. The term ** nuisance,” when used in statutes, generally 
bears the strict meaning of legal nuisance. Its interpretation, 
however, is governed by the purpose and context of the statute 
itself (t). Thus, in the i'ublic Health Acts (a) the word generally 
bears its ordinary legal meaning, but when it is used for the purpose 
of the provisions relating to methods of summary abatement or 
punishment of nuisances (a), it is limited in its application to such 
nuisances as affect the health and permanent comfort of the 
neighbourhood (b). Again, to constitute a nuisance for the purpose 
of these provisions, it is not necessary that the matter complained 
of should bo injurious to health if it is substantially offimsive to 
the senses (<;). 

Shot. 2 .—Essen Hal Faelors. 

Sub-Sect. \.—ln General. 

848. In order to constitute a nuisance in law it is essential 
that there should exist either actually or impliedly (1) injuria or 
wrongful act constituting or causing damage, and (2) (hnmnm or 
damage, loss, or inconvenience. The latter alone— damnum absque 
iiijnrid —gives no right of action (d). 

Sub-Sect. 2.— Injuria w Wrongful Act. 

849. In order to constitute an actionable nuisance the act 
complained of must be injuria, that is, the violation of some 

be a nuisance to the occupiers of adjoiuina: property, ami lixcoN, V.-O., 
hold that tho ehtablishineiit of a national 8(!hot)l was not a nuisance within the 
meaning of the covenant, because it was not a nuinance in law, although it would 
jiroliably cause “ annoyance ” in the popular souse of thotenu. In Tod-lfcathf 
V. 7>w/iam^l8S8), 40 Ch. D. 80, C. A., the covenant was wider, including besides 
the expression “ nuisance ” tho words “ annoyance or grievance,” audit wa.s held 
tliat the latter words covered the establishment of a hospital for the treatment 
of tiutdoor patients suffering from diseases of the throat, nose, ear, skin, and 
eve, fistula and other disea.ses. See also Doe d. Jliah v. Keeling (1810), 1 M. & S. 
95 (the establishment of a school held a breach of covenant not to carry on a 
trade or business, this being an annoyance such as the covenant contemplated); 
Wickenden v. Webaftr (1858), 8 E. & B. 087 (to the same effect, under a similar 
cuvonuut, extended to a prolubitioii against using jiremises for a purpose other 
than a private dwelling-house); Kemp v. Sober (1851), 15 Jur. 158 (the estah- 
lishraent of a school held a hi each of covenant not to use piemise.s for trade, 
business, or calling, or to tho annoyance of other houses); (Jollins v. Slade, 
[1874] W. N. 205 (a oovenunt against “ unnoyuu<'.o or damage ” held to be broken 
by converting a part of a factory into a place of eutertainment); Errington v. 
Ihrt (1911), i05 L. T. 373 (the user of premises as a fiied fish shop held to be 
broach of covenant not to do anything on tho premises which should or might 
he a nuisance, annoyance or inconvenience). As to covenants generally, st'o 
titles Deeds Aim Other Ixstkuments, Vol. X., pp. 411, *175—496: IjAnd- 
LORD AND Tenant, Vol. XVllI.. p. 517. 

[t) As to the interpretation of stututes, see, generally, title Statutes. 

(u) I’ablic Uealth Act, 1875 (38 & 39 Viet. c. 55); Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 76); see p. 636, post. 

(a) Public Health Act, 1876 (^38 & 39 Viet. c. 55), ss. 91—111; Public Health 
(London) Act, 1891 (54 & 66 Vict. c. 76), es. 1—15; as to which see pp. 637 
et »eq., 

(i) weat Webern Rad, Co, v. Bishop (1872), L, R. 7 Q. B. 650 ; see, further, 

p. 537, po«f. 

(c) Bishop AtuMawl Local Board v. Bishop AwMand Iron Co. (1882), 10 

Q. B. D. 138 ; see p. 637, post. • 

(d) See titles Aorioir, Vm. I., p. 7; Hauaoes, Vol, X,, p. 308; Tort } and 
see the text, i^/ra. 
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right which another possesses. There must, therefore, l)e a right 
existing in the complainant, arul a corresponding duly on the part 
t)f the alleg(Kl wrongdoer not to interfere with that right (c). 
Absence of the right or of the duty, or of the violation of the duty, 
prevents the act complained of from being actionable(/'). 

850. The act or omission causing or constituting an alleged 
nuisance is unlawful per sc when, apart from its conseijueiices, it is 
of itself a violation of statutory provisions or of private common 
law riglits. 

In such cases tlie law presumes damage to exist (p). This pre¬ 
sumption is based, in the case of jirivate nuisances, on the ground 
that, by a continuance of tlie illegal act, a wrongdoer miglit be able 
to gain a right to continuo it {h). In the case of public nuisances 
the presumption cannot be based upon this ground, bocauso no 
proscriptive right to commit a public nuisance can be obtained {i), 
but it is the duty of tho Attornoy-fieneral to protect the public 
against an illegal act of a public nature, and for this purpose it is 
not necessary to prove actual or prospective damage (A ). 

851. An act which is in ordinary circumstances innocent may 
under particular conditions be joine an actionable nuisance. 

Whether such an act does constitute a nuisance must be deter¬ 
mined, not merely by an abstract consideration of tho act itself, 
but by reference to all the circumstances of the particular case (/), 
including, for example, the time of tho commission of the act 
complained of; the place of its commission; the manner of 
committing it, that is, whether it is done wantonly or in tho 


(e) Soo Dmn'V, Hmnimihatn Onnal ( o. (1872), L. E. 8 Q.. E. 42, Ex. ('li., pir 
Ekamwkll, B., at p. 40; and m .'0 title AcTrciN, Vol. 1., p. 5). 

(/) See cases cittni at pp. 525, 52(5, 5(53, ; and see titles NEOLTUENes, 

pp. 3(50 et srq , aiile . Toet. 

(y) See Iiatea'» Came (1(510), 9 Go. Rep. 53 b; Ashhy v. White (1703), 2 Ld. 
Eaytn. 93,8 ; 3 Ld. Uaym 320; 1 Smith, L. C., 11th ed., 240, 281; llolmn v. 
Todd (1790), 4 Term llep. 7i; Ttwhir v. ^1802), 2 East, 154; 

Harher v. f/mx (1824), 2 l>ing. 317; v. Moilumt (1824), 2 E. & (’. 

910; Fan v. Trentn-e (1815), 1 G. E. 828; Fryre v. Jtchher (1847), 4 G. E. 
866; F.iidmif v Omu (1851), 6 Exch. 353; Sampstui v. lloddnwtt (1857), 1 
G. E. (N. s) 590; yorhiirij {Earl) v. KUelnii (1867), 15 L. T. 501; Bvhelt v. 
Morris (186(5), L. E, 1 Sc. & Div. 47 ; Fenmnyton v. Bnnsop Hall Coal Co. 
(1877), 5 Gh. TX 769; .-l.-Cr. v. (\vidnit Colhenj Co., [1895] 1 Q. E. 301; 
MfCartiiei/ v. Loudotidcrri/ and [.oiiijh BivUly Bailteai/, [1904] A. 0.*301. 

(/i) See Huhnon v. Todd, supra, al p. 74; Titidur v. iWadsn'ortli, supra; 
Harropv. Uirst (18(58), Jj. E. 4 Evcdi. 13, McCartney v. Londonderry and Louijh 
Bwilly liaihray, sup^-a. 

(i) See pp. 612, 663, jwX 

{k) A.-O, V. CorJiermoutli Local TloarJ (1874), L. E. 18 Eq. 172; A.~G.v. 
Shrewsbury {Kinysland) Dridi/e Co. (1882), 21 Gh. D. 762; A.-C. v. Loudon and 
North Western liailwaii, [1899] 1 U. B. 72; see Ware v. Begent's Canal Co. 
(1858), 3 De a. & J. 212. 

(/) Sturges v. Bridgman (1879), 11 Oh. D. 852, 865, C. A.; Itushmer v. Folsue 
and Alfieri, Ltd., [1906] 1 Oh. 234, 0. A.; affirmed, [1SK)7] A. 0.121; CoUs v. 
Hems and Colonial Stores, Ltd., [1904] A. 0.179,185; Clurlre v. ClM (1865), 
I Oh. App. 16; Broder v. Satltard (1876), 2 Ch. I). 692; Christie v. Davey, 
11893] 1 Oh. 316; Gaunf v. (1872), 8 Ch. App. 8; Luscomhe v. 

(1867), 17 li. T. 229. 
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Nuisance. 


SBOt. i. reasonable exercise of rights; and the effects of its commission, 
Bssential that is, whether tliose effects are transitory or permanent. 
Factors- occasional or coiitiimous {in ); so that the (jnestion of nuisance or 
no nuisance is one of tact (a). 


Effect of 
motive or 
ititefftiou. 


852. An act wliich is otherwise lawful, and which a person has 
a right to perform in the ordinary enjoyment of his property 
and rights, does not become unlawful merely because the doer is 
actuated by motives of malice or the like (o). 


Sub-Seu'J’. 3 .—LoifS or Damage Caused. 

Daniage os an 853- Damage, actual or prospective, is one of the essentials of 
eaentiai. actionable nuisance. Its existence must be proved («), except in 
those cases in which it is presumed by law to exist (/»). 

The damage need not consist of pecuniary loss((:), but it 
must be material or substantial (tZ); tliat is, it must not be 
merely sentimental, speculative, or triHiiig [i), nor such as is 
merely temporary, lleeting, or evanescent {J ); but nothing can be 


(m) Bamford v. Tnrnley (18<J2), 3 H. & tS. (52, (50, 70, ]'5x. Ch.; /SY. Helen's 
RmeltuKf Co. v. Tipinng (186i')), 11 II. Jj. t’lis. (5*12; v. Firth (1804), 4 
1"’. & I?. 349; A.-(i. V. Bhrpeld this Consumers Co. (1853), 3 I>o (x. M. & (Jr. 
301, 339; Brand v. Hmntnersmith and (hty Bail. Co. (1807), L, K, 2 Q. H. 223, 
240, JiiX. CL; see also Ogston v. Aberdeen Jhstrict Tramways Ca., [1897] A. C, 

111; compare City of Montreal v. Montreal Street Railway, [1903] A. C. 482, 
P. {).; and see, generally, title Tort. 

(«) n. V. yWa«(1837),(> Ad &E1.143; R.y. Z?f«#(1850), 10 Q. B. 1022 ; R. 
y. Train (1862), 2 B. & S. O'lO, 610; Crump v. Lambert (18(57), L. B. 3 Eq. *109, 
413 ; B. V. Burt (1870), 11 Cox, C. C. 399 , Flemiuy v. //laiop (1880), 11 App. Cus. 
086: Bantwvk v. Rotjers (1891), 7 T. L li. 542. 

(o) See Bradford Voiporafton v. Fukles, [1895] A. C. 587; Allen v. Flood, 
[1898] A. C. 1 ; Quinn v. Leathern, [1901] A. C. 495, 509. An (‘xuiuple is where 
a landowner diverts and ajjpropriates underground water for the of 

comi)elling a water authority to buy hiiu out (Bradford ('orporation v. Pwldes, 
««/»ra). “It IS the act, not the motive for (he act, tliat must be regarded” 
{ihtd., per Lord M.vctJAGUTEN, at p. 601); see also Bmmons v. Lillystime (1853), 

8 Exch. 431 : and title Tort. 

(a) R. V. Betts (1850), 10 (1 B. 1022; A.-Cf, v. Kinyston-on-'Thames Corporation 
(1805), 34 L. J. (CH.) 481; Balrin \. Nwth Brunfe/ieih ('oal Co. (1874), 9 Ch. App. 
705. As to damages generallv, eee title lU.M.njES, Vol. X., ]»p. 301 et serj. , and 
aa to proof of damage, see ibid., pp. 34(5 ei seq. 

i b) See p. 609, ante. 

c) A.-G. V. Conduit Colliery Co , [1896] 1 Q. B. 301. 

d) jR. V. Shepard (1822), 1 L. J. (o. s.) (k. b.) 45; R. y. Tindall, supra; 
Jt. V. Bussell (1854), 3 E. & B. 942; *SVo({ v. Firth (1804), 4 E. & E. 349; 
B. V. LeprUS {ISaa), 30 J. P. 723; tS. 0., snh nom., B. v. Lepine., 16 L. T. 
158, H. V. Lepille, 15 W. B. 45, Smith v. Thnrherah (1800), h. 11. 1 C. J’, 
504 (but see this case comttient(>ti on in A.-G. v. Conduit Colliery Co., [1895] 

1 Q. B. 301); Cooke v. Forbes (18(57), h. 11. 6 Eq. 100; /.usemnbe v. Steer 
(18(57), 17 L. T. 229; A.-G. v. Gee (1870), L. K. 10 Eq. 131; Fine v. Jolly, 
[1905] 1 Ch. 480, 489. C. A. ; B. v. Bart/iohmeir, [1908] 1 Iv B. 554, C. C. 6. 
As to what amount of damage will justify the grant of au injunction, see 
p, 660, post; aud title Injunction, Vol. XVll.,p. 200. 

(e) See Fleming v. Jhslop, supra, ]ier Lord Selbokne, at p. 090; St. Helen's 
SmeHting Co. y, 'Tipping, mma; Salrin v. Forth Brancejxih Coal Co., supra; 
Oauiit V. ^gnvey (1872), 8 Ch App. 8. 

(/) Benjamin v. Storr (1874), L. E. 9 C. I*. 400, per Brett, J., at p. 407; see 
Taylor y. Bennett (1836), 7 0. & P. 329. As to what is temporary, see 
Inehbald v. Robmson, Lnchhald v. Bamngtou (1869), 4 Ch. App. 389; compare A.* 
V. Moiye (1832), 3 B. & Ad. 181, and Walker v. Brewster (1807), L. fi. 5 Eq. 25; 
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BO deemed which results in substantial damage, and regard is to be 
had, therefore, not merely to the duration of the thing complained 
*of in point of time, but to the effect of the act or omission upon the 
plaintiff {(j). 

The mere fact that an act causes loss or depreciation in value to 
another does not make that act a nuisance in law Qi). 

Sect. 3.— Classijication. 

Sttb-Sect. I .—(hmmon Law and Statutory Nvisanct$. 

854. Nuisances are divisible into common law and statutory 
nuisances. 

A common law nuisance is one which, apart from statute, violates 
the principles which the common law lays down for the protection 
of the public and of individuals in the exercise and enjoyment of 
their rights. 

A statutory nuisance is one wliieh, whether or not it constitutes a 
nuisance at common law, is made a nuisance by statute, either in 
express terms or by implication. 

Sub-Sect. 2 .—PnhHc and Private Nuiaancee. 

855. Nuisances may also be divided into those which are public, 
general, or common, and those which are private (i). 

A public nuisance is one which inflicts damage, injury, or incon¬ 
venience upon all the King’s subjects, or upon all who come within 
the sphere of its operation. It may, however, affect some to a 
greater extent than others (/;). 


Ji. V. Hurt (1870), 11 {’ox, 0. I!. 399; Jenm v. Vhapitdl (1875), L. R. 20 Eq. 
539; Harmon v. Southwark mid Vaurhntt Wairr Vo,, [1891] 2 Ch. 409; compare 
VoIweU V. St, Pancras Horouyh Vounnl, [19(M] 1 (Ih. 707. 

( 7 ) Fntz V. Hohaou (1880), 14 Ch. ll. 542, per Ehy, J., at p. 556. 

(Vi) Harrison v. Vood (1871), L. R. 11 Ji<j. 338; see Siwpaon v. Srt7;a7p(18.)6), 

I C. B. (n. S.) 317; Joues v. Chappell (1875), L. E. 20 Eq. 539; Fialimongers' 
(k), V. End India Co, (1752), 1 Dick. 163. Examples are the establishment of a 
school in compotition with, an existing oro {Ohureater Grammar School {Maalera) 
Case (1410), Y. B. 11 lien. 4, fo. 47, pi. 21 , cited in Keelde v. Htckerinyill (1706), 

II East, 574, n., 576); the noise of music lessons and practice in a neigh¬ 
bouring house {Christie v. Darey, [1893] 1 Ch. 316); the establishment of a 
largo s(ihtK)l near a residence (/yorrisoav. Good, supra) ; the occasional diswmfort 
caused by a neighbour burning his weeds, emptying ccsspeols, or repairing his 
house {Bam ford v. Turrtleij (1862), 3 B. & S. 62,66, 83, Ex, Ch.); the setting up 
of a decoy for ducks which attracts the birds from another’s decoy {Keeble v. 
Ifirkenmjill, aufira) ; the building of a bridge over a river to the destruction of 
the trade of a ferry {Hopkins v. Great Northern Bail, Co, (1877), 2 Q. B. D. 224, 
t). A.; Bihden v. Skirrow, [1908] 1 Ch. 41, C. A.; see title Feuuiks, Vol. XIV., 
p. 661). As to protecliiig property from floods, see eases cited in notes («), 
p, 563, and {a), p. 561, jwat; see also title Wateks and WatbbcouRBES. 

(<) See Jacob’s liiiw Dictionary, siih voce “Nusauce”; 16 Vin. Abr., tit. 
“ Nusance ’’; 2 Itoll Abr. 83. Tlie dwtmetion made by the old writers between 
a common nuisance and a public nuisance (see the argument in It, v. White and 
Ward (1757), 1 Burr. 333) is of no practical importane-e. 

{k) SnUaa v. Be Held (1851), 2 Sim. {s, a.) 133, 142. Where a noise 
caused by a tinman plying his trade affected three houses only, it was held 
that this was a private nuisance and not an indictable one {It. v. LlSyd (1802), 
4 Esp. 200 ). Whether the overheating of a church so as to be injurious to 
^ealtn was a public nuisance was doubted, but not decided, in Workman r. 
Beilinson (1852), 2 8 im. (N. s.) 204. 
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SaoTtS. 

Ciusifica- 

tlon. 

Frirste 

nuisance. 

Distinctions 
between 
public and 
private 
uaisances: 

(i.) As to 
remedies; 

(ii.) as to 
defences. 



856. A private nniannee is one vrhich affects those persons who 
are immediately within the scope of its operation, but does not 
injure or inflict inconvenience upon others who are further removed 
from it. It may be even advantageous or pleasurable to those who 
are at a distance, as in the case of church bells (/). 

867. The importance of the division of nuisances into public 
and private lies chiefly in the difference of the remedies applicable to 
each (m), and in the fact that a private individual has no right of 
action in respect of a public nuisance, unless he can show that he 
has sustained some special damage over and above that inflicted 
upon the community at large [n). 

858. A further important distinction is that, whilst a private 
nuisance may be justified upon the ground that the right to commit 
it has lieen acquired by prescription, no amount of time will afford 
a like defence in the case of a public nuisance (o), and that the Crown 
cannot grant to a person a right to commit a public nuisance (p); 
nor can a local authority legalise an obstruction or encroachment in 
a highway or puldic right of navigation (q), unless it is authorised by 
statute to give its consent to what, without statutory i^owers, would 
be a nuisance (r); nor, in the case of navigable rivers, which in 
law are a species of highway (.?), can conservators authorise a 
construction whicji is a public nuisance to the navigation (f). 


(f) Soltau V. De Held (ISol), 2 Rim. (N. S.) 133, 143. 

(m) Roo pp. 547, 550, 552, 574, pew/. 

(«) Roe pp. 647 et ani-, 653, post. 

(o) R. V. (^ross (1812), 3 Camp. 224 ; Jifi'rH v , Sanders (JGIS). Cro. Jac. 490; 
Vooffht V. Winrh (18191, 2 B. & Aid. 602: A -0. v. Barnsley (larpnraiion, [1874] 
"W. N. 37; llla^lihurne v. Somers (1S79), o L. 11. Jr. 1, SJieuntihmi Urban 
Ihstriet Votintil v. Ilahey (1901), 68 J. P. 395 ; Harrey v. Truro Rural 
[1903] 2 Ch. 638; and see title Fisiikriks, Vol. XIV., p]). 589, 592. 

{f ) A -(f. V. Jturridge (1822), 10 l*rico, 350 ; and as to the iuabilify of the 
Crown to make {'runts mtf'rfermg ■with the public ri{>ht of navi{'iiliou or 
fishing in navigable rivors, at least subsequent to the eommoiiw'inont of the 
reign of Edward f., see ibid .. v. I‘arnieler{li>2‘2}, 10 I’me, 378 ; fiVfwnns 

V. Wih'fKt (1838), 8 Ad. & El. 314; Colchester Corporation v. Brooke (1846), 7 
Q. B. 339; Maleamauu v. O'Dea (1863), 1011. L. Cas. 593 ; (Innu v, Whitstable 
Free Ftshers ()HI}ri), 11 H. L. Cas. 192; Simpson v. [1904] A. C. 476 ; 

and soe titles Constitutional Law, Vol. VJJ., p. 113; Fisueiuks, Vol. XIV., 
pp. 676, 588, 

(y) li. V. (irosvenar [Lord) (1819), 2 Stark. 611; Kearns v. Cordmaiver^ Co. 
(1869), 6 C. B. (N. fi.) 388; R. v. I'mi&l Kingdom. lUnine Telegraph Co., Ltd. 
(1862), 31 ii. J. (m. c.) 166, but s(>e 2 B. & S. 617, n.; A.-(i. v. Thames 
t 'onsernators (1862)f 1 Idem. & M.. I ; R. y. Tram (1862), 2 B. & B. 640; 
JLawktns v. Rohtnson (1872), 36 J. P. 756; Preston t'orporation v. Fnhrood 
Load Board{\m), 53 Ji. T. 718; A.M. v. Barker (1900), 83 L. T. 245; A.Al. 
y. Mayo County CmitirU, [1902] 1 1. E. 13; Harvey v. Truro Rural Council, 
[1903] 2 Oh. 638. 

(r) A.-G. y. Cambridge Consumers (Ins Co. (1868), L. E. 6 Eq. 282. 

(s) R. y. Hammond (1717), 10 Mod. Hep. 382; RnU v. Herbett (1789), 3 Term 

Bep. 263; Anon. (1808), 1 Camp. 617, n.; Rose v. Miles (1815), 4 M. & S. 101; 
Colchester Corporation v. Rroedee (1845), 7 Q. B. 339; Rimes v. Pdley {I860), 16 
Q. B. 276; Gann v. iVkUstalle Free Fishers, supra; Orr Firing y. Colguhowi 
(1877), 2 App. Cas. 839; Original Hartlepool Collieries Co. y. (Uhh (1877), 6 
Ch. I>. 713; The ^'/^/^[ISOl] I’. 168; and see, as to navigable rivers generally, 
title Watrks ARi) Watekcoukse^’. • 

(<) «. T. Grosvenor {lordj, sapid; see ll, v, Hollis (1819), 2 Rtark. 636, 
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Part IT.— Nuisances in op Particular Matters. 

Part II.—Nuisances in respect of Particular 

Matters. 

Secjt. 1. — Animals. 

Spb-Skct. At Ccmnnon haw. 

859. The keeping of tiny animals (a) in such a position or in 
such circumstances as to cause material discomfort or annoyance to 
the public in general or to a particular person is a nuisance. If it 
affects the public geneially, it is a public nuisance, ami may be 
punished by indictment or restrained by proceedings taken by 
the Attorney-General; if it violates private rights only, it is action¬ 
able by the individual who is thereby injured. Thus, to keep swine 
near a public place in a town has been held to be an indictable 
nuisance (&); and injunctions have been granted against keeping 
animals in such circumstances as to cause disconilort or annoyance 
to neighbours (c). 

So, if an animal is by nature savage, or, not being savage by 
nature, is known to its owner to be vicious or of a mischievous 
disposition, or if it is intected with disease, it can only be kept 
at the risk of the owner, who will be liable for damage caused 
by it(fO. 

Sub-Sect. 2 .- Sfatutori/. 

860. The keeping of any animal so as to be a nuisance or 
injurious to health is a nuisance capable of being abated or 
punished by summary proceedings (<*). It is not necessary that 
the annoyance should amount to injury to health {J). 

861. In urban districts it is an offence to keep (<i) any swine or 
pig-stye in a dwelling-house, or so as to be a nuisance to any 
person, whether the nuisance arises from the character of the 


(a) Aa t(i damage cau.sed by aiiiinalti, see title Animal, s, Vol. I., pp. 372 
et seq .; and, as to diseased nnimals, see ibid., pp, 419 tt mj. 

(i) R. V. Wifjij (1705), 2 Ld. Kajm. 1163. 

(c) Soe Ball v. Ru>/ (1673), 8 Cli. App. 467; Broder v. SailJard (1876), 2 

Ch. D. 692 (horses in stables adjoining private property); A.-(h v. Bgiiire 
(1906), 5 L. O. B. 99 (a large number of pigs in premises adjoining a village 
street). , 

(d) See title Animat.s, Vol. I., pp. 372 et seq. As to tho misdemeanour of 
bringing a diseased animal into a public place, see ihith, p. 420. 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 91 (3); Public Health 
(London) Act, 1891 (54 & 55 Viet. c. 76), 8. 2 (1) (c); and see p. 538, post. As 
to procedure, see p. 665, 

(/) See Banbury Saniiary Avthmty v. Page (1881), 8 Q. B. D. 97; 
RtaAop AwUar.d Local Board v. Ihahop AurWond Jrmi Co. (1882), 10 Q» B. D. 

138. 

(^) The “keeping” may bo ol a terapoiary character, and the bringing i)f 
Swine on to premises during the day in the course of business, ponding their 
being sent away in the evening by train or otherwise, may amount to “ keciiing, ’ 
although the animals are not fod on tho premises nor kept overnight lUteers 
VT Mariton (189.3), o7 J. P. 584). 

U.L,—XXI. 
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Nuisance, 


Sao». 1. place in which the animals are kept or from the manner in which 

Animals, they are kept (It). Original and continuing penalties may be im- 

posed, and the urban authority must have such nuisance abated 
and may recover the expenses thereof from the occupier of the 
premises on which tbe nuisance exists (»). Similar but more 
stringent provisions arc made for London (k), whereby premises 
within 40 yards of a street or public place are declared unfit for 
the purpose (/), and the user of premises for such purpose may be 
prohibited (/«). 

Provisions 862. In Urban districts, and in any other district affected by 
under Town any Act with which the Town Police Clauses Act, 1817 (u), is 
incorporated, penalties are imposed upon any person who, in any 
street, to the annoyance or danger of the residents or jiassengers, 
keeps any i)ig-stye to the front of any street, not being shut off 
from the street by a sufficient wall or fence, or who keeps any 
swine in or near a street, so as to he a common nuisance (e). 

Bye-laws. 863. UrbaTi authorities (p) may make bye-laws {a) for the 
prevention of the keeping of animals on any premises so as to be 
injurious to health (b). 

Sanitary authorities hi London have a similar power of making 
bye-laws (c). 

SncT. 2. — liruhjcB. 


864. The uon-rej)air of a public bridge constitutes a nuisance 
for whicli the persons responsible for its repair arc liable eithw to 
statutory proceedings or to indictment at common 


ft) T)iffhy V. TP'esi Ham Lurnl Hoanl of Iff alth (IS.’jS), 22 J. P. 301. 

u) Public Health Act, ISTT) (38 & 39 Vict. e. Jfl), s. 17. 

\k) Public Health (Loudon) Act, 1891 (51 & 55 Vict. c. 70), s. 17. 

(f) I bill., H. 17 (4). 

(m) I bid., s. 18 . 

(n) 10 11 Vict. c. 89. 

(o) Ibid., 8. 28, incorjjornted as to urban districts with the Public Health 
Act, 1875 (38 & 39 Vict. c. 55), by ibid., s. 171. 

{}>) As to these, see title Jjooal Government, Vol. XIX, p 202. llural 
authorities may obtain the power of making such bye-laws; see thid., pp. 331, 
332 

(а) As to bye-laws, generally, see titles Methotolib, Vol. XX., pp. 100 et seq.; 
PuMJC IIeai-tii and LocAii Administkation. 

(б) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 11. A bye-law against 
keeping pig.s m a borough, without any qualification as to its being a nuisance, 
has been held bad [fJverdt v. (Irajjes (1801), 25 J. ]’, 041, a case iiuder the Muni¬ 
cipal Colorations Act, 1835 (5 & 0 Will, 4, c. 76), s. 90); nnd so has a bye-law 
prohibiting the keeping of pigs m a rural district within 50 feet of a dw'elling- 
house [Heap v, Burnleif Union (1884), 12 Q. B. I>. 617); but a bye-law for¬ 
bidding the keeping of pigs within 100 feet of a dwelling-house in an urban 
district has been held good {WansUad Locod Hoard of Health v. Wooster (1873), 
55 L. T. Jo. 81 ; see also Lutton v. Ihherty (1885), 16 L. K. Ir. 493, in which 
case the limit of 21 feet was held reasonable; and see Uteors v. Mantm (1893), 
67 J. P. 684). It is not necessary to prove that a nuisance has in fact arisen 
in order to secure a conviction for breach of the bye-law [7'ong Street Local 
Board r. Seed (1874), 89 J. P. 278). 

(c) PqJjlic Health (London) Act, 1891 (64 & 65 Vict. c. 76), s. 16 (1) (c); see 
title METRoi’Oiiis, Voi. XX., pp. 460 et sea. 

{d) As to bridges generally, see title HiunwATS, Stkebts, and Bkidqeb» 
Tol. XVI., pp. 184 et eeq , • 
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Sect. 3 .—Ikmiierous Propprly. 

Suh-Sect, 1. - Public Nuisance. 

* 865. Property which of itself, apart from the use to which it ia 
put {r), is daiigerous may be a public or a private nuisauce accord¬ 
ing to circumstances. If it is so near to a public place, whether 
land or water, as to deter pei'sons from using that place, or 
to luabo such user dangerous or inconvenient, it is a public 
nuisance (,/’), and none the less so because the danger consists 
in the risk of the passenger accidentally deviating from the public 
place, provided that the danger substantially affects the public 
placet//),' which is a (picstion of law and not of fact(/0* Put a 
highway may have been dedicated with a cause of danger on or near 
it (0, in which case there is no obligation on the adjoining owner 
to fence his dangerous property, so long as he does not do anything 
to increase the risk (/.). 

866. Similarly, a building or fence so ruinous as to be likely 
to fall and to injure persons using a highway is an indictable 
nuisance, and the occupier thereof, even though only a tonant-at- 
will. is liable, the quantum of his interest in the prop(uty, and his 
lial)ility to repair it under any agreement or covenant, being 
iiinnnterial so far as the public are concerned!/). 

Srit-SKrr. '2.'-l^rirafe Ntu:i<inre. 

867. When the danger from such properly does not affect the 
public, the liability ol the owner or occupier of the property for 


(f) As to Tisor of piopoity foi diuigonms piirjjoscs, see p b'ii), juist. 

(f) llarncs v. Ward (ISjO), S) C. li. !392; A -O', v. Conduit Collnrif (\i., [ISO,3] 
1 (). It. 301; While v. Philhjis (ISO!!), \h (’. Jl. (n. s ) 24.3 (a iiaviRaMe ruev 
iiiiuln (laiigeu>us l),v im iinpioper campshed); Uarrold v. Watney, |1898] 2 (i, li. 
320, C, A (rotten fence udjounn;? highway); dcwson v. Uatti (ISSO), 2 T. L. R. 
;5Sl ; Fenna v. Claie if' Co., [lS95j 1 Q. R. 199; SdrerUm v. Marriott (1SSS), 
,32 J. r. ()T7, and see cases cited in titles Roiti^daries, Pences, and Pautv 
Wauls, Vol. Ill , ]). 120; IIiouways, Mtheets, and RmuciEs, Vol. XVL, 
pp. 11.3, 1.31 ft seq., Nkglioence, pp. 397 et aeq, ante; Tour; Water.s and 
W,\' i>nicoiii:sEs. 

(r/) llarnesv. Ward, ki',>I(i ; Ifardcastle y. South Yorhshire Uaihnut and River 
Jhtn (■'(». [1809), 4 11. & 07 ; Ilmirmll v. Smyth (1800), 7 tl 11. (n. s.) 731. 

t/i) Ifardcusllc Sotd/t Yorkshtre Railway and Hirer Ihin Go., sit/ira ; lloitnseU 
V. Smyth, siifira C’ases in which the danger was held not to be Mifliciontly 
near arc lihthe v. To/diavi (1007), 1 Roll. Abr. 88; Hinls v. South Yorkslnrt 
Railway and Rmr Ihin Go. (1802), 3 B. & S. 244. 

(?) R. V. Rant (ISGo), Ta). & Oa. 567; Stove v. Jacksov (18.3.3), 10 f!. B. 199 ; 
Fisher V. Prowae, Cooyerx. Walker (1802), 2 B. & B. 770, JTardiastle v Soiiik 
Yorksinre Railway and Rtnr Pint Co., supra; Sinks v. South Yorkshire Railway 
and Itiver Duv Co, tnpra; see Covjiland v. Hard! nyltam 3 Camp. 

398, exidainod in Corintellv. MiiropMan Covmisdonei s of Sewers (1855), 10 
Hxch. 771, 775; Jarins r. Ikan (1826), 3 Bing. 447, explained in Fishery. 
Prowse, Cooper v. Walker, su/irn; and see title Highways, Streets, and 
Biudoes, Vol. XVL, pp. 150,1.37. 

{k) Jl.y. Dant, anpiu, Ilardeastle v. South Yorkshire Railway and River Dun 
Co., supra; Binksy. South Yorkshire Railway and River Dun Co., supra; Cornwell 
y. Metropolitan Commissioners of Sewers, supra; Hoimsell v. Smyth, vuiirg,, 

• (/) R. V. Watts (1703), 1 Salk. 3.37; S. C., sub ntnn. R. v. Watson, 2 Ld, 
Eaym. 850; Harrold v. Watney, sujwa; and see title Boundaries, Fences, 
AND pARTy Walls, Vol. HI,, p, 120. 
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proof. 


damage arising depends upon the relation between him and the 
person damnified, and the duty existing between them (»i). 

Sect. 4 .—ElectticcU Svpply. 

SuB-Si'XT. 1.— Escape of Eledndiy. 

868. The Acts or orders under which electrical undertakings are 
authorised invariably provide that the undertakers are not to be 
exonerated from indictment, action, or other proceedings 'for 
nuisance caused or permitted by them. Under such conditions the 
undertakers are liablefor damage done by the escape of electricity on the 
principle {n) that a person, who brings into being or collects on his 
premises an agent likely to do damage if it escapes, is liable for the 
consequences of such escape (o). 

Sob-Srot. 2. —Overhead li’jVes. 

869. The stretching of wires over real property of occupiers or 
owners, though without being attachment to the property, is 
unlawful if done without their consent, and may constitute a 
nuisance which they can abate or for which they have a riglit 
of action if damage results (p). 

Apart from any special circumstances of danger, the existence of 
wires across public streets at a proper height, so as not to obstruct 
the user of the streets, does not constitute a public nuisance, nor give 
a right of action foi' an injunction to the local authority in whom the 
streets are vested (q). 13ut various statutes require the consent of 
local authorities before wires can be carried over streets (r), and 
in certain circumslanceB («) local authorities have power to make 
bye-laws for the prevention of danger and obstruction from such 
wires (f). 

Bbct. 5 .—Exercise of Special Stalutory Puaers, 

Sub-Sect. h—In Geatrn!. 

(i.) llakx of Ooimtriidwii. 

870. Acts which would otherwise be wrongful may be justified 
as being authorised by statute. Whether or not the legislature has 

(m) See pp. 524, 650 d mp, pod; tsvo also titles NEOLlciEXCE, pp. 426 el sey., 
403 d seij., ante, Tout. 

(h) See p. 528, post. 

(o) As to the responsibilities of undertakers for imisanco, generally, seo 
title JilLECTJUO Lighting and J’oweb, Vol. XII., pp. 563 et setj. 

(p) See Pwlteringy. Budd (1815), 4 Camp. 219; Reiiiwlds v. dlarke (1725), 

1 Sira. 634; Fay; y. Freniire (1815), 1 0. L. 828; dorhett v Hill (1870), 
L. E. 9 Lq. 671; see also Kruytm v. JIari (18ii5), 6 E. & S. 249, 252 ; and 
see, further, title Telkgbaphs and Telephones. 

(f/) Wandsirodh Hoard of ]\orh v. United Tdephone Co. (1881), 13 Q. B. 1). 
904, 0. A.; Finchley Eleetrie Light fb. v. Ftiirhley Urban Oonnril, [1902] 1 Ch. 
866 . 

(f) As to wires of electrical undertakings, see title Eleotbio Lighting 
AND Poweb, Vol. XIL, p. 671; as to telegraph wires, see title Teleg?a?us 
AND Telephones. 

if a) See title High WAYS, STKKEr.8, and Bridges, Vol. XVI., p. 260. 

(1) 1 Hid. In London the whole matter is dealt with by the Loudon Overhead 
Wires Act, 1891 (54 & 56 Viet. c. Ixxvii.). See title Highways, Streets, and 
Bbidgbb, Vol. XVI., p. 206. 
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authorised interference with private rights depends upon the con¬ 
struction of the statute (it) under which the powers are exercised. 
The burden of proof of the authority of Parliament to do the act 
complained of rests upon those who claim the right to do it, and 
they ore bound to show, with sufficient clearness, that the statute 
under which they act does take away ordinary private rights (a). 

871. Statutes which confer a special authority affecting the pro¬ 
perty and rights of individuals must be construed strictly against 
the parties to whom the aiitliority is given, and in favour of persons 
affected (1»), and for the due exercise of such authority it is essential 
that all conditions precedent must have been complied with and 
the prescribed means followed (c), though their fulfilment will be 
presumed after a long lapse of time (d). 

872. The fact that the statute relied upon limits the operation 
of the statutory powers to a particular site does not of itself deter¬ 
mine the question as to the chai'actcr of the works authorised on 
the site {e). 

873. The absence from a statute of any compensation clauses is 
an important consideration in determining whether or not the 
statute confers absolute powers to interfere with private rights; but 
such consideration is not conclusive either way, though the absence 


(«) As to the coiihti-uctlon of statutes, generally, see title STATurES. 

(o) Jhmmirmilh etc. Jtatl. Co. v. Brand (1869), L. R. 4 H. L. 171, 189; 
Clou'ee V. Btaffordahire Botteriea Watei worha Co. (i872), 8 Ch. App. 12o, 139; 
A.-(j. V. Uastiijht and Coke Co. (1877), 7 Ch. 1). 217; Melrojwhtan Aaylu/m 
Ihstrict V. Udl (1881), 6 App. Cas. 193, 208, 213; see Tnimun v. Londmi, 
llruihton and South Coast Rati. Co. (1885), 29 Ch. I). 89, 108, C A.; reversed 
(ISS.'i), 11 App. Cas. 46. 

Ih) R. V. Croke (1774), 1 Cowp. 26; Seales v. Piekermg (1828), 4 £mg. 448; 
see Ikmerara Kleetnc Co. v. White, []907| A. 0. 330, P. 0. 

(c) I.tverjxtol and North ira/es Steamship (h., lAd.y. Mersey Trading Co., Ltd., 

[1909] 1 Ch. 209, ('.A. (deviation from plans); A.-G. v. Mid-Ketvt Rail. Co. 
and South-Eastern Rati. Co. (1867), 3 Ch. App. 100 (deviation from conditions); 
Ferrand v. Bradford Cor^xiration (1856), 21 Jleuv. 112 (defendants restrained 
from diverting a sti'eam without first paying compensation or making the 
statutory deposit) ; Staffotdshire Caned Co. v. Jlallen (1827), 0 B. & C. 317 
(plaintiffs not entitled to recover for damage done to their banks \inless their 
statutory ohhgation to keep the banks in repair \^i)s 2 )roved to have been 
discharged); R. y. Great North of England Bail. Co (1846), 9 Q. B. 315 ; R. y, 
Scott (1842), 3 Q. B. 543; Liverpool Corporatton y. Chorley Waterworks Co. 
(1852), 2 De G. M. & G. 852, C. A. (prescribed means not followed); Brownhro 
y, Mdropdlitan Boatd of Works (1863), 13 0. B. (n. b.) 768; affirmed (1864), 16 
C. B. (N. s.) 546, Ex. Oh. ; Saunby y, London, [Ont.) Wider Conmissioners, [1906] 
A. C. 110, P. 0.; Ue.mni y. Rathmives and Rcdhgar Improvement Cdmmmtoners, 
[1892] A. C. 498; Roberts v. Owyrfai Jhstrict Conniil, [1839] 2 Oh. 608, C. A. 
(inteiierence with flow of a stream without first obtaining consent as required by 
statute); Burnley Co-operative Sortety y. Pickles (1898), 77 L, T. 803 (building 
bridge less than statutory span); A,-G. v. Furness Rail. Co. (1878), 38 L. T. 
565 (the like facts). Where, however, the plaintiff did not allege any right of 
ownership in the soil of the river obstructed, but relied upon a public right of 
passage, it was held that it was not necessary for the defendants to prove the 
Mfilment of preliminary conditions [Al^ahmn y. Great Northern Rail. Co. 
(185]), 16 Q. B. 686). As to the obstruction of rivers, see, further, title Waters 
AMD Watercourses. , 

(d) Chpjms Oil Co. v. Edinburgh and District Water Trustees, [1904] A. C. 61; 
compare title Evidence, Vol. XIII., p. 606. 

* (e) See Jordeson y. Svfton Bouthcoatet and Drypocl Gas Co.. [1898] 2 Oh, 614. 
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of a provision for compensation will generally bo found to indicate 
that private rights are not to be affected {f). 

(ii.) Diifira Alhonliite and Dm'rctionarif. 

874. A distinction must bo drawn between duties which arc 
absolute and those wliicli are discretionary {(f). In the I'oriner case 
liability .arises upon breach of the duty without proof of nttgli- 
gence {h ); in the latter, negligence or misfeasanci' must be shown (i). 

(I'l ) of Hie /\wrf /d, 

875. Acts done under powers granted by ]>orsons to whom 
I’arliament lias delegated authority to grant such powers, for example, 
under provisional orders of the Hoard of Trade, are regarded as 
having been done under statutory autliorily (/.). 

876. Where autlioritii'S are given general powers to effect certain 
sued lied piirjroses, the powers will ordinarily be construed to 

(/) tieo Luinlo') autl NorUt Hail. (\> v. Kruun, [liSa.TJ 1 ('h. Ki, 2J>, 

C. A.; Ifii'hmeniiiHh dr. Ilml <h, Jlntiul (ISC!)), L. ]’. 4 11. L, 171, 21.'); 
Nfiimaulou Uaa (h. v. and Vrnraon. hid (ISSS), .‘>2 W. K. l.'ll, C A.; 
(^I'lisdt Wairnnirh-'i Co. v. HiCou (ISS9), -l.'J \V. 11 122, A : Jlrndi'ord Corjiont- 
lion V. /V/i/tH, 1 Oil. 11.), 152, V. A. , itoidmi'ii v. Sniloii, f^oiifhroiitt'S ittid 

Drijfiool (inn Co., [ISOS] 2 (Jli. SH, 621 l’’(n aoise \vli«-rc tli(>ri' wero no jiit'.nis 

of ohtiuiiiii,'; I'niDjiiMi'-atioii. see Kemirt ami A I'oii Xanijafioii Co. v. WdlicrimjtoH 
(1852), 18 <i. 1». !io \; .lufl no provision for uwardin^it, Kad Fnrnuiidic Corimni- 
iioii V. Aiiiioitt. 11902J A 0. 213,1*. 0.: and soi , fiulln r, htlos CoMrnLSORY 
i’tiu'insE 01 ' liAvo AXU OoMi’KXSA'irox, Vol. VI., ])]). 31, 32, -V), 56; 

( oiu’oi;'loxs, Vol. N 111., pp, 388,389; Minks, Mixlkii.s, and (1I'ai! 1!]K'<, 
Yol. XX., j>p. .iT.S d sfij ; XntiKli’i xce, p. 3(iU, nnh'. 

{i/) Milrojioltfan Asiiliim Ihdratv //(//(1881), 6 A|»]i. ('as 193; LiohIoh 
and llriijhUm /’ail. Co. v. Tri'innn \^1885), 11 App (’as. 4,'}. 

[It) IJoIImoji Ciiton (Inardians v. tSV. f.iointrd's, Slioirdihh, Ifdrii (^1876). 2 
(i. 13. J). 116; liotlui (J'onii1iA'>) v. Kii'hiiihli/ ll'affrirorl.i CoiiiriihuootTn {\^6‘2), 
7 App. (^as. 694; Caltli v SloiUon IVnti rn'oi-h '. (1875), L. 11. 10 (1 1! 153 : autl 
HOO title NeolUiKN'CK, p. 377, unh . mm* also litlo OoKl’ol: VTloNS, Vol Vlll,, 
pp 38i>. 3!)I. 

(<) Uaiiumoid V. SI. I'limrus Veati’ji (1874), Ti. 1?. 9 (’. I*. 316 ; Closmii v. 
Ilrdoii and Jdniwili Lo<'al Hoard (1879), 12 Cli. D. 102, 0. A (iiijunciion ajjaiiist 
pollution ret'usod on (ho gioimd that the dciVndants laid done no act to creato 
or uicreaM' tho pollution, Iml hail only failed in tlieir duty to provide suflicioiit 
syslera of diaiinif^o) ; A.-C. v Diyrhimj Ctnon (Innrihaiii (1882), 20 till. D. 59.5, 
f'. A., a sinnlai' case, Dateman v. HojiUtr iHatnct Hoardoj il orka (No, 2) (1887), 37 
(‘h 1>. 272 ; Fit mini/ v. Afumlndtr ('or/HO'ation (1881), 44 L. T. 517 ; (hhrnHar 
Hanifartj Cmuna'<aioncriiv.(>rJilii{W,\{)), 15 App. Ca.s.400,; A.-C.v.('l(rkeinirll 
I'ediif, [1891] 3 ('ll. 527 (follttwnip (flottao/tv. IJestmi and Isleirorth horal Hoard, 
,‘iii/ira)’, (Iffili'ir V. Hli/tliiuii C'liion. Hinal Hanitary AidIiinaii/{IS91), tin h. T. 338; 
Firdfnn'.a Htrlni Hrnririj Co v. Hirhi/ Cor/maUon, [1894] 1 Oh. 431; liobiiisoii v. 
Worbiif/tou*Cor/iiiridion, [1897] 1 (). 11. 619, (\ A.; linam v. lAvrrpwl Cor/nrraiion, 
[1906] i K. 1). 16f>; (.Queens of ihv Jtiver SUanidnjt Co. v. Fadon, fhhh d" Co. 
(1907),96 Ij. T 901 ; seo also H'l/soa v. Ilalijax ('Wpora/i«/4(lS68), L. II. 3Exch. 
114; (Hirhj v. Uijih i'ommisiao,ins (1864), 0 11. &»S. 743 ; Hli/tli v. Hinuini/hain 
IValprivorb Co. (1856), 11 Exch. 781; WhiMiotive v. Hinnim/ham Canal Co. 
(18<)7), 27 L. J. (EX.) 25 ; Hnool, \. (Irnnd Jiiiidwii WaternoiLs Ltd. (1886), 
2 T. L. 11. 308; dreen v. Clidma IVaierirorks Co. (1891), 70 Jj. T. 547, 0. A ; 
l.imdxrt V. Lourdott Vorporafion, [1901] 1 K. B. 690; Lini/he. v. Clirtdrhurrli 
Vor/xtrrdim (1912).’ 132 L. T. Jo. 418. 

(/*) National Fdephouc Co. v. Habr, [1893] 2 Ch. 186; anti as to provisional 
orders, .600 titles 00MJ‘Uf,S0l!Y I’UUeUASB of IxVND and (.''OlirENSATION, 

Vol. VL, ])p. 8 - 11: ELMCTifie Ekhitino and Tower, V(d. XIT., pp. 662, 556 
<( s«/.; tiAs, Vol. XV., pp. 312 d «ey.; Parliament, pp. 727 d, mj., yoat; 
KMLWAVS and ('.VNALS; StATOTKs; TrAMWAVS and JjIOHT BailwatS; 
Watlk ijuri'Ly. 
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cover any method of effecting those puriioses (/), although such Sbot.5. 
method may not have been known nor have been in existence at Exjsrclse of 
the time when the powers were originally granted (//?). Special 

877. An authority to do specific works includes all things ^wers!^ 
reasonably necessary for the execution of those works (a) ; but an — 
act which does injury to others cannot be justified as necessary, 

within the meaning of a statute empowering undertakers to do 
all other acts necessary for making and maintaining the authorised 
works, merely because it is more convenient or more economical 
from the point of vhiw of the undertakers. The act must also be 
judged by the effect it has upon the accommodation and convenience 
of those whose rights are sought to be interfered with (o). 

Si^B-SsiCJT. 2 .—the E.u*rv.i&e i8 ilumindmry or the Nintanre Ineniahle^ 

878. Where the legislature has authorised the oxcrcir.e of the Oenenil 
powers (p) under consideration and has expressly or impliedly P'lia-ii)!#. 
directed the manner (^) and place in which, and the jnirposo for 
which, the powers are to be exer(‘i.spd, or where, without snch 
directions, the inevitable or natural result of the proper exercise by 

the undertakers of such powers is the creation or causing of a 
nuisance, no liability arises in respect of it(w). 

(/) Ptisliop V. ymi/i (1813), 11 M. & W. 118,• see also v. Khitjsrote 

(1840), 0 Al. & W. 174. 

(m) A^-G. V. Gavihruhje Oonsvmeis (hs Co. (1SG8), li. 1{. G E<i 2Sii. 

(m) Hamwii V. tiotdhivark and Vaiiehall Water Co., [1801] 2 Oh. 400; Saunby 
V. l.uudon {(hit.) Water (tonirnnsioiierb, [1906] A. 0. 110, P. 0. ; Manner v. 

.\'oiil,eni and KoMiern <\mdieA Rail. Co. (1811), 2 By. & Can. (Un. IlSO; Jhrket 
V. Mdrojtohian Jlml. Co. [fhrei tors etc.) (1867), L. ll. 2 11. L 17,'). As to build¬ 
ing a temporary bridge, see Priestleif v. Manchester and Leeds llniU Co. (1810), 

4 Y. & 0. (EX ) 68 ; .SCO A.-U. v. Eastern Couhtnsand Xoithern and Eastern Rail. 

Cos. (1812\ 2 B,y. & (Jim. Cas. 823, and see, fuither, title Couporations, 

Vol. VIII., p. 358. 

(o) Eeni'nclv v. East London Rad Co. (1876), L. Tl 20 Eq. 544 ; R. v. Wycombe. 

Rath Co. (1807), L. K. 2 Q. 15 310; Ruyh v. Golden Valley Roil. Co. (18?.)), 12 
Ch. J). 274; allinncd (1880), 15 Oh. ]) 3,30, O'. A., distingui‘'hing A.-G. v. Ely, 
lladdcnhim, and Sniton Rail. O«.(18G0), 4 Cih. App. 194; Tdlimi {T.), Ltd.v. 

Dtek Kerr & Co., Ltd., [1905] 1 K. B. 562. 

(p) As to waiver of powou- couleired for tho public good, see title (Jokpora- 
TioNS, Vol. Vfll., p. 360; Re Roatli Eastern Railway and Wiljiu's (^ontraef, 

[1907] 2 CJh. 366. 

( 7 ) All obligation to put down wood-javving does not justify the use of wood 
eoakod in creosote which is dotrinumtal to .adjoining property ( West v. Bristol 
Tramways Co., [1908] 2 K. B. 14, 0. A.). 

(f?) Thus, a railway company authorised to construct .a lino within prescribed 
limits is not liable for nuisance occasioned by the proximity of tho r&ilway to a 
highway (if. v. Vease (1832), 4 B & Ad. 30); or for damui'C ilouo by sparks from 
engines, if tlio company is authorised to uso such enginos and has taken 
every reasonable precaution and the best scientitic, mi'ans to prevent such 
injury and has not been negligent in the nuiuagnmcnt of its ongine.s [Vangluin 
V. Taj! Vale Rail. Co. (1860), 6 IL & N. 679; Dmirnsk v. North Biaffordshtre 
Rail. Co. (1866), 4 F. & F. 1058; Simt/i v. London and Boafh TT’esfern Rail, Co. 

(1870), L. E. 6 0. P. 14 ; Port Glasijow and Newark Baihloth Co. v. Caledornnn 
Rad. Co., [1893] W. N. 29, IL L.; Rhafteahury (Earl) v. London and South Western 
Kail. Co. (1896), 11 T. L. B. 269, t). A.; Canadian Pacific Railway v. ifo//, 

[1902] A. 0. 220 , P. C.; but as to the statutory liability of a railway cfimpanv 
to compensate for damage to agricultural land and crops caused by spai'ks fium 
engines, see Kailway Fives Act, 1905 (.') Edw. 7, c. 11); titles AGRicui/rcKE, 

Vft. I., pp. 278 et seg., Bailways and Canals); or for damage caused by 
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SHOT. 5. 

Exercise of 
Special 
Statotoiy 
Powers. 

Principles for 
exercise of 
powers* 


SUB-Sisctt. 8 .—WJifre the Exercise is Permissive 

879. Where persons, whether for the purpose of profit or for 
the benefit of the public (6), are authorised by statute to effect a 

vibration duriuc iho proper working of the railway [Hammersmith etc. Rail, 
(h. V. (18(55)), L K. 4 II. L. 171; A.~Q. v. Mdropuhtan Rail. Cn., [1894] 1 

U. B. 384, C. A.); or the noise and inconvenience of working 

Urighton Rati. (h. v. Trtnnan (1885), 11 App. Cas. 45); but tho company is 
liable for nuisa nee caused by smoke from its engines, since the emission of smoke 
is prohibited and poualibodW statute [Hmiihy. Midland Rail. Co. and Lancashire 
ami Yorkshire Rad, Co. (1877), 26 W. 11. 10; and see p. 515, jwst), where theie 
IS negligence in the use ot its engines [Freeniantle v. London and North-Western 
Rail. Co. (I860), 2 K. & F. 337; on appeal (1861), 10 C. B. (n. s.) 89; Rliss 
London ami Xorth-WesUru Rail. Co. {I860), 2 P. & P. 341; Longman y. 
a rand Junction Canal Co. (1863), 3 F. & P. 736); or whoie the comimuy has no 
power to use steam locomotives [Jones v, Festinioif Rad. Co. (1868), L. Hi. 3 
(i. B. 73.5); or where, having used properly equipped engines in .a proper 
manner, it has negligently left combustible inatlei- along its banks likely to 
lie ignited by spajks [Smith v. London and South U'estem Rati. Co. (1870), 
L. E. 6 0. P. 14). As t,o burden of proof, see Riggot y. Kastem Counties Rail. 
<h. (1846), 3 0. B. 220 ; Aldrnhjey. Creat Rati. Co. (184l),3Man. & Ct. 

515. Other instances in which injury has been justified under statutory powers 
are:—restriction of access to premises by altering a roadway [Rriftah Cast Flute 
Manufacturers [Covernor etc.) y. Meredith (1792), 4 Term Itep. 791; Roidtim v. 
(howthr (1824), 2 B. & 0. 703; East Freeniantle Corpotahm y. .limns, [1902] 
A. 0. 213, P. V.), (lainago to premises consequent on the opening of flood-gates 
[Whiiehonse y. Rirminghnm Canal Co. 0857), 27 L. *f. (ex.) 25; Lis on y. Metro- 
jiolifan Board of Wmks ( 1881 ), 7 Q. B. 1). 418; distuiguUliod in iVice’a FaUnt 
Candle Co., Ltd. v. London County Council, [1908] 2 (.’h. 526, 0. A.); pollution 
of a stream after sutisfj’ing the .statutory rcquircmonts to use the best known 
process of purifying before discharging the effluent [Lea (hnservaney Board y. 
Hertford Corfioration (1884), 48 J. P. (528 ; for a case of pollution in which it 
was held that there was no .statufory protection, see A.-it. y. Haihiey Loral 
Board (1875), L. II. 20 Eep 626): inforference with a telephone or telegraph 
system by an electric tiamway [.Xulional Teh phone Co. y. Raker, [1893] 2 Ch. 
186; Eastern and South A/rtran Telegraph Co. y. Cape Toum Ttainways Co., 
[1902] A. 0. 381, P. (’.): insertion of poles for tramways in the subsoil [Eseott 

V. Neurport Cotpuralwu, [1904] 2 K. 15. 369 ; Fareh/tm Loral Board and Farehiim 
Electric Light (*o. y. Snath, [1891] W. N. 76); obstruction of ancient lights by 
erecting bnUdbigs [Bedford [Fuhe) y. Damson (1875), L. E. 20 Eq. 353: Wtgram 
y. Fryer (1887), 36 Oh. D. 87 ; see title Easements and Pkokits a Prendhe, 
Vol. XI., p. 283); flooding of mines by tho making of a canal caused by owners 
of the former working in the oiiliiiary way [Dunn y. Birmingham Canal Co. 
(1872), L. B. 8 Q. B. 42, Ex (’h.); annoyance caused by things rea.souably 
necessary for the execution of the authorised works [Harrisin y. Southtoark amt 
VauxhaO Water Co., [1891 ] 2 Cli. ‘JOO ; compain Knight v. Jsle of Wv/ht Elerinc 
Light and Fower Co. (ISHH), 73 L. J. (I'ji.) 299; Ash v. Great Northern, 
Fu'cadilly, anil Brompton Rad Cn (1903), 19 T. Ij. E. 639; Allison v. City and 
South London Rail. Co. (1892), Times, 24th IVbruary; and see p. 522, post); 
ohstructiod of navigation by consUueting a i>ior and floating wharf [JoUiffe v. 
II allasey Loral RiArd (1873), fj. |{. 9 (.’. P. 62), or railway embankment [Ahrahau 
V. Qreod Norlhern Rad. Co. (1851), 16 Q. B. .)86); and see and compare titles 
CoBTOBATlOMS, Vol. VIII., p. 389 ; Erji('TKIC LlOUTINO AND POWBB, VoL XII., 
p. 583; Oa 8, Vol. XV., p. 359, HiunwAYs, Stueets, and BnroaEs, Vol. XVI., 
p. 152: Mines, Minekals, ami (irAiiitiBs, Vol. XX., pp. 578, 580; Watebs 

ANT) WATEUCOl’H.SEa. 

(5) Ruck V. fri//ia»n« (1858), 3 II. & N. 308; Southampton and Itehin Bridge 
Cn. V. Southampton Loial Board (1858), 8 E. dt B. 801; Whitehouse v. Fellemvi 
(1861), 10 0. B, (n, 8 .) 765; Coe y. Wise (1866), L. E. 1 Q. B. 711, Ex. Uh.; 
Mersey Jiocks Trustees v. Gihh (1866), L. E. 1 H. L. 98; Collins v. Middle Level 
Commissioners (1869), L. H. 4 0. P. 279; Winch v. Tkamies Conservafors (187^, 

L. E. 9 C^. P. 378, Ex. Oh.; see Broadbent v. Imperial Ous Co. ( 1857 ), 7 1)© Cr. 

M. & 0. 436, 162; Bradford Corporation t. Rirkles, [1895] 1 Oh. 145, 152, 0. 31. 
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particular object, and are granted powers in that behalf, they are 
bound to exercise their powers, whether in the original construction 
or in the subsequent maintenance of the authorised works, with due 
regard to the common law rights of others (c), but not necessarily 
to provide for every possible contingency (d). 

The powers must not he exercised in an oppressive manner 
when that can be avoided, nor must unnecessary iniury be 
caused (r). 

The right to commit a nuisance in the exercise of permissive 
powers has been negatived in the following cases: in providing 
public urinals (/'); in providing hospitals under the directions of the 
Local Government Board, where the provision was not made com¬ 
pulsory (q); in irrigating lands by the compulsory diversion of 
streams and running the water off through adjacent lands (h); in 
taking water for a canal from a stream, when that stream 
had become polluted, thus creating a public nuisance (i); in 
the running of tramways, as by using brine to keep the mad 
clear of snow (h\or by using raised rails during rocoustiuction (/), 
or by noise and smells from stables (m), or by not taking reasonalilo 
care in attending to the lines (n) or in driving the cars (o); in 


SHOT. 5. 

Exercise of 
Special 
Statutory 
Powers. 

l‘()weTB not to 
be exerciBc«l 
oppreBBively. 

IllubtralionB. 


(c) S(o Geddis v. Bam Jlesercoir {Pro)»if tois) (1878), 3 Aj)]). Can. 430, per 
Lord llLAOKIUfRN at pp. 45.5, 456 ; Metropolitan Anylum DifitriH v. Htll 
(1881), 6 App. Gas. 193; Gae Ltyht and Voice Vo. v. St. Mary Ahhott'e, 
Kmsniyton, Vestry (1886), 1.5 Q. B. f). 1, C. A. ; tUm'es v. Staffordshire Potteries 
Wnierworks Vo. (1872), 8 Ch. App. 12.5; Arnold v. Furness llail. Vo. (1874), 22 
W. E. 613 : Finmieh v. Fast London ItaiJ Co (1870), L. E. 20 Eq. 544 ; 
ItoHtjhton V. Midland and Great U'es/eJM Jlatlirat/ o/ Maud, (1873), 7 1. E. G. L. 
169; Blvjh V. Raihanyan Jlrainaye Board, [1898J 2 I. E. 205; Bolnrh v. 
Vhartny Cross, Fusion, and Hamjiskad Bail. Co. (1903), 87 L. T. 732, following 
Fast Frceniantfe Corporation v. Annois, [1902] A. G. 213, P. C.; Manley v. St. 
Jlelene Canal and Bail. (\). (1868), 2 H.' & N. 840; IViyytns v. Boddinyion 
(1828), 3 G. & P. 644, A.-G. v. Furius^. Bail. Vo. (1878), 38 T. 556. 

((/) The j)ower to provide a bridge lor ordinary traffic as then existing does 
not iniiiort a duty to provide in the future a bridge for extraordinary weights 
[It. V. Fast and West India Doek Vo. (1888), 60 L. T. 232). As to extraordinary 
traffic, see title Highways, ^tbeets, am) Bkihqes, Vol. XVI., pp. 172 et set}. 

(e) Soe (*oa/i \. Clarence Bail. Vo. (1830), 1 Eu-ss. & M. 181; Bm oey. Great 
Eastern Bail. Co, (1873) L. K. 16 E<|. 636. 

[/■) Vtriion V. St. Janies, Westminster, Vestry (1880), 16 Gh D. 449, 0. A.; see 
liiddidph V. SI. Georye, Ilaiiorer Square, Vestry (1863), 33 L J. (on ) 411, 0. A. ; 
Sellors V. Matlock Bath Loral Board (1885), 14 U. B. I). 928; Farisli v. London 
Vnr)H ration (1901), 67 J. I*. >55 ; Lrynian v. Bissle Urban Ihsirirt Council (1902), 
76 J. P. 66. . • . 

[g) Metropolitan Asylum Didiict v. FIiU, supra (crectiwu of a hospital 
for infectious diseases so as to be a nuisance to private owners), approved 
m Canadian Pacific Baihuay v. Parke, [1899] A. G. 535, P. C.; A.-O, v. Coltiey 
Jlatch Limatw, Asylum (1868), 4 Gh. App. 146 (pollution of a stream by drainage 
from the asylum); see A.-G. v. Birmtnyham Borovyli CoinuU (1858), 4 iC. & J. 
528. 

{h) Canadian Pacific Baihcuy v. Parke, supra. 

(t) B. V. Bradford Naviyatum Vo. (1865), 6 B. &. S. G'Jl. 

\k) Oyston v. Aberdeen Ihstrid Tramways Co., [1897] A G. 111. 

(I) Tilling {T.), Ltd. v. Pick Kerr A (\i., Ltd., [190.5] I K. B. 562. 

(wi) Bapier v. London Trainmays Co., [1893] 2 Gh. .>88, G. A. * 

(7t) Sadler v. South Staffordshire and Birmingham Dislrut Steam Tramways Co. 
(U89), 23 a B. D. 17, 0. A. 

(o) Bailee v. Norwich Flecinc Tramway Co. (1902), 18 T. L. E. 662, 0. A. 
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JSUISANCE. 


Sect. 6, repairing roads by using heavy steam rollers {p ); in using locomo- 
Exercise of tives on a railyray bo as to cauBe a nuibance by smoke from the 
Special engines (</); in granting a licence to erect an embankment which 
Statutory obstructed the right of access of riparian owners, when the statute 
Powers, under which the licence was granted gave the power of granting the 
licence so only as to justify an obstruction of public navigation (a); 
in the discharge of sewage (5). 


PtOTlSO 
preserving 
remediefl (or 


880. An express proviso contained in a statute that in the event 
of a nuisance being caused the rights of action of third parties in 
r(‘si)ect thereof shall remain unprejudiced, amounts to a permis¬ 
sion to exorcise the powers conferred by the statute, but if in 
doing so the undertakers occasion a nuisance they must bear the 
consequences, w'hether the nuisance has been caused by their 
negligence or otherwise (f). Thus, statutes which allow the use of 
locomotives on highways subject to certain conditions being fulfilled, 
preserving all liability for nuisances caused, do not exempt from 
liability a person so using locomotives, even though he has 
fulfilled all the requirements of the statutes or all the rc'quire- 
ments imposed by byo-law’S made under the statutes (d), and 
has not been guilty of negligence in the construction or user of 
the engines (c), unless there are words in the statute expressly or 
impliedly limiting liability to a specific class of acts or omissions (/’); 
statutes which impose upon a local authority the dnty of effectually 
draining its district and confer upon it power to drain into the sea, 
rivers and streams, with a proviso against committing a nuisance 
thereby, do not authorise or justify the pollution of such waters (<](); 


(j>) Oax LiijJif ahif Cohe <*o. \. Ahl>oU'x, l\eiii,in<jtoii, TfAi//;/(18S5), lii 

Q ii. i). 1, ('. A.; ('hirhrsier (WiKmiUnn v Foster, [190(5] 1 K. B. 1(57. 

.</) Hyiuth V. Mvllttiiif Ituil. Fo. and Lutteas’iire and Yorhslivre Rail. Vo. (1877), 
2(5 W. B. 10. 

(a) Itijon V. Fixhmoiijffjs' t'o, (].S7(I1, 1 Ajij) (-.’is. 6C2. 

(h) Si'O cases cited ia note (//), in/iv, 

(f) See also title CoRronA'i i(»N.s, Vol VITl., p. 3H9; 0.\s, Vol. XV., p. 359; 
m>d as to negligence generally, see title NiifULiOKNCE, ]^). 357 et seq., ante. 

{d) Rowell V. Fall (iHiO), 5 (i. B. D. 597, (.\ A. (sparks from an engine); (lakr 
Rau'son (1889), 6 T. Jj. 11. 17, 0. A.: Rantwirk v. Uouers (1891), 7 T.L. 11. r>l2 ; 
Jfferyv. Ft. Funcras Vesiry (1891), 63 L. J. (q. b ) 618 ; Watkins t. /ieddui 
(1861), 2 F. & I*'. 629 (frighh'iu’iig horses). As to whether nud when a motor 
Tohicle used on a public road is ji luiisanco by moans of its liability to skid, see 
V. fjondmi General Oniinlms Go., [1909] 2X. B. 652, 0. A.; WaJton {Isaac) <l 
Gil. V. VanguardMotorhm Go., Gihhona v. Same(1908), 25T.L. B. 13. As totiullic 
^n streets, see, generally, title ScjiBET and Ahiual Tiiafiuo ; Farher v. London 
(Jenfral Ommims (Jo., Ltd. (1909), 101 L. T. 623, C, A. 

(e) Chichester Cor^mation v. Fuder, supra (locomotive so heavy as to break 
nnderground pipes); Arinaijh I'lium Gmrdiansy. Bell, [1900] 2 1. 11, 371, A, ; 
see also Gas Lvjht and Coke v. Ft, Man/ AhhoU's, Kcusincjton, Vestry, 
supra; A.-G. v. Frott, [1904 j 1 K. B. 404, 0. A.” 

(/) E.g. in BrocJdehvrst v. Mniirhester, Bury, IhxJidale and Oldham Fleam 
Tramways Go. (1886), 17 Q. B. I). 118, whore the liability was limited to damugi' 
cansed by the act or default of the defendants or their servants, in which case 
the defendants were held not liable for a pure accident caused by a horse shying 
ac a tramcar. 

(y) Oldiiker v. IlutU (1851), 19 Beav. 485; A.~0. v. Luton Local Board of 
Ilsutth (1856), 2 Jut. (n. h.) 180; A.-G. v. Birminyham. Borough Goiiwil 
(1858;, 4 K. & J. 528; Mamhester, Sheffield etc. Rail. Vo. v. Wor/csop Board 
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nor do statutes with a similar proviso empowering bodies of persons Sect. 5. 
to snpplj' electricity or gas protect undertakers from liability for Exercise of 
jduisauce (/<). Special 

Statutory 

Sfij-Sect. 4 . —ir/im f/ir M(uJe of Exercise is Durretioiuirt/. Fowors. 


881. Where public bodies are given a discretion in the exorcifle 'ic'nerai 
of powers conferred upon them by statute, the courts will not inter- 

fere with the exercise of that discretion so long as it is exercised 
hond fi<U and reasonably (j); and in exercising their discretionary 
statutory powers local authorities are under no obligation in the 
proper exercise of those powers to protect the interests of individuals 
which are aflected by such exercise unless there is something in 
the statute by ■wbi^•h the powers are conferred to impose that 
obligation {1). 

Sect. G.— Gaitworks. 

882. Statutes and provisional orders authorising the making and PtafutoTy 
sui)plying of gas almost invariably incorporate the prendsions of 

the (iaswfnks Clauses Act, 1H47 (/), or contain a similar exju’ess 

of Ifrallli (IS.'iU), 23 Boav. J98; Ilufder v. Croii</on I.oiof Homd of Ihodli 
(I8(i2), 0 ]j. T. 778 ; v. Mtiropolitaii ffoaiif of Jror/.'H (1803), 9 L. T. 139 ; 

.[.-(I. V. Kinyslon-oH-Thantf$ (Corporation (18(55), 34 L. J. ) 481 ; ((aiorv. 
f.cit'ishaia Hoard oj ll’or/i^i (18(54), 5 li. & S. 115, 127, Kv. C!li ; (fol Juioid. 

V. Tunhrid'jf ?IWs Improwmait (kmnnmionm (18(5(5), j Cli. Apj). 319, 352; 

A.-(i. V. Richmond (1866), L. R. 2 Eq. 30(5; (Ho'tbop v. Heston ami Isleirimth 
[.oral Hoard (1879), 12 Ch. 1). 102,0. A.; A.-<S. v ].&'(('. (‘ovpornUoii (1870), 5 Cli. 

Apj). 583; A -d. V. horihcster (loritoratinii (15)05), 93 Ij. T. 290; llairimjton 
[Kail) \ Dtrltj Cinpi>ratu>ii, [1905] 1 Ch. 205 , Foster v. ]] arltlim/lon Urban 
(\iirnil, [1906] 1 K. B (548, (5. A.; Oioen v. Fapersham Uorporalmn (1908), 

72 J. I*. 404; siffirmed, 73 J. P. .33, 0. A.; Price's Patent Uandle Co., Lid y. 

London Uonniy (hiimtl, [1908] 2 ('h. .')26, ('!. A. As to drainage gojipvally, see 
title Si-.WKRS AND PuAiNS. As to pollution of water, see, further, titlo W-Vi’ERS 
AND WATEUCoritSES. 

(/i) Hhclfcr V. ('ity of London Kleilrn Liyhtimf Oo y Miii.rs Urtmcn/ Co. v. 

Cili/ of London Klectnr, jAt/hftng f'o., [1895] 1 Ch. 287, C. A. (vibration and 
noise from machinery); Jorde.son v. Hutton, Soutinoates and Jliyimol (fas Co,, 

[1899] 2 Ch. 217, C. A. (withdrawal of support and obstruction of aiuTcut lights); 

Cdiretl V. Hi Panrras Horoagh Comiril, [190'^ 1 Ch. 707 (vibration from now 
machinery); Ikmerara Kleririt Co., v. llVufe, [1907] A. C. 330, P. 0. (noise imd 
vibration) ; Mvlwood & Co., Ltd. v. Manchester Corjwivtim, [1905] 2 K. 15. 597, 

(! A. (daiuago by explosion) ; A.-<l. y. Gaslight and CoLe Co. (1877), 7 ('b. D. 217 
(miisance alleged to be inevitable if gas of the statutory standard avus to be 
mauufiictai'ed) ; Wise v. Mdropohfan Khetric Hupjdy Co. (1894), 10 T. L. 1{. 

446 ; Knight v. Tsie of Wight Filnirit Light and Power Co. (1901), 73 ]j. J. (cH ) 

299 ; and see titles I'Ilectrio Lujuting and Power, VoI. XII, pp. oOOef so/. ; 

(Ias, Vol. XV., pp. 322, 3.)9 et sc,i 

(j) liiddnlph v. Nt. Georgde, Hunorer Hgnare, Vestry (186.5), 33 L. J. (cH.) 411, 

C. A.; Fvihesv. Lee Conseruancy Jioard Ex.J). 116, Cernonv. St. Janies, 

Westminster, Vestry (1880), 1(5 (111. Tb 449, C. A.; Chaplin (IP. If.) ifc Vo., Ltd. v. 
Westminster Corporation, [1901] 2 Ch. 329; Westminster Corporation London 
and North Western Railuny, [1905] A, C, 426 ; Mayo v. Heaton Urban District 
Council (1903), 68 J. P. 7 ; Wilkinson y. JfiiU etc. Railway and Dock Oo. (1882), 

20 Ch. D. 323, 0. A. The court will give the public body credit for being the 
best judge of its reqtiiiements (J.-&. v. Great Kastern Rail. Co. [1871), 6 
Oh. App. 572). * 

(k) Hoathivark and Vauxhall Watei' C<h v. Wandawm'tli Board of Worlcs, f 1898] 
lOh. 603,0. A. 

(0 10 & 11 Viet. c. 16. 
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Principles 
governing 
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provision preserving the liabilit^r of the undertakers to indictment 
or other legal proceeding for nuisance caused in the making and 
supplying of gas (m). There are also numerous statutory provisions* 
for the protection of water from pollution by gas washings and the 
like (n). 

Rh(JT. 7.— lli(fh ivays. 

883. Any unlawful interference with, or obstruction of, a high¬ 
way which materially renders it less commodious or safe for ordinary 
uses by the ];>ublic is a nuisance. 

The interference or obstruction cannot be justified on the ground 
of sanction by the highway or other local authority, unless it has 
statutory power to give such sanction; nor on the grounds that 
notwithstanding the interference or obstruction sufficient room for 
passage has been left, or that the part obstructed is not metalled 
or made up or is not habitually or ordinarily used by the public 
for passage, or that the interference or obstruction complained of 
is or will result in a great benefit to many of the public (o). 

Sect, 8 .—Nciijhhovruuj OinuTs, 

Smi-SEOT. 1.— hi (Jenernl. 

884. Every person is required by law to exercise his right.'?, 
w'hether over his own or public ju’operty, with due regard to the 
co-existing rights of others, and an unreasonable, excessive, or 
extravagant exercise of his rights to the damage of others con¬ 
stitutes a nuisance in law. Thus, a person is guilt.y of a nuisance 
who, in the exercise of his right of access to his premises 
either on a public highway (p), or a public navigable river (q), acts 
so unreasonably as to havo no regard to the similar rights of access 
possessed by his neighbours; or who, during building operations, 
uses excessively one passage when he might reduce the incon¬ 
venience to his neighbours by using others which are available (a); 
or who uses an exceptionally heavy traction engine on the highway 
so as to break underground pipes (h ); or who carries on disturbing 
building operations dming the night without any real necessity (c). 

Ttw) Soe Gasworks ClauHcs Aci, 1847 (10 & 11 Viet. c. 15), s. 29. 

(«) See title Gas, Vol. XV., pp 3.79 et set/. 

(o) See genenilly, on this eubjei-t, title IItuiiways, Stkeetb, and Bhidoes, 
Vol. XVI., ^p. 49,‘l51 et set/. 

{j>) Benjamin v. Btorr (1874), L. 11. 0 C. P. 400; A.-G. v. linghion and Hove 
Go-ofieraUve Supply Aesociation, [1900] 1 Ch. 276, 0. A.; see title Highways, 
Stkeuts, and Piuidges, Vol., XVI., pp. 60, 61, 155. 

[q) Original Hartlepool Collieries Co, v. Gihh (1877), 5 Oh. D. 713; see title 
"Wateks and Watbecotjusbs. 

(a) Frtlz V. ffoheon (1880), 14 CL D. 512, 

(5) Ohichtstrr Corporation v. Foster, [1906] 1 K. B. 167; see Cae Light and 
Coke Co. V. St. Mary AhbrM'e, Kensm^on, Vestry (1865), 15 Q. B. D. 1, 0. A. 

(r) See, on the one hand, Wehh v . Barker, [1881] W. N. 158; Beamnord v. 
Fmery, [4675] \V. N. 106, 0. A.; Benvland v. Doner Harbour Board (1898), 14 
T. L. E. 365, C. A,; JApman v. Bidman (George) i: Sons, Ltd. (1904), 91 L. T. 
132; on the other, Clark v. Lloyds Bank, Ltd. (1910), 79 L, J. (oh.) 645, 
following Browning and Heseltine v. HarrotEs Stores (1902), Times, 13th Augubtf 
and Slump v. Byewofor (1902), The Builder Kewsjiaper, IQth August; Ashy- 
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Sub-Sect. 2.— Jujvry to Property, Sect. 8. 

(i.) fn (lenerah Neighbour* 

885. Any material damage, actual or prospective, to the 
corporeal hereditament of a person by another in tlie maiiagcmont 

of his own property amounts to an actionable nuisance, unless it juautiable! 
can be justified as the natural result of a reasonable use of his 
property (d), or as having been authorised by statute (c), or as 
having been done under agreement, exjiress or implied, between 
himself and the person affected ( /), or as being due to some act or 
default of the person affected, or to vm major, oi‘ the act of God, or 
to the act of a stranger ((/). 

886. Instances of injury to property, or interference with rights illustrations, 
in respect of property (/i), are most commonly found to arise from 
excavations causing subsidence (/), from vibration in the execution 

of works (/.), from the escape of water or noxious funicb (/.), or 
animals (/w), from the use of property for dangerous purposes (//I, 
from interference with light and air (o), or rights of access (p) or 
rights of way {q), or from an excessive or extravagant exercise of 
rights (r). 

(ii ) (h'fhhfity l^hfr of ProjHrfy. 

887. Owners or occupieivs of land are legally entitled to use or Extent of 

occupy their land for any purpose for which it may in the ordinary '‘S*^**- of nsfr: 
and natural course of the enjoyment of laud ho used or occupied, > 

and they are not responsible for damage sustained by the property 

of others through natural agencies operating as a consequence of 
such ordinary and natural user or occupation (s). 


Great Northern, PuiudiUif and Urompton liatl. th. (1903), 19 T. 1. li. (539 ; 
compure Poherta v, Vharitxf Crosi, En$ton,.and Hampstead Rnil. Cu. (15103), 37 
L. T. 732. 

(d) See the text in/nt. 

[e) See p. .719, ante. 

( / ) See title Tort. As to a prescriptive r^ht to eomuiit tho act, soe p. 563, 
post. 

(q) See p. 66-1, post, and see titles Neoiugence, pp. 467 et so}., ante Tort. 
(/() As to interference with easements generally, see title Kabrmknts and 

Profits a riiBNiuiE, Vol. XI., pp. 330 el seq. 

1%) As to this, see Easements and Profits a Prendre, Vol. XI, pp. 319 
et seq ; Mines, Minerals, and Uuarribs, Vol. XX., pp. .'iTO ei seq. 

{k) See Hhetfer v. City of London Elerfnc I.iyhiinq Vo., Mtnx's Brewery Vo. v. 
Ciiy of London Electric LighHnq Vo., [1895] 1 Oh. 2S7, 0. A. , 

(/) See pp. 628, 629, jxist, , 

(m) See p. 613, aide. 

(n) See p. 630, post. 

(o) See title Easements and Profits a Prendre, Vol. XI., pp. 297 et teg . 
(/>) See title Highways, Streets, and Bridges, Vol. XVI., pp. 59, 60—61, 
(y) See title Easements and Profits a Prendre, Vol. XI., pp. 295 et seq . 

(r) See p. 524, ante, and see p. 527, post. 

(s) See Jtyhinds v. Fletcher (1868), L. K. 3 H. L, 330,j>cr Tjord Cairns, L.C., 
atp. 338; Mest Vwmherland Iron and Steel Vo. v. Kenyon (1879), 11 Ch. D. 782, 
0. A., per Bhett, L.J., at p. 787 ; Salt Union, Ltd. v. Brunner, Mowi & Vo., 
[1906] 2 K. B, 822. Thus, no liability arises when, by the ortlinary wftrhing of 
mines, subterranean water is tapped .so as to dry up a well or the under stratum 
in adjoining property {Acton v. BlnndeU (1848),"12 M. & W. 324, Ex. Oh.; 
Popplewell V. aodkimon (1869), L. E. 4 Plxch. 248, Ex. Ch.; see also Smith v, 
Fletcher (1874), L. E. 9 Exch. 64, Ex. Oh.); or is liboiated so as to flow by 
natural gravitation into adjoining mines {Smtth r. Kennck (1849), 7 C. B. 515; 
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So in the caee of adjoining or neighbouring buildings or 
premises, each of the respective owners or occupiers is entitled to 
the full use and enjoyment of his property in the ordinary manner 
of its use and for the ordinary purposes for which premises are 
designed, and, so long as he confines himself to such user and 
exercises such user and enjoyment in a reasonable manner, havitig 
regard to surrounding circumstances, he is not guilty of committing 
a nuisance (/). 

888 . As a general rule, no act can be justified as an ordinary 
user of premises which in fact results in a state of tilings amount¬ 
ing to a substantial interference with the ordinary use and enjoy¬ 
ment of proiierty by other persons (a); and a person who injures 
the property of another or disturbs him in his legitimate enjoyment 
of it cannot justify that injury or disturbance as being the natural 
result of the exercise of his own rights of enjoyment, if ho exercises 


Baird v. Wtlhami^t.a (ISOJj), 15 (\ JB, (n. s.) 376), evei> the defondunt 

knows wbat tlie coiusecjnences of buch. workmp; will bo (?/>«./.); or is pennod 
back HO fia to Wood an iidjoiniiig iriine {Loma.r\. (1870), 30 Ii. J. (on.) 8311; 
or when tho effort of such working is to admit a rivoi winch may flood the 
ininob of plaintiff and dofondant v. Lva (187*1), L. 11 10 Kq. llo), 

orlocauae j; subsidence and cracks in the defomlant’s land thiough which nun 
collects and oscaj'Os into flm dofondantV, and tlicnco into the idaintiffV, mino 
V. Fhiihfv (1874), L. IJ. Exek. (M, Ex, Ch.; IVilfuni v. W taldtll (l8Ti)), 
*2 App. t^^as. 95) ; or when, by diaiuing oi excavating iii his proptTty, a poivou 
withdraws the suhternineaii water which supports the neighbouring land 
[BvppUindl V. liodkinwN (1869), L. It. ■! E\ch. 218, Ek. Ch. ; conijiaie Jurdibiat 
V fiuifilKoaii's aud Drt/imttl (Slat^ f o , [ISPJJ | 2 rh. 217, C. A., wdicie running 

silt was withdrawn; FUtdter v. Birhculaad ( nrporafwhy [1*^66] I K. B. ()05j; or 
dries up the sources of sujiply to a stream Hi* hard^{\>^o{))y 7 II L. 

Cas. 319); or when, by draining his gravel pits, the defendant jirevents a riparian 
owner lower down the stream from growling his watoicrcss so well as foimeily 
{Weeks v. Ilcward (1862), 10 W, B. 557); or when an owmer refrains fumi cutting 
thistles which ha\e grown naturally on liis land and the seeds of which have 
consequently been carried by the wind to his ncighbour’.s fields {(dlts v. Jralher 
(lb!K)), 24 Q. B. I). 656); slms further, titles AuKicuiuruE, Vol. L, p. 295; 
Easements and I'kofiis a Bhenduk, Vol XL, p. 312; Mixes, Minerals, 
AND (ll^ARlMES, A^’ol XX , p|). 589—591 , NECil.KjEXOK, p 396, anff. 

{() Thus it has been held a justifiable user of jnenu^es, for winch no liability 
ai’ises for the inconvonience caus(>d, Avhen a jicrson has pulled downi the wall of 
a vault in ignutanco of the exisleuco ol an adjoining vault [Fhadwivh v. Tratrer 
(1839), 6 Bing (N. r.) 1, Ex Cli.), when he has stored timber on tho roof of Ins 
building whoieby his noigliboui^ chimneys woie caus(*(l to smoke {Bri/aftt v, 
Ltfever (1879), 4 (L P. 1>. 172, i\ A.) ; wlmn ho has used a luwoi floor of promises 
for manufacture with a heating ai)paratns, ignorant of the fact that the business 
on the upper floor was sensitive to lioat, the heat from below not being such as 
to cause intonvenience or personal disixmifoit to tho 2 >Grsons working above 
(liohtnsaii v. (1SH9), 41 Lin I> 88, (’. A.), or wlien ho has used his 

dwelling-house for music, and singing lessons v. Ihtrei/j [1893] 1 Liu 

316), or a crocln* {Moi/ v. /87ooj> (1909), 25 T. L. 11. 262); comjuiio cases eded in 
note (fr), p. 528, post 

(a) Walter Y *8V/A (1851), 4 l)e (1 & Sin. 315; Baihfordy. 77/ryi/f ;/(1862), 3 
B. & S. 62, 66, Lx. Oh, ; (^ai r// v. Ledhiiter (1863), 13 (B. (n. s.) 470 flirick burii- 
iugnoar dwelling-houses); Bonfoti v. North Btofforthhirc llaiL (1852), 5 I>o 

G. & Sm. 584 (attracting to a reservoir large crowds of persons, who trospasboil 
upon and damaged plaintiff’s pDijierty); seo also C/tase v. Lmdon ('oanuf 

62 J, P. 184; Stockport Watei^works (Jo. v. Potter (1861), 7 

H. & N. 160 (polluting wator in the course of carrying on business); linrthtt v. 
MarshaU (1896), 60 J. P. 104; v. Cok&Bon, [1901] 1 Ch. 206 (fat-melting 
business) \ Knujht v* X$lo of Wifjht Electric Lifjhf ami Power (Jo. (1904), 73 L. 
(cH.) 299 (interference with ordinary comfort by vibration etc.). As to damuge 
taub^ by poisonous or overhanging trees, see p. 530, post. 



Part 11.—Nuisances in respect op Particular Matters. 


his rights in an excessive and extravagant manner (6), or, it seems, 
if the inconvenience or injury resulting from the exercise of rights Neighbour* 
•might easily be avoided (c), or if the user is extraordinary (d) or Owners, 
dangerous (e). Moreover, an owner of property who suffers his 
property to become and remain a place of deposit for refuse and 
filth, is responsible for any nuisance that arises in consequence (/’). 


(iii.) Kxirnnritmary User of Projierty. 

889. A person cannot, by applying his property to special or Owner cannot 
extraordinary uses or puiqjoses, whether for business or pleasure, 
restrict the riglit of his neighljour in the ordinary and legitimate ” 
enjoyment of liis property (g), or impose upon his neighbour 
burdens which, in the ordinary course of things, he ii not called 
upon to bear {h). 


890. Extraordinary user may consist of the interference with wijat 
the course of natural agencies, the alteration or use of premises for constitutes 
uimsiial or non-natural purposes, the use of them for purposes 

which are noxious, the bringing of matter on to premises which is 
likely to do damage if it escapes, or the use of property for 
dangerous purposes (i). 

891. Liability arises when damage is occasioned by an owner or intcrforencc 
occupier who, by his active agency, interferes with natural conditions witii natural 
or the normal state of the premises, if by such interference a new 

or a heavier burden is imposed on his neighbour (./). 


{!>) S(*(‘ *524, ante; and see the text, tn/m. 

(c) Ikunlttuire v. Tmiv'ell (18ti2), 11 Uiif. G8!>; Fiit\ v Ifubnuh (1880), 14 
Ch. 1).542; see VaiifflKiuv. Afeiilmr lUug. (.N c.)4()8; audseo]) 524, itiilr. 

{fl) Dali V. Jluif (1873), 8 Uh. App. 4(*7, unJ Jiroiler v. Saillard (187(5), 2 
Oh. 1). U92 (fitahlos contijnious to dwolling-hoiise); Jenkins Jouksau (1888), 
40 Ch. D. 71 (room ovor offices used for dancing); Dam/ord v. Tarnley (18(52), 
3 H. A. tS. 62, 66, Ex. Oh.; Waller v. Heij'e (1861), 4 De (J. & Siu. 316 (brick 
Imriiing near dwellings). As to estraordiuary user of iiroperty, see, further, 
the text, infra. 

! e) See ]>. 630, past. 

f) A. -a. V. Tod Heatlai, [1807] 1 (.’h. 660, C. A.; Darker v. Iferkri, [1011] 
t. B. 63:5, ('.A. 

(f/) Robinson v. Kileert (1889), 41 Ch. 1). 88, 0. A.; Roslern and hontli A friiau 
Telrgraph Co v. Cape Toini Trimmiys Co., [1902] A. 0. 381, P. C. (defendants 
held not liable for escape of minute quantities of electricity which afl'ec.ted 
the plaiiititfs’ apparatus by reason only of the manner m which it had been 
fioustnicted); see also JVeeks ?. Iletrard (1862), 10 W. R. 557; and note (t), 
p. 529, post. » 

(/)) t^ee the text, infra. * 

h) See the text, injru, and p. 630, post, 

(y) TlVsf (Jimbeihiud Iron ami Steel Co. v. Kenyon (1879), 11 Ch. I). 782, 0. A. 
Instances of this are. found wheie an owner or occupier erects a coin ice so as 
to overhung his neighbour’s property [Fay v. Frenibe {1845), 1 0. B. 828); 
or whore, having u right to have his rainwater fall from liis roof on to his 
neighbour’s laud, he causes damage by erecting a spout to collect and dis¬ 
charge the water m a volume {Reynolds v. Clarke (1726), 1 Stra. 634); or whoro 
a railway company, in making u cutting, removed an impervious stratum 
of soil without taking precautions to prevent flwtd-water soaking through the 
exposed stratum {BnymiU v. London and ffmih Western Rati. Co.* (1861), 

II. & N. 423; affirmed (1862), 1 II. & 0. 544, Ex. Ch ); or where a mmo shaft 
.was sunk and subsequently abandoned without being properly protected [Re, 
Oroucott V. Willianis (1863), 4 B. & S. 149); or where water which had collected 
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892. The conversion of premises from their original ami usual 
purposes to purposes which are unusual and unsuitable, having 
regard to the neighbourhood and the surrounding circumstances, is. 
an extraordinary user, and the person so using the premises is 
guilty of nuisance if in fact substantial annoyance or injury be 
thereby caused (/;). 

893. Similarly, the use of premises for purposes which may be 
considered non-natural, such as the use of a building estate for 
])urning bricks, is an extraordinary user and unjustifiable if damage 
results (/). 

894. A person who for his own purposes creates, collects, or 
brings on to his property anything which has a tendency to escape 
beyond his control, and, if it does escape, is likely to do injury to 
his neighbours, must keep it at his peril, and he is liable for the 
damage caused by its escape (m). It is immaterial that the thing 
escapes without liis wilful act or default or neglect (h) , or that ho 
has no knowledge of its existence (o). In the event of its escape 
be can only excuse himself by showing that the escape was due 
to some act or default of the person injured (p), or to ris major 
or act of God ( 5 ), or to the act of a stranger which there was 
no duty on the part of the defendant to foresee and guard 
against (;), or that he had a prescriptive or contractual riglit to 
discharge it as against the person affected (s), or that the matter 
was collected or stored on the premises for the benefit or at the 


by natural afjpiicicfi was pumped to a hij;her level, whence it escaped iuto an 
adjoining mino {Batrd v. Tl’iWianison (1863), 16 C. B. (n. s.) 376); or whoi-e 
doiendantshad diverted a streain from which water oscajiea into surface hollows, 
caused by the ordinaiy working of a mine, and through them escaped into and 
flooded phiintiff’s mine {Smith v. Mvfgrave (1877), 47 L. J. (q. b,) 4, H. Ij. ; 
S. 0. 6iib nom. Fletclur v. Smith (1877), 2 App. Caa. 781); or whore an artificial 
mound was raised which collected and diwLargod wafer to the damage of 
adjoining premises (Brot/fr v. Suillard (1876), 2 Ch. D. 692; Brine v. Great 
Wrsteni Hail. Vo, (1862), 2 B. & S. 402; Htirdmanv. Notih Eastern Itail. Vo, 
(1878), 31'. B. D. 168, C. A.; Fitzsimoiis v. Inglis (1814), 6 Taunt. 534); or whei'e 
land was overstocked with game to the damage of the neighbours {Farrer v. 
Nelson (1885), 15 Q. B. D. 268); and compare the cases cileil in'note ^«), p, 625, 
ante. 

(h) Ball V. Hag (1873), 8 Ch. App. 467 (converfing into stables the front part 
of a house in a residential street 111 the west end of Jjondon); Reinhardt 
Meniasti (1889), 42 Ch. D. 685 (converting room into a kitchen with a stove 
not, occupying the site of the fireplace); Sanders-Clark v. Grosvenor Mansions 
Co., Ltd., and G. D’AHesandn, [1900] 2 Oh. 373 (a similar case); and compare 
c/ises citod in'notos (f), (a), p. 526, ow/«. 

(/) U'after v. bW/ctlSdl), 4 l)e Q. & Sin. 315; lUmford v. TurnJeg (1862), 

8 IJ. & S. 62, 66, Ex. t'h.; Carey v. Ledlntter (1863), 13 C. B. (n. s.) 470. 

(m) Soo the cases cited in note (//), p. 529, post. Eor cases relating to the 
pollution of air, see p. 032, post; for cases relating to the esca|)e of noxious 
fumes, see p. .729, post: and as to the escape of animals, see p. 513, onfe; title 
A.viMAliS, Vol. I., pp. 376 ef ser/ 

(«) Hylands v. Fletcher (1868), L. R. 3 II. L. ,330; 1 Smith, L. C., 11th ed., 
810; Hnviphries v. Cvtisins (1877), 2 0. B. D. 239. 

( 0 ) Humphries v. Cnasins, supra. 

(j>) Seeiitle Tobt. 

(yl See p. 664, pi)st. 

(/’) See title Nkgliobsck, pp 4<i7 ef sey., ante; p. 564, post. , 

(^) See title EASEMBirrs AND Baora’s A Biibndke, Vol. XL, pp. 243 d seq.; 
and see p. 563, post. 
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m 


request, express or implied, of the person damnified (t\ or, it seems, 
that the presence of the matter on the premises was a natural and 
Qj-dinary user of the premises (a), or that there was statutory autho¬ 
rity for storing it and there was no negligence in its escape (6). 

896. The escape of noxi(m8 fumes is wholly indefensible, even 
though the effect of the noxious element would not be felt but for 
the delicate character of the property affected (c). Nor is it any 


(f) Variftairs\. Tai/lur {lie'll), li, K.e Exeli. 217 (WJ-tor cirifconi used by tenants 
of upper and lower floors); Auf}vi‘<,on v. ()i>peuhmticr (im)), o (i. B. 1) 602, 
0. A. (a case snnilar in f.ids); /I/rt/c v Hw-f/', [Lsys] 2 Q. 11. 42(5 (a similar 
enso); (liU v. Edainn (1804), 71 L T. 7(12; afliruied (l(S9o), 72 L, T. .779, 0. A. 
(a case of coinnion bciielit); coinpaie ilons v. Fedden (1872), L. it. 7 Q. B. 6(51 
(where the sink from whicli water escaped was wholly used and conlrollcd by 
defendant) ; JihJte v. I.aml and flouse Froperfii Corporalion (1887), 15 T. Tj. 11. 
6(57 (a similar case of a water-closet); llwidtman (]o. t. Bmiih (1689), OH 
li, T. 708, and Alehon v. lirwkninn (1889), 51 J. P. 119 (cases of neglipouce 
in the user of water apparatus), Hterrm v. Wooihvaril (1881), (5 (1. B. 1). 318 
(^a) See ind!>mpnt in liJake v. l(oo//‘, stnpra. As to natural mid ordinary user 
of bind, n'c* p. 52.7, ftntr. 

\^b) The priiKiiple of Fijlaiidu v. AYe^fAcr (186.S), L. R. 3 II. L 3.'50, does not 
apply to persons pii'peilv I'XOiH-ising their statutory poweiv [(fran and Hayden 
V. dhfhen W'ldct'iiwkfi Co (1894), 70 L. T. 547, 0. A, in which ease it wasuu- 
huccossfully B('Ught to make the defendants liable, in the absence of any 
neglifiPtice, for damage done by the bursting of one of their wafer mains); 
see Snook v, (hand Junrtion Waicrirnrh Co. (1886), 2 T. L li. 308; 
('uille V. Sforkfon ]CalerH'ork'‘i (1875), L R. 10 Q. B. 453 ; Dnnn v. Dirminyhiini 
Canal Co. (1872), L. U. 8 Q. B. 42, Ex. Ch. As to the exercise of special 
statutory powders, see pp. 61(5 sty., ante,. Liability has heon hold to exist 

Jl 1 « .. A 4 « anT-. A «« M j-k ^ _ ^ 


Hinnphries v. Coitstns (1877), 2 C. P. U. 239 (where the existence of tlie 
leaking drain was not even known); v. (Jrant (1854), 3 E. & B, 128); 

from tile escape of water from artificial roseiwoir.s, althmigh constructed with 
skill and care by a compotont contractor {Hylands v. Fhh hcr, supra, affirming 
Flelclwry. Iliilands, supia) ; from the decay of a wire fence {Firth v. howling 
Iron (b, (1878), 3 0. P. 1). 2.71), fmn the escape of ^no^^tllr^’oozing fmm 
an artificial moiiud {Jirinlcr \. Suillard (1870), 2 Oh. I). 092; Hardman v. Koith 
Eastern Hail. Co (1878), 3 0. P. 1). 1(58, (3. A.); fiom the escape of water 
which had boon allowed to collect m a cellar (S/ioiev. innkhcad (1884), 27 Oh. U. 
588); from the escape by natural percolation of sewage matter which had 
been dnscharged into a disused well {liullard v. Tomhtmm (188.7), 29 Oh. D. 
116, 0. A,); from the creation of an electric current and the dischaige thereof 
into the earth beyond the control of defendants (Aufiojifl/ Telej^ione Co. v. Baker, 
[1893] 2 Oh. 180; compare and South A/ru-an Telegraph Co. v. Cafie 

Toivn Tramways Co., [1902] A. 0. 381, P. 0., cited in note (</), p. 627,ante); 
from the use, for the pa\ing of a public, street, of wood Idocks soaked in creosote 
(IfMf V. Bristol Tramways Co., [1908] 2 K, B. 11, 0. A ) 

(o) Ooo/.r V. Fvrhvs (18(57), L. R. 5 Eip 100 (noxious fumes doing damage to 
plaintiff’s goods by reason of the delicate nature of their laanufacture); compare 
Hohmson v. Kilreif. (1889), 41 Oh D. 88, 0. A. (where the cause of the damage 
was heat in the legitimate carrying on of a businese). For other ca8e,s of noxious 
fumes, see 11 (i.'fcr v. Selfe (1851), 4 Ue G. & Sm. 315; R. v. Garland (18§1), 15 
.T P ‘WU* St Hfl.pn'a Sintutliitn Cfi. V. f 18051. 11 II. Tj. Cbb. 642 • RtiiiLarf. 
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defence to say that the fuinos arise from a trade which is carried on 
in a locality devoted to the carrying on of similar trades {d). 

f 

(iv.) Cser of Proittrrty Fravyld with Jimiger. 

896. It is an unreasonable and uula^\ful use of property by the 
owners or occupiers to allow i)remises to become or remain in a 
ruinous or dangerous condition (e), or to be applied to or for 
dangerous purposes (./') or operations (g), so as to occasion, or to be 
likely to occasion, serious injury or damage to the persons or 
property of others whilst lawfully exercising their rights. 

(v.) Itaniaije Caused hi/ Trees. 

897. A person who plants poisonous shrubs on his property, or 
allows his trees to overhang his neighbour’s boundary, is liable to 
an action for nuisance if damage results to his neighbour's cattle {h), 
provided that they are not trespassing (0, or to his neighbour’s 
crops (j). 

Srr.-SECT. o.— Injury to llralth and Comjort. 

(i.) Iti General, 

898. Apart from any limit to the enjoyment of his property 
which may have been acquired against him by contract (A), grant, or 


tion of tliP riglit to seutl impuro air ovor a neit>liboiir’8 property, are title Kase- 
AND ruOFirs A Pkendhe, Vol. XL, p. 327 ; and aee, further, p. 532, post. 

(d) St, IIHen's S met tiny Co 7’iji/iiii(/ (ISdii), 11 IJ L. Cas. (H2. 

(e) See Tofid v. Flu/hf (ISOO), U t'. 11. (x. s \ 377 (niiuoufc huildiiigl ; II. v. Proheri 
(1799), 2 East, P. t’. 1030 iporsou botliug lire to ln'< own houho, whnii in 
a situation likely hi cause danger to (ilhers, liablo to an indictiuont); 
Tarry v. Ashton (187()), I Q. li. 1). 311 (dangiooU', lamp overhanging public 
footway); bco also (Jinuintlfr v. Itohinson (1849), 1 Mxeb. 103; London Corpmit- 
tnm V. iloH (1799), 5 Vos 129 (c(»uvcir,ioji of old houses m London for apurpo,"!' 
that made them duiigcrou'^ to the public). As to the respective liabilities of 
litiidlord and tenant to third persons in respect of want of repair, see title 
IjANDLdbd and Tenant, Vol XVIIJ., pp. 504, 50.'). 

(/■) It. V. Taylor (1742), 2 Stra. 1107 (storing of gniipowdor in large 
quantities, to the dangei* of buildings held an indictable nuisance); It, v. hwhr 
and Biyys (18.)7), Eeans. & 15. 209, 0. (J. E. (storing of highly inflammable 
substaiicoH hold indictable, altliongh the ulniost cine was taken to avoid 
accident); Ihpburn v. Lordau (1805), 2 Hein. & M. 345 (storing of juto in largo 
quantities); Crowded'v. TtnhUi (1816), ]9Ve8. 017 (gunpowder factory). 

{</) R. V. Mutters (1861), IjC. <fc Ca. 491, ('. C. E. (blasting); Arnold v. Furness 
Rad. Co. (1871), 22 W. E. 613 (blasting); Itanuter v. Jityye, (1865), 34 Hoav. 
287 (ball Imactice at rifle range); Ilnwieyv. Steele {IBH), 0 Oh D. 621 (using 
a common for riflfe practice). 

(/i) Sec title Aquiculture. \’o1 T., p. 296; such liability being based on the 

I ii'inciplo of Hylands v. Fleieher (1868), Ti. R. 3 II Ji. 330. For similar injuries, 
)ut based on the breach of obligation to fence, sec Laurence v. Jenlcius (1873), 
L. E. 8 Q. B. 271; Firth v. Jioirling Iron Co, (1878), 3 0. E. D. 254; and seo 
title llovNDAiuES, Fences, and Party Walls, Vol. 111., pp. 129 et sey. 

(») See title Aoriculture, A'ol. I., p. 297. 
iJ) P- 296. 

(/r) See Lyltlelou. Times Co., iJd. v. Wurmrs, Lid., [1907] A. 0.476, P. 0., where 
it was held that a tenant could not complain of noise and vibration caused by 
the landlord using the adjoining building for the purpose and in the manner 
contemplated by them both when making the lease. As to the effect of the 
covenant “ for quiet eujoymeut,” see title Landlord and Tenant, Vol. XYUl-, 
pp 523 s&i. 



^ART II.— -Nuisances in respect of I^articular M irnais. 


531 


prescription (i), every person is entitled, rs against his neighbour, sect. 8. 
to the comfortable and healtliful enjoyment of tlie premises owned Neighbou^ 
or occupied by him whetlier for pleasure or business. In deciding inff Owners, 
whether in any particular case this right has l)een invaded and a 
nuisance there})y caused, it is necessary to determine whether the 
act complained of is an inconvenience materially interfering with 
the ordinary physical comfort of human existence, not mendy 
according to elegant or dainty modes and habits of living, but 
according to plain and sober and simple notions obtaining among 
the English peo])le (w). It is also necessary to take into 
account the circumstances and character of the locality in which 
the complainant is living, and the similar annoyances which 
previously existed there {n). 

(ii.) \oiSi and Vihiafinn, 

899. The making or causing to be made such a noise or vibra- Nnmnee by 
tion as materially interferes (o) with the comfort of the neighbour- “oi*® 
ing inhabitants, when judged by the standard above stated (p), is an 
actionable nuisance, and one for which an injunction will be 
granted (</), and it is no excuse to alHrm that the place whore it is 
maile is situate in a noisy neighbourhood if the nuisance complained 
of is a material addition to the noise already existing (r), or to say 
that the best known means have been taken to prevent or reduce 
the noise complained of (-s’), or that the cause of the nuisance is ttie 
exercise of a trade in a reasonable and proi)er manner and in a 
reasonable place (t). 

The question of nuisance or no nuisance is one of di'gree {a\ Snnounding 
and depends ui)on the circumstances of the case (1^). ciroum- 

___ __ _ _ . . ... slanceh. 

[I) A.S to prescriptive rif>lits, sec* p. 66:i, pouf, and generally, title I^asicmexis 
ANJ> i’ltOFTTS aPueNDKC, Vol. XL, pp. 2J:{ 

(Ui) Waflcr V. »SV(/e (ISol), *1 i>e G. it Win ’31<>, per Kniout BltUCB, V.-G , at 

p. :{22. 

(«) /SY. Ifelcn’it BincHiuq Vo v. 'riii/nitij (18(55), 11 II. L t'us (5*12; Pohio and 
Alfieri, Lid. v. Ilunlimer, [1907] A. (’. 121. 

(o) IiijuiKstions wi'vo rcl'iisc'd, oil tlu! gj iniiid tli.vt tbe uoisc w.is iiol Miflicicut 
niiiteriully to iiiteitere with comfort, in daunt v. P\i/iuiei/ (1S72), 8 Gh. Apj». 8 
(noise from a factory alleged to disturb domestic coin fort); P'anslmwr Liwdon 
and Vrovnicial Pairi/ <\i. (1888), 4 T. L. 11. (594 (noise from a dairy business]; 

Jleaih v. Jh-iqliton Vorporatiou (1908), 98 Jj, T. 718 (hninmiiig noise from idoctncal 
generating station alleged to disturb worsbipiieis iii a ehuicli); Hardman v. 

Jlollierton, [IStiO] W. N. 879 (church bolls); llarnson v. Hoid/iirarh and VauxhaU 
Water Co., [1891 ] 2 C’h. 4()t) (noisi* of pniups iu sinking a shaft), P/fasu v. Jkttaw, 

(1885), 2 T. Ii. E. 88. As to the jurisdiction of the couit in nuibiinrt* cases, cce 
title lN.niNC'i’iON, Vol. XVIT., p.'2;)2 • 

(p) See the toxt, mpin. 

(f/) Prad/ey V. (/?d (I(iSS), 1 Lnt. (ii); Sf//an v. Hukhinmi (1799), 2 Welwyn, 

Jjaw of Nisi I’nus, 181h ed., 10(58; and see p. 560, post. As to a prescriptive 
right to make a noise, sec iriinrticif v. Bridijman (1879), 11 (^h. JI. 852, 0. A.; title 
Easements and PkoI'I'is a Pbendee, Vol. XL, p. 240, note (d); and see 
p. 563, posL 

(r) Crump v. Lambert (18(57), Jj. K. 8 Eq. 409; Jluslnner v. PoUne and Aljiei i, 
ltd., [19061 1 Oh. 234, G. A ; affinnod, [1907] A. C. 121. 

(«) KaZ/i-cr V. Jiretrstcr (1867), L. II. 5 Eq. 25; llughnier v. J'ohar, and^lficri, 

Ltd., 8Hpr«,[1906] 1 Oh. 284. C. A.; affirmed, [1907] A. G. 121. 

(t) Heott V. FrUh (1864), 4 E. & E. 349; Gaunt v. Fijnneii, auirra. 

Ja) Gaunt y. P'ijnneij, nupra 

(5) luj unctions have been granted, or may in proper cases be granted, in 
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Nuisance. 


Sect. 8. PoUf4i(,n of Air {c), 

ing^^erL 0^). fuiiies (» ), or smells, either together or singly, 

— ' which materially interfere with the ordinai’y comfort, pliysieally, of 

fuTea^- amelia existence, when judged by the standard previously stated (/’), 

umea , amc a. ^ nuisance in law. They need not bo actually noxious 

or injurious to health Uj ); and it is immaterial that there are other 
sources of discomfort in the neighbourhood, if the ono complained 
of is a material addition thereto (/<)• The fact that the nuisance 

respect of noise or vibration mi'-ing from factories in a maimfaotming town 
(Crimpy. Loinhert (1867'. L 11.8 Kq. 409; n7n> v. CoAf» (18o‘>l, 1 Drew. 
312; linrter v. /hirer (\H1 o), 44 L. (on.) 627, 0. A. ; Hmthvr'x. Pardon 
(1877), 37 fj. T. 393; Hiie/iiiier v. l\i/niic and Alfint, Ltd, [1906] 1 Ch. 234, 
(\ A.; afliiTued, [1907] A. C. 121; (Jaunt v. h’l/nnrif (1872), S (li. App. 8; 
Manser v. Poirers, [1K72] W. N. Ib3); atftani-suws ffrorf {Visioindess) v. Chr!. 
(1868), lew. R. o09; Iluseif v. Uailei/ (189.'>), 11 T. L. R. 221 ; ihUw] v. (trail 
(1910), 27 T. L R. 39); ateam-haminors (Cmsew Bed ford (1873), 21 "VV R.449 ; 
PJaden v. Firth (1863), 1 llein. & M. 573; /iW/,W/ v. W/nliroitli (1871), 19 W. R. 
804); mortar-mQls [Ftniiuk v. Fast I.midon /hid. Co. (1875), L. R. 20 P7q. 544 , 
iirtncZw V. rtjid[1878] W. N 181); electiic generating stiitious 

(Shelferx. City of London Kledrir /,nj/ttiii(j (Jo., Mrii.>'K /ireireri/ f’o, v. Cifij of 
London Elerltic Lig/ittng To., [1895] 1 <_’h. 287. (J A.; (Uirc/lv.St. Panerns 
Borough Council, [1904] 1 Ch. 707; Kna/ht v. Ldr of iyi(//d /Clerfrir Light and 
Power Co. (1904), 73 L. J. (cu.) 299); fetes and disoiilpil}' people alteudnig^them 
(ItostorJev. North Hiaf)ords/nrr //ail. Co. (1852), 5 Do G. & Sm. ,584 ; Wol/tr v. 
yiVrawtfr (1867), L. 11. o Rcj. 25), roundabouts and steam organs (Inrhhald v. 
Rohinson, InrhlHddv. Itarnngton (1869), 4 Ch. App. 388; ll’ndfr v. /la/,rr (1887), 
3 T. L. R. 569; Phillips v. Thomas (1890), 62 L. T. 793; Lamhton v. Mellmh, 
Lamhtm v. Co,r, [1894] 3 Ch. 163; Becker v /.’ar/’s Court, Ltd. (UUl), ,56 
Sol. Jo. 73); the stabling of horses close to dwclling-lionseB (/hdf v. Bai/ 
(1873), 6 Ch. App. 467; llrvln v. Kaillard (1876), 2 Ch. I). ()!)2); blu<;k- 
smith’s foigos (Unllick v Trcmlclt (1872), 20 \V. R. ;5.5S; Bradlcij v. (till 
(1688), 1 Lut 6tJ); bell-ringing (l^oUau v. De 1/eld (1852), 2 Szm. (n. a.) 
1,33; see v. (1725), 2 P. Wras. 266); lille-fiimg .it open ranges 

(Hawley v. tiieele (1877), 6 Ch. D. 521), and in rifle galleries (Winter v. 1/ahr, 
supra); the use of a pestle and luoitar in a ooufeetioner’s business (Warf/esv. 
Bridgrnan (\61d), 11 t)h. D. 852, C. A.); noise from cans in a dairy business 
(Tinkler v. Ayleshury Dairy Co. (1888), 6 T. L, R. 52); danting in rooms over 
business promises (Jenkins v. Jackson (1888), 40 Ch. I) 71); noLsy crouds and 
whistling for cabs at night at a pi-opriot,iu*y club (Ih-lhnny v. If f/ZK (1890), 63 
L. T. 635); in connection with an exhibition ((terniainex.'Lovdoii Kihihitvms, 
Lid. (l.S9(5), 75 Tj.T. 101); the playing of musical instruments discordantly and 
loudly for the purpose of annoying a neighbour (C7inV<e v. Davey, []893]‘l Oh. 
316); noise from persons attending on Sundays a nicersourse in a residential 
noighlwurhood (Dewar v. Ci/y and Hiihiirban Bacecoitrse Co , [1899] 1 1. R. 345); 
the giving of singing lessons in a house adjoining business promises 
(Motion y. Mills (1897), 13 T Tj. R. 427); the use of premises as a skittle and 
bowling alley {Barham v. Hodges, [1876] W. N. 234); noise from unloading, 
keeiping, and driving cattle at. a railway goods station (fMiidmi and Brighton 
Bail. (Jo. V. Truman (1885), 11 App. Cas. 4.5). As to cairying on of building 
oporations by night, see p. 521, ante. 

^ (>) As to the nght to light, sec title Easkments akd Phofits a Prendke, 
Vol. XT., pp. 297 et seip ; and as to tho right to air, see ilnd., pp. 326, 327. As 
to the pollution of water, see p. ,546, post; title Waters a\u WATKfU'oiuisES. 

(d) See, further, p. 5il,p'‘d,. 

(e) As to injury to propeity by noxious fumoa, soe p, 629, ante, 
f) See p. 631, ante. 

(g) B. V. White and fFetrd (1757), 1 Burr. 333; Banhart/ flamtari/ Authority v. 
Page (1881), 8 d B. D. 97; A.-(/. v. Keijmer Bride and Tile Co. (1903), 67 J. 1*. 

4 1 

(h) Mnn V. North Bronceoeth Cud Co. (1874), 9 Ch. App. 705. As to jdhit 
nuisance, see p. 5&6,post. 



Part II. —Nuisances in respect of PARTKJUiiAR Matters. 


5dS 


existed long before the complainant occupied his premises does not Skct. 8. 
relieve the offender (V), unless he can sliow that, as against the Neighbour- 
complainant, he has acquired the right to commit the annoyance “S Owners, 
complained of (y). 

The question of nuisance or no nuisance is in those cases pve- Surrounding 
eminently one of degree, and no specific rules can be laid down. 
Circumstances and the locality must also be considered, for that ' 
which would be a nuisance in one district may be tolerated in 
another (k). 

901. Apart from fumes and stinks arising from trades held to Fumes 
be offensive (C, the vitiation of the atmospliere has been or may 
be held to be a nuisance and capable of being restrained by operations, 
injunction when it arises from the burning of bricks (m), manure 
works (??), glass works (o), cement works (y)), chemical works (q), 
smoke from railw'ay engine sheds (r), the staleiiig of horses left 
standing in a street opposite business premises for an unreasonable 
time («), gasw'orks (/), the smelting of ore (a), a blacksmith's 
shoeing-forge (&), smoke from factory engines (c), the discharge and 
deposit of manure at a railway siding (rf), the burning of mineral 
refuse (c), coke-ovens (/ ), stables ( 9 ), deposit of house and street 


(?) lUisk V IMl (1838), 4 Biiig. (w. c.) 183. As to th(‘ dcfonoe of coiuing to 
tlio nuisiiiico, Koe also p. r)65, poxf. 

( /) As to a piPscri]»tivo nglit to pollute au, seo Ifttn ic v. Itolertwn (1903), 0 
F. (Ut. of kScss.) 33S, ;ui(l litlo EasUMKNTS ANO PllOVlTS A 1’KEM)KK, Vol. XI , 
p. 3L^7. 

(/) tSeo V. CiJeA Son, [1901] 1 Ch. 205; Ikintiardt y. Mndmlt (18S9), 
42(;hD. 685 

(/) See pp. 534, 535, pmK 

(?») Walter y. helj'e tl851), 4 Do ti. A Sm. 315; Pulhuk v. L(der (1853), 11 
Huro, 2()0 ; Cleeve v. Muhany (1861), 9 W. £1. 882; Jieardmorey. Tr<dwell {1662), 
3 (jiff. 683 ; Jiamforily. Tiirnlry (1862), 3 U. & 66 , Dx. Oh.; Vafey v. LedbdUr 

(1863), 13 0. B. (N. a.) 470; Lnsmnhey. Steer (1867), 17 L. T. 229; Jlohertsv. 
(Uatke (1868), 18 L. T. 49; Darehamy linll (1870), 22 7?. T. 116; Jhinstony. 
Neal, Seely v. Neal (1885), 1 T. L B. 462. 

(«) Kniyht V. aarthu r (1869), 19 J?. T. 673. 

(«) Savile y. Kthier (1872), 26 L. T. 277. 

(р) Uni/renlle v. Johnson (1875), 10 Oh. App. 580 ; A.-O. y. Franeis (1874), 
1 Seton, Judgmonts and Orders, 6 th ed., 605. 

( 9 ) IJiysby y. Ddhimm (1876), 4 Ch. D. 24, 0. A.; (ooU v. Forbes (1867), 
L. K. 5 Kq. 166; Barlow v. Batley, [1871] W. N. 95; Brooke y. Wiyy (1878), 8 
Oh. I). 510, 0. A.; B. V. White and Ward (1757), 1 Burr. 333. 

(r) Swith y. Midland Bail fo and Lanraslire and Yorkshire Batl. Co. (1877), 
37 D. T. 224. 

(e) Benjamin v. Storr (1874), L. B. 9 (\ P. 400. 

it) Broadbmt y. Imperial Gas (\>. (1857), 7 De G. hf. & G. 436. 

(o) Tippiny y. St. Helen’s Smelting l-o. (1866), 1 CL. App. 66 ; BLankart v. 
Ilovghton (1860), 27 Beav. 425; see title Minks, Minekals, and Quaukies, 
Vol. XX., pp. 592, 693. 

( 6 ) Gtdlick V. TremJett (1872), 20 W. B. 368. 

(с) Sampson y. Smith ( 1838 ), 8 Situ. 272; Vrnmp v. Lambert (1867), L. E. 3 
£q. 409, 

(d) Swahie y . Great Xirthern Bail. Co. (1864), 4 De Q. J. & Slu. 211 , 
C. A. 

(e) Fleming v. Hislop (1886), 11 App. Oas. 686 , 691. 

•f/) SaJuin v. North Brance/petli Coal Co. (1874), 9 Ch. App. 706. 

( 9 ) Rapier y. London Tramways Vo., [1893] 2 Ch. 588, 0. A. 
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MUISANCE. 


Sect. 8. 
Neighbour¬ 
ing Owners. 

Ilfwpital. 


Destructiou of 
privacy or 
prospect. 


At oominon 

law. 


refuse (h), a cooking stove (i), the manufacture of Jish guano and 
fish oil(j), the carrying on of a fried fish shop(/t). 

A hospital for infectious diseases is not necessarily a nuisance (/), 
nor is it an offensive business (m) under the Public Ifealth Acts(70- 

(iv.) IntfrJfrvnvewithProspeitor Vun\ 

902. Apart from tlie infringement of a right to light, and 
assuming that the act complained of is otherwise lawful (o), no 
action lies for the invasion of privacy by the opening of windows, 
nor for the obstruction of a view or prospect (j)), even though the 
value of a house or premises may be diminished thereby (/*). 

Sect. 9 .—Olfi XHiir Tmdca. 

903. Though the cari'ying on of offensive trades (r) is largely 
regulated by statute, and nuisances arising therefrom may bo dealt 
with summarily under statutory provisions (s), the common law 
liability remains, and a person is guilty of a misdemeanour who, in 
tlie carrymg on of any trade or occupation, makes loud noises, or 
offensive or unwholesome smells (/), in siicli places and in such 

(7t) A,-(i. V. K'ptnrr Hi'ul ami Tile do. (19(l!i), <57 J. P 4:51. 

(t) Samlers-l^lai!,' v. Gmrenur Mansions Co., IA<I. and (1. f^’A/hs'ininh'l, [ 1 !) 00 ] 
2('l3. J) ;{73. 

(/) A.-G V. Tli/inoidfi /''lull (iimnii and GiJ (\i, I Id (1011), 7i) J. 1*. 1!>. 

(h) Kninqion v. Tiirt (1911), 10.') J.. T. J}?.*!. 

(/) Metrofiolila7i Asi/hm Ihslnrt v. IhU (18S1), 6 App. C.ih. 103; .1. G, v. 
Jiatlifninis aiul Temhi’vhc flosjuinl Hoard, [1001] 1 1.1{ 101, I'. A. 

(in) Witlivigtoii Loial Hoard of Jlcalth v. MamhtsVr Coijiorntton, [1803] 2 (’h. 
19, C. A. As to an injunction in suck a cahc. seo j). 5G1, /msf. 

(«) Public Health Vet, 1S75 (38 & 39 Vu t'. c oH) ; Public, Health (London) 
Act, 1891 (54 & 65 Yict. o. 70). As to the Public IJeiilth Acts gouciiilly, m’o 
title Public Health anu Local AHMiNi.'-TKATimv. 

(o) If the act causing the interference with the pro^pect or view is itself illeg.il, 
any loss arising from the iiiteri'orence may ho recovered a.s ihimages. VVhcio a 
council obstructed plaintiff’s windows liy unlawfully eroding a stand in the 
public sti'cet, whereby plaintiff lost the jirofit she would otherwise liavo niiide 
by letting the windows to view a proee->sion, she was held outitled to leecive 
such loss as special damage from the coni uni (Cainplnll v. Paddinijtim Corpoiv- 
tum, [1911] 1 K. B. 869). 

(;i) Aldr&Vs Case (1610), 9 do. Kop. 67 b; Knowles lUdtardson (1670), 1 
Mod. Rep. 55; Fishnwmjers' Co v. Kasi India Co. (1763), 1 Lick. 163, Loid 
Haudwicke, L.C. ; A.-(I. v. Jhiiijhli/ (1752), 2 Ves. Bon. 453, ('handler v. 
Thompson (1811), 3 Camp. 80, /iitLe Blahc, J.; Wells v (hhf (1836), 7 C. & P. 
410, per Pamke, B. ; lie Venng and South L'asteni Hail. Co. (1857), 7 E. & B. 660 
(no compensation for being oveilooked from lailway); Turner v. Sjjooncr (1801), 
1 Drew. &«Sin. 467 ; Johnson, v. Uj/a« (1863), 2 J)e G. J. & 8m. 18, A., ;'</ 

TukNEK, LJ., at«p. 27; Tajihiif/ v Jones (1865), 11 31. L. Cas. 290, jiifr Lonl 
Westbuky, L.C., at p. 305; Smith v. Owen (1806), 35 L. J. (ru.) 317 (bringing 
forwai-d adjoining shop front); Half v, Imjxnal Cas Co. (1866), 2 Oh. App. 158 
(gas meter blocking view of business piomises); J'oits v. Smith (ISOS), L. R 6 
Eq. 311 ; Bncilench (Hnke) v. Metropi hfan Hoard of JJvrh (1870), L, R. 5 Exeb. 
221 , 237, Ex. Oh. ; lUilton v. Angus (1881), 6 App. Cas. 740, 798, 824; Volt v. 
Benonshtre Ctnl (1887), 3 T. L. R. 706 (obstructing view of a procession by 
erecting a stand); compare Canipbell v. Paddington Corporation, supra; see 
note (o), sujira. 

(a) lie Penny and South Eashm Rail. Co., supra. 

(f) /is to trades generally, sei- title Tuaue axd Thahe TIxtons. 

(s) See titles Mbtbopolis, Vol. XX., p. 494; Pubi.ic Health akd Local 
Administration. » 

(<) Which need not be injurious to the health if offensive to the bcuscs (R. v. 
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circumstances as to annoy any considerable number of the public (u) 9. 

in the exercise of their ci)mnion rights, ns by the emission of noisome Offensive 
•stinks {%•), smells from a slaughter-house {w), or tannery (a), or the Trades, 
emission of poisonous fumes (h). 

Certain trades and occupations, when carried on in populous 
places, have, by reason of the efiluvia from them, been held to be 
nuisances at common law. for example, a tallow-chandler's (c), a 
lime-kiln and dye-house (d), fat-melting works (^'). a slaughter¬ 
house (/), a tallow meltfti’s (V/), a tan pit (//), a tanner’s (t), soap 
works (A), horse-flesh boilers (Z), a varnish maker’s (m), the keeping 
of swine (a), or a browhouse (o), but this last is not of necessity a 
nuisance (p). 


Sect. 10—Oprn Hpac.n and Commons. 

904. A violation of rights of common may amount to a nuisance Common law 

for which the commoner has his remedy at common law {q). nuisances.* 

Conservators of commons, and persons responsible for the statutory 
management of open spaces and recreation grounds, are empowered iK^^anceB. 
by statute to make bye-laws and regulations for the prevention of 
nuisances in such places (r). 

Sect. 11.— Public Uealth, Comfort^ and SaJctij. 

Sub-Sect. 1 .—At Vommon Law. 

905. Whilst tlniiv. are many statutory provisions (.s) which enable Common law 
nuisances affecting public health and comfort to be clesilt with Lability. 


Neil (1S‘2(5), 2 C. & I*. 48o; soe Ihslioji AhMukI Lwal Hoards.litshup AucUand 
Iron Po. (IK82), JO (J. U. T). 13S , Malhm Hoard of Health v. Maltun Manure Vo. 
(1S7!>), ‘I Kx. D. ;{()2). 

[v) See R. V. While and ITnrf/ (I7ii7\ 1 Buir. IJ33; R, v. Pappiiieaii (1726), 1 
Stva. 68U; B. v. J^avn/ (IS05), 5 Esp. 217. 

(v) B. V. While and supra, and see pp. 632, 533, ante, 

(w) n. V. Walks (1S26), 2 0. & P. 486. 

[a) R. V. I’ajipinenn, supra. 

(li) R, V. Oorland (1861), 6 Cox, C. C. 165. 

(f) Hhss V. Hall (1838), 4 Bing. (n. O.) 183. 

(d) See Aldred’s Vase (1610), 9 Co. Bop. .>7 b. 

(f) A.-IL V. Cole lion, [1901] 1 Oh. 205, It v. n'«Ws, supra. 

(/■) Jones V. Pouiell (1628), Palm. .536, 539. 

(fl) Morletj V. Pragncl (1638), Oro. Oar. 510. ^ 

(A) Jones V. Powell, siijira. ^ 

(?) R. V. Pappinean, supra. 

(k) R. V. Pierre (1683), 2 Show. 327. 
h) (hnuUeif V. Hooth (1865), 3 H. & 0. GG9. 

(ffll R. V. Neil. (1826), 2 C. & P. 485. 

l n) A Id red's. Vase, supra. 

lo) R. V. Cross (1826), 2 0. & P. 4S3. 

\p) A.-Q. V. Cleaver (1811), 18 Vos. 211, 218; Gorlon v. Smart (1822), 1 Sim. 
& St. 66. 

(y) See title Commons and Rights of Common, Vol. IV,, pp. 614 et ««/. 

(r) See titles Commons and Rights of Common, Vol. IV., pp. 603,607, 608, 
611, 612; Open Spaces and Recheation Grounds, pp. 587, 691, 694, 697, 
699, post, s 

• («) See titles Metropolis, Vol. XX., p. 466 ; Public Health aki? liOCAt 
Administration. 
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summarily, the common law liability remains, and every person 
commits an indictable nuisaiice who does anything which endangers 
the lives, health, or property of the public (t). 

The public exposure for sale of food known to be unfit for con¬ 
sumption and tlio mixing of unwholesome ingredients in food are 
acts constituting criminal nuisances, as being dangerous to the lives 
and health of the ])nblic. but such offences are usually dealt with 
under special statutory provisions (n). 

Si ii-Si-f 'i’. -- l/itthr Hlafffie, 

906. The Pulilio lleaKh Act, 1875(/»), gives to municipal and to 
urban and rural district councils (c), and the Public Health (London) 
Act, 181)1 (d), gives to metropolitan borough councils and the Common 
Council of the City of 1 jondoii (c), in i heir respective districts, special 
]»()werB to deal suinmurily with certain classes of nuisances which 
the health of the coinmimitv requires to be dealt with speedily if). 
These powers, however, are in addition to any powers under other 
statutes or at law or in eijuity, subject to the limitation that no person 
is to be piiiiisheil for the same offence both under the provisions of 
the Public Health Acts(//) and any other law or enactment (/O; and 
the local authorities are empowered, if they think the statutory 
remedies are iiiadi^qiiate, to take other legal procee<lings in respect 
of the nuisanciw suimuarily abatalde, and to pay the expenses 
thereof out of the funds and rates applicable by them to the general 


(#) Pee title Ciumtnal Law and I'uorEDVui;, Vol IX.. pp. .O.U e( mj. 
Examples are: the keepnis^of a corpse uiibuned [Jl. v. I aim (IS.'il), U Dcii. 32.), 
331, C, R.), ])r()vidod the person ohoi'ged has the iiieaus lor paying for its 
huriul ((to/., and see title Bcuial and (Irkmation, Vol. JH,, p. 4(H); the 
exposure in a public place of a person infected with small-pox (//. v. VantantHllo 
(Ibl.)), 4 M. & S. 73), but it would bo a defence to an indiotmout if it could bo 
shown tliiit there was lawful and sullioiont excuse for so doing [It. v. Vurudf 
(1S15),4 M.& S. 272; see MdrofKilitau Asi/lnra Dtsfndv. Hill (1881), 6App. Cas. 
193, per Loid Blaokburn, at p. 204); the keeping of explosives or highly 
inflammable matter in a manner culonlated to terrify the neighbourhood or t< 
di) damage to neighbouring piopcitv (i?. v. / ider and (1857), Dears. & B. 
209, C. (1 11; II V. Tai/lor i 1712 ). 2 -Stm. 1 1G7; II. v. JJeniidt (1858), Bell, C. C. 1 ; 
for statutes now regulating the keeping of e.xplosivee, see title Explosives, 
Vol. XIV., p. 3.'i0): going about a public street armed so ns to terrify 
tJio public {H. V. Miudr (19U3), lit T. J.. K. 540). 

(«) Pee title Food and Diu'us, Vo], XV., p. 36. 

( 6 ) 38 & 39 Viet. c. 55. 

(c) See title Local Dovernmeat, Vol. XIX , pp. 262, 293, :529, 385, 

(o!) 54 & 55 Vict.«c. 7(5 

(e) See title Metropolis, Vol. XX., p. '1(15. 

(/) rublic Health Act, 1875 [38 A 39 Vict. c, 55), .-.s.Ol -- 111 ; Bublip FTeulth 
(London) Act, 1891 (61 & 55 V^ict, c. 7(5), ss. 2—14, As to the jurisdiction 
over ships for tliese puiposes, see Public Health Act, 1875 (38 & 39 Vict. c. 55), 
8 . ll(t; Publa IJojiIth (London) Act, 1891 (51 & 65 Vict. o’. 76), s. 110 ; 
see titles Metropoi.i.s, Vol. XX., p. 466; Public Health and Locai. 
Administration; as to poii sanitary authoiities, see title JjOCAl Govern- 
HENT, Vol. XIX., p. 292. 

(ff) Public Hoaltu Act, 1875 (38 & 39 Vict. c. 55); Public Health (London) 
Act, 1891 (54 & 65 Vict. c. 76). As to the Public Health Acts generally, see 
title PuBLK' Health and Lor Administration. 

(/)) Public Health Act, 1875 (38 & 39 Vict. c. 55), 8 . Ill; Public Health 
(London) Act, 1891 (54 ft 55 Vict. c. 76), s. 138. 
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piirpoees of the Public Health Acts(t), but such proceedings must 
be taken in the name of the Attorney-General (A-). 

It is the duty of the authorities above mentioned to cause inspec¬ 
tion to be made of their districts for the detection of nuisances 
summarily abatable, and to employ their statutory powers to abate 
them { 1 ). 

907. The nuisances which are summarily abatable under the 
Public Health Acts (i) are those which constitute a nuisance, that 
is, a nuisance to the public generally, or those which are injurious 
[or dangerous (7?i)J to healtliOi), that is, private nuisances of this 
character (o). 

The public nuisance here referred to must be such as to affect the 
health or comfort of the neighbourhood. It does not include such a 
nuisance as arises from the dripping of water from a bridge on to 
the highway (o). But it is not nocessar^’ that the nuisance should 
cause injury to health if it interferes with the personal comfort 
of the public (p). 

908. The following are the nuisances summarily abatable under 
the Public Health Acts (i) 

(1) Any premises in such a state as to be a nuisance or 
injurious [or dangerous (//i)] to health (»). This refers to the 
condition of the premises themselves (g). It does not extend to all 
lireinisos on which there is a nuisance, and, therefore, does not 
affoct nuisances arising from the sewage works or sowers of a local 
authority (/•), nor a nuisance arising from the use to which premises 
are put (.?). 


Sect. 11. 

Public 
Health, 
Comfort, 
and Safety. 

Duty of 
iinthoritioe. 

(ieneral 
description 
ut nuisances 
humnxarily 
abatable. 

Meaning of 
‘ public 
nuisance.” 


Specific 

nuisances 

summarily 

atiatable 

Unwholohome 

premises. 


(1) Public IToulth Act, IS?.”) (38 & 3y Viet. c. do), s. 107; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 70), s. 13. 

(k) Soo pp. 550, 652, pohf 

{1) Public Health Act, 1875 (38 & 39 Vict. c. 55\ h. !) 2 , Public Healih 
(Loudon) Act, 1891 (54 & 55 Vict. c. 76), s. 1 . As to tho methods of com¬ 
pelling the authorities to perform this duty, see titles I.ocal Hovernmkx'I', 
Vol. XIX., pp. 277, 291, 3.18, 376; METKOPOLtS, Vol. XX., p. 465; Publio 
Health and Local Administration. Por the general duty nnjiosod on local 
authontioH to enforce any law relating to nuisances, see Housing of (he Working 
Hlusses Act, 1885 (48 & 49 Vict. c. 72), s. 7, but this is rei)e.ilcd as to London 
(Public Health (liondon) Act, 1891 (54 & 56 Xiot c. 76), .s. 1 

{m) In London only. 

(n) Public Health Act. 1875 (38 & 39 Vict. c. 55), s. 91 ( 1 ); Public Health 

(London) Act, 1891 (64 & 55 Vict. c. 76), g. 2 ( 1 ) (a). , 

(o) Great ^'ee/ern Rail. Vo. v. Ih/liop (1872), L. R. 4 Q., J3. 550, yier 
CocKBDiiN, O.J., atp. 552. 

(yi) Malfon Board of Ihalih v. Multon Mauure Co, (1879), 4 Ex. D. 302; 
Rtshop Avi’klaud Local Board v. Btahop Aiivlland Iron Vo. (18(S2), 10 Q. B. D. 
138; Hotilderaliaw v. Martin (1885), 49 J. P. 179. 

( 2 ) B. V. Rarlby (1889), 22 Q. B. 1). 520, jwr Wli.Lh, J , at p. 525. 

(r) R. V. Barlby, supra; Fulham Vestry v. London Voiinty Vonticil, [1897] 2 
as. 76. 

(«) Such a uger may be restrained by injunction ; see AfefrqywWfon Asylum 
District y[. /Tiff (1881), 6 App. Oas. 193, and cases cited in notes (/), ( 2 ), p. 5li(i,an1e: 
A.-G. V. Tod Heatley, [1897] 1 Ch. 560, 0. A. (whei’e an owner was rditrained 
from allowing his vacant land to become the repository of filli, and refuse); 
A.‘G. V. Broivn (1898), Times, 23rd July (whore gipsies were restrained from 
occupying land as an encampment without previously making satisfactory 
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(2) Any pool, ditch (/), gutter, watercourse fcistern, water- 
closet, earth closet (a)], privy, urinal, cesspool, drain (&) [dung- 
pit (a)J, or ashpit so foul or in such a state as to be a nuisance or 
injurious [or dangerous («)] to health (c); and, where the rublic 
Health Acts Amendment Act, 1907 {d), is applied (<?), any gutter, 
drain, shoot, stack-pipe, or down-spout in such a condition as to 
cause dump to a building (y), and any cistern for domestic water 
supply so placed, constructed, or kept as to render the water liable 
to contamination at the risk of health (g). 

(3) Any animal so kept as to be a nuisance or injurious [or 
dangerous (a) to health] (/<). 

(4) Any accumulation or deposit which is a nuisance or 
injurious [or dangerous (a)] to health, except when necessary 
for the effectual carrying on of any business or manufacture, and 
the court is satisfied that it has not been kept longer than neeessai 7 , 
and that the best available means have been taken to prevent injury 
to the public health (i); and, whore the Public Health Acts Amend¬ 
ment Act, 1907 (/r), is applied (1), any deposit of material which 
renders a building so damp as to be dangerous or injurious to 
health (m). 

(5) Any house (n) or part of a house so overcrowded as to be 


stinitary an'uiigcineidH); A .- d . v. Stone 00 J. P. IfiS (whoro a Litidowiipr 

was restrained from lettiug liis land to gipsies when it W'ns shown tliat the 
occupation of the land by them was dangerous to the health of tlie neighliourhood). 

(i) As to the iKiwor of local authorities to deal with offensive ])oiids, jiooLs, 
ditches, and the like, see title rinuAC IIr..\erii a: d rjocvi. Admia'Isit.ation; 
and se<‘ note (t), p. ri40, jmt. 

(a) In Ijondon only. 

(b) See title Sew El! s and J)kaixs. 

(c) Public Health Act, IST.O (OS & 09 Viet. <• «. 91 (2) ’iibhc Health 

(London) Act, 1891 (.H & 5.) Viet. o. 70), s. 2 (1) (b). 

(d) 7 Edw. 7. c. oO. 

ie ) See title Prurjc IIeal'I'ii A^T) Locii, Ai)ministi! \tion. 

I f) Public Health Acts Aiiicnilinent Act, 1907 (7 Edw. 7, c. .70), s. 05. 

(q) I hid. 

(h) Public Health Act, 187.') (OS & 09 Viet e. 5.1), s. 91 (0) ; Public He.altli 
(London) Act, 1891 (54 & 50 Vu-t. e. 70), s. 2 (1) (c); see also p. .110, nnie, iind 
title Animals, Vol. I., p. 072. 

(t) Public Health Act, 1875 (.08 & -09 Vict. c. .1.1), s. 91 (1), and proviso; 
Public Health (London) Aet, 1891 (.H & .>5 Vint. c. 70),«. 2 (1) (d), (2) (i), 
Awliland Loral Hoard v. Itialcp Andduud Iron fo. (1882), 10 (i. H. 1). lOs 
(deposit of cinders etc. giving off ob|ectiounhIe but not injurious fumes); see 
also Bmit\ v. }Yaqhorn (1800). 27 J. P. 744 (aecuirnilation of dung); 
Margate Pier (Proprietors) v. Alarquie Town ('oimril (1809), 00 J. P. 4.07 
(accumulation of seaweed); Dm pa- v. Bjjerring (1801), 10 (’. P. (n. 8 .) 110 
(sheep droppings in a markel-pluce; and see title Mahkets and Fairs, 
Vol. AX.. p. 22, note (m)) ; (ritat Xindlni'n Rati. do. v. Lurgan Town Coninns- 
sion^Sf [1897] 2 T. R. 040 (the loading and unloiuling of manure at a railway 
station held to be no nuisance within this piovision). 

fA) 7 Edw, 7, n. 50. 

(Z) See title Public Hkaltti and Local Administration. 

fm) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. .10), s. 35. 

\n) This includes a building used by a philautbropio association as a night 
ehelter for the destitute (A*, v. Mead, Ex jmie dates (189.1), 59 J. P. 150); 
and the superintendent of the association is the proper defemlnnt (ibid.). The 
tenant and not the landlord w'as held liable in Jfme v. A’e/.io Loral AvtlwrHg 
(1876}, 3 Couper, 239. It also mclndos a day school wheie there are neitlifrr 
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dangerous or injurious to the health of the inmates (e), whether 
or not members of the same family (p). If there are two convic¬ 
tions within three months the petty sessional court may order 
the closing of the house for such period as the court thinks 
nocoHsary [q). In London, if tlie medical officer of health certifies 
to such overcrow'ding, the sanitary authority must take suniinary 
proceedings (/•) to abate the nuisance (.s*). A warrant to enter any 
house alleged to be overcrowded may be obtained (t). 

(O') Any factory, workshop, or workplace not covered by the 
definition of '‘faclory’’ (('vchiding “domestic factory”) in the 
Factory and Workshop Act, 1901 («), which is not kept in a 
cleanly state, free frenn ellluvia, properly ventilated, and free from 
overcrowding. In London, where a dwelling-house is used as such 
factory, workshop, or workplace, or such factory is used as a 
dwelling-house, the court must have regard to su(;h circumstances 
when considering the question of nuisance from overcrow’ding {a). 

(7) Smolie nuisances as hereafter described (h). 

(B) ill London, the absence from premises of water fittings 
as prescribed (c) under statutory powers (d), and any occupied house 
without a proper and sufficient supply of water (<•). 

(9) rreinisi's in London used by a metropolitan borough council 
for the li'eatinent and disiiosal of street or house refuse which are 
u nuisance or injurious or dangerous to health (J ). 

909 . Vaiious statutes have extended the provisions of the Pulilic 
Health Act, 1B75 (y), relating to nuisances summarily abatable, 
to unl'cnccd sluil'ls and side •■ntranccs of mines wdiich have been 
abandoned and discontinued (/(), to certain unfenced shafts or side 
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bonrdfus nor resident tsUdU [WunhltthfU Urban IhMnd v. 

(17 J P Id), nnd as re^jrds London, pee dotinifion of “house” in the Puldic 
Jl.-nlth (London) Act, lSi)l (dl & dd Viet e. 76), s. 141. 

(o) Tlio teiniM)iai ’7 oe(*u]» 8 ints of a nif^ht shelter are inniateR [R, v. >s7ar/f, 
Kx f)arh Robiifsoii (189f)), (>() J, P. dd8). 

{]>) Public IL'.dlh Act, 187d (88 A 89 Viet, c dd), s. 91 (d); Public Tfealth 
(London) Act, 1891 (d4 i dd Vict. c. 7()), h. 2 ( 1 ) (e). 

[q) Public Health Act, 187 d (88 A 89 Vict. c. fid), e. 109; J^iblic Health 
(liondon) Act, 1891 (d4 & dd Yict c. 76), s. 7. 

(r) See ]>. d() 6 , pas* 

ifi) Public Health (London) Act, 1891 (d4 & fid Vict e. TO), s. 4 (8) (c). 

(<) s. lid ( 6 ). 

(h) 1 Kdw. 7, c. 22. 

(a) See title J^\(;touies AM) Siioi’s, Yol. XIV , pp. 48ii *i snp 
(/>) Soo ]>. fi41, p<hHt, 

(r) That IS, proscribed under the Metiopolia Water Act, 1871 (84 Si 85 Yict. 
c. 113), ss. 1J7“ 88 ; see title Wateii SrrELV, 

(r/) Public Hoaltli (Jjondon) Act, 1S91 (54 & 55 Viet. c. 76), s. 2 (1) (f). This 
absence of tittiugs rondois the premises unlit for huinun Inibitation unless the 
contrary is shown (t/m/., s. 4 ( 8 ) (tl)). 

(e) /huL, H. 48 ( 1 ). Jf it )s a dwolling-houso the absence of this supply 
renders it unfit for hunian iKibitutioji. 

(/) Public Health (Ijondon) Art, 1891 (54 & 55 ATot. c. 76), .s. 22 ( 2 ). In 
this case tin* county coumal must take the suimuary proceedings {ibtd.), 

Cv) 88 Si 89 Vict. c. 55, 91—111. * 

(A) ('oal Act, 1911 (1 & 2 0(‘o. 5, c. 50), ss. 26, 87 (which come into 

operation on the 1st July, 1912); see title Minus, Mtneuals, and Uuahi^ies, 
Vo4. XX., p, 603; and titles Boundakies, Pences, and Pauty Walls, 
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entrances of raetalliferous mines (i), to unfeiiced quarries (k), to 
tents, vans, sheds, or similar structures used for human habita* 
tion, which are in such a state as to be a nuisance or injurious to 
health, or which are so overcrowded as to be injurious to the health 
of the inmates, whether oi* not members of the same family (1). 

910 . Apart from nuisances made summarily abatable (m), and 
tliose which are specially mentioned elsewhere {u), there are 
others in respect of which iiroceedings in courts of summary juris¬ 
diction may be taken for the recovery of penalties or for the 
suppression of the nuisance, or in respect of which bye-laws may 
be made with consequential penalties summarily recoverable (o). 

911 . An uriian authority—that is, a borough council or urban 
district council (ji)—has power to make bye-laws (q) for the pre¬ 
vention of nuisances arising from snow, filth, dust, ashes, and 
rubbish (r), and sanitary authorities in London may make bye-laws 
in respect of tents, vans, and sheds used for human habitation («). 

912 . Offensive watercourses or ditches lying near to or forming 
the boundary of districts of local authorities maybe dealt with by 
taking summary proceedings against the neiglibouring authoiity 
and obtaining an order for the execution of works necessary for the 
purpose of removing the nuisance (t) ; and it is no defence to 

Vol. Ill, p. U50: HiiiiiwAYs. Stiuims, and Hjuuoes, Vol. XV'I. ]>. 109; 
Mines, Minerals, a.M) (Iuarkies, Vol. XX., p. 585. 

(i) Metalliferous Mines Eegiilation Act, 1872 ^^.'15 & IW Vict. c. 77). s. ].’{; see 
title Mines, Minerals, ani* (inAinuKs, Vol XX , p. tJ28. 

(k) Quarry (Fenoinf') Act, 1887 ^50 & 51 Vict. o. 19), s. IJ; soo title Mines, 
MineraIjS, and Qxjaiu-ies, Vol. XX., pp. 03-1, 835. 

(l) Housing of the 'Woiiiiig Classes Act, 1885 {-18 & 49 Vict. c. 72), s. 9; 
Public Health (London) Act, 1891 (54 & 65 Vict. c. 78), a. 95 (1). Tents etc. of 
His Majesty's naval or uiiUlary forces are expressly exempted {tlnd., s. 9.> (4)). 

(7ft) See pp. 638, 537, ante. 

(n) See, as to animals, p. 513, ante; as to offensive trades, p. 534, anit; as to 

sanitaiy couvenieuceb, see title Piirlk! and Local Administration; 

as to smoke, p. 541, post; as to water, seep. 546, post, title Waters and 
Watercodrsks. 

(o) See p. 585, }uiaf. As to jiioceedings in courts of summary jurisdiction 
generally, see title MAOJS'i’itA'l'Ls, V'ol. XIX., pp. 589 ft stq. 

(p) Public Health Act, 1N75 (38 & 39 Vict. c. 55), s. 8; Local Government 
Act, 1894 (58 & 57 Vict. c. 73), s. 20; see title Local Government, Vol. XIX., 
pp. 282, 292, 29.3, 302. 

(f/) As to bye-laws geucrally, see ibid., p. 328; Ulles Metropolis, Vol. XX., 
pp. 480, 467 : I’lTBLIO HEAl/ill AND LoOAL ADMINISTRATION. 

(r) Public Health Act, 1875 (38 & 39 Vict. c. 65), e. 44; see title High- 
wavs, Streets, and Pridges, Yi> 1. XVT., p. 258. The like power exists in 
London in respect of the same matters in streets (Public Health (London) 
Act, 1891 (.54 & 5.5 Vict. c. 78), s. 16 (1) (a)); see title Metropolis, Vol. XX., 
pp 481, 482. ' As to simiLir bjo-laws in respect of the keeping of animals, see 
p. 511. ante; and iu respect of other matters, see title Public Health and 
I tOOAL Administration. l'’or the effect of such a byp-law, see London, 
IMghton, and Coast Hatl. Co. y. Hayward!s Heath Urban JJisirict Connal 

(1899), 80 L. T. 2C6. 

(a) I’ublic Health (London) Act, 1891 (54 & 65 Vict. c. 76), s. 95 (2). 

(t) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 48. As to the general 
powereato deal with oflensivo ditches, pools etc., given to parish councils and to 
metropolitan sanitary authorities, soe titles Local Government, Vol. XlX., 
p. 248; Metropolis, Vol XX. pp. 456, 467, 468; Public Health and Loosi> 
Adhintsibaiton. * 
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say thftt the order cannot be complied witli without committing a 
trespass (a). 

Sect. 12.— Pnhlic Morality. 

913 . The following are public nuisances liable to be punished 
criminally, eitlier at comiiioii law or under the statutes specially 
I'clating to them: disorderly houses (h), which include bawdy 
houses (c) and unlicensed places of entertainment (d), gaming 
houses(e); betting houses (./’); lottoriesOl); obscene publications (/t); 
betting in streets (?); acts of public indecency {k); disgusting 
exhibitions (/). 

Sect. 13.— Smoke. 

Sujj-Sect. L —In General. 

914 . Smoke, even when unaccompanied by noise or noxious 
vapours, and although not injurious to health, may constitute an 
actionable nuisance (wi), or be the subject of indictraeut (??), pro¬ 
vided that the annoyance produced is such >is materially to interfere 
with the ordinary comfort of human existence. The fact that the 
smoke issues from premises in a manufacturing town does not affect 
the question of nuisance or no nuisance, if it can be shown that 
the annoyance otherwise caused has been materially increased (o). 

915 . In urban districts the wilfully setting on fire or causing 
to be set on fire any chimney renders the offender liable to a 
penalty; but this provision does not exempt him from liability to 
be indicted for felony (p). 


(a) Wohiirii Haiiitan/ Antlun'dij v. Neinport Pa</ne1l Sanilani Aulhunitf (1887), 
fil j. r. .‘loc 

(b) yee titles ('iuminau Law aaj) TKOcEnuJiE, Vol. IX , pp. 541 et ««/. ; 
Intoxicai’inu Liyuoiis, Vol. XVJll., pp. 1«‘1() et set]. 

(c) See titles Ukiminal Law and Pkocbijuke, Vol. IX, p. .742, IsToxi- 
CATiNO Liquors, Vol. XVIIL, p. 138. 

(f/) Heo title Criminal Law ajvd I’rocedure, Vol. IX., p. 543. 

(e) Ibid., pp. 515 et sei/.; (lAMTNO AND Waqerixo, Vol. XV’^., pp. 287 et «</. ; 
iNTOXrCATINO LiQUOllS, V(tl. XVllI., pp. 13S, 189. 

(/') See titles Okiminal Law and Procedure, Vol. IX., ])p. 548 et setp; 
Gaming and WAriERiNG, Vol. XV., pp. 294 et seq. 

{<l) See title C’umiNAi, Law and Proc'EDDBE, Vol. IX , pp. 547, 548. 

(A) ] bid., i)p. 588, 589. 

(i) Jbid., p. .7,>1. 

(A) Ibid., p. 587. 

(/) Ibid., p. 587. 

{m) Aldird's Case (1810), 9 Co. Piep. 57 b: see ('rvnip v. (1867), 

L. Tl. 3 B(j. 409; aflinued on api)ettl, 17 L. T. 133 ; Sauile v. Kihier (1871), 26 
L. T. 277; Cwjrealle v. didoisan (1876), 10 Ch. App. 5H0,^Smith v. Midtaud 
Hail. Co. and Lancashire and Yorkshire Rail. Co. (1877), 37 L. T. 224 ; Racier 
V. London Tramways Co., [1S93J 2 Ch. 688, ('. A ; LainbUm v. Mdlish, 
Lambton v. Cox, [1894J 3 Ch. 1G3; Urney v. Bailey (1895), 11 T. L. E. 221 ; 
Sanders-Clark v. ({rosi’enor Mansions Co., Ltd., and G. I)' Aileasandri, [1900] 2 
Ch. 373. 

(n) See B. v. White and Ward (1757), 1 Burr. 333; R. v. Deu'snap (1812), 16 
Eaiit, 194. 

(o) See Cnmp v. Lambed, supra. 

Ip) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 30, incorporated 
with the Public Health Ael, 1875 (38 & 39 Viet. c. 55) {ibid., s. 171). As to 
arson, see title Criminal Law and Pkooedijbb, Vol. IX., p. 770. 
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Nuisance. 


Sect. 13. Accidental chimney fires render the oecnpier in urban districts 
Smoke, liable to a penalty of 10s., unless it can be shown that there has 
been no omission, neglect, or carelessness on the part of himself or 
his servant {q). 


When 
Runiinni ily 
abatable. 


Black smoke 
from tfa^le 
chifiiueys. 


Sru-SKUT. 2.-- /roiii Fmithices mitl af Worhs etc. 

(i.) (*a/Kih/f of Suminarif Ahatnnt^ni {r), 

916 . Any liiepliice or furnace used for working engines by 
steam, or in any mill, factory, dye-house, brewery, bakehouse, or 
gasworks, or in any manufacturing or trade process whatever, 
which does not, us far as practicable (.s-), consume the smoke 
arising fioiii tlie comlmstible used therein, is a nuisaiico liable 
to be dealt with summarily under statutory provisions (f), unless 
the justices are satisfied that such fireplace or furiiacc! is constructed 
in such manner as to consume as far as practicalilo {a), having 
regard to the nature of the manufacture or trade, all smoke arising 
therefrom, and that such fireplace or furnace has been carefully 
attended to by the person having charge thereof [h). 

The fpiestion of tlie etlicioiicy of the construction, or of any 
alteration, of tlie firei>lace or fuinsce is one of fact for the 
justices {<). 

917 . Aliy chimney (</), not lu'ing a chimney of a ludvaic dwelling- 
house (ci, sending forth black smoke in such quantity as to he a 
niiisanco is capable of being dealt witli summarily (/) under 
statutory provisions (//), ami in such case the ollence is com]»leted 


(f/) Town I’olii'f! ('].m-(‘s AlI, 1S47 (10 A 11 N id. c. SO), ol. 

(?) For ])rocPC(ll]lg^ for siiiiiiiuirv aliutcuuMil, ko ]ip. .lOo, /iliO, po-f 

(s) Soo 11 f'o//ry (ISOT), 1.. II 2 I'lvch. SS, u ciifio uiuk'r the Towns 

Iinproveiiiont Ulaiises Act, ISl? (10 ill 11 Vict. c. ill), s. los (ei'o note (1), iii/ra, 
aiicl notef/), p. .o-lo, /•(;•./), which docidcd that tlio w'orils "as fin us possible,'’ 
used lu a local Act incoiixiiuting it, jiicaiit a.s far as was poswiblo consislexil 
with cuiTviiig on the trade in wliicli the fiiniaeo was oiujiIojckI. 

[t) Public Heath Act, ]s7o (:;S & Yict. e. a. 01 (7); Public lloalth 
(TjoikIoii) Act, 1S91 (,')4 & iio Vict c. 70), .s, 21. Similar provisions imjiosing 
penalties for mfnngeuicut arc found in the Towns Improioincnt (’lanses Ai f, 
1847 (10 & 11 Vict. e. JH), s. los, winch is not incorjuirated with the Public 
Uealth Act, 1875 (JiS & 39 Vict, c. oi')}, hut is connnouly incoiqioratcd with 
pnvate or local Acth. 

(rt) See note (.i), niifirn. 

[h) Public Ifcalth Act, 187,7 (.'{8 A .19 Vicl. c. flu), s. 91; I'uhln; lloalth (Lomloii) 
Act, 1891 ( 4 ')i & Vict. c. 70), s. 21. 

(<•) Hiijf/iiis V. Kfrthmcli I'liion <Uianluv»a (1870), IJ'l .f, P. 806 

(d) The funnel of asteainlxiat i.s a chimney {Touqh v Hopknut, [1901J 1 K. If 
804; sec also Walktr v. Kvau^ (18,79), 2 E. & E. 3,76), As to the lum-applic- 
abibty of the provisions as to smoke of a local Act to vessels trading direct with 
foreign ports, see Macaulaii v, SfnnnitJnp Co,, Ltd. (1910), 102 L. T. ,S87. 

(c) 'I’he term “ private dw'i'lhng-houso ” is strictly interjireted. It has liemi 
held not to mcludo a West End London (Jlub, consisting of 750 members, 
with the usual ae.commodation for uiembeiv, and a staff of servants ri'sulent 
ou tho premises (McNair v. Jtnhcr, [1901] 1 K. If. 208); nor a large building 
consisting of residential flats (Qwcii Amt /tenideutial Mansions and Hotel Vo, v. 
(IVs/wi'Rsfw (Ml/ Uc)M/ict/(190l), 46 Sol. Jo. 70). 

(/) See pp. 565, .')66, j>osf. 

{(/) Public Health Act, 187.> (38 & 39 Viet. c. 55), s. 91 (7); Public Health 
(London) Act, 1891 (54 & 55 Yict. c. 76), s. 24. • 
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by the emission of the smoke without eonsidering the construction 
of the furnace (h). 

" 918 . The above-mentioned provisions cannot be enforced in such 
a way as to interfere with or to obstruct the efficient working of 
mines (i), or the processes of the smelting of ores and minerals (A ), 
or the calcining, puddling, and rolling of iron and other metals, 
or the conversion of pig iron into “wrought iron (/). The owner of 
a coal mine is thus protected if, but only if, he can show that the 
smoke nuisance could not be prevented witliout interference with 
the efficient working of the mine (»/). But the saving provision (n) 
does not relieve the owners of mines or of the pnfcessos named 
from liability for a public nuisance in a suit brought by the 
Attorney-Genera] for its abiite]iient(()), nor from their common law 
liability to a person whose propei'ty is affected by it (p). 

919 . Power is given to local authorities, or any of their officers’ 
to enter into any premises for the purpose of oiitorcing the pro¬ 
visions of any statute in force in the district requiring the con¬ 
sumption by fireplaces and furnaces of their own smoke. The entry 
may be made at any time between 9 a.m. and 6 p.m., or, in the case 
of a nuisance arising in respect of any business, at any hour when 
such business is in progress or is usually carried on (q). 

920 . Tlie question of nuisance or no nuisance is one of fact (r), 
and libe justices are entitled to have regard to the circumstances of 
the case, including the nature of the district and the nature of the 
industries carried on there. It is not necessary to prove annoy¬ 
ance to any particular person, or injury to any particular property, 
in order to secure a conviction (r), nor is it necessary to prove 
that the smoke is sufficient to he injurious to health if it is 
sufficient to cause annoyance or discomfort (s). 

921 . Under the Public Health Act, 1875 (i), the master is liable 
foi' the nuisance caused by his servant, even though the furnaces 


(/() Ilff/iYS V. Kuitj (ISSo), 49 J. r. 709; soo Ex parte Schofield, [1891] 2Q. 13. 
■128, 0. A. 

(i) ITie qu<»<tion of what is ii iniuo withiu this provision is a quostion of fact 
for the justices (ff. v Dims/tml (183o), 2 Ad. & El. 508). 

(A’) Tlie con’cspomliiig provision of the repealed Nuisances Removal Act for 
England, 185,0 (18 & 19 Vict. c 121), s. 44, was held to prevent tho application 
of that Act to mannructurers of Ihc produce of ores and niiuerals, so that 
justices had no power to order tho abatement of a smoke nuisijince arising from 
a bichrome manufactory {Norris v. liarnrs (1872), L. K. 7 Q. B. 537). 

{1) Public Health Act, 1875 (38 & 39 Viet. e. 65), s. .334 ; and see title Mines, 
Minerals, and Quarries, Vol. XX., p. 693. As to the general offoct of this 
provision, see lie Dudley (lorjtoratwn (1881), 8 Q. 13. D. 86, 95, 9G, C. A. 

(m) Patterso)! v. Vhamber (Jolltery Co. (1892), 56 J. P. 200. 

(«) Ihiblic Health Act, 1875 f38 & 39 Viot. o. 55), s. 334; see the text, supra. 

(o) As to proceedings in which the Attorney-Gonoi'al is a necessary party, see 
p. 652, post. 

(p) A.->D. V. Logan, [1891] 2 Q. 13. 100. 

(q) Public Health Act, 1875 (38 & 39 Vict. c. 66), s. 102. 

(r) South London Electric Supply Cor}>oratwn v. Perrin, [1901] 2 K. B. 186. 

(s) Oashfll V. Bayley (1874), 38 J. P. 806. 

(i) 38 & 39 Vict. c. 55. 
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are properly constructed, and the owners have exercised reason* 
able and proper supervision over the persons in charge of the 
furnaces, and the nuisance has arisen through the neglect otf 
stokers and not of the owners or their responsible foreman (a). 

922 . Each daily emission of black smoke constitutes a separate 
offence, and separate summonses may be issued simultaneously in 
respect of breaches of the statute on separate days, and separate 
costs on each Hummons may be awarded (b). 

923 - \\ hen a person is charged with allowing black smoke to 
issue from certain chimneys on his premises so as to constitute a 
nuisance, and this is shown to have been caused by bis act or 
default, the fact that there are several chimneys together, each used 
for a separate purpose, does not invalidate the summons because 
it is not shown from which of the cliiinnejs the smoke issued. 
The justices must liear the evidence and make their order as to one 
or more of the chimneys (c). 

924 . When giving notice to abate (d) a smoke nuisance, it is not 
necessary’ to si)ecify what works and things are to be dune for the 
purpose of abatement (c). 


(ih) Htatutory Procibums. 

925 . In London, the furnaces employed in the working of 
engines by steam and in buildings used for the purpose of trade 
or manufacture must be constructed so as to consume or burn 
the smoke arising from such furnaces. Penalties are imposed 
on owners or occupiers of the premises or their foremen, or other 
persons employed by such owners or occupiers, who use furnaces 
not so constructed, or negligently use any furnace so tliat the 
smoke is not consumed effectually, or carry on any trade or business 
occasioniiig noxious or offensive effluvia or other annoyance without 
using the best practicable means for preventing or counteracting 
the effluvia or annoj’ance. 

Penalties are also imposed upon the owner or master of a steam 
vessel on the Thames, either above London Bridge or plying to and 
fro between London Bridge and any place on the river westward 
of the Nore light, if the engine or furnace of the visssel is not 


(а) Niveu v. (inavti (1890), 'A J. P. 648; soe liarnen v. Ahoyd (1872),L. E. 
7 (i. B. 474; compare CUxahuha v. Ihtdton (188S>), 22 U. B. JD. 736; Wilhx'k 
V. Hawh (1866), 82 J. P. 566 In these cases uu element of the statutoiy 
ofTcnoe ■was the “negligent” user of a furnace, so that where negligence on 
the part of the owner and bis foreman was negatived or not alleged, it was 
held that the master was not rc.spoiisiblo, but that the stoker whose iiogligence 
caused the nuisance was alone liable to tho penalty; see title hlASTKR anu 
t^KRVAirr, Vol. XX., pp. 258 tt so/. 

(б) R. V. Wattrhome (1872), L. B. 7 Q, B. 545. 

(c) Sarnea v. Norris (1876), 41 J. P. 150. 

(<f) See pp. 648, 566, 

(e) Millurd v. WaetaUt [1898] 1 Q. B. 342; Cmfrdl London Ttnil. Co, 
Bammermith Mdropoliton Cinutcil (1904), 68 J. P. 217. 
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constructed effectually to consume its own smoke, or, being so Sbot, is, 
constructed, is wilfully or negligently used so as not to do so(/). Smoke, 


' Sub-Sect. 3 .—On Bailways. 

926. Every locomotive stoiim engine used on a railway must be Liability 
constructed on the principle of consuming, and so as to consume, . 
its own smoke (g ); and in the event of proceedings being taken on smok™*°® 
account of an engine not consuming its own smoke, a penalty of 
£5 for every day during which the engine is used on the rail- 

t y may be imposed, if the justices find that the engine is not 
constructed as re(iuired (h), or if, being so constructed, it has 
failed to consume its own smoke, as far as practicable (i), at tho 
time cliarged in the complaint, either through the default of the 
company or of any servant in tho om])loyniont of the company (/.)- 

927. It is a question of fact for the justices to decide whether Nuisance a 
in the circumstances the engine has consumed its own smoke <i“e«tionof 
as far as practicable. Where, in a properly constructed engine, 
smoky coal only is used and black smoke is emitted for luoro 
than throe minutes, it may be that, in the absence of any explana¬ 
tion by the company, there is sufficient evidence to justify a 
conviction (1); but where defective construction and negligent 
management of the engine are negatived, and dark smoke is 
emitted for a short time on two occasions in the course of about an 
hour, the coal used being a bituminous but a good hard steam 
coal, a refusal to convict may bo justified, even though, if other 
coal twice as costly had been used, there would have been less 
smoke (///). 


(/’) Public 11 oulth (London) Act, 1891 (o4 & oft Viet. c. 78), s. ‘23 ( 1 ), ( 2 ), (3). 
The words “consume or burn tho smoke” do not mean that all tno smoko 
must be consumcil. The court may ivinit any fine xf of opinion that tho 
furnnoo has been so constructed as to cousuino ns far as possible, consistently 
with the carrying on of the trade (('oojur v. iroi)?/cy (1867), L. It. 2 lixch. 
8 ; BOO note («), p. 642, antr), all the smoko aiising from it, and the owner or 
occn})ier has caiofully attended to tho same, and has ciiuscil the smoko to bo 
consumed as far as possible (Public Health (Loudon) Act, 1891 (54 & 56 Vict. 
c. 76), s. 23 (4)). No proceedings under tfnU., s. 23, can be taken cx'iept xindcr 
the direction of a sanitary authoiity (iM., s. 23 (5)). Powers of entry are 
given s. 23(6) ; and see ihid. h,s. 10 , 115, 116; and pp 572, 573, fiont). In 
the port of London the iiort sanitary authority takes jiroccediiigs (Ihiblic lloulth 
(Loudon) Act, 1891 (54 & 56 Met. e. 76), s. 21 (7); sec title ME'iTiovours, 
VoL XX., p. 411); Hoo Wall-er v. Erann (1859), 2 E. E. .356 ; and as to the 
genei’al liability of owners or masters of vessels, see title Shipi'ino«and Navi- 
UATiON. As to tho obligation imjiosed on water corapanieti to construct their 
furnaces etc. on tho most effectual principle for consuming their own smoke, 
see title 'VYateu Survi.Y 

(jf) Eailways Ulausos (’onsolidation Aist, 1815 (8 & 9 Vict c. 20), s. 114. 

(A) Ibid. 

(*) Seo note (/), and note (/i), p. 642, ante. 

^k) Regulation of Railways Act, 1868 (31 & 32 Vict. c. 119), s. 19, bringing 
this offence within the Railways Clauses Consolidation Act, 1845 (8 Vict. c. 20), 
8. 114. As to railway companies generally, see title lUir-WATS AND Oanai.s. 
As to light railways, see title Tramways and Lioiit Ratt.ways. 

(/) South Kaitvrn and Vhatlmn Bail. Co. v. Inmdon ConiUy Oouncil (flKlI), 05 
J. P. 568. 

*()rt) Loudon County Conncii v, Ortat Eastern Railway, 2 K. P». 312, 

H,L.—X3CI. . T 
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STTn-SECT. 4 .—On Highways. 

(i) Heavy Locomotives. 

928. Every locomotive (?i), other than a light locomotive (o), 
used on a highway must he constructed on the i>rinciple of con¬ 
suming its own smoko; and any person using a locomotive not 
so constructed, or not consuming, so far as practicable ( 21 ), its own 
smoko, is liable to a fine of £5 for every day during which the 
locomotive is so used on the highway (q). The burden of proof 
is discharged by the prosecutor when he has proved that blac!^ 
smoke has issued ; and it then rests on the defendant to negati^p"- 
that evidence by showing that the engine did consumo its owh 
smoke as far as practicable (r). To establish the commission of 
the offence it is not necessary to show that the etigine was on the 
highway for an entire day(.''). 

The above provision (i) does not apply to a heavy motor vehicle 
constructed to consume its own smoke, where the smoke nuisance 
alleged is due to the driver negligently lubricating his machine so 
as to cause the emission of visible vapour (m). 

( 11 .) Light Locomotives. 

929. A light locomotive is a vehicle, propelled by mechanical 
I)Ower, under five tons (r) in weight unladen, not used for the 
jmrposo of drawing more than one vehicle (such vehicle with 
its locomotive not exceeding in weight unladen six and a half 
tons(r)), and so constructed that no smoke or visible vapour is 
emitted therefrom except from any temporary or accidental cause («'). 
The failure of the last requirement brings the locomotive within 
the provisions above stated relating to heavy locomotives (j;). 

Skct. 14 .—Waters aud Wateriraifs. 

930. Any unlawful interference with the rights of the })ublic or 
of owners of land in connection with water and waterways may be 
a nuisance iy). 

(n) That is, any locomotive propelled by st^^ain or by other than animal power 
(Ilif'hwa 3 'rt and Locomotives (Amendment) Act, 1878 (41 & 4ii Viet. c. 77), s. 88). 

(o) Seo the text, in/ra. Jj'jht locomotives are excepted from the uhovo pro¬ 
vision by the Locomotives on Highways Act, 1896 (59 & 60 Vict. c. 36), s. I (1) 
and Schedule. 

(p) As to the meaning of those words, see note (s), ]>. 541i, mtfe; also 
Loudon Cvnnti/ Council v. Crmt Kastern Hailuwf, [1{>06] 2 K. B. 312. 

((/) Uighways and Ijocomotives (Amendment) Act, 1878 (41 & 42 Vict. c. 77), 

». 30, as amended by the Statute Ijuw Itevision Acts, 1894 (o7 & 58 Vict. c. 56), 
and 1898 (Tsi & 62 Vict. c. 22). 

(r) Ihti Ihvm 'f. Olasie (1891), 55 J. P. 663. 

(«) See Hmith v . Hiokes (1863), 4 B, & S. 84, decided under the Highway Act, 
I 8.35 (5 & 6 Will. 4, c. 50), s. 70. 

(/.) See note (y), swyiro. 

(m) if. V. WtibralMm. Ex parfe iUnvcUffe. (1907), 71 J. P. 336; »S'far Omnihis 
Co. (ijondon), I,id. v. Tagg (1907), 71 J. P. 352. As to motor trathc generally, 
see title Stkjbbt anu Akhjal Tiamc. 

(f) Increased from three to live tons and four to six and a half tons respec¬ 
tively by the Heavy Motor Car Older, 1904, Art. III., made uuder powers 
confemd by the Motor Oar Aid, lOtW (3 Edw. 7, c. 36), s. 12 (1). 

e ) Locomotives on Highways Act, 1896 (69 & 60 Vict. c. 36), s. 1 (1). 

See the text, supra. 

»l©e titles County Courts, Vol. Vni.,pp. 680 et aeg.; Easemjsntb arb 
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Part III.—Remedies. 

Sect. 1 .— In General. 

931. There are four classes of remedies for nuisance, namely* 
abatement without recourse to legal proceedings; civil proceedings 
for damages or injunction; summary proceedings for penalties or 
abatement; and criminal proceedings by indictment (s). 

Sect. 2 .— Abutment. 

Sub-Sect. 1 . — Hy Private Persons. 

(i.) Where thv Iliijlit KxisU. 

932. By abatement is meant the summary removal or remedy 
of a nuisance by the party injured without having recourse to legal 
proceedings. It is not a remedy which tluj law favours, and is not 
usually advisabl(5 (a), and its exercise destroys any right of action in 
respect of the nuisance (\>). The right certainly exists when tho 
nuisance is caused by an act of commission (c). 

933. Whore tho nuisance arises merely from omission on the 
part of tho offender, it is not clear whether it admits of abate¬ 
ment {<!), except in the case of the cutting of boughs overhanging 
the public highway or private pro])erty, when abatement is clearly 
lawful (c). It would seem that tlie term “ abatement ” is hardly 
the proper expression for an act which supplies the omitted 
duty(/). 

934. If the nuisance is a public one, a private individual cannot 
of his own authority abate it, unless it does him some special 
injury over and above that suftered by the rest of the public (;/). 


PKOErrs A PUENDKE, Yol XT., pp. ;ilO et seq. . PlSUEUlKS, Vol. XIV., pp. 589, 
619, 628 , MmE.s, AIixekals, ani> Quaukies, Yol. XX„ ]>. 592 ; Suici’lNu axj) 
Navigation; Waters and Watercouksks. 

(e) As to abatement, seethe text, xnfra , as to civil jn'oceodings, scepp, 550 et 
seq., post, as to summary proceedings, seo pp. 565 d seq , qmt; as to criminal 
proci'cdings by indictmont, see p. 574, }>ost. 

(a) Lonsdale {Karl) v. Nelson (182;j), 2 11. & C, 302, }>er Best, J., at p. 312; 
Campbell Davys v. Lloyd, [1901] 2 Ch. 518, C. A., per Collins, L.J., at p. 524. 

(5) JMen's Iksc (ItdO), 9 Co. Eep. 53 b. 

(c) Penrvdilork's Case (1598), 5 Oo. llep. 100 b: James v. Kay ward (1630). 
Cro. Car. 184; It. v. PoseweU, (1699), 2 Salk. 459 ; Jiaikes v. ToionaPnd (1801), 2 
Smith, K. B. 9; Lms>lale {Earl) y. Nelson, supra, Entdiffe Howerhy Ilvjhways 
Surveyors (1859), 1 L. T. 7. 

(d) See Lonsdale {Earl) v. Nelson, supra, at p. 311; Campbell Darys v. Lloyd, 
supra, and aoo the dirtum of Best, J., in Lonsdale {Karl) v. Ndson, supra, 
commented on in Lemmon v. Webb, [1895] A. C. 1, 9. 

(e) Lemmon v. Webb, supra, see Mornce v. Baker (1610), 3 Bulst. 196; 
Lonsdale {EarT) v. Nelson, sujmi; and see title AokK'Ulture, Vol. I. p. 29(). 

(/) Campbell l)avys v. Lloyd, supra. 

{(f) Cob.hestcr Corjn/ration y. Brooke (1845), 7 Q. B.339; Dimes \. Petleif (1850), 
15 Q. B. 276; Bateman v. Block (1852), 18 Q. 11. 870. Previous authorities 
stated that anyone might abate a public musunco (James v. Kay ward, 
supra; B, y. (Vilexix (1690), 2 Salk. 468). A general pardon after ccm- 
vctiou only discharges the penalty and not an order for abatement. The latter 
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Sbct. 1 935 . The injured party need not wait until he hae suffered actual 

Abatement, injury before exercising his power of abatement {h), but he cannot 
Powell justify the removal of the scaffolding or foundations of a building on 

abatemcDt. the ground that when finished it may constitute a nuisance by 

blocking his ancient lights (i). 


When notice 936. It has been established that no notice is necessary before 
necessary. abating a nuisance which consists of overhanging boughs, when they 
can he lopped by the person aggrieved from his own property 
and without entry on his neighbour’s land {k). There is also 
authority for saying that, without notice, a nuisance may be abated 
on the land of another in cases of emergency, and in ordfir to pro¬ 
tect life or property (/). It has further been held that abatement 
without notice may be justified, although involving entry on the 
land of another, where he is the original wrongdoer bringing into 
existence the nuisance (wi), and, possibly, where the nuisance arises 
from a default in the performance of some legal duty imposed upon 
the wrongdoer («). The trend of later judicial opinion, however, 
has been to require notice in all cases, except those of emergency, 
when the abatement involves entry on the land of another (o). On 
the authorities, notice is certainly necessary where the person 
complained of is not the original wrongdoer but continues a 
nuisance (p), and, so far as abatement is available at all, in all 
cases, except those of emergency, where the nuisance arises from 
omissions (q^), and where the premises affected are at the time 
inhabited (r). 


Who may 937. The right of abatement exists in any person whose rights 
abat«, jjj. ^tjose property are damnified by the nuisance, including a 
lessee (s). 


is not the pnnishmont of the party, hut tho removal of a public grievance {R. v. 
Wilcox (1090), 2 Siilk. 158). 

Ih) Pmrnddock’s Case (1598), 5 Co. Kep 100 h. 

(i) ^forrtce v. Jlakcr (1616), 3 Bulst. 196; S. C,, stib nom. Noma y, liakcr 
(1616), 1 Eoll. Rep. 39.3. 

{If) Lemmon v. Webb, [1894] 3 Oh. 1, 0. A.; affirmed, [1895] A. 0. 1 ; see 
titles Aghiculture, Vol. I., p. 2!)6; Easements and Profits a Prendre, 
Vol. XI., p. 331. 

(/) Jones V. (1843), 11 M. W. 176; accepted to this extent by the 

Court of Appeal and the House of Tjords in Lemmon v. Wehh,aujiTa; see also 
Lonadale {Earl) v. Nelson (1823), 2 11 & 0. 302, jier Best, J., at p. 312. 

(m) FenrudifiKk's Vaae., 8vj>ra; Winainorev. (rreenbank (1745), Willes, 577, 583 ; 
iMmlde (Earl) v. Nelaoii, supra, per IJkst, J., at pp. 311, 312 ; Jones v. Williams, 
svpra (where this s&med to be treated as hoyoiid doubt), 

(n) Jones v. Williams, supra. 

(o) See the judgments in Lemmon v. Webb, sujyra, both in the Court of Appeal 
nnd the House of Lords; and seo title Easements and Profits A Pbendrf., 
Vol. XL, p, 331. 

! p) Penrndilock'a Caae, supra, and the cases cited in notes (f), (m), supra. 

9) Ihid,. 

r) Perry v. Mhliowe {\M&), 8 ti. B 767 ; Davies v. Williams (1851), 16 Q. B. 
546 ; Jones v. Jones (1862), 1 H, & 0.1 ; and see title Easements and Profits 
A Prendre, Vol. XT., p. 296, 

(s) renrwldoek's Cass, supra. As to the right of a commoner to abate a 
nmsaiico on a common, see title Commons and Hiobts of Common, Vol. IV., 
pp. 515, 516. ^ 
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(ii.) E.rteni of the Right. 

ddS. In abating a public nuisance, a private individual can only 

• interfere with it so far as it causes special injury to him, and so 
far as may be necessary to enable him to exercise his public rights, 
and he is not justified in doing damage to the property of the 
person creating the nuisance if he is able to exercise his rights vith 
reasonable convenience and without doing such damage (/). 

939. In the case of a private nuisance, the person injured by it 
may justify its abatement and the entry on his neighbour’s land 
for that purpose (<i), provided that the abatement is not elTected 
in circumstances specially calculated to lead to a breach of the 
peace {b ); that no more than the offending portion is removed (r); 
that no unnecessary damage is done (</); that, where there are 
two w’ays of abating the nuisance, the less mischievous is followed, 
unless it would inflict some wrong on an innocent third party or 
the public (e); and that previous notice is given when necessary (/), 
In the case of a nuisance arising merely from omission, even if the 
remedy by abatement exists, it will not justify the entry on private 
lands to effect the purpose (f/). 

Siib-Sect. 2 .— R// Local Anthoritm. 

940. So far as their own property is concerned, local authorities 
have the same right to abate nuisances in respect of it and its 
enjoyment as is possessed by private individuals. 

Such local authorities as possess or succeed to the duties and 
powers of highway surveyors (/i) have at common law the right to 
abate nuisances on the highway without taldng legal proceedings, 
but they do so at their own risk (i). A similar power of abatement 

(C.) James v. Hayward (IGJU)'), Cro. Car. 184; Colchester Corforatwn v. Ilrnolce 
(184.')), 7 U. 11. 33!) ; Jhmcav. Petley (IfihO), 16 Q. R. 27G; J'ateman v. lUiirk 
(1862), 18 Q. R. S70 ; It. v. Rkhmtmd .hiatices (18G()), 24 J. 422 ; Itayshaw 
V. Jiiixfon Local Hoard of Health (1875), 1 Oh. J). 220, 221. 1q Lodte v, 
Arnold (IG.07), 2 Salk. 468, it was said that the abatotnoiit uoad not be effected 
in an orderly inimnor and with as little hurt as possible ; but there is no other 
'jase in which such a view is taken. 

(a) Ilaikea v, Townamd, (1804), 2 Smith, K. B. 0; I llawk. 1. 0. c. 75, 
s. 12, and cases cited in notes (/), (m), p. 548, ante. 

(5) Vtrry v. Fitzhowe (1816), 8 Q. B. 757 (abatement ludd not justified while 
the plaintiff and his family were in the house during its demolition); com¬ 
mented on in Bnrhiiyv, Rend (18.)0), 11 Q. B. 904; and see, lontra, Danes v. 
Wilhama (]8.)1), IG Q. B. 546, tho difference being that in this last case notice 
had been previously given and the occupier refused to remove the offending 
structure. * 

(c) Cooper v. Marshall (1767), I Burr. 269; Greenslade v. Ilalliday (1830), 6 
Bing. 379 (where the defendant was held not to be justified in removing a board 
which the plaintiff had fastened to stakes to form a means for crossing a stream, 
althoimh the defendant might have justified the removal of the stakes only). 

(ti) Colchester Corporation v. P>ro<^e, supra ; Perry v. Fitzhowe, supra ; Dunes 
V. Petley (1850), 13 Q. B. 276; R. v. Richmond Justieis (I860), 24 J. P. 422. 

(e) Bohert* v. Bose (1866), L. B. 1 Exch. 82, Ex. Oh. 

if) See p. 648, ante. 

(ff) to erect a permanent bridge in place of one which the person liable 
has neglected to repair [Campbell Dacya v. Lloyd, [1901] 2 Ch. 618, 0. A.). 

(h) See title Highways, Streets, and Bridges, Vol. XVI., p. 25 , note (J). 

• (i) Reynolds v. Prestetgn Urban Dtatrkt Council, [1896] 1 Q. B. 604; Harris 
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is possessed by any authority which represents the public in 
the matter affected by the nuisance. 

Power is given by statute to various local authorities to abate 
nuisances (j). 

941. So far as the exercise of the common law right of 
abatement is concerned, local authorities are governed by the 
same principles as those which regulate abatement by private 
individuals!/;). 

The statutes which confer a right of abatement in special 
circumstances sometimes impose restrictions upon its exercise by 
defining the period when it may be exercised, as in the case of 
lo])ping trees overhanging a highway (/), or by requiring previous 
notice from the authority, and in some cases imposing the condition 
of previous default in obeying an order of a justice or justices (m). 

Sect. '3.—Civil Proceedings. 

Sub-Sect. \—1)i (inieraL 

942. Civil proceedings to restrain the commission or continuation 
of acts constituting a nuisance, or to recover damages, whether 
brought by or in the name of the Attorney-General or by a private 
individual or local body, take the form of an action in the Chancery 
Division or the King’s Bench Division of the High Court; or, 
where the damages claimed do not exceed JtlOO, in the county 
court (h). 

Sob-Sect. 2. — Parties. 

(i.) Who man 
(a) Ileversioners. 

943. In order to give a right of action in respect of a nuisance 
to an owner of property, as a reversioner, the injury complained of 
luust be such that from its permanent character or otherwise it is 
necessarily prejudicial to the reversion (o), that is to say, it must 
be something which will continue to the time when the reversion 
will come into possession, or something which operates as a denial 


V. Northnnipinnshire Caunty Covunl (1S97), 61 J. P. 690; Kmne v. Pn/iiohJ 
(1853), 2 E. & B. 748, j)er Lord Campbell, C.J. : Tamer v. Itiuywood Iliyliway 
Poard (1870),.L, B. 9 Eq. 418; Mill v. Hawker (1876), L. E. 10 Exch. 92, Ex. Oh,, 
Jtaifshaw v. Hinton Loral Hoard of Health (1875), 1 Oh. D. 220, 224; Louth 
JJisirkt Cow/kil v. West (1896), 65 Jj. J. (o. B ) 635. 

(;) As to nuibaruJiBs in respect of highways, see title Highways, Streets, 
AWD Bjuuges, Yol. XVI., pp. 161 H seq.; in respect of animals, see p. 613, 
ante, in respect of public health, .see pp. 635, 537, ante; and see title Public 
Health ajii) Local Administration. 

i k) 8ee p. 647, ante. 

!) See title IJiguwayb, Streets, and Bridges, Vol. XVI ,pp. 113,165. 
m) See p. 572, post, 

n) See titles County Courts, Vol. VIII., p. 428; Injunction, Vol. XVII., 
p. 199; Practice and Procedure. Aa to whether an action is excluded 
where a statutory remedy ia given, see titles Action, Vol. L, p. 8; Tort. 

(o) JaHcson y. Tesked (1818), 1 M. & S. 234. “ Permanent” means that which 
will continue indehnitely until s^unething is done to remove it { Jones v. Llanrwti 
Urban IHstriet Council, [1911] 1 Ch. 393 , per Fabkeb, J., at p.’ 404). 
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of right of the revepioner (a). The question whether there is 
damage to the reversion is a question of fact {h). 

(b) Occujntrs and Persona in Poasemon. 

944. A person who is in lawful occupation of premises is 
entitled to be protected against any interference with his rights as 
Bucli occupier (c). Thus, the occupation of oyster-beds within the 
limits of a several fisljery gives the occupier a riglit of action 
against third persons who pollute the beds (d), but the mere 


(a) Mayfair Property v. r/o/nijf«o«, [1894] 1 CTi. j08; J/s/wra v. iS'ca^M (1832), 
9 Bing. 3; and see the eases cited tnjra A reversioner has, therefore, been held 
to have a light of iiclioii wlien his projierty was injured liy vibration {S/ie/fer v. 
('tly of l,onih)ii Kledrv LvfdtiKf Co ,Meiu-'s Breweiy Co.v, City of Lotidov Plfdnc 
Lu/liUny Co., [1895] 1 L'h. 2S7, 0. A.; ('oJn'dl v. Bt. 1‘aurras lienonyh Council, 
[1904] I Ch. 707); or his trees damaged by smoke or fumes {Walter v. Belje 
(1851), 4 De G, & Sin. 315); or his bmidings affected by damp fioin an iirtilicial 
mound (Tlrn/er v. Bailhiril (1870), 2 f'h. 1). 092); or the ancient lights ot his 
premises obstructed by the election of a permanent stiucture (./csscr v. (jifl'ord 
(17l>7), 4 Burr. 2141; If ilton v. ToimentJ (1860), 1 Drew. & Sm. 321 ; MdroyoHlnu 
Assoemtum v. Petch (1858), 5 B (n. s.) 504 ; t^hadwell v. Uaiilnnsoii (1829), 
3 (’ I' 615), and in such a oa.se tlie loversiouer may bring anothei action for 
damages 111 respect of a further period of continuance {Hhudvd! v. Ilnh Innaon. 
(1830), 4 t\ & 1*. 333); or a right of way belonging to him has been obstructed 
bv a permanent stiucture (JJower v. Jh/l (1835), 1 fclcott, 626; see Bell v. 
Midlaml Bail t'o. (1861), 10 C. B. (n. s.) 287), or by locking a gate across it 
under such circumstunccs as to amount to a denial of his nght {KvtyiU v. Mtwr 
(1850), 9 (\ B. 364); orwhere damage has been done by the destruction of trees 
owing to flooding (Bc(/ia_f/y?f/d Y (hishac (1685), 3 Lev. 209; compaio Jlajlcr v. 
Taylor (1832), 4 B & Ad. 72); see also Jona v Llanucat Urban Ihsfrtd Council, 
[1911] 1 (Jh. 393, 404. On the other hand, it has been held that a rever- 
sioner has no light of action for nuisances caused by noise or smoke 
afl'ectiug the comfoil; of tenants, even to the extent of comjielling them to leave, 
since such nuisances may cease at any moment [Cooper v. (hahlne (1881), 19 
('h. J). 193; afliniied (1882), 20 Ch. I). 589, C. A.; Jonea v. C.hayydi (1875), 
L. R. 20 M(]. 539, Uoiiae Property and Invedment Co. y. JJ. P. Horae Xuil. Co. 
(1885), 29 (%. I). 190; Snnpaon v. Savaye (1856), 1 0. B. (N. s.) 347 ; Mvmford 
V. Drford, Wcrceater and Wolv(rha'mpi.on Rail. Co. (1856), 1 H. & N. 34; Brotler 
V. BatUaid, swpra); for an entry on land in possession of a tenant in oxeiciso of 
an alleged right of way {Bn,cter v. Taylor {Wi2), 4 B. & Ad. 72; and see 
Ihinjurv. Baaaett, [1901] 2 Ch. 350; compare Kvhfill v. Moor, supra), because 
such entry would not be evidence against the reversioner [Bower v. Hdl, supra, 
at p 528); for obstruction of his tenant’s access to premises [Dobson v. 
lUackmore (1847), 9 ti. B. 991 ; Mott v. Hlioolhred (1875), L. R. 20 Eq. 22); for 
damage done by flooding where tlie damage was not such as would last to the 
end of the term [Rnd v. Victoria (frariuy Dock Co. and London and St. Katharine 
Dork Co. (1887), 36 Ch. D 113, 0. A.): for neglect to repair a road over which 
there was a right of wav [llopwoody. Schofield (1837), 2 Mood. & Br34); for the 
wrongful laising of a wall and the placing of timber thai’oon overhanging a 
yard, the alleged injury being tho loss of the user of the original wall and the 
diBchargo of rain-water uito the viu”d [Jackson, v. Peaked (1813), 1 M. & 8. 234). 

(5) Tucker \. Kewman[\m), 11 Ad. & El. 40; Youny v. Sjmeer (1829), 10 
B. & C. 145 ; Jones v. Llnnrwst Urban District Council, aujira, at p. 404. 

(c) AUred’a Case (1610), 9 Co. Rep. 57 b. As to the right of an undischarged 
bankrupt in possession to sue without joining the trustee, see Semple v. London 
and Birminyham Bail. Co, (1838), 9 Sim. 209, As to the general position of 
licensees, bto titles Easkmknts ami I^iohts a 1’kendkk, Vol. XL, p. 340; 
Landloud and Tenant, Vol. XVllL, pp. 337 et seq. , Mines, Minbrat.8, and 
Qdanribs, Vol. XXi, pp. 567 et scq. ; Real Propbutt and (Jhattels Real ; 
Trespass. 

, (tf) KosUt V, Warblinytan Urban Council^ [1906] 1 K. B. 648, C, A.; set) 
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depositing of oysters y^here the public have a right of fishing does 
not suffice to give the occupier a right of action (e). 

Occupation of pasturage under demise from a local authority 
which had no power to demise it does not give sufficient occupation 
upon which to base an action (/); neither has the wife of a tenant of 
premises such occupation (g). A tenant under a building agreement 
who, under and for the purpose of that agreement, has a right of 
entry on the foreshore cannot maintain an action against a person 
for taking shingle or placing bathing tents thereon (h), but a 
contractor who was damnified by interferonco with a dam which he 
had made with the consent of the owner of the soil has been held 
to have sufficient possession to give him a right of action (»)• 

946. A tenant is none the less entitled to be protected from a 
nuisance because he is only a yearly {k) or weekly {1) tenant, but 
the fact that his term is a short one may be a circumstance to be 
considered when an injunction is claimed (w/), and the injunction 
may be limited to the continuance of his tenancy («). 

946. A possessory title may suffice to enable a person to 
maintain an action, as where a corporation was found, without 
deciding its right as against the (hwn, to be in possession of a 
foreshore upon which tlie defendant was causing a nuisance, and 
an injunction was granted {o). 

(ii.) U7/ai the Aik/rnty-demral is a Kccesiaiy ruriy. 

947. Subject to certain exceptions (p), all civil proceedings 
brought in respect of public nuisances must be brought with the 
sanction and in the name of the Attorney-General (a). This rule 
applies whether it is an individual or the local authority who seeks to 
proceed. Where there i.s an excessive exercise of statutory pov ers {h) 


Coli'hester Vor/mation v. Ihooke (1B45), 7 (i. 15. ;5;19; title I’lsiiEKins, Yol. XIV., 
p 589. Aa t<) tho joinder of several oixupiers in ro.spect of a discomfort wliidi 
would be a nuisance to each of them, see Hudson Maddism (1841), lU Sim. 
416 (where it was held that they could not sue tojretbcr). 

(e) Truro (hrjioratum v. Hoice, [1902] 2 K B. 709, ('. A.; see title risiiEitlE.s, 
Vol. XIV., pp. 675, 626, note (/•). 

(/) Corerdtde v. ('harlion (18781, 4 Q. B. I). 104, C. A. 

(y) Malone v. Lasley, [1907] 2 K. 15. 141, t’. A. 

(A) Laird v. Lriyys (1881), 19 Cb. J). 22, C. A. 

(t) Dysou V. Coliuk (1822), 5 B. & Aid. 600. 

(/.') Jiiclilmhl V. Jiohtiison, Jiirhhald v. liarnnyion (1869), 4 Ch. Aiij). 388. 

(?) See Jam's v. Chappell (1875), Tj. li, 20 Eq. 5.‘5t> 

(»rt) Jarvmh v. K/siylit (1863), 3 I)e G. J. <& Sm. 533, G. A. ; sec title 
IxjUNCT tox, A^ol. XVil, p. 232. 

(a) Hiinper v. h’oley (1862), 2 Jolin & 11. 56.7. 

(o) Ifasiinys Cnrporatim v. Jvall (1874), L. B. 19 Eep 558. 

( p) Sc-e p. 553, post. 

(rt) IVnllawy Local Hoard v. C/raiey [ISfil), .36 Ch. I). 693; Tottenham Vrhan 
Ihstnct Council y. If'il/iamson <£• Hons, [1896] 2 Q. B. 353, C. A.; see Haines 
V, PrtAtr (1752), Anib. 158 (small-pox hospital); Ware. v. Iteyent'a Canal Co. 
(1858), 3 l>e (i. & .T. 212; Jitriiumdsey Vestry v. Brown (1865), L. R. 1 Eq. 204 
(rififat of^way); 8lole Tnnsh Cotmcil v. J'nee, [1899] 2 Ch. 277; Boyce v. 
i’addinytoH fioronyh CoHudl, [19(13] 1 Cli. 109; Watson v. Uythe Borough 
Council (1906), 70 J. P. 153. 

(A) As to the ext-reibo of sj)ecul statutory powers, see pp. 616 et seg,, anfe, > 
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wliicli does not cause private injury, the Attorney-General alone can 
^take procegdinfra, and it is hia duty to do so if the interests of the 
'public are affected (c). 

« 

948. Any person, whether affected by the nuisance or not, may 
act as relator in proceedings by the Attorney-General (tl), and ho 
may a local authority but a relator is not essential and the 
Atttorney-General may ])roceod by an ex-oficio information, there 
being no difference in the two proceedings except in the matter of 
costs (/), for which tlie relator renders himself liable {g), though 
otherwise lie is not a party to the action (//), 

949. A local authority or a private individual having a valid 
right of action in resiiect of the special injury sustained through a 
public nuisance (//) may join as plaintiffs in the proceedings of the 
Attorney-General in respect of their special injury (i). 

950. A private individual may bring an action in his own name 
in respect of a public nuisance when, and only when, he can show 
that he has suffered some particular, direct (/u), and substantial 
damage over and above that sustained by the public at large G), or 
when the interference with the public right involves a violation of 
some private right of his own(7/0, or when a statute has given him 
a special protection or benelit which is being invaded {«). 

951. Local authorities may take civil proceedings in their own 
names in respect of public nuisances when they have sustained 
or are threatened with damage to projiorty of which they are the 
actual owners (o), or when thoy are seeking to enforce a contract 

(() I(V. [ir’jpnfs (JaiKit Co. |'1S,')S), 3 I'c G. & .T. hut seo fffrrou v. 

Buthmniex and Ilnthtjar [189U] A C. -lllS (in which 

ciipo a (locluratiou wan made niul an iniiiTictioii granti'd, although no achial 
daniago proved: it was, however, alleged that the result of d<>vi!iting from 
tho statutory conditions dcjiiurd tho plamtill of material benclits secured hv 
the Act); see also .4.-0'. v. /Miidnn and Xorth IVt'Htfrn ll'iiluuui, [1S99] I Q 1». 
72 (proceedings to compel the defendants to comply with the provisions of a 
statuti' as to tho speed of trains); and soo p. oOtt, ante. 

{d) See J.-fr. V. Loiian, [1S91] 2 Q. 13. lUO. 

(e) .1.-0'. V. Lntjaii, mtjira. 

(/') See V. (WlnTinoiith Loral Boanl (1871), b. H. IS Mj, 172, 170; 

A.-G. V. Aof/ai/, supra. 

(</) See A,-(r. V. Loijan, supra. • 

(A) See p. 606, ante, and tho text, infra. , 

(t) A,-G. V. Logan, supra; A.-G. v. Lonsdale {Karl) (1868), b. Tl. 7 Bq. 377 ; 
A.-G. V. Oockermoutli Loral Board, supra; A.-G. v. fnc f 1870,), b. B. 10 Eq. 131; 
A.-G. V. Birmingham Borough Vomv'd (1858), 4 K. & J, 628. 

(7c) Paine v. Partrirh (1690), Carth. 191. 

(7) Williams's Case (1592), 6 Co. Rep. 72 b; Margss [Kohert) (7ow(1612), 9Co. 
Rep. Ill b, 113 a; boo A.-G. v. h'ryrhes (1836), 2 My. & Or. 123; Dell v Quehre 
Corporation (18791, 6 App. Gas. 84, I*. 0.; Whelan v. Ilewson (1871), 6 1.11. < ■. b. 
283. 

{ m ) Boyce v. Paddington Borough Council, [1903] 1 Oh. 109. 

(n) Devonjtort Corporation v. Plymouth, Devonport, and District 2'raAwaijs Co, 
(1884), 62 L. T. 161, C. A. 

(o) A,-0. V. Logan, supra [where tho local board was held entitled to 
^oin in proceedings as plaintiffs in respect of injury to the trees of its park, 
which were damaged by fumes); Sheringham Urban District Council v. Ihlsey 
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involving tights of property (;>); or when they are complaining of 
the breach of statutory conditions imposed by an enactment which, 
gives them special protection or l)enelit {q); or when they have 
an express or an imjdied slatntory power to take proceedings (r). 
The fact that the Public Health Act, 1875 (s), gives local authorities 
the right to cause proceedings to be taken in the High Court in 
I’espect of nuisances made summarily abatable (a) does not, in the 
absonco of a particular interest in them, justify them in proceeding 
in their own names, and the presence of the Attorney-General is 
then necessary {h). 


(ill.) M’ho ts Liable to he Sai’d. 

(a) Tke Vernon Creating or Continuing a Nuisance. 

952. Any person is liable for a nuisance who either creates or 
causes it, or continues its existence or allows it to continue, or N\ho 
authorises its creation or continuance. 

963. A person is liable as having created or caused a nuisance 
when he does an act, or is guilty of an oiuission, which directly 
gives rise to the nuisance (c) ; when he autliorisos such act or 


(]a()4), UO T L. K. 402 (action in rosjicet of a {Hist Mon^iiig to the onuncil and 
|iiit up to protect a jiathway from hoing used for carria^'os), coinjiaro aS/o/,c 
t’arish Council \. Vruv, [ISOO] 2 Ch. 277 ; and Spalding finral Vounid v. 

darnel, [1007] 2K. li. 4S0; Ejickr Corporation v. Iteron {Narl) (1870), L. li 10 
Eq. 232. 

(p) Nuneaton Local Ihnird v. (Icncral Snrtigc Co. (1875), L. R. 20 Eq. 127, iia 
explained in Wallascg Lined Hoard v. (Iniicij (1887), oG (’li. 1>. 5iW, 508 

( 9 ) ikronpoii Corinnahon \. VIgmoiith, Ikronport, and Jhstriit 'J'lumn'iti/s Co. 
(1884), 52 li. T. 101, t’. A. 

(r) E.g., whero a htalutc jdaecs the mode and contiol of tostini' gas in tho 
hands of a council and an action is biini^'ht in ri'sjioct of such inodo of Icstiug 
{London Coiinfg Conned v. Simllt Melroi'otitun this Co, [1001] 1 C’h. 70, O’. A). 

(fl) 08 & 00 Vict. c. 55, h. 107 ; sec p 500, ante, and p 505, post. 

(o) (See pp. 506, 600, post 

(h) Waltmeg Local Hoard v (irncey, sttjira, Tottenliiun Urban District 
Conned y. Williamson if- Hons, []K00| 2 U. B. 360, A.; sec Bennondsey Vestnj 
V. Brown (1805), L 11. 1 E<] 201. 

(f) Corby v. IliH (1858), 4 O' B. (X. s ) 550 (dofondant held liahlo for injury 
caused by obstructing a private road with builmiig niateiial, put there with tlic 
consent of the owner); King y, f <W (1810), 1 Stark. 421 (schoolinasti'r per- 
nutting scholar to let oil fireworks); Ex jnirte Liverpool Corporation (1857), 22 
J I*. 502 (corporation hold liable for the nuisance from the drainage of a gaol it 
had built, and 110 ^ tlic justices having luuuagoiueilt of the gaop; »St. Helens 
t'hemtcill Co. V. St. Helens th/rporiiiiim (1876), 1 Ex. 1). 190 (a]»pellunts held 
liable for nuisance caused by theu cheniicals ooiiihining in a sower with othci 
chemicals also dischargt^d by tlieui into the sewer; as to joint nuisances, see 
p. 65S, post), (Jgston v. Ahirdecn District Tramways Co,, [1897] A. 0. Ill 
(sweeping snow mto heaps and melting it with salt); li. v. Jinidjord Navigation 
Co, (1805), 0 Ji. & S. 631; A.-il. v. lirad/ord Canal Proprietors (1800), L. B- 2 
Eq. 71 (continuing to exorcise right of abstracting water after the source had 
become polluted); Hall v. Norfolk {Duke), [1900] 2 Oh. 493 (owner of minerals 
hold not l;ab](' for subsidiffuce tainsed by the working of his predecessor in title, 
although^ the dainai^e did nut arise until defendant came into possession); 
Young v. Eosien (1893), 09 L. T. 147 (building contractor held liable under a 
statute for nuisance caused by bad repair of sanitary appaiatus): Jtidikll v. 

(1879), 40 L. T. 130 (tenant cutting sewer made without his consent 
bu landloid through the demised laud); and see title Sswebs Aim Dkaihs. 
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omission (^Z); when without any intention or expectation of com¬ 
mitting a nuisance he does or authorises jin act, from which a 
• nuisance arises as a natural and probable consequence {e) ; or when, 
being an o^vner or occupier of property, he grants a licence or gives 
an order to another to do acts upon it which are likely to cause a 
nuisance, and such licensee or person receiving the order in so 
acting commits a nuisance (f). 

954. A person is liable for the continuance of a nuisance when 
he directly continues it or authorises its continuance ( 17 ); when he 
has originally erected a nuisance which in the nature of things is 
likely to be continued and is continued, although he has ceased to 
be in possession of, or interested in, the land on which the nuisance 
exists, and has no pow’er to remove it without being guilty of a 
trespass (//); or when he purchases the reversion of premises let to 
a tenant upon wliicli there exists a nuisance for which the original 
reversioner w’ould have been liable, even though lie has no op])or- 
tunity of putting an end to the existing tenancy, or of abating the 
nuisance (i). 

But apart from active interference, or original authorisation or 
adoption of the nuisance, a person is not liable for its continuance 
without his authority or consent, at least when ho receives no 

((/) //. V. Loiiijtoa (ias (*o. (lS(jO), 2 E. & E. (i51 (househoMer held liable 
for autliorisiiig disturbance of a street in older to effect a connection with a 
■jas mam for which there was no statutory authority) ; comjMro J<jue. v. 
Kvrleigh (1870), 4 I II. (’. L 28S 

(f) R. V. .Vciorc (1832), 3 H. & Ad. 184 ; RosUick v. North Stnffonhhire Rail. 
t'o. (1852 ),0 I)e G. Sm. 584 ; Walkery (1867), b. R 5 Eq. 25 (causing 

crowd.*^ to c/illect by attiactioiw), see also Inrhhakl v. Rohumon, hidihald v. 
Barrington (1869), 4 Ch. App. 388; compare iliu/te v. London County Council and 
Lttlie (fc Co. (1898), 62 J. P. 184 ; .see Chthnall v. Paul (1881), 29 W. B. 

536 (arranging uiinal so as to induce nui.sa,nco); Bmdh v. London and South 
Western Rail. Co. (1870), L. R 6 C. P. 14, Ex. Ch. (leaving hedge tnmminpi by 
side of railway which became ignited); Brown v. Bussell (1868), L. R. 3 Q. B. 
251 (making drain to discharge contents into open ditch), St. Helens VhenaccU 
Co. v. St. Helens Corporation (^18'76), 1 Ex. p. 196 (discharging matter into a 
sewer by different drams, wbich matter on meeting caused chemical nuisance),; 
Gihbings v. Hungerford, [1904] 11. R. 211, C. A. (local authority held liable for 
nuisance caused by a third person draining sewage through the authority’s pipes 
on to the land of plaintiff who had given the authority leave to discharge 
surface water). 

(/) Jhajicr V. Sjierring (1861), 10 0. B. (n s.) 113 (ownerof market held liable 
for nuisaueo from shoe]) di'o])pings in jicns let to third persons); JlVi ite v. Ja meson 
(1874), L. 11. 18 Eq. 303 (ponnissioii to burn bricks on defendant’sjand); Jenkins 
V. Jackson (1888), 40 Ch. 1). 7l (lotting room over offices for dancing); Phtlhjis 
v. Thomas (1890), 62 L. T. 793, Howland v. Borer IJnrhonr Board (1898), 14 
T, L, R. 355, C, A.; and see title IjAndi.okd and Tenant, Voi. XVIII., 
p, 504, note (u). 

{g) Brent v. lladdon (1619), Cro. Jac, 555 (lessee coiifiuuing an obstructive 
hank); Ryyyonv. Boults (1616), Cro. Jac. 373 (lessee of house with a nuisance); 
Thompsoti v. Gibson (1841), 7 M. & W. 466 (defendant lessor of obstructive 
buildings); Bmesy. Petley (1850), 15 Q,. B. 276 (defendant occupier); J.-G. 
V. Basingstoke Corporation (1876), 45 L. J. (ch.) 726 (flow of sewage); Broder 
V. Sadlard (1876), 2 Ch. L). 692 (defendant occupier); SJverton v. MarnoU (1888), 
62 J. P.677. 

[h) Thompson v. Gibson, srqira; Rosirell v. Prior (1702), 12 Mod. Rep. 
, 635. 

(»■) R. T. JPedly (1834), 1 Ad. & El. 822. 
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benefit from it {k), though he may be liable if he takes no steps to 
jirevent the continuance of a public nuisance caused by third 
parties on his property (0< 

(li) Jaui (Herds and Temnts, 

* 

955. PrimA facie the occupier of premises is the person liable 
to third parties for a nuisance existing on or arising from the 
nreinises (wi). 

The landlord is not liable for any nuisance caused by the tenant 
by reason of the manner in which the premises are used by the 
latter («), but, apart from a nuisance caused in that way, the landlord 
is liable for the existence of a nuisance upon premises which are 
in the occupation of his tenant in the following cases, namely: 
where he has let the premises with a nuisance existing upon them 
of tlie existence of which he knew or ought to have known (o); 
where he re-lets the premises after the user of them has created a 
nuisance upon them (p); where he has undertaken the repairs of the 
premises and a nuisance arises from liis breach of duty to repair {q ); 


(/.) Saxby v. Manchester and Sheffield Jlatl. Co. (1869), L. K. 4 ('. 1*. 198. 

(?) A.-G. V. Tod lleaflcij, [1897] 1 Uli. 560, C. A. (doieiidiint hold liable for 
a coutiuuinp public uui-saiiCL* ujiun a piece of vacant laud owing to persons 
llii'owiug lefubc on to ilV 

(rti) JlW/ier V. (/oe(1859), 4 II. & N. .350, Ex. Ch.; Pickard v. Smith (1861), 
10 C. B. (n. s.)470 ; ('heetham v. Uimpson (1791), 4 Term Hep. 318; C/muntler v. 
Uohnison (1849), 4 Exch. 163; VVU/i/v. Jhikmoie (1873), L. E. 8 U. 1’. 401 
(defective coal plate, tenant liable i'or repaiis); Tarry v. Ashton (1876), 1 
<1. B. D. 314; lladley v. Taylor (1865), li E. 1 0. E. 63; A.-G, v. Kirk (1896), 
12 T. L. E. 514, C. A. (builder whose building agiceiuciit hud been cancelled, 
but who was regarded as being in possession of the promises). As to what 
fiutHcos to constitute occupation, see lladley \. Taylor, supra. As to tlie 
liability when the tenant is insolvent and the lease is delivered to the landloid, 
see Ihshopv. Iltdjord Charily yViof/ees (1859), 1 E. & E. 697, wheio the judges 
in the Queen’s Bench woie ciiually divided. As to the liability of the landlord 
to his tenant or his tenant’s visitors, see Lane v. Co.r, [1897] 1 U. B 415, 0. A.; 
Hohhtns V. Jones (1863), 15 C. B. (n. s.) 221, 240; Malone v. Laskey, [1907] 2 
K. B. 141, tl A.; Cavaher v. Pope, [1906] A 0. 428 ; Keates v. Cadoyan [Earl) 
(1851), 10 0. B. 591; and see titles LAKULoiii) and Tenant, Vol. XVIU., 
pp. 505, 507 ; Neulidenoe, pp. 382, 383, ante. 

(«) Cheetham v. Ilainpson, siifira ; Itiih v. Uasterfield (1847), 4 C'. B. 783 (use 
of smoking chimneys); Jiussell v Shenton (1842), 3 Q. B. 449 (neglect to cleanse 
drains) u> 

(o) Alston V. Graid (1854), 2 U. L. E. 933 (lotting with improperlv con¬ 
structed sewer); It v. Pedly (1834), 1 Ad. & El. 822 (letting dwelling-housis 
with common conveniences which constituted the nuisance owing to lack of 
cleansing, but see the grounds ot decision in this case stated in Hich v. 
Pusterfield, supra); Todd v. Fhyhf (1860), 9 C. B. (N. S.) 377 (dangerous 
chimuey-stuek); (CoinneU v. Eame) (1875), L. E. 10 C. P. 6 j8 (defective coal 
jdatc, defendant mtt knowing ol detect and not ni>gligeiit in not knowing); see 
also Roliinns v. Jones, supra. 

(p) lioswdl V. Prior (1702), 12 Mud Eep. 035; It. v PeJly, aiqira; Gaudy 
V. Juhber (1865), 5 B & S. 485; 9 B. A 8. 15, E.x. Ch.; Sand ford \. Clarke 
(1888), 21 U. B. 1). 398; Boiren v. Anderson, [1894] 1 Q. B‘ 161; Winter 
v. Ilaker (1887), 3 T. L. E. 669. As to what constitutes a re-lotting lu the case 
ol u wecj^ly teunney or of a tenancy from year to year, see title JjANDDOKD 
AND Tenant, Vol. XVIII., pp. 439, note (o), 505, note (c). 

('/) Payne \. Jtoyers [1194), 2 Uy. Bl. 350 (delbctive coal plate); see Ltslie 
V Voumh^ (18l!i), 4 Taunt. W9 (where the laudloivi undorlook to do repairs and* 
tho nuisance was caused by the nejjligxjnco of Ins \vorkinon)i There can be no 
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where he lets the premises for a purpose wliich is likely to cause 
a nuisance of a particular character and such nuisance results (r); 
where he lets the premises taking from the lessee a covenant to do 
the things which result in the nuisance (s). 

(c) Pnncipah and Contractors. 

966. Where a principal employs an independent contractor to 
execute work for him, he may, in certain circumstances, still be 
liable for injury arising from a nuisance caused by the independent 
contractor, lie is liable if the nuisance is a natural consequence 
of the work(0. 

(d) PrincipaU, Atjenis and Servants. 

957. A person is liable for a nuisance committed by his agent 
or servant in the course of his employment and within its 
scope (</), and this liability extends so far as to make the employer 
criminally responsible for public nuisances so caused, although ho 
has no personal knowledge of them (6). But the liability of the 
employer does not arise where the servant or agent acts beyond 
the scope of his employment (c). 

(e) Puhlic Bodies. 

958. Public bodies in whom property or works ai’e vested for 
public purposes, whether for profit or not, are liable for nuisances 
in the same way as other persons are liable {d), except in the case 


liability on tho landlord if the tenant has consented to do repairs {Prettt/ v. 
IhiJcmorc (187H), Tj. II. 8 (J. P. 401 ; Nehm v. Lin>rjjoo1 Itrewen/ Oo. (1877), 2 
C’. P. D 311); BOO title Landlohu and Tenant, Vol. XVIII., p. oOri. 

(r) Jenkiiia v. Jackson (1888). 40 Oh. P. 71 (lotting room for dancing over 
oflicos); llarrii v. James (1870), 45 L. J. (q. H.) 545 (letting premises to be 
worked as a lime quarry); Winter v. /inker (1887), 3 T. L. It. 669 (letting 
promises for use for a noisy show). Put a person who lets promises for a 
school is not liable for a nuisance caused by boys crowding and causing annoy¬ 
ance in the street (llari tson v. Good (1871), L. R. 11 Eq. 338); and see title 
Landlord and Tenant, Vol. XVUI., p. 504, note (?<). 

(s) Burt V. Victoria Graiuny Dock Vo., Ltd., and London and St. Eaiherim'a 
Dock Co. (1882), 47 L. T. 378. 

(t) See titles Building Contracts, Engineers, and Architects, Vol. III., 
pp. 238, 315 et aeq.; HIGHWAYS, SlTtEETS, AND BRIDGES, Vol, XVI., p. 136; 
Master and Servant, Vol. XX., pp. 264, 265; Tort. 

(а) "Whatever is done for the working of my mine, or the repair of my 
house, by persons mediately or immediately employed by mo, may be considered 
as done by me. I have the control or management of all that, belongs to my 
laud or my house, and it is my fault if I do not so exercise my authority 
as to prevent injury to another ” [Laugher v. Pointer (1826), 5 B. & C. 647, jw 
Abbott, C.J., at p, 576); see Stone v. Cartwright (1795), 6 Term Bep. 411; Bush 
V. Sieinman (1799), 1 Bos. & P. 404 ; Limpua v. General Oinnihua Co, (1^2), 1 
H. & C. 526, Ex. Oh.; Whatman v. Pearson (1868), L. R. 3 0. P. 422 ; see also 
titles Agency, Vol. I., p. 211; klASTER and Servant, Vol. XX., pp, 248 at aeq. 
As to the general principles of liability, see title Tort. 

( б ) B. V, Medley (1834), 6 0. & P. 292; R. y. Stephens (1866). L. R 1 Q. B. 
702; see Niven y. Greaves (1890), 54 J. P. 548; and see title Master and 
Servant, Vol. XX., pp. 256, 257, 258. 

(c) Boiingbrvke y. Swindon Local Board (1874), L. R. 9 0. P. o'>5; see ti^lo 
Master and Servant, Vol. XX., pp. 254,255. 

(d) See Foreman y. Canterbury Corporation (1871), L. R. 6 Q, B. 214; Pendle. 
bury y. Qreenhalgh (1876), 1 Q. B. D. 36, 0. A ; compare Taylor v. GreenhaUjh 
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of local authorities acting in the capacity of surveyors of highways, 
who are not liable for nuisance caused by nonfeasance in that 
capacity {c). 

(f) Joint Ntimnccs. 

959. A nuisance which arises by the joint action of two or more 
persons will be restrained by the court, allhough the act of any one 
of them would only result in an inappreciable inconvenience or 
damage and be insufliciout in itself to constitute a nuisance in 
law (/). So, where the discharge of chemicals into a sewer or 
stream is innocuous until they combine with other chemicals in the 
sewer or stream, the persons guilty of each such discharge are 
nevertheless severally guilty of committing a nuisance (< 1 ). 


Sub-Sect]’. 3. — Damages. 

960. The person injured by a nuisance may bring an action 
against the tortfeasor, and may claim damages for the injury • 
either alone or in conjunction with a claim for an injunction (/c). 

961. The damages should bo such as to comjionsate for whatever 
loss results to the plaintiff as a direct and natural consequence of 
the wrongful act ). 


(liS74), L. E. 9 Q. B. 487; Foster v. W'arlliiigton rthan Coittuil, [lyooj I 
K. B. 648, C. A. As to the general liability of corporations for tort, sec titlo 
(’oBPOBATJONS, Vol. VIII., pp. 386 et seg. As to jtroceedings against public 
bodies generally, see title Public Autuokities and Public Officeks 

(e) See titles Highways, Stheets, and Beidges, Vol XVI., pp. 132. 133; 
Local Government, Vol. XIX, p. 290. 

(/) Lamlion v. Melltsh, Larnlton v. Cor, [1894J 3 Ch. 163 (noise, although tho 
Braount of noise made by c»ne was not of ifc.elf sufficient to constitute an 
actionable nuisance); JV/orpp v. Brumftt (1873). 8 Ch. App. 650 (obstruction 
of access); Sadler v. Great Western Rail. Co., [1896] A. U. 450; Blutr and 
Sumner v. Dealtin, Fjden and Thwaites v. Deahn (1887), 52 J. P. 327 (pollution 
of stream) ; Nixon v. Tynemouth Union Rural Samtari/ Authority (1888), 52 
J P. 504 (a similar case): Hendon Union Guardians v. Bowles (18^), 20 L. T. 
609; and see, generally, title Tort. 

(y) St. Hdens Chemical Co. v St. Helens Corporation (1676), 1 Ex. D 196, 
Blair and Simner v. Deakin, Eden and Thvnites x. Deahn, supra; see Brown v. 
Bussell (1868), L. E. 3 (1. B. 251 ; and see, further, p. 671, post 

{h) As to damages generally, see title Damages, Vol. X., pp. 317 el seq. 
As to injunctions, see p, 660, pint 

(*•) Grosvenir- HoM Co. x. llamiltm, [1804] 2 Q B. 830. O.A.; CoUius x. 
Middle Leuel /Commissioners (1869), L. K. 4 G, P. 279. This will not include 
the cost of restoring the premises to their original condition {Jones v. Gooduy 
(1841), 8 M & W. 146), nor the injury to tho amonitios of a house hy louson of 
tho fouling of a neighbouring strtaiii; but it will includo tho exjiense of 
sccui’ing a new water supidy, and of a new engine to take Uio place of one 
rendered useless {Ifarrinytuu {Earl) v. Derhy Corporation, [1906] 1 CTi. 205). It 
will not includo loss of profit and extra cost incurred by a contractor in 
executing work under a roadway, the soil of which belonged to the person 
engaging tho contractor, where the work has been delayed owing to the leak of 
a pipe belongmg lo a water company, even assuming that there was any 
liability on the part of the company to anyone {Cattle x. Stoektou Waterworks 
(1875), L. 10 Q. B. 453). If, as tho result of tlie nuisance, the plaintifT has 
been dispossessed of the premises, he may recover not only the value of the 
term which he has lost, out also the expense of removing to other premise^ • 
{Uromnw Uvtal Co, v. UaiiiJU)ii, saprra). 
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962 . Upon pi^oof that there has been in law an invasion of the 
plaintiff’s rip[ht by the act or omission of the defendant, the plaintiff 
•is entitled to nominal damages, even though no actual damage be 
proved. The law presumes damage in such a case (j) because a 
continuance of the nuisance might eventually destroy the plaintiff’s 
right (A;). 

Exemplary damages may be given if the circumstances warrant 
them, as, for example, where the defendant has wilfully acted 
with the intention of injuring the defendant (1). 

963. Where a reversioner sues, the damages awarded should be 
the amount by which the value of the reversion is lessened by the 
injury (?a), but he cannot recover loss of rent due to the existence 
of prejudice against the neighbourhood arising from fear of 
a recurrence of the nuisance, nor compensation for the diminution 
which a temporary nuisance may cause in the present selling 
value (u). 

964. Wliere the wrongful act is complete, the damages must be 
awarded once and for all, and no furtlier action can be lu'ought on 
subsequent loss resulting from that wrongful act {h). 

965. All damages must be assessed down to the time when 


(./) As to tlio profeuniptiou of damage iu the case of a public nuisance, seo 
pp. 509, 510, ante. 

{k) Wt-IU V. Wniluig (1778), 2 \Vm. 111. 1233 (ripht of common); TMton v. 
7'o(W (17!H)), 4 Term Hep. 71 (ii similai case); htular v. Wadsworth 2 

Ka4, 151 (a similar case), Ikakij v iSVint*' ^^l805), fi East, 208 (alteration of flow 
of water); llV/iornsv. Morland {Wll), 2 K. & 0 910 (a similar case); JSiarer 
V. ihll (1835), 1 Bmg. (n. 0.) 549 (obstruction of watercourse); Faif v. Prnitur 
n845), 1 0, J{. 828 (curuico overbauging premises); Wood v. ]r«n(Z (1849), 3 
Exch. 748 (pollution of water); KtdgiH y. Moor (1850), 9 0. Ii. 304 (rif^lit 
of way); Ktidory v. Owen (l851), 6 Exeh. 3,53 (iuterfcience with How of 
water); Noiihaui v. Hurtey (1853). 1 E. & 11. 605 (diversion of stream); 
Medway River Nimyation Vo. v. Romney [Karl) (1861), 9 Ii. (n. s.) 
575 (abstraction of water); Hampsim y. floddinoU (1857), 1 (t li. (n. s.) 
690 (dotciition of water); Korhury [Karl) v. Ktfcldn (1800), 15 L. T. 501 
(obstiuctiou of stream); Uarrirpy, Ihrst (1868), L. E 4 Exem 43 (abstraction 
of water); irt/fe and RerJee Canal Namyation Co. v, Swivdim Waterworks Vo. 
11874), 9 Ch. App. 461 (a similar case): Al'Vhme v. Rrmth (1888), 22 L. R. Tr. 559 
(obstructing water): Nixoii v. Tynemouth Union Rural Santtury A nthority (1888), 
52 J. 1\ 504. Where a plamtiff has obtained an injunction he may have 
nominal damages, although not claimed iu the action, as in acknowledgment of 
the wrong done to liim Ujipman v. Pulnutn & i'ons, Ltd. (1904), 91 L. T. 132; 
see also title Damaohs, Vol. X., p 305). , 

[() Kinblm V. Myers (I860), 0 H. & N. 64; Bdl y. Midlnnd Rail. Go. (1861), 
10 C. 13. (n. S.) 287; Thompson v. fhll (1870), L. E 6 V. P. 664; but quare. 
whothor exemplary damages can be given when the defendant is not the actual 
wrongdoer but is made liable on the principle of respondeat superior [RIaxk v. 
North British Rail. Vo., [1908] S. (1. 444, per Lord Dunepin (Lord President), 
at p. 454); and seo title Damaues, Vol. X., p, 306. 

{m) Uosking y. Fhilltpe (1848), 3 Exch. 168. 

(а) Rust v. Victoria Graving Rock Co. and London am! St. Katharine Dock Co. 
(1887), 36 Ch. L). 113, 0. A. 

(б) Clegg v. Dearden (1848), 12 Q,. B. 676; Harringt oil [Earl) V. Derby Gorpora‘ 
fi(m,[1905] 1 Ch. 205; Carey v. Bermondsey Metropolitan Borough CotAicil (1903), 
67 J. P. Ill; see Offi.ii r. Bochford Rurd Council, [1906] 1 CL 342; Crawford 
y. Hornsea Steam Briik and Tik Go. (1876), 45 L. L (oH.) 432, C. A.; and soo 
title Damages, Vol. X., p. 306. 
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, Snot. 3. the asaessffient is inade(c), and this rule applies to continuing 
Civil Pro- nuisances {d). 
ceedlngs. 

Incaseof ^ coiitinuiiig nuisaiico is one in which the wrongful act or 

continuing omission is repeated or continues. In such cases there is a new 

nmsances, nuisance each day (c), and the cause of action continues de die in 

diem (/). The recovery of damages for the erection of the nuisance 
does not amount to a grant of a licence to continue it, and 
subsequent actions may be brought for the continuance, and sub- 
stantiiil damages may be awarded in them (,o); and, altliough in 
the original action nominal damages might suffice, the measure of 
damages in subsequent actions may be the amount which the jury 
think sufficiei t to compel the defendant to abate the nuisance (h). 

Sup-Skct. 4.— jNjundion. 

General 967. The principles upon which the court acta in granting or 

principles, refusing injunctions generally apply to injunctions claimed in 
respect of nuisance (i). 

When 968. As a rule, and subject to legal and equitable defences (A), 

granted. injunction will be granted to restrain the contitiuanee of a 

nuisance where the injury done by it is substantial (/), or where, 
however slight the damage may be, the nuisance is a continuing 
or recurring one, so that it would give rise to a series of actions if 
no injunction were granted (»»), or where the defendant claims the 


(r) E. S. C., Ord. 36, r. o 8 . 

(</) //ole V. Vhard Unitm, [1894] 1 Ch. 29;j, C. A. ; and, us to the nmniiig of 
time m such a case, sec title Limitaxion of Aitions, Vol. XIX., p. 52. 

(e) /tomceJIv. I^tior (1702), 12 Mod. Eep. 635; iiiidHeooiisPH cited miK)teH( /'), ( 7 ), 
As to the lueaiiing of the expression “ m case of continnunce of iiijiiiy 
or damage” in the Pul die Authorities Protection Act, 1893 (66 & 57 Viet. c. 61), 
8 . 1 , SCO Carcif v. Bernumdsfy Metropolilan /ioruiiijh Cloiinnl (1903), 67 J. P. Ill: 
JJarrvif/lon (/Curl) v. Derby Corimraiiou, [1905] 1 C’h. 205; Jfayue v. Dmranitr 
/{iirnl /JiHinrt ('ouncil (1908), 25 T. L. E. 130; soe A.-f/. v. Lewes <*ori>(iniH(iii, 
[1911] 2 Ch. 495; and sec title Puiiwc Authoutties axd Pitbuc Ofxk'Eus. 

(/) Hole V. Vhard Viiiou, 6 i/pr«, J/uyne v, Ihiuaster liural Distrut Vtuiuul, 
supra. 

( 7 ) BJiadwell v. Jliitchinam (1831), 2 B. & Ad. 97 ; Battishll v. /feed (1856), 18 
C. B. 696; see title Damages, Vol. X., p. 310. 

(/i) BattisInU v. Beefl, supra. Tlio diminution in the selling value of the pro¬ 
perty is not the proper measure M’here subsequent actions may be brought 
(ibid. ; see ti^o Damages, Vol. X , 341); and see p. 659, ante. 

(»') See title JjrJUNCTlON, Vol. XVII., p. 199. As to perpetual injunctions, 
see ibid., p. 206; as h) damages in lieu of injunctions, see ibid., p. 212 ; as to 
mandatory inj unctions, see i5wf., p. 215; as to interlocutory injunctions, 
see ibid., p. 217; as to acquiescence and delay, see ibid., pp. 210, 219, 220, 
221 . 

(A) See, generally, title iNJUNCiioi^, Vol. XVII., pp. 197 et seq. 

(/) J,-G. V. tihejjield Gas Vonsimm fh. (1853), 3 De Q. M. & Q-. 304; A.-(/. v. 
Niehal (1809), 16 Ves. 338; irtfarw v. Townend (1860), 1 Drew. & Sm. 324; 
(Stand Junction Canal Co, v. Shuyar (1871), 6 Ch. App. 483; Thorpe v. Brumfitt 
(1873), 8 Ch. App. 650; hambton v. Meilish, Lambton v. Cox, [1894] 3 Ch. 163; 
iSoWoa V. Se Held (1851), 2 Sim. (n. 8.) 133. 

(m) J.-W. T. S/eeffUld Gas Consumers Co,, supra; Clowes v. Siaffordshirt 
Potteries ff'aierworks Go. Q872), 8 Ch. App. 125, 142; A.-G. v. Birmingham 
fiorough Council (1858), 4 £• & J. 528, 640; see A.-Q. v. Lewes Corporation, supra. 
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right to continue the conduct complained of (n), or threatens td 

do BO (o). 

• Where the right to do the act complained of is claimed and 
an undertaking is refused, the inference ’will be drawn that a 
repetition of the nuisance is intended, and an injunction will be 
granted (p). 

969. As a rule, an injunction to restrain the continuance of an 
alleged nuisance will not be granted when the damage caused by 
the nuisance is trivial or not serious (q), or w^hen it is of a temporary 
or occasional character (r), or when the injury can be adequately 
compensated by damages (s). 

970. An injunction may be granted to restrain the commission 
of a prospective nuisance (a). To obtain such an injunction it is 
necessary to show a strong case of probability that the apprehended 
mischief will in fact arise (b). If imminent danger of a substantial 
kind be shown, or should it appear that the apprehended danger, if 
it comes, will be irreparable, an injunction will be granted (c). An in¬ 
junction to restrain theerection of a liospital forinfectionsdiseaseswill 
only be granted when there is real danger to health and property (d); 
in the present slate of science, the establishment of a small-pox 


(n) Ilohtrla v. Gun/rfat Ihatru t Cvimnl, [1899] 1 Ch. ;>8!i; A.-G. r. l*reaton 

Corjioration (1S9G), lil T. L. R. 14; v. Alton Loral Hoard (1882), 22 0h. I>. 

221 ; Waterwor/ca Co. v. Wiltaand Ikrka Canal Navtgatton Co. (187.'1), 

L. R. 7 H. L. 697. 

(o) V. Afci/ (lS5t), 2 Drew. 272. Where there is no nuisnnce oxistinj?, 
mid no threat or intoiition to use tlio propeity m such a manner as to lead to 
a inusanco is expressed, an injunction t\i 11 not as a rule he granted [Cowlii/ 
{Lord) V. Jli/aa (1877), 5 Ch. D. 944, C. A.; see alho North Eaairrti Itml. 
Co. V. Croaslaud (1862), 2 John. & D. oLiii). ' 

(p) rbtlhpa V. T/iomaa (1890), 62 L. T. 796 

(y) V. SheJJkld Gas Couaiinicrs Co. (1856), 3 Do G. M. G. 304 ; A.-ff. y. 

('amhrtdije Conanmrra Gaa Co. (1868), 4 Ch. App. 71 ; Wandaworth Hoatd of 

U orAfl V. London and Houth Western iiutl. Co. (1862), si L. J. (on.) 854; Llan¬ 
dudno Urban Council v. Womla, [1899] 2 Ch. 705. 

(r) ^wainr v. Gnat Northern Rad. Co. (1864), 4 De G. J. & Sin. 211, C. A,; 
A.-G. V. I'reaton Girporation (1896), 13 T. L. R. 14; Coohe v. Foroca (18(!7), 
Ji. R. 5 Eq. 166 (nn injunction was refused in respect of the escape of noxious 
fumes where the escape was shown to bo accidental, and to have haj'poued ou 
two or three occasions only, and the defendants had taken careful procuutioiis 
toward preventing it). As to the Liability for escape of noxious fiunes, see 
p. 629, ante. 

{a) See A.-G. v. Shejjiild Gaa Conaumera Co., anpra : Ilainca y. Tai/Ior (1846), 
10 Beav. 75 ; Wood y, Hutcliffe (1851), 2 Sim. (N. 8.) 16". • 

(tt) See cases cited in notes (5) — (d), infra, and (e)—(</), p. 662, post; Dawson 
y. Paver (1847), 5 Hare, 415 ; Khrell y. Crowther (1862), 61 IJeav. 163; A.-G, v» 
Ktngaton-iyn-l'namea Corporation (1865), 34 L. J. (cn.) 481. 

(ft) A.-Q. y. ManchesUr Corporation, [1893] 2 Ch. 87. 

(c) Fletcher y. Realeg (1885), 28 Ch. D. 688; Uatnes v. Taylor, supra; Rqion 
{Earl) y. JHohart (1834), 3 My. & K. 169. 

(d) Metropolitan Asylum District y. Hill (1881), 6 App. Cas. 193; Bendelow y. 
Wartley Union Guardians (1887), 67 L. T. 849 (injunction grunted on the ground 
that there was appreciable injury to plaintifi's property); Fle^ v. Metnuiolitan 
Asylums District (Managers) (1884), 1 T. L. R. 80; atiirmed (1886), 2 T. L. R, 
361, 0. A. (injunction refusod on failure to show danger to health or pro¬ 
perty) ; A.-G, y. Nottingham Corporation, [1904] 1 Oh. 673; A.-G. y. Maneh&iter 
Corporation, sujira: A.~G. v. Rathmines and Pembroke Joint Hospital Boards 
[1904] 1 J H 161 
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hospital will not be assumed to be a serious source of danger so as 
to constitute a nuisance for which an injunction will be granted in a 
quia timet action (c). ' 

971. It is not suflicieiit merely to allege that the proposed acts 
of the defendant will have an illegal result as against the plaintiff, 
without putting before the court sufficient material to enable it to 
judge of that (jiiestion for itself (/). Where somo degree of present 
nuisance exists, the court will take into account its probable con- 
tiuuauce and increase, and its present existence raises a presumption 
of its continuance (//). As between adjoining owners, the court will 
cousidcir whether the defendant is using his pro])orty reasonably or 
not (/<). 

972. Though the motive with which the act alleged to be a 
nuisance is done does not alter its character (i), the motive which 
actuates tlie person who brings the proceedings to n^strain acts 
alleged to be a nuisance is to be considered in determining whether 
an injunction should or slmuld not he granted(;/). 

973. The court will refuse to grant an injunction to restrain 
obstruction of the right of access to premises, caused by crowds 
attending a theatre, when the nuisance existed at the time of action 
brought but lias since ceased owing to the intervention of tlio 
police (/i). A declaration tliat tlie defendant is not entitled to commit 
the act complained of is sometimes made instead of granting an 
injunction (0, but, wbere damege to property has been proved, the 
rule appears to he that the plaintilf is entitled to an injunction 
notwithstanding that tlie defendants have ceased the nuisance after 
the commencement of the action (m). 

5. - Pe/eiiies. 

(i ) Wftfit huuj he IkJmeiS, 

974. An act or omission wliich in itself may constitute a 
nuisance may be prevented from liaving that consequence in law on 
account of some other matter whicli is successfully pleaded as an 
answer to an action brought in respect of the act or omission. 

The act or omission may have been specifically authorised by 
statute, and may, therefon*. not be actionable, hut the defence of 
statutory authority cannot be successfully raised unless it can ho 

(c) AMT, V. Corporafnnt, [1904] 1 (.'h. 073 ; A.-O. v. hlanrbesifr 

1 kfrimtdiDU, *2 Oh. 87. Ah to relief in the nature of a </»uu timet action, hco 

title Koi'iTY, Vol. XIl]., p. 52. 

(J) HiiitieH V, Tatjltyr (1847), 2 Ph. 209. 

( 7 I f.ioliluniii/ y. 'I’tinbridf/e WflU hn/trovetnent (1866), 1 Ch App. 

349 ; V. Thomas (i890), 02 L. T. 793. 

{/i\ tinmlm-i'lerlc v. <irosveTwr Mansions Co., IM„ and 0. D'AUmandri, [1900] 

2 Oh. 373; and BOO pp. 526, 528, ante, and cases cited in note (5), p. 531, a/ite. 

(i) See ]). 510, ante; and, as to motive, see title Tokt. 

(,/) A.~(}. V. Vnmhridge Ooiisaviers Oaa (h, (1868), 4 Ch. App. 71 ; A,~0. v. 
fihejkl^ Uas (fonsimera (*o. (18631, 3 Do 0, M. & O’. 304 ; Ilarria v. Southu'ark 

VuurhaH ll’afer <Jo,, [1891] 2 Oh. 409, 414; Christie v. Pavy, [1893] 1 Oh. 316. 

ffc) Barber v. Tenley, [1893] 2 Ch. 447, 

ll) Batcheller v. Turibndqe Wdla Gaa Co. (1901), 84 L. T. 765. • 

(m) Cheater {Dean and Chapter) v, HmeUtny Corporation, Ltd. (1901), 85 L. T. 
67 (in thin case the company had, since action, gone into liquidation). 
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shown that the act was within the powers conferred by the 
statute (n). 

• Again, a prescriptive right may have beon acquired (o), but it 
cannot be successfully set up(p), where, during the period of user, 
the nuisance complained of lias not been actionable or preventable 
by the plaintiff (2), or where the nuisance is appreciably in excess 
of the right acquired (r), or is materially different in character 
from that for which the right is acquired (.s); nor can a i)rescriptive 
right be acquired in respect of a ])ublic nuisance (/). 

975 . Again, an owner or occu])ior is entitled to jn'otoct his land 
against an extraordinary danger which threatens it, even though 
lie thus makes it necessary for liis neighbour either to take 
similar measures or to put up with the consequences of not doing 
BO (w). But an owner or occupier is not entitled either to prevent 


(?j) Jones V. Ftsiimog I'ntl. Co. (18<5K), Tj. It li Q B (liubility f<ii' <lainaf;e 
caused ])y a spark fioin a locuniolivo oiigino, the use of winch was not authoribctl 
hy the statute); lloherts v, /James (185(5), 6 kl. & B. 648; allinued (1857), 7 
B. & B. 625. Ex. t'h. (suhmdouce causi'd under purported oxornse of statutoiy 
rights); 'I'unhrviije llWfs <■m^lorafion v. Jiaird, [1896] A, 0. 4i‘>l (inbTferonco 
with subsoil boyimd statutory jaiwers); Lmidon and Norf/i IVestern lUiiUi'uij v. 

Corporniton, [1901] i Ch. 759, ('.A ; reversed by the House of Lords 
on the facta, but not ou the i>rinciplo of law, [1905] A. 0. 426, 482. As to the 
exercise of statutory powers, soo pji. 516 et sei /, ante. 

(o) Mason V. i/j//‘(I888), 5 J5. & Ad. 1 ; WrnjJd v. Wilha7ns (18.86), 1 M. & W. 
77; Beakjf v. Fhuio (1805), 6 East, 208 ; Cailt/on v. l.oirntaj (1857), 1 IJ. dJ N. 
784, 797 , /iolher v. Vorrdi (18751, L. K. 10 Exch. 59, Ex. (’h ; and sen cases 
cited in titles Easemknts and Tiiokits a Bkendue, Vol. XI., iq). 256 et set /, 
827; Wateks and Watercoukses. As to how far a local authority can acquire 
a right to pollute streams, see A.-O. v. J^nton Jjiral Hoard of Health (1856), 2 
Jur. (n s.) 180, Right v. Hrislol Corporation (1860), 29 L. J. (EX ) 859, 861 ; 
(joldsmid V. Tunbridge Wells Impmcement Cemmisstoners (1866), 1 Oh. App 841>. 
It 18 difficult to see how such a right can now be acquired having logard to 
the express statutory provisions against it; see titles Sewers and Drains. 

(/)) As to the proscriptive right which is essential to a successful plea, where 
the injury is an increasing one, e.g., increase in impurity of sti’eam, see Goldsmid 
V. Tunbridge RVZfa jiuprovement Commissioners, supra, affirming S. C. (1S65 , 
L. E. I Eq. 161; Brorni v. DunstaJile Corpe/raixon, [1899] 2 Ch. 878, 387. 

(j) Sturgts V. Bndgman (1879), 11 Ch. D. 852,0. A. The failure to complain of 
noise for twenty years does not bar the right to complain where it has been 
increased, even though slightly [Heather v. Pardon (1877), 87 L. T. 893). 

(/’) Brown V. Best (1747), 1 AVils. 174; Crossleg A Huns, I Ad. \. l.igldowhr 
(1867), 2 Ch. App. 478; Mitiopohian Hoard if irorLi v. Lotidon and Korih 
Wesletnlind. Co. (1881), 17 Ch D. 216, C. A.; a\-G. v. Jefon Lotal I}mrd{m2), 
22 Ch. J). 221: Hlaelcbnrne v. Sointri (1879), 6 L. E. Ir, 1, J'rtihlU' w La Cvm^ 
pagnie Manu/aetui'irre dc Ht. Jlipuinthe (1883), 9 App. Cas. 17<^ I*. C. 

(«) Mclntgre Brotbirs v. McOaein, [1898] A. C. 268 , Haxndale v. McMnrray 
(1867), 2 Ch. App. 790, /'oster v. WarLUngtm Urban ('onnul, [1906] 1 K. B. 
648 ; Clax'ke v. Honursdshire Hiainage Coinmissimtets (IShS), 57 L. J. (m. C.) 96. 
(() yoe p. 612, 

(m) II. V. Ihglinm (\>minissioners of Hewers (1828), 8 B A' 0. 355 (erecting 
groynes to protect property from inroads by the soa), Hie/d v. London and 
North Western Rail. Co, (1871), Ji. E. 10 Exch. 4 (damnimg a caual to protect 
banks against flood-water); see Thomas v. Birminifham Canal Co. (1880), 
46 J. P. 21 (opening sluiees in a heavy rainfall to protect a caual); Jhdge v. 
Midland Rail. Co. (1888), 58 J. P. 55; Dewey v. White (1827), Mood. & Hi. 56; 
Maxey Drainage Board v. (heat Northern Rati. Vo. (1912), 76 J. P. (Journal) 68 
(eijibankment to protect property from flood-water); and see Greyvaistepi v. 
JJattingh, [1911] A. 0. 355, P. C. (driving away locusts). 
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injury to bis own property by diverting a natural stream, whether 
tidal or not, or the accustomed flow of flood-water, from its accus¬ 
tomed channel so as to throw it and its destructive effects on to his 
neighbour’s land (a); or to rid himself of the consequences of a 
misfortune already' suffered by diverting them to his neighbour’s 
detriment (h). ^ * 

Though a person who brings things on to his land likely to 
do injury if allowed to escape must ordinarily keep them at his 
peril (V), he can excuse himself by showing that the escape was due 
to ris major or the act of God (d), or to the act of a stranger 
which there was no duty on the part of the defendant to foresee 
and guard against (c). 


(ii.) TT7iaf aro not Defences, 

976 . Where, after taking all the circumstances into considera¬ 
tion, an annoyance is such as to amount to a nuisance, it cannot be 
justified on the ground that the place is a suitable or convenient 
one for the performance of the act which occasions the 
nuisance (/); or that it arises from the carrying on of a trade, 
lawful in itself and properly conducted, for purposes necessary and 
))eneficial to the community {g) \ or that it arises from the defendant's 
use of his own properly in a common and useful manner and for 
his own convenience (//); or that the character of the neighbour¬ 
hood has changed since tlie trade giving rise to the nuisance was 
established (j) ; or that the nuisance, being a public one, has been 
authorised by the Crown (/.), or by a local authority (/i), unless it 
has statutory powers to authorise it (/); or tliat a prescriptive 
right has been acquired to commit it (?«); or that the benefit to the 


(n) Menzies v. Drenilalhune (Eatt) (1828), Ii Wi. (n. s.) 414: /?. v. Trafont 
(ISUl), 1 Ii. & Ad. 874 ; (1832), 8 liing. 204, Ex. Ch.; sco Jiukett v. Afoms 
(1806). L. K. 1 Sc. & ])iv. 47, ;jfrLord Chelmsfoeu, L.U, atp. j6; and see 
title Waters axd Wateucooh.'ses. 

(i) Whaltei/ V. Lanuuhtie and Yorkshire llutL Co. (1884), 13 Q. li. D. 131, C. A. 

(fi) See p. 828, ante. 

(d) A^i' hols V. AiarslantI (1S75), L. E. 10 Exch. 2<)5 ; affirmed (1876), 2 Ex. 
1). 1, C. A. ; Tulerml v. Stamj) (1697), 1 Salk. 13; Ikxon v. Afetropoittan Board 
of Works (1881), 7 Q. B. I). 4l8 ; Bli/th v. Birmingham Watenoorks Co. (18i56), 
11 Ezch. 781; and eee titles Negeigence, pp. 467 et seq., ante, Tort. 

(f) Box V. Jiilb (1879), 4 Ex. D. 76; Rglands v. A'letcher (1866), L. E. 1 Exch, 
268, Ex. Ch.; irtison v. Newberry (1871), L. E. 7 Q. B. 31; Barker v. Herbert, 
(1911] 2 K. B. 633, 0. A.; see Gill v. Edoidn (1894), 71L T. 762; and see titles 
Negligence, pp. 467 et s&i., ante; Tort. 

(/) Bamford v. Turtdey (1862), 3 B. & S. 62, 66. Ex. Ch.., overruling Hole v. 
Barlow {1858), 4. C. B. (n. s.) 334; Cavey v. Ledhitter (1863), 13 C. B. (n. S.) 
470; St. HeleiiS Smelling (to. v. Tipping (1868), 11 H. L. (Jas. 642; and see 
pp 527. 832, arde. 

(.<7) A. V. Pierce (1683), 2 Show. 327; Stockport WatenoorJes Co. v. Potter 
(1861), 7 E. & N. 160; Scott v Eirth (1864), 10 L. T. 240; Elliotsmy. Feetham 
(1835), 2 Bing. (x. c.) 134; ll’erf v. White (1877), 46 L. J. (oH.) 333; and see 
p. 633, ante. 

(h) Walter v. Selfe (1831), 4 De G. & Sra. 318; and see p. 526, ante, 

(i) J.~G. V. Cole A Son, [1901] 1 Oh. 208; and see pp. 528, 531, 533, ante. 

(4;)^ee p. 512, ante, 

h) See pp. 512, 616 ei seq., ante. 

(m) See title Easements and Profits I Prendre, Yol. XI., pp. 256 el aej.; 
and see p. 563, ante. 
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public far exceeds the disadvantage (n); or that the plaintiff has 
come to the nuisance (o); or that similar nuisances already exist 
in* the locality when it is shown that the defendant materially 
increases the existing nuisance (p); or that the plaintiff himself has 
committed a nuisance (7); or that the nuisance complained of was 
(lone to prevent the plaintiff from reaping the benefit of a wrong 
which he had done to defendant (r) ; or that the act of the defendant 
was in itself harmless until combined with the acts of others (s); 
or that others were in fault in not having done their duty (t). 

Sect. 4 .—Sumviary Proceedings. 

Sub-Sect. 1.— In General. 

977. Apart from special provisions relating to nuisances which 
are made summarily abatable (a) under the Public Health Acts ( 6 ), 
penalties in respect of statutory nuisances or for breach of orders 

(»i) R. V. Ward (1836), 4 Ad. & El. 381, overruling in effect ll. v. Russell 
(1827), 6 B. & C. 666 ; Reardmore v. Tr&lwcll (1862), 3 Giff. 683; R. v. Tram 
(1862), 2 B. & S. 640; R. v. Morris (1830), 1 B. & Ad. 411; A.~G. v. Camhrahje 
i'uiuumcrs Gas Co. (1868), 4 Ch. App. 71; A.-G. v. RastngstoJie Corporation 
(1876), 45 L. J. (cH.) 726 ; A.-G. v. Terry (1874), 9 Ch. App. 423 ; A.-G. v. 
Mid-Kent Rail. Co. and Routh-Kastem Rail. Co. (1867), 3 Cli. Apj). 100; Raphael 
V. Thames Valley Rail. Co. (1867), 2 Ch. App. 147. 

(«) Tijipiiiff V. *S7. Helens Rmelhny Co. (1865), 1 Ch. App. 66; Klliotson v. 
Feetham {IS'dH), 2 Bing. (N. c.) 134; Jtliss\. Iledl (1838), 4 Bnig. (w. c.) 183; 
Mousleyv. Uutclnnson 7 L. J. (O. P.) 122, n.; see also 7>*aW)^'r v. 

[1893] 2 Ch. 447, 449; A.-G. v. Manchester Curporatwn, [1893] 2 Ch. 87, 95; 
London and Brighton Rail. Co. v. Truman (1885), 11 App. Cas. 45, 52; Crump 

V. Lainlci't (1867), Ij. 11. 3 E(p 409, 413 ; Bander v. Manley and lUyirs, [1878] 

W. N. 181 ; Shotis Jmi Co. v. Inghs (1882), 7 App. Cas. 518; and, us to coming 
to a nuisance, see also pp. 631, 532, 633, ante. 

(p) Clump V. Lanibert (1867), L. 11. 3 Eq. 409; Cooke v. Forhes (1867), 
Ij. 11. 5 Eq. 166, 172; Volsue and Alfisii; Ltd. v. Rushmer, [1907] A. C. 
121; Crossley <& Bone, Ltd. v. Lnjhtowler (1867), 2 Ch. App. 478; A.-G. v. 
J.eeds Corporation (1870), 5 Ch. App. 683; R. v. Neil (1826), 2 C. & P. 485; Bt. 
Helen's Bmelting Co. v. Tipjnng (1865)^, 11 II. L. Cas. 642; Balnn v. North 
Jirancepeth Coal Co, (1874), 9 Ch. App. 705; and see pp. 531, 632, ante. 

((j) Colihester Corporation v. Brooke (1845), 7 Q. B. 339. 

(r) Ibhotson v. Feat (1865), 3 U. & 0. 011. 

(«) Han'ison v. Great, Northern Bail. Co. (1864), 3 II. & C. 231; and see 
p. 558, ante. 

(i) Ogslm v. Aberdeen District Tramways Co., [1897] A. 0. Ill; Wettor v. 
Dunk (1864), 4 F. & F. 298; Bell v. Twentyimn (1841), 1 Q. B. 706; see 
A.-O.s. Colney Hatch Iiinaiic Asylum (1868), 4 Ch. App. 146. As to proceedings 
under the Public Health Acts (see note (i), infra), see St. Helens Chemxoal 
Co.v. St. Helens Corporation (1876), 1 Ex. 1). 196 (where the local authority was 
held entitled to take proceedings, although itself in fault in *uot flushing the 
sewers); compare Fordomw Farsons, [1894] 2 Q. B. 780; Wincanicn Rural 
Council V. Farsons, [1905] 2 K. B. 34. In A.-G. v. Scott, [1904] 1 K. B. 404, 
1 '. A., it was held that it was no answer to a motion by the Attorney-General 
lor an interim injunction to allege that the damage to a road by a traction 
engine would not have occurred but for the neglect of the relators to keep the 
load m proper repair. The court for this purpose assumed that a nuisance 
hud been committed. Cn the healing of the action it was found that the 
nuisance had not been committed by tho defendant lA.-G. y. Scott, [1905] 2 
K. B. 160, C. A.V 

(a) As to suen nuisances, see pp. 536, 537, a«fe, and as to the proceedings 
tliereon, see pp. 666 et seg., post. 

Public Health Act, 1875 (38 & 39 Yict. c. 65); I'ublic Health (London) 
Act, 1891 (54 & 55 Vict. c. 76). 
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relating thereto may generally be recovered by proceedings ih courts 
of summary jurisdiction (^), subject to any exceptional provisions in 
the particular statute which deals with a particular nuisance (d), * 


Sub-Sect. 2. —Jn Cane of Nuisances made Suminartly Ahatable. 

978 . Outside the Metropolis, information of the existence of 
those nuisances which are sammarily abatable (<?) may be given by 
any person aggrieved, or by two inhabitant householders, or by an 
officer of the local authority, or by the relieving officer, or by the 
police { f). In London, any person may, and every officer of the 
local authority (7) and every relieving officer must, give information 
in accordance with regulations (ft); and official jirelimiiiary intima¬ 
tion in writing of the existence of the nuisance must be given to 
the person responsible for it (i). 

979 . Notice to abate (ft) an existing nuisance must be served (/) 


(c) See title Magistrates, Vol. XIX., pp. o67, o71 et sey. 

{d) For provisions in the Puhho Health Acts relating generally to the 
recovery and application of penalth's, see titles MethoI'oi.is, Vol XX., pp. 467, 
468; ri’BLio IIkam ir AMi Local AoMiNif-ruATioK. 

(e) For a li.st of these, soo pp. b'M it seif., anle. 

{/) Pnhhc IL'iilth Act, KS7o (US & 39 Vict c. bb), s. 93. As to the local 
authoritv, see titles Local (jOVEBNMENT, Vol XJX., jij) 266, 292, 313, 331, 371, 
.373, 383: Metroj>olis, Vol. XX., p. 408; PunLio Heai/ih and Local 
Administration. 

(f/l See title Metrotoi.is, Vol. XX., pp 409, 452 et set]. 

(j)] The local anthoiity is reijmred to make such regulations, and to give 
directions to its officers, so as to secure that nutsaiu es mav be broiigt to tho 
notice of offenders (Public Health (London) Act, 1891 (.'i4 & .35 Viet. c. 76), 
s. 3, see title Public Health and Local Administration). 

ft) Public Health (London) Act, 1891 (34 & 5.3 Vict c. 76), s. 3. As to the 
person responsible, see p. 667, jiost. No provision is made in the Public 
Health Act, 1875 (38 & 39 Vict. c. 55), for the giving of fiuch a preliminary 
intimation, though one is sometimes given. As to its effect, when given, upon 
the right of an occupier to recover money spent under it as having been paid 
under legal compulsion, sec North v. Waltfiamstow Urban District Coua<-t/(1898), 
62 J. P. 836 ; Hacdicke v Vriern Barnet Urban District Cowed (1904), 20 
T. L. E. 567 ; Ellis v. Bromlty Bvral District Council (1899), 81 L T. 224, and 
see title Contract, Vol. Vll, pp 468, 478. A person who acts merely upon a 
]>relimiiiary intimation given under the Public Health (liondoii) Act, 1891 
(54 & 55 Vict. 0 . 76), 8. 3, acts lolunlarily and not under legal cmnjnilsion, and 
cnniiot locover the expenses ol so doing from the por.son liable therefor, s<*n 
T/ioiii]>sim and \orris Maniitucinriuij f'o., Ltd. v. flivves (1893), 73 L. T. 369, 
C. A. , 1‘voi‘tor V Ishnytoh Melrojioltfan liorouyh (1903), 67 J. P, 164 , Ilarrii 
v. Hn'knvin, (_19i)4] 1 Iv. Jh ].{; Oheer v. Camberwell Boronyh Council 
68 ,r P. 165 ; and coinpaie p 567, jml. 

(/.) For forms of notice, soo Pulihc Health Act, 1873 (38 & 39 Vict. c. 55), 
Sched IV., Fonn A ; Public Health (London) Act, 1891 (34 & 55 Vict. c. 76j, 
iSclied. HI., h'urm A; Pluc.iclojiu'dia of Forms and J’lecodonts, Vol. VJ,, p. 413, 
Vol. X., pj'. 472, .')44, 396— 399. As to authentication of notices, see rcspec- 
lively J'uhlic Health Act, 1875 (^(8 & 39 Vicl. c. 55), s. 266; Public Ilc.ilth 
(London) Act, 1891 (54 & 55 Vict c. 76), s. 127. Tho notice may be addivssed 
to “the owner” or “the occupier” of the preinisc.s, without his name or 
fiu-thor description (Public Health Act, 1875 (38 & 39 Vict. c. 63), s. 267 ; 
Public Health (Loudon) Act, 1891 (51 & 55 Vict. c. 76, a 128 (3)). 

(/) A.S to service, see Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 267; 
Public Health (London) Art, 1891 (54 & 53 Vict. c. 76), e. 128; title Pl/^UO 
Health ax'D Local AdmimsTration. 
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hy, or by the direction of(w), the sanitary authority npon the Sbct.4. 

person responsible (n), requiring him to abate the nuisance within Summary 
tfie time (o) specified in the notice, and to do such tilings as may be Proceed* 
necessary for that purpose(/>). Outside the Metropolis the notice 
must (</), and in London it may (r), specify the works to be executed. 

In London, a notice designed to prevent the recurrence of the 
nuisance may be given either in the abatement notice or sejiarately, 
and it may be given although the nuisance lias been abated if 
recurrence is likely (s). 

Outside the Metropolis an appeal lies from an abatement notice Appeal, 
to the Local Government Board (t). No appeal is provided for 
under the statute relating to the Metropolis. 

980 . The person responsible, and who is therefore to be served Person to lie 
with the abatement notice, is primarily the person by whose act, reived, 
default, or suiferance the nuisance arises or continues (if), subject 
to the following exceptions:—(1) If such person cannot bo found, 
the notice is to be served on the owner or occupier («) of the 


(fif) It cannot he ^ivcn by the officer on his own initiativo ; sco aSY. /.romttd 
VfsifU V. Ifohnn (ISSo), 50 J. R 
Of) See tlio text, nifni, 

(o) The time nnist be specifiod, hut a notice fo abate forthwith in good 

[Thomas v. X<^kvs (iSi)l), 58 J, P. ; Thatans v. Western Tratn/mg Co, 

(1891), 59 J. r. 2;«). 

(p) Public lloiillh Act, 1875 (58 & 39 Vict. c. 55), s. 94 ; Public Health 
(liondon) Act, 1891 (54 & 55 Yict. c. 70), s. 4 (1), (3). 

(f/) A\ Y. Wheailfif {mr)\ 10 a R U. 34; MillanlY. WaMl, [181)81 1 Q 15. 
342, Under similar provinionH in the Public lleiilth Act, 1848 (11 & 12 Yict. 
c. 03), it was hcsld that the iw)W(‘r to dotennine the niitiiro and extent of the 
works was vested in the local boaid, and that the jnstnes had no power to 
icview the determination of tho board in pio(;eodjng8 for i)Oiialtics for non-com- 
pH.nico with notices [IfargrtarcH v Taylor (J803), 3 li. & S. 013). The proper 
remedy is by way of appeal to the IjociiI Govorninont lioaid; see tho text, 
infra. It must 1)0 noticed that the Public Health Act, 1875 (38 & 39 Vict. 
c. 55), s 9(), empowers the court to inakoan order requiring llie respondent “ io 
(‘omply with all oi any of the I’etpusiliona of tho notice ” (s(‘n pp. 508, 509, 
and this provision (HUiteinjilates that tlie jnsfices may consider the necessitv or 
advisability of the works whicJi the local authoritr has r(*(]inred ^seo IL v. 
Llewellyn (1884), 13 ti 15. J). 681) Where a local board liad undertaken tlio 
cleansing of jinvies and, after tyjihoid fever, had failed to eradicate tho germs 
of disease in the bnckwoik, it was lidd tliat the board could not, nudoi pio- 
ceedingfl for tho nuisance thereby aiising, call npon the on nor to abolish tho 
privies and substitute water-clovsots [lUirneit v. Laskey (1898',, 03 J. P. 5). 
ir) Public Health (London) Act, 1891 (54 & 65 Vict. c. 7(5), s. 4 (;). 

\s) llad,^ s. 4 (2). Por an instance of a recurring nuisance, see Draper 
V. Hperrtng (1861), 10 0. B. (n s.) 113 ; see p. 555, a)d€ ft is not necessary 
that there should have boon it pievious notice under the Public Health (London) 
Act, 1891 (54 & 55 Vict. c 76), s.4 (1), to abate tho nuisance, or that the notice 
under s 4 (2), should include a notice under ilad , s 4 (1) [Central London, 
llaih V. Hammersmith Uoroatjh Council (1904), 90 L. T. 645). 

[t) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 208. As to the T^ocal 
Government Board, see title CoNSTiTuriONAL LikW, Vol. AHI, pp. 103, 104. 

[if) Public Health Act, 1875 (38 & 39 Vict. 55), s. 94 ; Public Ilealth (London) 
Act, 1891 (54 & 55 Vict. c. 76). s. 4 (1); see p. 554, ante. 

[a) The authority may proceed against either, with the exception that they 
must proceed only against the owner where the nuisance arises from structural 
defects (see p. 568, po 5 f); but in neither case is he liable unless the nuisance 
arises or continues by his act etc. [Hiver Thames Uonservaiars y. of 
London Port Sanitary Autliorityt [1894] 1 U. B. 647)* ' ' 
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premises, unless it is clear that neither of these is the defaulter, id 
which case the local authority may abate the nuisance (t»), and, in 
London, may do what is necessary to prevent its recurrence (rj ; 
(2) in any case in which the nuisance arises from the want or 
defective construction of any structural convenience (d), or where 
there is no occupier of the premises, the owner is the pei-son to be 
served (r). 

981 . If the abatement notice is not complied with, or if tlie 
nuisance, although abated, is likely to recur, summary proceedings 
must be taken by the authority before the justices (/), who may 
make one of three orders hereafter described (y), and, outside the 
Metropolis, may in addition impose penalties, and must give direc¬ 
tions as to costs (/j). In London, penalties may be imposed, 
whether a nuisance order is made or not, upon any person from 
whose wilful act or default the nuisance arose, or upon any person 
who makes default in complying with the requisitions of the abate¬ 
ment notice within the time speciliod (i). 

982 . Orders made under the Public Health Act, 1875 {,/*). must 
be signed by two justices (/). 

983 . An abatement order may require compliance with all or anv 
of the requisitions of the abatement notice, or otherwise require the 
abatement of the nuisance, within a time specified in the order (w), 
and, outside the Metropolis, may order all works necessary for that 
purpose to be done («). 

(It) Public Health Act, 1875 (38 tS: 3!1 Vict. o. 55), a. 9-1; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 79), s. 4 (1), (3) (b). 

(r) Public Health (London) Act, 1891 (54 & 65 Vict. c. 79), s. 4 (3) (h), 

(d) Public Health Art, 1876 (38 & 39 Vict. c. 55), s 94 ; Public Health (London) 
Act, 1891 (54 & 55 Vict. c 79), a. 4 (3) (a), the exproHsion in the latter hoiii!; 
any “ want or defect of a structiu’iil chaiactor” ; and see Kinson Pottery Co. v. 
Pooh Cor/Miratuni, [1899] 2 (i. B. 41. 

(e) Public Health Act, 1875 (38 & 39 Vict. c. 55), a. 94; Public Hoillh 
(Loudon) Act, 1891 (51 & 65 V ict. c. 76), a. 4 (3) (a); Ihver Thames Coitseri’ulurs 
V. Port of London Pur! Hanitanj AHthority, [1894] 1 (i. B. 647. Ah to the defini¬ 
tion of owner, HCO title PUIILIC llKAnTU ANO LoCAI. Al).MINiaTRATIl)M. 

(/) Public Hoiilth Act, 1875 (38 & 39 Vict. c. 65), a. 95; Public Health 
(Loudon) Act, 1891 (54 & 55 Vic-t. c, 76), a. 5 (1). The complaint may bo 
addressed to “ the owner ” of the premiaes, naming thorn, without fuiHicr 
name or dp.scription (Public Health Act, 1875 (38 & 39 Vict. c. 65), a. 267; 
Public Health (London) Act, 1891 (64 & 65 Vict. c. 76), a. 128 (3); P. v. Mead, 
[1894] 2 (1. B. 124). Por forma of aummona, see Public Health Act, 1875 
(38 & 39 Vict. c. 55), Sched. IV., Form B.; Public Health (London) Act, 1891 
(5-1 & 55 Vict. c. 76), Sched. Ilf., Form B. 8ee alao title M\.oiaTit\'iK.s, Vol. 
A1X , pp. 593 e< aery. 

(vl 7.e., an abatement, prohibition, or closing order; see the text, U'/'U, 
and p. 569, jtost. 

(h) Public Health Act, 1875 (38 & 39 Vict. c. 66), a. 96. 

(f) PuMic Health (London) Act, 1891 (64 & 65 Vict. c. 76), a. 4 (4). 

\li) 38 & 39 Vict. c. 66. 

(!) ]Vm>f V. Epsom Urhun Council, [1904] 1 K. B. 798. 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 56), a. 96; Public Health 

(London) Act, 1891 (64 & 56 Vict. c. 76), a. 5 (3). An order may be partly good 
and partly bad, in which case it may stand as to the former part though quashed 
as to tiie latter (J?. v, Horrocka, Bx parte liouatead (1900), 64 J. P. 661). * 

(n) Pubiitt Health Act, 1876 (.38 & 39 Vict. c. 66), s. 9G. 
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A prohibition order prohibits the recurrence of the nuisance (o), 
and outside the Metropolis it may direct the execution of any 
works necessary to prevent recurrence (p). 

•Every order made under the Public Health Act, 1875 {q), which 
requires works or things to be done, must specify the particular 
works and things to be done, otherwise it is invalid (r); but the 
specification is not necessary when the nuisance is such as not to 
require any works («). The respondent is not entitled to have an 
alternative inserted in the order (t). The justices have absolute 
power to specify the works, structural or otherwise, which in their 
discretion they think necessary (ji). In London, the necessary 
works are to be specified only when the respondent desires such 
specification, or the court thinks it desirable (r). 

A closing order prohibits a dwelling-house from being used 
for human habitation («')• It can only be made when unfitness of 
the house for that purpose is shown (a), and there is no obligation 
to make it, excei)t in London (.y). It may be rescinded on fitness 
being proved to the satisfaction of the court (c). 

984 . Where the person responsible {a) cannot be found, or the 
owner or occupier is not known or cannot be found, the nuisance 
order may be directed to, and must then be executed by, the sanitary 
authority (h). 

985 . It is no defence to the summary proceedings for the 
respondent to allege that he has a right to do the things w'hich 
ultimately result in the nuisance. His rights as against other 

' (oj Public; lloaltii Act, 1875 (38 & 39 Viet. c. 65), b. 90; Tubhe Health 
(Loudon) Act, 1891 (54 & 56 Viet. c. 70), s. 5 (4). 

(p) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 96. 

(q) 38 & 39 Vict. c. 55. 

(r) 1{. V. Wh&iilay (1885), 10 Q. P. I). 34. This nile applies aLo where Ibe 
complaint is lodged by a private individual {R. v. Ilwrocks, A'j ji/artc liimdiad 
(1900), 64 J. P. 661). 

(a) Millard v. Wasiall, [1898] 1 Q. B. 312. 

(t) Wlutaher v. Derby CrUm Sanitary Authority (1885), 2 T L. E. 68 , where 
i 1 was sought to have inserted the words “ or otherwise necessary to abate tho 
imisamce.” 

(«) It. V. Rent JiisticeB (1885), 49 J. P. 404; Whitaher v. Ikrhy Urban Sanitary 
Authority, auyra; compare Ex. yarte IVhitcIiurch (1881), 6 Q. B. H. 645, wbeie 
the point was doubted; Ex paite Saunders (1883), HQ,. B. 1). 191; It. v. 
Llewellyn (1884), 13 U. B. 1). 681 ; and see note ( 7 ), p. 567, ante. 

(v) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 6 (5). 

(i«) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 97; Public Health 
(London) Act. 1891 (54 & 55 Vict. c. 76), s. 6 ( 6 ). Closing orders myst also be 
made under the Housing, Town Planning, etc. Act, 1909 (9 £dw. 7, c. 44), s. 17; 
bee title Public Health and IjOcal Administration. * 

(r) As to the effect of the absence from a dwelling-lion so of proper water 
fittings, or of a proper and buflicient water supply, see p. 539, ante, and notes 
(r)—(e), ibui. 

{y) jPublic Health Act, 1875 (38 & 39 Vict. c. 55), s 97; Public Health 
(Loudon) Act, 1891 (54 &. 50 Vict. c. 76), s. 6 (7). Under the latter a fine may 
also be imposed. 

( 2 ) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 97; Public Health 
(London) Act, 1891 (54 & 65 A''ict. c. 76), s. 6 ( 8 ). 

(a) As to the “ person resiioiisiblo,” see p. 667, ante. • 

(i) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 100 ; Ihiblic Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 8 . As to the sanitary authority, 
Witf pote (/), p. 666 , ante; title Pupi.ic Healtu AfUJ Local Admvnistra'I'jon. 
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persons are immaterial, and the proceedings will not be stayed 
pending the determination of private disputes (c). 

Inability to obey and execute the order without committing 
a trespass may be a good defence, and an order involving the 
commission of a trespass will probably be quashed (d). 

The fact that the complaining local authority has contri¬ 
buted to the nuisance does not exonerate the individual who also 
occasions the nuisance (^); but if the nuisance is really caused by 
the neglect of the sanitary authority to do its duty, for example, to 
provide a proper and effective system of sewers, the authority cannot, 
it would seem, sucecssfully proceed against a householder exercising 
his legal rights (/). 

986 . Besides the local authority, any iierson aggrieved, or any 
inhabitant or any owner of promises in the district, may, outside the 
Metiopolis, complain to the justices of the existence of a nuisance(//), 
and, ill London, any person may do 8o(//). lu all such cas(‘s tlie 
proceedings, their incidents and consequences, are tlie same as if 
the complaint had been lodged by the local authority {i). But the 
court may adjourn the sunimons for an examination of the premises 
and may authorise entry for that purpose. The court may alsr» 
authorise a constable or other person to do the neiiessary w orks and 
to recover the expenses from the party on vhoiii the order is 
made (/.), and sucli person then has the same powers as an officer of 
the local authority (/). 

A private individual may also make a complaint against a 
local authority in rcs[)ect of a nuisance committed l)y it, but the 
court lias no jurisdiction to entertain a complaint in respect of a 
nuisance caused by sewage w^orks of the authority (»()• 

987 . BrocexHlings may lie taken in respect of nuisances outside 
the district of the local authority, whether a metropolitan district or 

(c) Jiroivii V. IhisKfll (18(58), L. 1{ 8 Q. B. 261 ; JiidiMl v. Hixar (187(1), 40 L. T. 
130. 

(rf) tScarl)oriiiii/h v. Hrarhirroiiijh JinraJ Safoinry Aiiiliorifi/ (187(5), 

iBx. I) 314; R.v. 7'nwi6^('(1877), 3(5 li. T. 608; Letter/ccuni/ ‘l\iirn ('niimiiAttioxeis 
V. Collins (ISOI), 28 Tj. ff. Ir. 236 ; couijtare Carkir v. Jixje (188(5), 17 Q B. D. 
.684, wliu'li HceiJis iiTeconciLililo Tlie (lefinice does not avail uiuler the Public 
Health Acts Aiueiuliiient Act, t.8f)(* (.73 .64 Vicl. c. .60), s. 10 , see Lamoshr v. 

lUtrms Distrui Couurd, [189H] 1 (J. B. 866, and title .Skwhms amd Duains. As 
to the ellect of an “owner” ccasiTif!; to be such during the ju oe«cding«, sec 
Brnmllimt v. Shejiherd, [1001 ] 2 K B. 274. 

(c) Ht. Helms I'ltCJincal Co. v. St. Jh-lriis CofiioraUmt (187(5), 1 Ex. H. 106. 

If) MoUoi/ V. (1881>), 24 Tj. K. Ir. 268; sec KirUtmion Lmi! Iloanl 
V. Iknionoiii (18li8), 62 J. P. (58; Fordom \. Famms, [1894] 2 Q. B. 780, 
I'onipiire Kiusini Fotterif Co, v i'ooie ('ormiratum, [1800] 2 (1. B. 41; Crahain v. 
IVro/n/ldon, [1901] 2 Oh. 461.0. A ; and see title Skweks anu Dbatns. 

((/) Public,.Hoiilth Act, 187.6 (38 & 39 Vict. e. .66), s. 10.6 

(/') Public lloalth (London) Act, 1891 (.64 & .65 Vict. c. 76), 0. 12 (1). 

(t) Public Health Act, 1876 (.38 & 39 Vict. c. 66), s. 105; Ihiolic Health 
(Jjondon) Acl, 1891 (54 d' 6.6 Vict. 0. 76), s. 12 (1). 

(rt) I’ubhc Health Act, 1876 (;58 d 39 Vict. c. 55), s. 106 Ihihlio Health 
(London) Act, 1S91 (.64 & 56 Vict. c. 76), 0. 12 (2). 

(l) Public Health Act, 1875 (38 & .39 Vict. c. 55), «. 105 Public Health 
(Louddu) Act, 1891 (64 & 55 Vict. c. 76), a. 12 (3). 

(m) li. V. I’arllni (1889), 22 Q. B, D. 620; Vallnf,m Vestry v, hmdon Cowdy 

Ownri/, [1897)2 0.76. 
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otherwise, but they must be taken in the district where the nuisance 
exists (n). 

* 988 . Proceedings may be instituted against two or more persons 
who wholly or partially cause a nuisance. They may be included 
in one proceeding. Orders and tines may be made against or 
imposed upon one, some, or all according to requirements, and the 
costs distributed as the court thinks fair and reasonable. Pro¬ 
ceedings do not abate on the death of any of such persons. Any 
legal right of contribution amongst them is not affected, and persons 
who have been proceeded against may recover a 2 )roportionate part 
of the expenses from those persons responsible who have not been 
I)roceeded against (o). 

989 . Outside the Metropolis, an appeal lies from an order of 
justices to the court of quarter sessions and in the meantime 
proceedings and liability to penalties remain in abeyance iq). 

In London, the same right of appeal and of stay is given (r), 
but only where the nuisance order is or includes a prohibition or 
closing order, or requires tlie execution of structural works (s). 
I'pon the appeal being dismissed or abandoned the appellant 
becomes liable to a daily penalty during non-compliance with the 
order, unless he satisfies the court before whom proceedings are 
taken for the fine that there was substantial ground for the appeal, 
and that it was not brought for the purpose of delay. The court 
of quarter sessions may impose the flue wlien dismissing an 
appeal (0- 

If the petty sessional court in London thinks that the nuisance 
will be injurious or dangerous to health, and that immediate 
abatement will not cause any injury which cannot be compensated 
by damages, the court may order the authority to abate the 
nuisance, notwithstanding the appeal.' If the appeal is successful 
the authority must jiay corajiensation; if unsuccessful or abandoned, 
the authority may recover the expenses of the abatement (a). 

990 . In case of non-compliance with the order of the justices, 
daily penalties may be imposed on persons during default unless 
it can be shown that they have used all due diligence to carry out 


(«) Public Health Act, 1875 (38 & 39 Viet. c. 55), a. 108; Public Health 
(London) Act, 1891 (5t & 55 Viet. c. 76), a. 14. 

(o) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 255, Public Health 
(London) Act, 1891 (54 & 65 Vict. c. 76 ). b. 120; see also i/urf., s. 1*1 (2); and 
Nathan v. Riiuse, [1905] 1 K. B. 527 ; and see p. 558, ante. * 

(p) Public llealtti Act, 1875 (38 & 39 Vict. c. 55), s. 269 ; see title Magis¬ 
trates, Vol. XTX., pp. 642 et scq. 

(7) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 99. There is no appeal 
from a Divisional Court to the Court of Appeal (//. v. IVhitdmrch (1881), 7 
Q. B. D. 534, 0. A.), nor from a refusal by tho former court to grant an order 
tiw for a mandamus to magistrates to state a case (AV jiai-te Schofield, [1891] 2 
Q. B. 428, C. A.); see title Crown PiucTtCE, Vol. X , p. 124. 

(r) Public Health (London) Act, 1891 (64 & 55 Vict. c. 76), ss. 6 (1), 
125. • 

(«) Slid., B. 6 (2). 

(f) Thid., 8. 6 (3). 

V) Ibid., 8, 6 (4). 
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the order. Double penalties are imposed for knowingly and wilfully 
acting contrary to prohibition orders (h). 

The defence of having used all due diligence vill avail an 
owner of premises, who has been unable to abate a nuisance 
existing on lands to which he has no right of access without 
permission of the occupier, when he has done his best to obtain 
such permission but has failed (c). 

Where an order directs an owner to abate a nuisance, and in his 
default directs the local authority to do so, the owner is none the 
less liable to 2 )enalties because the local authority has failed to 
carry out the order (d). 

991 . Where an order has been obtained for the abatement of a 
nuisance and has been disobeyed, it is competent to the authority 
after conviction to enter the promises and abate the nuisance (e). 
But this is a power and not a duty, so that a mandamus cannot be 
obtained to compel the authority to abate the nuisance (/). It may, 
however, outside the Metropolis, form the subject of complaint to 
the liocal Government Board (</). In London, the metropolitan 
borough councils, but not the City Coriwration, may be compelled 
to proceed by the London County Council, or by the Local Govern¬ 
ment Board after complaint made to the Board by the County 
Council (//). Where the City authority is in default an officer of 
the City police or some other person appointed may proceed on the 
authority of the Local Government Board (i). 

992 . Beyond the power to enter jiremisea and abate a nuisance 
after disobedience of a nuisance order, the local authority has 
jiowers of entry and examination at limited hours for the purpose 
of ascertaining whether a nuisance exists, or whether, after a 
nuisance order has been made, and so long as it remains unexecuted, 
it is being obeyed (A). 

993 . In the event of refusal of admission, any justice on com¬ 
plaint (/) thereof on oath by any officer of the authority outside the 

(6) Public Uealth Act, 1875 (38 & 39 Viet. c. 65), s. 98; Public llcaltb 
(Loudon) Act, 1891 (6-1 & 65 Viet. c. 76), s. 5 (9). 

(f.) Parker v. Inge (1886), 17 U. B. 1). 684. 

{d) See Tomlim v. Qread i^Uinmore Nuisance llernoral Committee (1865), 12 
L. T. 118. 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 98; Public Health 
(Tiondon) Act, 1891 (54 & 55 Viet. c. 76), s. 5 (9), Power is given to sell any 
materials tomoved and to apj)lv the proceeds to the expenses and costs (I’uhliu 
Uealth Act, 1874 (38 & 39 \'ict. c. 65), s. 101; Public Eloalth (London) Act, 
1891 (54 & 55 Vict. c. 76), s. 9). 

(/) R( Ham Board of Health, Ex parte Bassett (1857), 3 Jur. (n. s.) 130; see 
title Crown Practicb, Vol. X., p. 97. 

Ihiblic Health Act, 1875 (38 & 39 Vict. c. 66), s. 299. 

(/i) Public Health (London) Act, 1891 (64 & 55 Vict. o. 76), ss. 100, 101, 133; 
see title Metropolis, Vol. XX., p. 409. 

[i) Puhbc Health (London) Act, 1891 (54 & 55 Vict. c. 76), ss. 134, 135; see 
title Methopolis, Vol. XX., p. 469. 

(k) ihiblic Health Act, 1875 (38 & 39 Vict. c. 66). s. 102; Public Health 
(Loudon) Act, 1891 (54 & 55 Vict. c. 76), s. 10. 

(i) For fonn of notice of intention to oomplain, see Encyclopeedia of Forma 
and Precedents, Vol. X., pp. 470, 646. 
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Metropolis, made after reasonable notice in Mi^riting of the intention 
to make the entry has been given to the person having the custody 
of the premises (m), may order the person having such custody to 
allow the admission, or if there be no person having such custody, 
an order may be made authorising entry. Any such order 
operates until the nuisance has been abated or the work for which 
the entry was necessary has been done; and refusal to allow entry 
under order renders the offender liable to penalties (??). The 
applicant for an order must show some reason why entry is 
necessary (o). 

The power of uhe justices to make orders for entry is discretionary, 
and if made the order should be in such form as to show the 
particular matter to which it has reference (p). Without a justices’ 
order the local authority has no right of entry against the will of 
the occupier (q). 

In London, similar general powers of entry are given. The 
person claiming right of entry must, if required, produce some 
written document, properly authenticated, showing his right to 
enter {r). Any person refusing or failing to admit anyone who is 
authorised and claims to enter is liable to a penalty not exceeding 
i!5 if the entry is for the purpose of giving effect to a magistrate's 
order, and is so stated in the document above mentioned or is 
claimed by an officer of the authority; or if the refusal or failure is 
with intent to prevent the discovery of some contravention of the 
statute or a bye-law under it; or is declared by the statute confer¬ 
ring the right of entry to render the person refusing or failing subject 
to a fine. Beyond this, a warrant may be granted authorising enh'y, 
and by force if necessary, with heavy penalties in case of default. 
The warrant remains in force until the purpose for which entry is 
required has been satisfied (s). 

994 . Costs and expenses of the proceedings are deemed to be 
money paid for the use and at the request of the person on whom 
any order is made or, where no order is made, of the person by 
whose act or default the nuisance arose. They are recoverable in 
a court of summary jurisdiction (0, or in a county court (w), or in 
the High Court (r). If the owner (m?) is liable for them they may 

(m) For form of notice of intended entry, see Encyclopaedia of Forms and 
Precedents, Vol. X., p. 5*1.^. 

(n) Public Health Act, 1875 (38 & 39 Viet. c. 56), ss. 102,103. 

(o) Vinra V. Nvrth Londmi Vdlegtate and Camden Schools for Girls (1899), G3 
J. P. 244. 

(;^) Wxmhltdon Urban Ihstrict Council v. Hastings (1902), 87*L. T. 118. 

m Consett Urban Council v. Crawford, [1903] 2 K. P. 183. 

(r) For a form of authority, see Eucyclopaodia of Foinis and Precedents, 
Vol. X., pp. 643, 645. 

(*) Public Health fl/ondon) Act, 1891 (54 & 65 Viet. c. 76), s. 115 ; and see 
cases cited in notes (o), (?), supra. As to the power to enter tents, vans, sheds, 
and the like used for human habitation when overcrowding or infections disea-se 
is suspected, see Public Health (London) Act, 1891 (64 & 55 Viet. c. 76), 8. 96 (3). 

e Seo title Magistrates, Vol. XIX., p. 667. , 

See title County Courts, VoL VIU., p. 678. , 

Public Health Act, 1876 (38 & 39 Vict. c. 65), s. 104; Public Healih 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 11. 

*(w) See the Public Health Act, 1676 (38 & 39 Vict. o. 66), g. 4; and see 
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be recoveted from any owner for the time being (a), subject, outside 
the Metropolis, to their not exceeding a year’s rack-rent (b) of the 
premises. They may, where the owner is liable (c), be recovered 
from the occupier of tlie premises (d), who may deduct the amount 
actually paid (c) from his rent, but lie is not to be liable to pay more 
than the amount of rent due from him after the demand of such costs 
and expenses, or after notice not to pay his landlord any rent without 
first satisfying the costs and expenses {/). This limitation as to 
amount does not apply if ho refuses to disclose the name and 
address of his landlord. The court may apportion the payment 
among persons who have jointly caused the nuisance (tf). Contracts 
between landlords and tenants are protected {h). 

Snjj-SECT o. — hnhdmfut 

995 . Every public nuisance is a misdemeanour at common law 
and the subject of indictment (i), and this procedure is not ousted 
unless it is clearly barred by the express or clearly implied terms of 
a statute (A’). At the trial the court may order the abatement of 
the nuisance (J). 


I’ublic Tlnalth (Loudon) Act, ISUl (.'il & Vii.t c 7(i), s. Ml , title I’uhlic 
IIkaltu AND L()c\r. Administiiation. 

(a) See riumdiad Hoard of ll’w/fv liKjoldlui E S Kx'ch fi.'l, 174 

E\ (li. 

(/>) Public rroalth Act, 1875 (^8 & :J9 Yict. c. 55), s, 101 , sec title I^ndloiu) 
AND Tesast, Vol. XVII1., p 478. 

(c) If the notice to abate a stTuctnial nuisance was served on the occupier 
only and not on the owner, tbc la-ovisions as to tlHluctiona do not apnlv 
{Bntchrr v. Roth (1887), 22 L. U. Ir. JWO). 

(fi) The fact that the local authority has an unsatisfied judf'mont aguin.st 
the owner is no defence in procc ('dinj^s a^fninKt the ocounior (Urrmotoheu I'edn/ 
V. Eanisf//(1871), Tj 11 <i(\ P 217) 

(e) Jtifaii V. Thomi'i'fiii (18C8), L. }{, !) (’, ]’ Ml. As to the effect on a 
right of distress, see Shumcr v. JfiDit, [1901 ] 2 Iv. 11. 452, I'. A. 

(/) Public Iloalth Act, 1875 (38 39 Viot. c. 55), s. 104; Public Health 

(London) Act, 1891 (54 A' 55 Vict c. 70), s. 121 (a) Eor form of domand and 
notice, see Encvclojaedia of Forms and Pieredeiits, Vol. X., p. 475. 

((/) Pul.lic TIoalth Act, 1875 (38 & 39 Vict. c. 55), a. 104 , I>ublic Health 
(London) Act, 1891 (51 & 55 Vict. o. 76), 8. 11 (2); .see Iterrc v. Hndhr (1903), 
67 J. P. 63; Nathan v. lioosf, [l!t05] 1 K. E 527. 

(A) Public Health Act. 1S75 (38 & 39 Vast. c. 55), s. 104; Public Health 
(Tjondon) Act, 1891 (54 & 55 Vict. c. 76), h. 121 (b). 

(t) See title OuiAtfXAL L\w ani. Procedure, Vol IX., p. 329. 

(/f) See 2 Hawk P. 0., c. 25, s. 4 ; R. v. Hall, [1891J 1 Q. 13. 747, where the 
Bubjcct is fully discussed. 

(1) See tftlo Geiminal liAW and Procbduue, Vol. JX.. p. 412. 
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Part I.—Preliminary. 

Sect. 1. — l)efmitiona. 

996 . The term “ open space,” as dealt with in tliis title, means Definition!, 
an open space upon which building is restricted or prohibited. 

The term ” recreation ground,” as dealt with in this title, means 
a recreation ground the establishment or regulation of which is 
provided for by law (a). 

Sect. 2.— Jvb Sjyatiandi, 

997 . There can be no common law right in the public or cus- Oommon law 
tomary right in the inhabitants of a particular place to stray over n^ht, 

(a) There are five kinds of open spaces and recreation grounds : (1) public 
recreation grounds or open spaces, over which the public have a right to go 
for recreation (as to allotments for recreation grounds under the Inclosure 
Acts, see title Commons and Rights op Common, Vol. IV., pp 691 et seq.); 

(2) private recreation grounds, over which certain persons only have 
similar rights; (3) commons (see title Commons and Rights of Common, 

Vol. IV., pp. 441 et seq.) ; (4) sanitary open spaces, upon which buildings 
are prohibited lor sanitary reasons (compare title Metropolis, V^oL XX., 
pp. 481 et seq.) ; (5) open spaces devoted to purposes inconsistent with 
building operations, such as burial grounds (see title Burial and Crema¬ 
tion, Vol. HI., pp. 401 ef seq.), highways (see title Highways, Streets, 

AND Bridges, Vol. XVI., pp. 1 et seq.), markets (see title Markets 
AND Fairs, Vol. XX., pp. 1 et seq.), the foreshore (see title Waters and 
Watercourses), and the like; and see pp. 601, 602, post. As*to offences 
in connection with open spaces and recreation grounds finder the Larceny 
Act, 1861 (24 & 25 Viet. c. 96), and the Malicious Damage Act, 1861 (24 & 

26 Viet. c. 97), see title Criminal Law and Procedure, Vol. IX., 
pp. 637 et seq., 768 et seq., 774, 782, 791. As to betting in public gardens, 
see ibid., p. 661; title Gaming and Wagering, Vol. XV., pp. 292, 293. 

Po» offences in roads and squares under the Town Police ClauseB Act, 

1847 (10 & 11 Viot. c. 89), and as to the offence of injuriously affecting a 
public park or promenade by advertisements under the Advertisements 
Regulation Act, 1907 (7 Edw. 7, o, 28), s. 2 (2), see title Public Health 
AND Local Administration ; see also title Street and Aerial 'Sraffic. 

As to offences arising from electric generating stations, see title Electric 
Lighting and Power, Vol. XII., pp. 666, 666, As to destructive insects, 

Ise title Agriculture, VoJ. I., pp. 280, 28L 
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Sbot.s. an open space or to remain on that space for such purposes as they 
Jos may think proper —spatiandi vd manendi (h). 

Spatiandi. The only common law right of the kind which can be claimed 

the public is to pass and repass from one point to another across 
an open space (c), and the only customary right of the kind which 
can be claimed by the inhabitants of a particular place is to play 
lawful games upon an open space (d). 


Sect. 3. — Exemptions. 

Licences in 998. Certain open spaces are exempt from the provisions of 
mortmain. various Acts, as follows :— 

(1) Local authorities having power by statute to acquire land 
for open spaces and recreation grounds, whether alone or jointly 
with another authority (c), can hold such land without licence in 
mortmain (/). The provision of a public open space or recreation 
ground is a charitable object {g). 

Compulfiory (2) No part of any park, garden or pleasure ground may be 
purchase. compulsorily acq^uired under the Small Holdings and Allotments 
Act, 1908 (h), under the Housing of the Working Classes Acts, 
1890—1909 (i), or under the Development and Road Improvement 
Funds Act, 1909(/.). 

(3) No open space may bo compulsorily acquired under the 
Housing, Town Planning, etc. Act, 1909 (1), or under the Develop¬ 
ment and Road Improvement Funds Act, 1909 (w), except (i.) in 
exchatige(?i) for other land approved, under the former Act(l), by the 
Local (jovernraent Board (o), and, under the latter Act(//j), by the 


(h) A.-O. V. Antrobus, [1905] 2 Ch. 188, per Faiiwell, J., at pp. 198, 206; 
Eyre v. New Forest Highway Hoard (1892), 56 J. P. 617,619; and see title 
Trespass. 

(c) See title Highways, Stueets, and Bripoes, Vol. XVI., pp. 49 et seq. 

(d) See p. 683, post. 

(e) Bodies Corporate (Joint Tenancy) Act, 1899 (62 &; 63 Viet. c. 20), s. 1. 

if) See titles Charities, Vol. IV., pp. 124 et seq., 132, 137 et seq., 263; 

Compulsory Purchase op Land and Compensation, Vol. VI., pp. 163 
et seq. ; Corporations, Vol. VIIL, pp. 367 et seq. ; Local Government, 
Vol. XIX., pp. 267, 318, 364; Metropolis, Vol. XX., pp. 455 et seq. As 
to acquisition of suburban commons, see title Commons and Rights of 
Common, Vol. IV., p. 598. 

(g) See also tbe definition of a “ parochial charity ” in the Local Govern¬ 
ment Act, 1894 (56 ic 67 Viet. c. 73), s. 76 (2). As to the enactments to be 
complied with on such acquisition or provision, see title Charities, Vol. IV., 
jtp. 124 et seq. 

(A) 8 EdW. 7, c. 36, 8. 41. Woodlands not wholly surrounded by or 
adjacent to land acquired under the Act are also exempt (ibid.). As to 
the other provisions of this Act, see titles Allotments, Vol. I., pp. 331 
et s ^.; Small Holdings and Small Dwellings. 

(i) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 45. 
See, farther, title Public Health and Local Administration. 

(k) 9 Edw. 7, C. 47, s. 5 (2). 

(l) 9 Edw. 7, c. 44, s. 73. 

(m) 9 Edw. 7, c. 47, 8. 5. 

(n) PubUc notice must be given of the proposed exchange, and the order 
effecting it must provide for the transfer of all private and public rights 
over tne lands exchanged (t6id., s, 19 (2), (3); Housing, Town Planning, 
etc. Act, 1909 (9 Edw. 7, o. 44), s. 73 (2), (3)). 

(o) /fc«.,s. 73(1). . 



Part I— Preliminary. 


S61 


Board of Agriculture and Fisheries (p), or (ii.) with the express Biot, s, 
consent of Parliament, or (iii.) for the construction or improvement Exempiiors. 
. of roads in rural districts (q). — 

(4) The Development Commissioners (r) cannot acquire part of 
an open space lying on either side of a new road to be constructed 
by the Uoad Board («). 

(6) Parks, gardens and open spaces, which are open to the public Land duties, 
as of right, and those to which the public have access, if such access 
is in the opinion of the Inland Bevenue Commissioners of public 
benefit, and certain other land intended to be kept unbuilt on, are 
not liable to undeveloped land duty (t). 

(6) ]jand hand fide used for games or other recreation is exempt Rates, 
from undeveloped land duty(M) and, if held by a corporation 
without a view to profit, from increment value duty (?■). 

(7) An open space which has been irrevocably dedicated to the 
public for the purposes of recreation, and cannot be let or used so 
as to ])roduce a substantial profit, is extra rommerciim, and so exeiupt 
from rating and such charges as private street works expenses (ir), 
but an open space the dedication of which is not irrevocable, or 
which can be so let or used, is not extra commerdim (x). 

Bkct. 4. — Offences. 

999. Tlic statutory ofiences or prohibitions relating to places offences and 
of public resort, and offences relating to open spaces and recreation prohibitions, 
grounds, are dealt with elsewhere (y). 


(p) Development and Eoad Improvement Funds Act, 1909 (9 Edw. 7, 
0 . 47), 8. 19 (1). An “ open space ” is any land laid out as a public garden 
or used for the purposes of public recreation, or a disused burial ground 
(ibid., 8. 19 (4); Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), 
s. 73 (4)); compare p. 584, iioHi. 

(q) Ibid., s. 73 (1) ; Development and Eoad Improvement Funds Act, 
1909 (9 Edw. 7, c. 47), s. 19 (1). See, further, titles Highways, Streets, 
AND Bridges, Vol. XVI., pp, 28, 48, 94, 106, 201; Public Health and 
Local Administration. As to the application of the purchaso-money for 
a recreation ground acquired compulsorily, see title Commons and Rights 
01 ' Common, voL IV., pp. 495 ei seq. 

(r) See titles Highways. i iUEETS, and Bridges, Vol. XVf., p. 94; 
Revenue. 

(8) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, 
c. 47), 6. 19 (1) (c). As to the Road Board, see titles Highways, Streets, 
AND Bridges, Vol. XVI., pp. 28, 48, 94, 106, 201; Revenue. 

{t) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), ss. 16, 17 (3) (a){ 
see, further, titie Revenue. • 

(m) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 8» 17 (3) (d). 

(v) Ibid., s. 9. 

(w) Great Bastem Bail. Go. v. Hackney Board of IForits (1883), 8 App, Cas. 
687, per Lord Watson, at p. 693 ; Lambeth Overseers v. London Vounty 
Council, [1897] A. C. 026 (the Brockwell Park case) ; Liverpool Corpora’ 
tion V. IVeef Derby Union Assessment Committee (1906), 3 L. G-. R, 647; 
London County Council v. Wandsworth Borough Council, [1903] 1 K. B. 797, 
C. A. ;7lampstead Corjioration v. Midland Batlway, [19(15] 1K. B. 638, C. A. 

(») Heme Bay Urban Council v. Payne and Wood, [1907] 2 K. B. 130 ; 
Pontefract Assessment Committee v. Pontefract Park Trustees, The Same v. 
Hartley (1898), 78 L. T. 738, C. A.; Lincoln {Mayor) v. Holmes Common 
(1867), L. R. 2 Q. B. 482, C. A. See, further, titles Highways, Streets, 
»AND Bridges, Vol. XVI., pp. 218, 219; Rates and Rating. 

iy) As to offences against public order, see title CIbihinal Law anq 
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Part 11.—Establishment, Maintenance, and 

Regulation. 

Sect. 1 .—Boyal Barl’s. 

1000 . All Royal parks, gardens and possessions of which the 
management for the time being is vested in the Commissioners of 
Works {(i) are regulated by statute (6), subject to the rights of the 
Crown and the Commissioners and any officer or servant appointed 
by them {<■). 

I’hoy (f/) are protected from injury and the i)ublic therein secured 
from annoyance by regulations (^), some of which are to be read 
with reference to rules made by the ranger of the park or by the 
Commissioners (/). 

1001 . The rules must be approved by Parliament (^f), and must 
also comply with the conditions of the Piules Publication Act, 
1893 (/i). They may contain a power to make further regulations 
on particular subjects, and such further regulations need not(i) lie 
approved by Parliauient, or made or published in accoi’daiice with 
the Rules Publication Act, lH93(/t). 

Pkocedure, Vol. IX., pp. 637 (iudecoucy), ,651 (betting), 553, 554 (drunken¬ 
ness) ; as to larceny, see pp. 637, 638 ; as to m.olicious damage, see 
ibid., pp. 774 el seq., 781 el seg. ; as to offences under tlie Vagrancy Acts, 
see titles Criminal Law and Proceddbe, Vol. IX., p. 637; J*oor Law ; 
as to poaching, sec title Game, Vol. XV., pp. 228 el seq. ; as to diseased 
persons, see title Public Health and Local Admini.stration ; as to 
umsances, see titles Nuisanoe, pp. 503 et seq., ante; Public Health and 
Local Administration ; as to dogs, see title Animals, Vol. I., i)p. 394 
ef seq. ; as to wild birds protection, see ibid., pp. 405 el seq. ; as to tlie 
construction of telegraph lines over public recreation grounds, see title 
Telegravhs and Telephones : and see note (a), p 679, ante 

(tt) See title Con.stitutional Law, Vol. VII., pp. 133,134, 137. At the 
date of the Parks Regulation Act, 1872 (35 & 36 Viet. c. 15), the list of parks 
in the regulation of the Commissioners of Works was varied by the 
omission of Chelsea Garden, Treasury Garden, Kew, Richmond, and 
Hampton Court Roads, and by the inclusion of Kenniiigton Paik (ibtd., 
preamble, Sched. II.). By Order in Council dated 28th March, 1907, the 
management of Kew Gardens was transferred to the Board of Agriculture 
and Fisheries. As to a recent sdi eratioii oi the boundaries of St. James’ Park, 
see The National Gallery and St. James’ Park Act, 1911 (1 & 2 Geo. 6, 
c. 23), ss. 1—4. As to the leasing of Royal parks for military purposes, 
see titles Constituiional Law, Vol. VII., pp. 201, 202; Royal Forces. 

(b) Parks Regulation Act, 1872 (35 & 36 Viet. c. 15), s. 2. 

(c) Ibid., s 13. The Act (ibid., s. 11) is not to interfere with rights of 
way or other rights; nor (ibid., s. 14) with tlie application of the provisions 
of the Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134). By the Metro¬ 
politan Streets Act, 1867 (30 &. 31 Viet. c. 134), s. 3, all Royal parks within 
the Metropolitan area under the management for the time being of the 
Gommissioners of AA^orks are jmblic places within that Act; see title 
Street and Aerial ’Prapfic ; and see note (a), supra. 

(d) l.e., parks to which the Parks Regulation Act, 1872 (35 & 36 Viet. 
0 . 15), applies. 

(e) Ibid., 8. 4, Sched. 1. The regulations must be put up in the park for 
the information of persons using the park (ibid., s. 10). 

(/) Ibid., Sched. I. (19). The matters to which the rules may relate are 
set out in ibid., Sched. 1. (1)—(4), (7), (8), (11), (12). 

(g) Ibid., s. 9. As to the proof of rules, see ibid., Sched. I. (20), 

(a) 66 & 57 Viot. 0 . 66 ; see title Statutes. 

(i) Musgrave v, Kenison (1905), 3 L. G. B. 932. 
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1002 . A park-keeper (k) in uniform may arrest persons offend- l. 

ing against the park regulations, where such offences are com- Royal 

mitted in the park and within the view of such keeper, provided he Parks, 

does not know and cannot ascertain the offender’s name and offend 
address (1). A park-keeper has, in addition (ni), within the park, all 

the powers of a police constable within the district in which the park 
lies (n). He must obey all lawful commands of the Commissioners(o). 

Penalties, recoveral)le summarily (p), are provided for breach of 
the rules (q), and for assaulting a park-keeper in the execution of 
his duty (r). 

1003 . Where land situate within a prescribed (s) distance of a Sanction in 
Pioyal palace or park is proposed to bo acquired, or included in a cases, 
scliomo, under the Housing, Town Planning, etc. Act, lUOi) (t), the 

Local Government Board (a) must, before sanctioning the schome 
or acquisition, communicate with the Commissioners of Works (r) 
and consider their recommendations («’)• 

Sect. 2. — Village Greens. 

1004 . The expression “ village green ” (a:), or, as it is sometimes village 
called, “ town green,” has not been defined by Act of Parliament. k«wu. 

The essential characteristic is that the inhabitants of the particular 
locality have an immemorial customary right (a) to use it for exercise 

and recreation, including the playing of lawful games (/>). The 
custom must be reasonably exercised by those entitled to it (c). 

1005 . A village green may not be inclosed under the Inclosure Vesting. 


(&) Ab dcfineil by the Parks Kegulation Act, 1872 (35 & 36 Viet, 
e. 15), s. 3. 

(l) Parks Regulation Act, 1872 (35 & 36 Viet. c. 15), s. 6. The penalty 
for giving a false name and address is a fine not exceeding £5, recoverable 
summarily (ibid. ). 

(m) Ibid., s. 12. 

(n) Ibid., s. 7. As to these powers, see ibid., s. 8, and title Police. 

(o) Parks Regulation Act, 1872 (35 & 36 Viet. c. 15), a. 7. 

(p) See title Magistrate.s, Vol. XIX., pp. 589 et seq. 

(q) Parks Regulation Act, 1872 (35 <k 36 Viet. c. 15), s. 4. The penalty 
is a fine not exceeding £6 (ibid.). 

(r) Ibid., 8. 6. The penalty is a fine not exceeding £20. In default of 
payment, the offender is liable to imprisonment (ibid.). 

(«) I.e., proscribed by regulations made by the I^ocal Government Board 
after consultation with the Commissioners of Works (Housing, Town 
Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 74 (2)). 

(t) 9 Edw. 7, c. 44. , 

(u) Ibid., s. 74; see, further, titles Constitutional Law, VoI. VII., 
pp. 103, 104; Public Health anu Local AuministAation. 

(v) See title Constitutional Law, Vol. VII., pp 133, 134. 

(tt) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), a. 74. 

(o!) As to the origin and management of village greens, see title Commons 
AND Rights op Common, Vol. IV., pp. 493, 542, 589 et sea. 

(o) As to custom generally, see title Custom and Usages, Vol. X., 
pp. 217 et seq. 

(b) Warrick v. Queen’s Cbllege, Oxford (1870), L. R. 10 Eq. 106, 129 (use 
of green “as a place of pastime by the inhabitants of the parish”); 
Mounsey v. Ismay (1863), 1 H. & C. 729 (use of piece of land By freemen 
and citizens of a town for horse races). 

(e) FUch V. Fitch (1797), 2 Esp. 643 (to spoil cut hay in enjoyment of 
' the right is unreasonable). 
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Act, 1845 (tl), but may be vested in the churchwardens and over* 
seers, or, in a rural district, in the parish council (if any), or (if 
none) the chairman of the parish meeting and the overseers, in 
trust for use as a recreation ground (e), 

1006 . Persons causing any injury to or nuisance upon or inter¬ 
ruption to the use of village greens are liable to penalties under the 
Inclosure Act, 1867 (/), and the Commons Act, 187(5 (</). 

1007 . A village green is a common under Part T. of the Commons 
Act, 1899 (/(), and has the same right of partial exemption from 
compulsory acquisition under housing and town planning fcliomes 
and development or road improvement schemes as commons and 
open spaces (i). 

1008 . A parish council has the same powers over a village green, 
if it is under the control of the council, as an urban district council 
has under tho Public Health Acts (j) over open spaces and j)ublic 
walks (/i), and the Corporation of the City of Jjoudon has certain 
powers of acquiring, preserving, and managing village greens (/). 

Srct. 3 . —Open Spaces under the Open Spares Act, 190G. 

1009 . An open splice under the Open Spaces Act, 190(5 (/«), is any 
land, inclosed or not, either not built on or of which not more 
than one-twentieth part is built on, and the whole or remainder of 
which is laid out as a garden, or is used for purposes of recreation, 
or lies waste and unoccupied (»). 

The Open Spaces Act, 190(5 (j«), has no application (o) to tho 
Xloyal parks (p) or to land belonging to the Crown or l)ucliy of 
Lancaster (q), or to any garden or ornamental ground or land 
managed by the Commissioners of AVorks or the Commissioners 
under the Crown Estate Paving Act, 1851 (r), or to commons under 


(d) 8 & 9 Viet. 0. 118 

(c) Ibid., 83. 15, 73; Inclosure Act, 1852 (16 & 16 Viet, o, 79), ft 14; 
Bee also Local Government Act, 1894 (56 & 57 Viet. c. 73), ss. 5(2) (c), 
19 (3). 

(jf) 20&21 Viet. c. 31,8. 12. 

(0) 39 & 40 Viet. 0. 66, 8. 29. 

(ft) 62 & 63 Viet. c. 30, s, 16; see title Commons and Rights of Common, 
Vol. IV., pp. 611 et seq. 

(») Housmg, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 73 (4); 
Development and Road Improvement Funds Act, 1909 (9 Edw. 7, c. 47), 
B. 19 (4); see pp. 680, 631, ante. 

(j) Public Health Act, 1875 (38 & 39 Viet. c. 65), ss. 164, 183—180; 
Public Health Acts Amendment Act, 1890 (63 & 64 Viet. c. 60), a 44; 
see pp. 586 et seq., post. 

(k) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 8. 

(2) See p. 601, post. 

(*») 6 Edw. 7, 0 . 25. 

(«) Ibid., 8. 20; compare note (p), p. 681, ahte. 

(o) Open Spaces Act, 1006 (0 Edw. 7, c. 26), s. 19. 

( p) See pp. 682, 583, mte. 

iq) As to which see title Constitutional Law, Vol. VII., pp. 217 et seq., 
273 et sea. 

(r) 14 & 16 Viet. c. 06. 
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the Metropolitan Commons Acts (<), or to land belonging to the 
Inner Temple or Middle Temple (0- 

* 1010 . The trustees or persons charged, by private or local Act of 
Parliament, with the management of an open space as a garden or 
open space may (o), for or without consideration, with the consent 
of certain adjoining owners or occupiers (h), and, in certain cases, 
of the freeholder (r), sigTiified by special resolution (d), convey (c) or 
lease (/) the same to the local authority (7), or agree with such 
authority for the care and management thereof (li), for the enjoy¬ 
ment of the same by the public. 

The trustees may admit persons not being adjoining owners or 
occupiers (?), and have the same powers of making bye-laws as to 
such admission as the committee of the inhabitants of a square (A-). 

1011 . Such a conveyance, grant, or agreement, if in accordance 
with the statutory provisions (/), is a good execution of the powers 
and duties of the trustees, and, if a conveyance of their entire 
interest or transfer of the entire care and management, is a complete 
discharge of their trusts, powers, and duties in relation thereto (wj). 

1012 . Any consideration received for the grant or transfer is to 
he held upon the same trusts as the open siiace, or to be applied 

(s) See title Commons and Rights op Common, Vol. IV., pp. 606 et geq. 

[1) See title Barkisters, Vol. II., pp. 357 et seq. 

(,i) Open Spaces Act, 1906 (6 Edw. 7, o. 26), s. 2 ( 1 ). 

( 5 ) An “ owner ” in relation to an open space (not being a burial ground) 
IS any penson in whom the 0 ]>en spacii its vesti*d for an estate in possession 
(luring his life or for any larger estate ; and, iii relation to a liouse, includes 
any person entitled to any term of years in the house. An “ occupier ” in 
relation to a house is the person rated to the relief of the poor in icspect of 
the house {ibid., s. 20 ); see also p. 586, post For the deliiiitioiis of “ local 
authorities,” “ open space,” “ building,” ” burial ground,” “ disused 
burial ground,” and ‘‘ owner ” (in relation to a burial ground), see title 
JlfiiUAL AND (ir.EMATiON, Vol. III., pp. 533, 534, notes (d), («). As to the 
effect of the repeal referred to in ibid., note (d), see the Open Spaces Act, 
1906 (6 Edw. 7, c. 26), s. 23 (b). 

(c) Ibid , 8 . 2 ( 2 ). 

(d) As to special resolutions, set* ibid., s. 8 (1). As to lUo mectiiiga 
of trustees and owners and occupiers, see ibid., s. 8 (2), (5). 

(e) Ibid., s. 2 ( 1 ) (a). 

(/) Open Spaces Act, 1906 (6 Edw. 7, c. 25), s 2 ( 1 ) (b). 

( 7 ) As to local authorities in London, see pp. 598 tt seq., post 

(h) Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 2 ( 1 ) (c). The powers of 
local authorities to accept such grants or leases, and to undertake such 
uiauagement, and make bye-laws therefor, and their ^duties in respect of 
maintenance, and liability to pay compensation, aic the same as in the case 
of a burial ground; see ibid., ss. 9, 10 ,12 . 13, 15, 16, and title Burial and 
Cremation, Vol. Ill, pp. 542 et seq. County councils have power to 
acquire lands for, and to contribute to the maintenance of, public walks or 
pleasure grounds (Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 14), 

(i) Ibid., s. 2 ( 1 ) (d). 

(k) Ibid., 8.15 ( 3 ), applying the Town Gardens Protection Act, 1863 (26 
& 27 Viet. c. 13), s. 4; see p. 694, post For a st'iies of forms of notices, 
resolutions, agreements and conveyances prepared for use under the Acts 
in force prior to the Open Spaces Act, 1906 (6 Edw. 7, c. 26), se^ Encyclo¬ 
paedia of Forms and Precedents, Vol. IX., pp. 72 et seq. 

(l) Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 2 (3). 

(m) Ibid., 8. 2 (4). 
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sjeot. 8 . to the objects to which any rates previously imposed in respect of 
Open Spaces the open space were applied (»)• 

swM trustees (not being trustees under a local or 

Act 1906 PJ^ivate Act of Parliament) upon trusts for public recreation may 
-— ’ be transferred to a local authority as a free gift, absolutely or for a 
Non-statutory term (o). Such land may be held by the local authority (subject to 
tiustees. obligation to use it for public recreation) as an open space ip), 

and must be held by it on the trusts subject to wliich the trustees 
held the same, or on such other agreed trusts as may be approved 
by the Charity Commissioners (</). 

Corpoiatious. 1014. Corporations other than municipal cor])orationB (r) may, 
subject to any consents made necessary by statute or otherwise, 
convey open spaces belonging to them to a local authority upon 
agreed terms («). 

Private 1015. The ownor of an open space, including a person having a 

owners. term of years or other limited interest therein, subject to rights of 
user for exercise and recreation by adjoining owners or occupiers, 
has, subject to their coiiseiit, powers of conveying and leasing and 
entering into agreements for the care and iiianageiiioiit of tlie open 
space similar to those of trustees under an Act of Parliament {t). 


Expen Res 1016. Expenses incurred by local authorities under the foregoing 
of local provisions are to be defrayed as follows:—(1) By county councils 

authorities. couiity fund (a), or out of money borrowed under the 

Ijocal Government Act, 1888 (h ); (‘2) by metropolitan borough 
councils as expenses of the council (r), or out of money borrowed 
as for the purposes of the Metropolis Management Acts, 1855— 
1803 (d ); (3) by municipal boroughs or urban district conuciLs as 


(n) Open Spaces Act, 1906 (6 Edw. 7, o. 25), s. 2 (5). 

(o) Ibid., 8. 3 (1). A special resolution is required (ibid.; and see ibid, 

8 . 8 ( 1 ). 

( p) Ibid., s. 3 (2). 

(q) Ibid., 8. 3 (1). 

(r) Ibid., 6. 7 (1). The corporation, if itself a local authority, has power 
to appropriate its land as an open space to the enjoyment of the pubhc 
<ibid., B. 7 (2)). The above-mentioned power would enable a local authority 
to appropriate land, which it had acquired for some other purpose and no 
longer needed for that purpose, as an open space instead ol soiling ft as 
superfluous laud (but see p. 5S1», [mt). As to the powers of trustees 
m whom an open space is vested for charitable purposes, see title County 
Courts, A^ol. VIII., p. 672. 

(«) Open Spaces Act, J906 (6 Edw. 7, c. 25), s. 7. A parish council is a 
local authority for tins purjiose (tbid., s. 7 (3)). 

{t) Ibid,,&. 5 (1),12); see p. 585, antfi. Owners of an open sj»aco 
having rights of user of the same lor recreation may convey to the local 
authority like rights for the public (Open Sjiaoes Act, 1906 (0 Edw. 7, c. 25), 
s. 5 (3)). As to the conveyance of a disused burial ground, see title 
lluitiAt ANi> Cremation, Vol. HI., p. 533. 

(а) Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 17 (a); see title Local 
OOVEBNMENT, Vol. XIX,, p, 358. 

(б) 61 Si 52 Viet. c. 41; Open Spaces Act, l906 (6 Edw. 7, c. 25), s, 18 ; 
see title Local Government, Vol. XIX., p. 361. 

(c) Opell Spaces Act, 1906 (6 Edw. 7, c. 26 ), s. 17 (b); see title Metro¬ 
polis, Vol XX., p. 461 . 

(d) Open Spaces Act, 1906 (6 Edw. 7, c. 26), 8, 18. As to these Acts, see 
title Metropolis, Vol, XX., pp. 462, note (i), 463 et seq. 
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general expenses under, or out of money borrowed for tho purposes Seot, 9, 
of, the Public Health Acts (c); (4) by rural district councils as Open Spaces 
special expenses under, or out of money borrowed for the purposes RRder the 
of, the Public Health Acts (/’); (5) by parish councils, subject and Open S^ces 
according to, or out of money borrowed for the purposes of, the 
Local Government Act, 1891 (^). 

A county council may purchase or hire, and may maintain, 
improve, or support and contribute to the support of public walks 
or pleasure grounds (It). 

Sect. 4 .—Piihlic Pleasure Grounds under the Public Health Acts. 

1017. The local authorities empowered to provide public walks Authorities 
or pleasure grounds under the Public Health Act, 1875 (t). are 
primarily borough councils and other urban district councils (k); 

but rural district councils (1) may be invested with urban powers 
for that purpose (iu). The expression “ urban authority,” therefore, 
in this section includes rural authorities so empowered. 

1018. Any urban authority may purchase or take on lease («), Powers of 
and may maintain (o), improve ( p), or support or contribute (ry) to the aathonties. 

(e) Open Spaces Act, 1906 (6 Edw. 7, c. 25), as. 17 (c), 18. Ab to the 
Public Health Acts, see title Local Oovernmeet, Vol. XIX., p. 282, 
note (o); and see ibid., pp. 280—282, 317, 319. 

(f) Open Spaces Act, 1906 (6 Edw. 7, c. 26), ss. 17 (d), 18. As to the 
Public Health Acts, see title Local Government, Vol. XIX., p. 282, 
note (o); and see ibid., pp. 335, 337. 

(g) 66 iV 67 Viet. c. 73 ; Open Spaces Act, 1906 (6 Edw. 7, c. 25), ss. 17 (c), 

18 ; see title Local Government, Vol. XIX., pp. 242, 244. 

(h) Open Spaces Act, 1906 (6 Edw. 7,.c. 25), s. 14. 

(i) 38 & 39 Viet. c. 66. This does not include the local authorities in 
the Metropolis (Public Health Act, 1875 (38 & 39 Vict. c 55), ss. 2, 4). 

As to the area excluded under the expression “the metropolis,” see 
title Metropolis, Vol. XX., p. 393, note (/*)■ As to public recreation 
grounds in London, see pp. 598 et seq , post. 

{k) See title Local Government, Vol. XIX., pp. 262, 293, 295, note (?)• 

(l) See title Local Government, Vol. XIX., p. 329. In practice, how* 
ever, rural district counedB seldom act upon these ynovisions, recreation 
grounds in rural districts being nearly always the village greens, which are 
managed by tho parish councils (see pp, 683, 584, ante). 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 276 ; Local Govern¬ 
ment Act, 189i (56 & 57 Vict. c. 73), s. 25; see title Local Government, 

Vol. XIX., pp. 249, 332. A parish council has in respect of open 8paco.s 
and public walks the same yiowers as an urban authority in respect of 
recreation grounds and public walks under the Public Health Act, 1876 
(38 & 39 Vict. c. 55), s. 164, and the Public Health Acts Amendment Act, 

1890 (53 & 64 Vict. c. 59), s. 44 (Local Government Act, 1894 (56 & 57 
Vict. c. 73), s. 8 (I) (d)); see infra. * 

(n) For suitable forms of conveyances and leases, see Encyclopedia of 
Forms and Precedents, Vol. IX., pp. 66, 67. 

(o) Where the Pubhc Health Acts Amendment Act, 1890 (53 & 64 Vict. 

c. 69), Part III., has been adopted (see title Local Government, Vol. XIX., 
pp. 385, 386), tho authority may itself provide, or license any person to 
provide, pleasure boats for hire on any water in a park or pleasure ground 
provided by it, and make bje-laws for their regulation (Public Health Acts 
Ameiidment Act, 1890 (63 & 64 Vict. c. 69), s. 44 (2)); and where the 
Public Health Acts Amendment Act, 1907, Part VI. (7 7, c. 63), 

6S. 76,77, is in force, the authority has further powers in relation to games 

CjP)» (?)• notes (p) and {g), see next page, 
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support of public walks or plen.^ure grounds (r); and it may make 
bye-laws for the regulation of buch grounds and provide for the 
removal of persons infringing the bye-laws (s). The authority may 
not use a public pleasure ground provided by it, or permit it to be 
used for any purpose inconsistent with public recreation (<), subject 
to certain statutory exceptions (a). 

1019. An urban authority may temporarily adapt as a public 


and rocTPaijons, bands of murtic, chairs and scats, rciwiing and refn*sh- 
ment rooms, and appointment of officers. As to licensing of pleasure 
boats by loc^ authorities generally under the Public lle-alth Act, 1875 
(38 & 39 Viet. c. 55), s. 172, see title Poblic Heabth and Local 
Administration. 

(p) A.-O. V. Sunderland Corporation (1876), 2 Cb. D. 634, C. A., per 
Mellish, L.J., atp. 642 ; and see also A.-G. v. Leeds Corporation (1880), 
24 Sol. ,To. 539, wr Jessel, M.B. ; A.-Q. v. Bradford Corporation (1911), 

75 J. P. 653. See also as to improvements authorised where the Public II calib 
Acts Amendment Act, 1907 (7 Edw. 7, c. 53), is in force, p. 589, post. 

(g) Where the Public Uealth Acts Amendment Act, 1890 (53 (k 54 Viet, 
c. 69), has been adopted the powers of contribution are soniewh.'xt wider 
(ibid., 8. 45); as to the power of joint action between local authorities and 
the National Trust, see also pp. 596 ct seq , post. 

(r) Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 164. If necessary 
the ground m.iy be acquired compulsorily (ibid., s. 176); see title UOM- 
PULSOBY PUBCHA.SB OF LaND AND COMPENSATION, Vol. VI., pp. 1 et SCO . 

(s) Public Health Act, 1875 (38 & 39 Viet. 0 . 65), 8 164. As to the powCl’S 
of local authorities relating to bye-laws and their confirmation by the 
Local Government Board, and as to bye-laws relating to public places 
generally, see title Public Health and Local Administration. 
As to the validity of bye-laws generally, see Kruse v. Johnson, [1898] 
2 Q. B. 91. As to the reasonableness of bye-laws relating to open 
spaces, recreation grounds and similar places, sec also Torquay Local 
Board v. Bridle (1882), 47 J. P. 183 (fowls); Harper v. Mitchell'(Ul^), 
44 J. P. 378 (bird-catching ); Nash v. Manmnq (1894), 68 J. P. 713 
(standing vehicles); Gray v. Sylvester (1897), 46 W. R. 63 ; 61 .1. P. 807; 
Parker v. Bournemouth Corporation (1902), 66 J. P. 440; IF idioms v. 
Weston-super-Mare Urban District Council (1901), 72 J. P. 64 ; Moorman v. 
Tordoff (1908), 72 J. P. 142 (hawkers); Parker v. Clegg (1903), 2 L. G. K. 
608; Pelham v. Littlehampton Urban District Council (1898), 63 J. P. 88 
(bathingmachines); Southend-on-Sca Corporation v. Davis (1900), 16 T. L. IJ. 
167 (street music); De Morgan y. Metropolitan Board of Works (1880), 5 
Q. B. D. 165 (public speaking); Kitson v. Ashe, [1899] 1 Q. B. 425 (atrc( t 
betting); Nash v. Finlay (1901), 85 L. T. 682 ; Nice v. Meadows (1911), 

76 J. P. 246 (Salvation Army services); Mitcham Common Conservators v. 
Cox, Same v. Cole, [1911] 2 K. B. 8*54 (golf). For a set of model bye-laws, 
see Encydopasdia of Forms and Precedents, Vol. IX., p. 99. 

(t) See A.-G. v. Southampton Corporation (1859), 1 Gift. 363 (cattle fair 
not allowed ;* see, however, the Pubuc Health Acts Amendment Act, 1890 
(53 & 54 Viet. 0 . 69), s. 44); A.-Q. v. Sunderland Corporation (1876), 2 
Ch. D. 634, C. A. (erection of town hall and school of art not allowed : a 
free library, museum and conservatory “ bond fide intended for the use of 
persons frequenting its grounds ” (ibid., per James, L.J., at p. 642) allow¬ 
able) ; A.-G. V, Bray Township Commissioners (1880), 6 L. R. Ir. 254, 



377, C. A., per Collins, L.J., at pp. 386, 387; A.-Q. v. Teddington Urban 
Council, [1898] 1 Ch. 66; A.-G. y. Bradford Corporation (1911), 76 J. P. 
653 (Street widening). 

(a) See the Public Health Acts Amendment Act, 1800 (63 & 54 Viet, 
6. 60), a, 44 (1); and p. 680, post. 
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pleasure ground part of a piece of land bought, but not imme* 
diately required, for another purpose, instead of selling it as 
.superfluous land (b ); siich land must not permanently be diverted 
from the purpose for which it was originally acquired (c), and the 
acquirement of rights over it inconsistent with such purpose must 
be prevented (d). 

1020. The authority has no general power of charging for admis¬ 
sion to (<^) or of closing any public walk or pleasure ground (/) ; 
but limited powers of closing and charging for admission may be 
obtained (//). If the ground is an inclosed space which can only 
be entered by gates, the exclusion of the public at night may be 
provided for by bye-laws. 

Where powers under the Public 'Health Acts Amendment 
Act, 1890 (/f), have been adopted (i), the authority may on anj days, 
not exceeding twelve in any year nor more than four in succession, 
and not being Sundays or public holidays, allow a public park or 
pleasure ground provided by it, or part thereof, to be used by a 
public charity or institution, or use it, or allow it to be used, for any 
public purpose, and' may charge, or allow a charge to be made, for 
admission on such days {k). 

1021. Where the Public Health Acts Amendment Act, 1907 (/), 
Part VI., 8. 76, is in force, the authority may, subject to any restric¬ 
tions imposed by the Local Government Board, provide in any 
public park or pleasure ground established or managed by it, appa¬ 
ratus for games and recreation, chairs or seats, reading rooms or 
other buildings, and conveniences and refreshment rooms, and may, 
subject to certain restrictions, charge for the use thereof (w). The 
authority may also provide, or contribute to providing, a band (.ii), 
and may inclose part of the park for the convenience of persons 
listening thereto (o), and in case of frost may inclose part of the 


(ft) A.-G. V. TeddingUm Urban Council, [1898] 1 Oh. 66. As to superfluous 
lands. Boe titles Compulsory Purchase op Land and Compensation, 
Vol. VI., pp. 26 et seq.; Metropolis, Vol. XX, p. 460 ; and as to its 
retention by sanction of the Local Government Board, see title Public 
Health and Local Administration. 


(c) A.-G. V. Teddington Urban Cotmeil, supra; A.-G. v. Hanwell Urban 
Council, [1900] 2 Ch. '377, C. A. 

(d) A.-G. v. Teddington Urban Council, supra, per Homer, J., at p. 70; 
see now, however, the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 53), B. 76; title Public Health and Local Administration. 

(e) A.-G. V. Leeds Corporation (1880), 24 Sol. Jo. 639, where it was held 
that such a charge could only be justified under a local Act. 

(/) “Even for a single day” (A.-G. v. Loughborough Local Board (1881), 
Times, 3l8t May, per Hall, V.-C.). 

(g) See the Public Health Acts Amendment Acts, 1890 (63 & 64 Viet. 
0. 59), 8. 44 (1), and 1907 (7 Edw. 7, c. 63), s. 70, infra. 

{h) 63 & 64 Viet. c. 69. 

(t) See title Local Government, Vol. XIX., pp. 386, 386. 

(k) Public Health Acts Amendment Act, 1890 (63 &: 54 Viet. c. 69), 
B. 44 (1); see also, as to ibid., ss. 44 (2), 46, pp. 687, 688, ante. 

(l) 7 Edw. 7, c. 63, 

Ibid., 8. 76 (1) (c), (f), (g), (h), (i). They may also, subject to certain 
conditions, let such thiu^ when provided, or let the rights of providing 
Ahem (ibid.). 

(n) Ift^., 8. 76 (1) (d). 
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park to protect the ice (;>), and may charge for admission to such 
incloBures {q) ; or may set apart part of the park for cricket^ foot- 
ball, or other games (r). Huch powers, however, must not be. 
exercised in contravention of any condition under which the park 
is held (o). 

Provision is made for meeting the expenses incurred under 
these provisions (/;) and for the due observance of regulations made 
thereunder (r). 

1022. AVhere the Public Health Acts Amendment Act, 1907 (d), 
Part VJL, s. 81, is in force, a place of public resort or recreation 
ground (c) is to be deemed “ an open and public place ” under the 
Vagrancy Acts (/), and “ a street ” under the Town Police Clauses 
Act, 1847 (ff). 

Sect. 5 .—Open Spaces tinder the Settled Estates and Settled 

Land Acts. 

1023. Any part of a settled estate may he laid out for open 
spaces, either to be dedicated to the public or not, subject to certain 
restrictions as to the meeting of the expenses and maintenance of 
the open spaces {h). 

1024. On or in connection with a sale or grant for building 
purposes, a building lease, or of settled land, the tenant for life 
may cause or require any parts to be appropriated and laid out for 
such spaces, with fencing, paving, or other necessary or proper 
works for the use of the public or of individuals (i). 

Sect. 6.— llecreation (rroimds under the. Toivns Improvement 

CUmses Act, 1847. 

1025. Where the necessary provisions of the Towns Improvement 
Clauses Act, 1847 (k), are in force (/), the local authority (w?) may 

(р) Public Health Acts Amendment Act, 1907 (7 £dw. 7, c. 63),a. 76(])(a). 
ig) Jtnd., s. 76 (1) (a), (e). 

(V) Jfcid., s. 76 (1) (b). 

(а) Ibid., 8. 76 (4). 

(б) Ibid., 8. 76 (2), (3). 

(с) Ibid., 8. 77. 

(d) 7 Edw. 7, c. 63. 

(e) Ibid., 8. 81. 

(/) See titles Criminal Law and pBOCEDtruE. Vol. IX., p. 6.37 ; Poor 
Law. 

(g) 10 & 11 Vict.^. 89, a. 29, and ibid., a. 28,80 far as it relates to ferocious 
dogs, furious riding and driving, offences against pubbo order, discharge of 
firearms, bonfires, and refuse in streets; see titles Public IIealtu and 
Local Administration ; Steee.t and Aerial Traffic. 

(h) Settled Estates Act, 1877 (40 & 41 Viet. c. 18), ss. 20—22. As to this 
and the following power, see title Settlements. 

(i) Settled Land Act, 1882 (46 & 46 Viot. c. 38). s. 16. As to golf 
courses, see ffe He la Wan*8 {Lord) Settled Bgfatee (1911), 27 T. L. R. 634. 
As to the expenses of snoh appropriation, see title Land Imfeovbment, 
Vol. XVIIL, p. 286; and see ibid., p. 283, note (/), as to the provision of 
open spaltes as “ improvements ” under the Settled Land Act, 1882 (46 & 
46 Viot. 0 . 38), H. 25 (xvii.). 

(*) 10 Sell Viet. 0.34. . 

(l) See title Local Government, Vol. XIX., pp. 292, 328. 

(m) See ibid., and title Public Health and Local Administration. 
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by a special order (n) provide (places to be used as pleasure grounds 
or places of public resort or recreation (o). Subject to the 
ground being in a situation approved by the inspector of 
nuisances (p), it may be either within the district or at a reasonable 
distance therefrom, not exceeding three miles from the centre of 
the principal market-place (if any), or from the principal office of 
the council (o). 

Sect. 7 .—Becreation Grounds under the Becreation Grounds 

Act, 1859. 

1026. Any lands may be conveyed to trustees by a donor or 
grantor for &ny (istate of which the latter would, independently of 
the Recreation Grounds Act, 1859 {q), have power to dispose, and 
subject to any reservation, restrictions, and conditions by him, to 
be held as open public recreation grounds or playgrounds (r). 

The grant or conveyance of such lands does not require enrol¬ 
ment («), it need not be by indenture (/), and it is not invalidated 
by the death of the donor or grantor within twelve calendar months 
after the making of the grant (u). 

1027. The grant or conveyance of land belonging to a municipal 
corporation must be made by the body corporate, and the consent 
of the Treasury is required (r). 

The grant or conveyance of parish land must be made by the 
trustees or feoffees (if any) in pursuance of a special resolution (w) 
of the parish council or parish meeting {x ); if there are no 
trustees or feoffees, it is to be made by the parish council or parish 
meeting; in either case the approval of the Local Government 
Board (y) is required {z). 

(n) Ab to the procedure of incorporation by special Act, see title Public 
Health and Local Administkation. 

(o) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 135. 
Grounds so provided may be improved {ibid.), and, while they belong to 
ihe local authority, are exempt from rates made imder that Act or the 
special Acts {ibid., s. 168). 

(p) See title Public Health and Local Administkation. 

(q) 22 Viet. c. 27. 

(r) Ibid,, B. 1. 

(s) It is not clear that this provision applies to such conveyances made 
under other Acts; see pp. 586, 590, ante. 

(t) A statutory form is provided (itecreation Grounds Act, 1859 (22 Viet, 

c, 27), 8. 2. For a fuller form, see Encyclopaedia of Forms and Precedents, 
Vol. IX., p. 60. ... 

(tt) Becreation Grounds Act, 1869 (22 Viet. c. 27), s. 2. This provision 
exempts such conveyances from the provisions of the Mortmain Acts, as 
to which see p. 680, ante, and title Charities, Vol. IV., pp. 124 etsiq. 

(v) Recreation Grounds Act, 1859 (22 Viet. c. 27), s. 3. 

(tp) The resolution is to be “ a resolution for that purpose ” and must be 
“ passed in meeting assembled for the purpose ” (ibid., s. 4). Ae to such 
meetings, see title Local Government, Vol. XIX.. pp. 244, 254 et seq. 

(a;) As successors of the churchwardens and overseers and vestry; sen 
Local Gkivemment Act, 1894 (66 & 67 Viet. o. 73), ss. 6,6, 8,19 (4), (10), 
and title Local Government, Vol. XIX., pp. 246, 254. * 

(if) As Bucoeaaors of the Poor Law Board; see Local Govemiuent Board 
Act, 1871 (34 Si 35 Viot. o. 70), and title Poos Law. 

(a) Recreation Grounds Act, 1859 (22 Viet. o. 27), s. i. 
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Open Spacp .^no Eecreation Unounds, 

8k!t,7. For the above-mentioned purposes, the lord of any manor or 

Eei^ation the churchwardens of any parish, or the overseers of the poor of 
firOands any parish or township, or all or any of such persons to whom lands ^ 

trader the have been conveyed as above mentioned, are a body corporate (a). 

Recreation 

Grounds . 1028. The management and direction of such grounds remain in 

Act, 1859* such persons as may be named in the deed of conveyance thereof (/>). 

Manii^ent. not named, or if there is a failure of such managers and directors, 
the Charity Commissioners may settle a scheme for the appointment 
of persons to act as managers and directors (h). 

Bye-laws. 1029. The managers and directors may make and enforce bye¬ 
laws, orders, and regulations for the management, preservation, 
disposition and care of the grounds, and for the government of all 
persons using or frequenting the sarao(c). 

Such bye-laws, orders, and regulations must be in accordance 
with the conditions of the grant, and they must be approved by the 
Charity Commissioners, and, if they in any manner restrict the 
public use or enjoyment of the grounds, they are not valid unless 
sanctioned with such approbation (d). 

Betiuests, 1030. Any person may bequeath any personal property, not 
exceeding A‘1,000, for the purpose of defraying the expenses of 
purchasing, preparing, maintaining, and preserving such grounds 
for the abovu-mentioned purposes, and of ornamenting such 
grounds (<’). 

Sect. 8. —Walhs and Vlaygronnds under the Public Improvements 

Act, 1860. 

Adoption. 1031. The Public Improvements Act, 18G0 ( O. is now of practical 
importance only in rural districts (g). The Act (g) apparently is of 
no force until adopted (/t), but it may only be adopted in parishes 


(a) Eecreation Grounds Act, 1859 (22 Viet. c. 27), s. 6. 

(b) Ibid. 

(c) Ibid., s 6. The Act does not say how such bye-laws etc. are to bo 
“ enforced,” and it is doubtful whether they could be enforced by a 
])onalty, at all events by one recoverable summarily: they can, however, 
be enforced by indictment {E. v. Hambly (1879), 43 J. P. 496). For a 
iorm of bye-laws, see Encyclopiedia of ll'orms and Precedents, Vol. IX., 

р. 107. 

(d) Recreation Grounds Act, 1859 (22 Viet. c. 27), s, 6. It would appear 

that if the bye-laws etc. do not contain any such restriction, the require¬ 
ment as to* the approbation of the Charity Commissioners is merely 
directory. • 

(c) Recreation Grounds Act, 1859 (22 Viet. c. 27), s. 7. 

if) 23 & 24 Viet. c. 30. 

(g) It can also be adopted in boroughs (ittd,, s. 2) and non-mnnicipal 
urban districts (see note (i), p. 693, post), but those bodies have more 
convenient powers under other statutes (see pp. 586 et seq., ante). But 
many of the powers it confers can only be exercised in rural ^tricts by 
virtue of its provisions {e,g., those as to scAttf and shelters from rain). 

(h) Public Improvements Act, 1860 (23 & 24 Viet. c. 30), a. 2. Ibid., s. 1, 
is in terns absolute, but horn the language of the remaining sections it 
appears that the Act is adoptive. M< reover, it is one of the series of Acts 
called ” the adoptive Acts ” (see Local Government Act, 1894 (66 & 67 Viet. 

с. 73), s. 7 (1)). The i&etbod of adoption is the same as in the case of the* 
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having a population of five hundred or upwards, according to the 
last census for the time being (i). 

• 1032. Where the Act is adopted, the provisions of the Baths 
and Washhouses Act, 1846 (/j), concerning the following matters, 
take effect:— 

(1) The authority by whicli and the manner in which the Act is 
to bo carried into execution ; 

(2) The mode of providing the expenses of carrying the Act into 
execution (excluding the provisions for borrowing money for such 
expenses) ; 

(3) The appointment (in the case of a parish) of commissioners, 
their tenure of oflieoand procedure, and the audit of tlieir accounts; 

(4) The powers of the councils and commissioners for the pur¬ 
poses of the Act (except the power of borrowing money) (1). 

1033. The authority for carrying the Act into execution may 
purchase or lease lands, and accept gifts and grants of laud, for any 
public walk, exercise or play ground, and may levy rates for main¬ 
taining the same, and for removing any nuiMances or obstruction 
to the free use and enjoyment thereof, and for improving any open 
walk or footpath, or placing convenient seats or sholters from rain, 
and for other purposes of a similar nature (/a). Every such rate is 
to be made hy the ratepayers of the parish in meeting assembled («) ; 
it is to be a separate rate and called the “ Parish Im])rove- 

ment Bate ” (o) ; it must he agreed to by a majority of at least 
two-thirds of the ratepayers assembled at the meeting(p); and 
it may not exceed (id. in the pound (q). Before any such rate is 
imposf'd, a sum in amount not less than one-half of tlie eslimatt-d 
cost of the proposed improvement must have been raised, given, 
or collected hy jirivate subscription or donation (r). Corporatt) 
bodies have the right to attend all meetings called for the purpose 
of imposing such rates, and may vote thereat hy some person to he 
deputed by them for that purpose under their corporate seal (.s). 

Hathe and Waslihouaos Act, 1846 (9 & 10 Viet. c. 74) (I’libhc Improv»‘- 
iflonts Act, 1860 (23 & 24 Viet. c. 30), ft. 2); see titles Loc.vi, GovERNMiiN j', 
Vol. XIX., p. 257 ; Public Health and LoOiiL Admimstbaiic'N. 

(i) Public Improvoiuents Act, 1860 (23 & 24 Viet. c. 30), s. 2. Ibid., s. 1, 
Retting out the powers of pariahes imder the Act, lofers to paiiahes with 
population “ which .... exceeds live hundred persons,” but probably, i 
a question whether or not the Act could be adopted in a parish with a 
population of exactly five hundred, such a parish would be held to be 
included, and that the difference between the limitaliou in ibi4 , s. 1, and 
that in ibid., s 2, was merely a draughtsman’s ciror (see, as to such errors 
in statutes, R. v. Mtirsham, Rx ■parte Chambeihnn, [ldh7] 2 K. B. 638; 
and title Statutes). 

(k) 9 & 10 Vict. 0 . 74. 

(l) Public Improveiueiits Act, 1860 (23 &, 24 Vict. c. 30), s. 3. As to 
these powers, see title Public Health and Local Administration. 

(m) Public Improvements Act, 1860 (23 & 24 Vict. c. 30), s. 1. 

(n) See title Local Government, Vol. XIX., p. 257. 

(o) Public Improvements Aict, 1860 (23 & 24 Vict. o. 30), ss. 1, 4. 

Ip) Ibid., s. 4: Local Government Act, 1894 (56 & 67 Vict. c. 73), s. 89, 
Sched. II. • 

(gf) Public Improvements Act, 1860 (23 & 24 Vict. o. 30), ss. 1, 7. 

^ (r) Ibid., s. 6. 

(«} Ibid., B. d. 
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Sect. 9.— The Town Gni'dens Protection Act, 1863. 

1034. The Town Gardens Protection Act, 1863(a), applies to any^ 
inclosed garden or ornamental ground in a city or borough set apart,' 
otherwise than by the revocable permission of the owner (ft), in any 
public square, crescent, circus, street, or other public place for the 
use and enjoyment of the inhabitants thereof (c). There must be a 
legal right in the inhabitants or some of them to such use and 
enjoyment, a dc facto use and enjoyment not being sufl5cient(d). 

1035. A committee of inhabitants appointed to manage such a 
garden may make, revoke, and alter bye-laws for the management 
and preservation thereof (c). 

Any inhabitant, or person admitted to the ground by any 
inhabitant, offending against any such bye-law is liable to a 
licnalty (/). 

1036. The authorities for the protection of such grounds (herein¬ 
after called the corporate authority) are, in the Gity of London, the 
Common Council of the City ; in the County of Loudon outside the 
City, the London County Council; and elsewhere the municipal 
corporation of the city or borough {g). 

The authorities in whom such gardens or grounds may, in certain 
circumstances, be vested, and the authorities required to raise the 
money necessary for defraying certain expenses incurred by garden 
committees, are, in the County of London, outside the City, the 
metropolitan borough councils, and elsewhere the corporate 
authority (ft). If part of the garden or ground is situate in one city 

(a) 26 & 27 Viet. c. 13. 

(b) Ab to the meaning of these words, see Tvlk v. Metropolitan Board 
of Works (1868), L. R. 3 Q B. 94, per Cockbubn, O.J., at pp. 117, 118; 
affirmed (1868), L R. 3 Q. B. 682, Ex. Ch 

(c) Town Gardens Protection Act, 1863 (26 Sz 27 Viet o. 13), s. 1. 
The Act does not apply to grounds to which the public ha^e a right 
of access (see ibid., and the preamble), nor to land belonging to the 
< 'rown or Duchy of Lancaster, nor to land under the management of the 
('ommissioners of Works or Commissioners appointed under the Crown 
Estate Paving Act, 1861 (14 & 15 Viet. c. 95), nor to any ground for the 
care and protection of which provision has been made by statute (Town 
Gardens Protection Act, 1863 (26 & 27 Viet. c. 13), s. 7). As to Royal parks, 
see p. 582, ante; and as to <ipen spaces under local Acts, see j>p. .'>90 e/, seq , ante. 

(d) Tudk v. Metropolitan Board of Works (1868), L. R. 3 B. 682, Ex. Ch. 

(e) Town Gardens Protection Act, 1863 (26 & 27 Vict. c. 13), 8.4. The bye¬ 
laws do not come into operation until allowed by some judge of one of the 
superior coiirts, or by the justices m quarter sessions, who must, on the 
request of such coqmiittee, inquire into any bye-laws tendered to them for 
that [purpose, and allow or disallow the same as they think meet (ibid.). 
The bye-laws must be entered in a book kept for that purpose, and signed 
by the chairman of the committee meeting at which the same are passed: 
the book is evidence of such bye-laws (ibid.). 

(/) Ibid. The proceediugs for the recovery of the penalty, which may 
not exceed £5, are to be before a magistrate acting for the district iu 
which the garden is situate (ibid.). 

(g) Town Gardens Protection Act, 1863 ($6 & 27 Vict. c, 13), ss. 1, 2. 
As to the Common Council, see title Meibofolis, Vol. XX., p. 426; as 
to the Llmdon County CouacU, see ibid., p. 393. 

(ft) Town Gardens Protection Act, 1863 (26 & 27 Vict. c. 13), a. 1; 
London Government Act, 1899 (62 & 63 Vict. o. 14), s. 4 (1). As to th^ 
coiporate authority, see the text, supra. 
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or borough and part in another, the authority for these purposes is 
the authority of the city or borough within which the part is 
situate (i). 

1037. Where any person can, in right of any house or oUht 
property, require that any sucli ground be maintained, and lie., 
in writing signed by him, requests the corporate authority to protect 
such right, the authority may accede to such request (k). Thereupon 
the rights of such person vest in such corporate autliority, and it 
can, for and in its own name, exercise all the rights of such person 
in relation thereto, and take legal proceedings therefor (1). 

Where any such ground has been neglected, the corporate 
authority must take charge of the sanio(H0, and if after due inquiry 
the freehold owner cannot be found, or if it is vested in any person 
subject to a condition for keeping the same as garden or pleasure 
ground, or that the same shall not be built upon, the ccrjiorate 
authority must cause any encroachmentH made therein within the 
period of twenty years before the 4th May, 1868, to be removed(»), and 
must, if so requested by the surrounding owners and occupiers, vest 
it in a committee as a garden or ornamental ground for the use of 
such inhabitants (o). 

If such owners and occupiers do not undertake the charge of the 
ground, the corporate authority must (p) vest the same in the local 
authority {q) to he maintained as an open jilace or street for the 
advantage of the public, subject to the approval of the corporate 
authority (r). 

1038. Any charge incurred by the London County Council in the 
execution of any of the foregoing pow'ers is deemed to be expenses for 
the payment whereof provision is made hy the Metropolis Manage¬ 
ment Acts (x), and the expenses incurred by any other corporate 
authority, are to be deemed expenses necessarily incurred hy it 
in carrying into execution within and for its city or borough the 
Municipal Corporations Act, 1882 (f), and any other Act amending 
the same (a). 

(i) Town Gardens Protection Act, 1863 (26 & 27 Viet. c. 13), s. 1. 

{k) Ibid., s. 2. 

(l) Ibid. 

(m) Ibid., 8.1. The authority mnst put up a notice to that effect (ibid.). 
This and the folloTving powers are subject, under ibid., s. 1, to all such rights 
as any person would have enjoyed had this Act not been passed (ibid.). 

(«) Town Gardens Protection Act, 1863 (26 & 27 Viet. e. 13), s. 1. The 
date mentioned is the date when this Act received the Roval absent. 

(o) Ibid., s. 1. As to the requirements of the form of the request and 
compotution of the garden committee, see ihid. The* expenses of the 
comm't tee are raised by the local authority (see p. 594, ante) as an 
additi 'ual rate on the surrounding occupiers (Town Gardens Protection 
Act, 1863 (26 & 27 Viet. c. 13), s. 1). 

(p) Within six months after the notice has been put np (see note (m), 
tupra), or within such further time as the corporate authority may 
tlwk it expedient to allow (Town Gardens Protection Act, 1863 (36 & 27 
Viet. 0.13), s. 1). 

(q) See p. 694, ante. 

(r) Town Gardens Protection Act, 1863 (26 & 27 Viet. o. 13), s.'l. 

(a) See title Meiropous, Vol. XX., pp. 468 et seq. 

(t) 46 & 46 Viet. c. 50. 

• (a) Town Gardens Protection Act, 1863 (26 & 27 Viet, o, 13), s. 3 ( 
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1039. Any police constable may apprehend any person he sec s 
tnrowing any rubbish into any such garden, or trespassing therein, 
or getting over the railings or fence, or stealing or damaging the 
flowers or plants, or committing any nuisance therein (6). 

Sbct. 10 .—Places of Public llesort under the National Trust Act, 

1007. 

1040. ]\biny oi)en spaces and recreation grounds liave been 
provided by private enterj)rjse, both by iiulividuals (c) and by 
2 )hilautbropie bodies (if)* Hut few (if any) private })crsons have 
received statutory jiDwers with respect to such matters, and “ The 
National Trust for Places of Historic Interest or National Beauty,” 
or, shortly, “The National Trust ”(c), is the only iflnlanthroinc 
body that has, in recent years, received statutory powers 
exercisable beyimd some ijarticular district. 

This body (/) has been entrusted with certain powers exercisable 
anywhere in the United Kingdom for tlie permanent iireservation 
of lands and buildings of beauty or historic interest: the natural 
aspect and features of the land and the animal and plant life 
thereon so far as practicable must bo preserved (i/). 

Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 242 (1), and 
Sched. IX., Fart I As to such expenses, see title Local Government, 
Vol. XIX., pp. 317, 319. 

(b) Town Gardens Protection Act, 1863 (26 & 27 Viet. c. 13), s. 5. The 
offender is triable summarily, and is liable lor each offence to a penally not 
exceeding 408., or to imprisonment for not exceeding fourteen days {thitl.}. 
In such proceedings the committee, as owners ot the garden, may be 
described by the name of A. B. and others [ibid.). As to summary pro¬ 
cedure, see title Magistrates, Vol. XIX., pp. 589 et neq. The provisions 
of tlie Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), ss. 225— 
228 (see title Metropolis, Vol. XX., p. 464), and the Summary Juris¬ 
diction Act, 1848 (11 & 12 Viet. c. 43) (see title Magistrates, Vol. XIX., 
pp. 571 et seq ), are incorporated in the Town Gardens Protection Act, 1863 
(26 & 27 Vict. 0 . 13), and apply to any penalty, bye-laws, and offences 
under the Act [ibid., s. 6). 

(c) For instance, the museum and pleasure grounds (called the “ Larmer 
Grounds ”) provided by General Pitt Rivers at llushmore on the borders 
of Dorsetshire and Wiltshire. See further, as to these grounds, He Pitt 
Rivers, Scott v. Pitt Rivers, [1902] 1 Ch. 403. 

(d) Amongst such bodies may be mentioned the following:—I’lie Com¬ 
mons and Footpaths Preservation Society, the Metropolitan Public Gardens 
Association, and the open spaces branch of the Kyiie Society. 

(e) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi.), s. 2. * 

' (/) Its members are: subscribers, who pay an annual subscription; 
life members, whb give a donation ; honorary members, who are elected in 
return for some adequate gift; and local corresponding members, who 
undertake gratuitously to further the interests of the Trust locally [ibid., 
8. 14). The liability of members is limited to their annual subscrip¬ 
tion or other contribution which they have a^eed to give [ibid., 
ss. 16, 16). The governing body consists of a president and fifty coun- 
cillois, twenty-five of whom are elected annually from among the members, 
the other twenty-five (each of whom holds office until a substitute is 
appointed) being nominees of the Trustees of the National Gallery and the 
British Museum, the Presidents of the Royal Academy of Arts and the 
Society of Antiquaries of London, and other kindred societies, the Vi^- 
Chanoellors of the Universities of Oxford, Cambridge and London, the 
Senates of the Uraversitics of Edinburgh, Glasgow, St. Andrews and 
Dublin, the County Councils Association, and others [ibid., s. 18). 

(g) Ibid., 8. 4(1). 



Part 11.—Estarlishment, MAiNTfiisrANcE, a^) Reculatjon. 

1041. The National Trust, either alone, or jointly \\itli other sbot. lo. 

jodies or persons (/^), may acquire, but not compulsorily, and may Places of 
lold without licence in mortmain (?), all kinds of p’-operty in trust Public 
dr any public purposes, and may act as trustees o'' any property Resort 
lovoted to public purposes (A). under the 

. They may maintain and manage, cither alone or jointly with National 
ither bodies or persons (A), open spaces or places of public resort, 

ind buildings for i)ublic recreation, resort, or instruction (/), for _’ 

,lie convenience of persons using them or resorting thereto (/??)• Towcis. 

They may, for the comfort or coiivonieiice of persons using or 
■Gsorting to it, improve any property which belongs to them or in 
ivhich they liavt! any interest, and exercise full powers of ownei’- 
.hip over it accorclitig to their estate and interest, so long as they 
lo nothing inconsistent with the Trust (w). They may, however, 
lOiTow money either hy mortgage of their alienable property or by 
diarging the income derivable from any of tlicir properties (o). 

1042. The revenue of the Trust must be applied, first, in payment Ai phcatiou o£ 
)f the expenses incurred in conni'ction witli their property, then in 

layinent of the interest on and the instalments of momw borrowed hy 
lieiu, and the balance, if any, must eifclier be applied in furthering 
■he oltjecta of the Trust, or invested in trustee investments (p). 
riieir capital is to be applied, subject to any conditions attached 
.0 any particular gifts, in the repayment of loans or otherwise in 
urthering the objects of tlio Trust (</). Subject to the foregoing 
•equiremonts, tliey may do what they deem desirable in furthering 
liie objects ot tlio Trust (r), Imt they may in no circumstances niak j 
my profit for th<;ir members in any way whatever (a). 

'J hey have, subject to certain restrictions, power to charge for 
idniission (A), and to make hye-laws (c) subject to conlirmutu'n hy 
Lho Home Secrctaiy ((f). 

(A) National Trust Act, 1907 (7 Edw. 7, c cxxxvi.), s. 31. 

(t) Ab to this licence, see titles Charities, Vol. IV,, pp. 134, J37; 
(’ORPOKATIONS. jip. 367 et seq. 

(k) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi ), s. 4 (L*). 

(/) Ibid , s. 4 (2). 

(m) Jhid. 

{h) National Trust Act, 19(»7 (7 Edw. 7, c. cxxxvi), a. 4 (2). The 
tollowing properties, however, arc iealieuahle, and may not be chaigcd 
rtitli their debts and liabilities:—ilindhcmd, Merton M'll Pond, and 
Hashing Bridges, Surrey ; Bnrwcll and Wicben Feus, Cambridgeshire ; 
the Falkland Monument at Newbury, and Newtown Common, Berkshire ; 
the Old Sanctuary Cross at Sliarow, Yorksliire; Barrington* Oouvi, 

^'omerset; etc. etc. ; Barras Head and “The Old Post Otlice ” at Tiutagel, 

Cornwall; Brandlchow Park and Gowbarrow Doer Park, Cumberland ; the 
“ Dinas-oleu ” cliff at Barmouth, Merionethshire ; and Kanturk (’astle, 

Oo. Cork {ibid., s. 21 (1). Sched. I., Part I.). A portion (185 acres) of the 
land acquired with Baviington Court is, however, declared to be alienable 
[ibid., Sched. I., Part II.). They may resolve that any property vested in 
them shall be inalienable {ibid., ». 21 (2)). 

(o) Ibid., 8. 22. • 

(p) Ibid, s. 27. 

(q) Ibid., B. 23. 

(r) Ibid., 8 . 4 (2). 

(a) Ibid., s. 5. 

(ZU Ibid., s. 30 (1). 

(«) Ibid., BS. 32—34. 

(d) Ibid., s. 35. Subject thereto, the Public Health Act, 1876 (38 & 39 
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1043. The Trust must keep commons or commonable lands 
uniiiclosed and unbuilt on ns open spaces for the public (e). But 
they may improve such commons, and make temporary inclosures 
thereon for protecting or renovating turf or protecting trees ami 
plantations {*>), and may sot aside portions thereof for games and 
sports, and may cliarge for admission (r). 

Their consent is required before any local authority can enter any 
common or commonable land, the soil of which is vested in them, 
for the purpose of obtaining highway materials; and, if 8uc]\ 
consent is withheld, the local authority must apply for an order 
of justices, who may prescribe such conditions as to the mode 
of working and restitution of the surface as they consider 
expedient (/). 

1044. All existing rights of common and commonable or other 
like rights (//), rights of way, and all existing private rights are to 
be j)reserved unless otherwise expressly provided (/<). 

Sect. 11 .—The Metropolis. 

SuB-Skct, 1 .—dcneral ProTibions Apjdicahh in Loudon, 

1045. In addition to the powers which, as stated below, arc 
separately possosw^d l)y the Jjondon County Council {/), the metro¬ 
politan borough councils and the Common Council of the City of 
Jjomlon, these bodies are all local authorities for the purposes of 
the Open Spaces Act, 11)0(5 (A). 

1046. The London County C(mncil may, for the purpose only of 
enlarging or improving any open space, exchange parts of Ifie 
open s})ace for adjacent laud, and may make and receive pa}mont.s 
in respect of such exchanges (/). 

Viet. c. 65), 88. 1S2—184, 186, 261 (eee title Public Health and Local 
Administration), apply to 8uoh bye-laws (National Trust Act, 11)07 
(7 Edw. 7, c. cxxxvi.), 8. 35). 

(c) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi.), s. 29. 

(/) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi.), a. 36; and, aa 
applied, the (Jommons Act, 1876 (39 & 40 Viet. c. 66), s. 20. 

(g) For the law relating to such rights, see title Commons and IIiuuts 
OF Common, Vol. IV., pp. 441 el seq. 

(h) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi.), s. 37. 

(i) As to the power of county councils under the Open Spaces Act, 1906 
(6 Edw. 7, c. 26), 8. 14, see p. 687, ante. 

{k) 6 fdw. 7, c. 25, a. 1. For the application of the Act, see pp. 6S4, rt 
seq., ante. The expression “ (Jommou ('ounuil of the City of London ” 
means “ the m*ayor, aldermen and commons of the C!ity of London in 
common council assembled " (ibid., a. 20); see p. 601, post. 

(1) London County Council (General Powers) Act, 1906 (5 Edw. 7, 
c. oevi.), ss. 30—32. Among the restrictions upon such exchanges is the 
provision that any money received by the Council must be applied in 
enlarging or improving an open space (ibid., a. 30). No land acquired by 
the Council from the Commissioners of Woods may be so exchanged except 
with the previous consent in writing of such Commissiouers to the tenns 
of the exchange (ibid.). Land taken in exchange is to be subject to 
all bye-laws, rights of common etc., to which the land given waa 
subject (ibid., s. 32 (1) ), all private rights are to be extinguished (ibid., 
s. 32 (3) j, and land given m exchange is to be discharged from all common 
and public rights etc. (ibul., s. 31). As to the powers of the Lonoon 



Part II.— Establishment, Maintenance, and Eegulation. 

Tho Council maj, subject to certain restrictions (ja), make bye¬ 
laws for the management and control of the several parks, gardens, 
heaths, commons, embankments and open spaces in respect of 
which bye-laws are, by statute (/<), authorised to be made by the 
Council (o). 

The Council may authorise in writing any of its officers to 
enforce bye-laws, and may procure any such officers to be sworn 
in as constables, and any constable or any officer of the Council so 
authorised, and any porson called to the assistance of such constable 
or officer, may, without warrant, seize and detain any i)orsoii com¬ 
mitting or having committed any oii’ouce against any such bye-law, 
whose name or residence is unknown to and cannot bo ascertained 
by such constable or officer, and take him to a police station or 
before a justice to be dealt with according to Iaw(?>)- 

1047. Certain open spaces in London are under the control of 

County Council of acquiring and improving o])cii epacos, and providing 
bands, public lavatori*‘s and ambulances therefor, and ot acquiring pla<-o.s 
■*f historical interest, see, further, title Metropolis, Vol. pp. :{97, 

458, 401. As to alienation of recreation grounds, see ibi^., p. 459. 

(m) riee title Metropolis, Vol. XX., pp. 460 et keq. The Metropolitan 
Hoard of Works Act, 1877 (40 & 41 Viet c. viii.), also lays down the for¬ 
malities to be observed before new bye-laws can come into ftiree, and ])ro- 
v’ldes for their eflect. u]iou existuig bye-laws : a piinted copy of the bye- 
i,ws, aulheulieated by the seal oi the Council, is evidence of their contents 
[ilnd., ss. 6, 10). 

(w) l.e., under the Metropolis Management Act, 18.55 (IS & 19 Vict. 
!* 120), 88 202, 203; London (’ounty Council ((ileucral l*o\\crs) Act, 1890 
(53 & 51 Vict. c. ccxlui.), SR. 1—22, Sohed 11 

(o) Metropolitan Board of Works Act, 1877 (40 & 41 Vict c. viii.), 
5 S. 2—4. A further and much longer bst of the matter.^ concei-ning which 
bye-laws may bo made is contained in the schedule to the London (’ouuty 
nimncil (General Powers) Act, 1890(53 <& 54 Vict. c. ccxlui.), Sched li. 
The Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), and the 
restrictions imposed thereby (see note (mi), aupta), apidy to the 
making etc. of byo-laws under the Loudon County Council (tiencral 
Vowers) Act, 1890 (53 & 54 Vict. c. eexliii). except that the penalty im¬ 
posed by the latter for each breach of the same may be a sum not exceed- 
ug £5 (tbid., s 19 (1)). A resolution applying all or any of such bye-laws 
to any park, heath, common etc. has no force unless and until such 
a])plicatioii bo allowed by one of His Majesty’s pnuci])al Secretaries of 
^tato {ibid., a 19 (2)), and if such a bye-law extends to tlic prohibition ot 
military drill on any heath or common, it is of no force until it has received 
the sanction of the Secretary of State for War, and in no case cun it restrict 
any rights or jrowers of the said Secretary ojf State over any park, heath, 
common etc. in any case ot nafional danger or emergency {ibid., s. 16) ; 

I lie application of* such bye-laws to such places is not allowed unless 
dmilar notices have been given and advertisements published m London 
;not “in London or Middlesex,” as under the Metiopolitau Board of 
Works Act, 1877 (40 & 41 Viot. c. viii.), s. 6 (2)), and copies of the 
proposed bye-laws have been de])osited and put on sale, as prescribed by 
ibid., 8. 6 (3); and priule.d authenticated copies are to be similarly 
inclusive (London County Ooupcil (General Powers) Act, 1890 (63 & 54 
Vict. 0 . ccxIiii.), 8. 19 (3), (4) ). 

(p) London County Council (Geneial Powers) Act, 1890 (53 & 64 Vict. 
3. ccxliii.), ss. 17, 18. Any officer of the (vouncil acting under thcse'pro- 
visions, and not being a constable in uniform, must have with ffim a 
written authority from the Council to act, and must produce the same if 
required {ibid., s. 18). 


699 

Sbot. 11. 
The 

Metropolis. 


Special 

provibions. 



600 


Open Spaces and Recreation Grounds. 


Sect. 11. 
The 

Metropolis. 


the London County Council by virtue of special Acts and are 
regulated in accordance with the provisions therein contained (q). 

Sus-Sect. 2.—The HeiropoliUm Ihmajh (hmtUt. , 


rowers. 1048. The metropolitan borough councils are local authoritios 

for the pur[>oseH of the Open Spaces Act, 1906 (r), and have 
power to take, by ngreeinont or gift, any land or any right or 
eiisement in or over land, for any estate or interest therein, and on 
such terras and conditions as they may thirdc lit, for an open space 
(»r a j)](‘asnre ground for the public beiK-.fit of tho inhabitants of 
tluiir horoiighs [a). This enactment, however, does not authorise 
any expenditure out of rates, except for the jtnrpose of inclosing, 
njaintainhig, jilanting, and otherwise mi])roving the land (.s). 

Unlike the London County Council and other county councils (a), 
and urban authorities outside London (h). the inetropojitan borough 
councils have no general powers to purchase or take on lease, lay 
out, jilaut, improve and maintain lands as public walks or ])leasiu>' 
grounds, or to support or contribute to the support of such places 
when provided by any person, though tliey may obtain such 
powers by aiiplying to the Local Government Hoard for an order 
conferring theni(c), or they may have n})tained such powers by 
Iheir being inserted in tho scheme for their borough made under 
the London Government Act, 1899(d). 


for 1049 . ^Vhero on 1st January, 1856, the maintenance or manage- 
iiumtenancc, i}ietit of auv inclosed garden was vested in any liody for the henciit 


(q) For ulstanoe, Victoria, IJal.tersoa, and IvenuingloJi Parks, I'etkiial 
(heen Museum Gaideu, .'uid {'helsca F.iubanknicnt, were translcrred from 
the CommisKioners of Works and Public Jiuildmgs by the J.ondoti PaiK'< 
and Works Act, 1887 (.'>0 & 61 Vict. c. 114). As to IJio provision of ]»iiblic 
lavatories and sauilaiy convouioucos, aud street reluges iu, on. or undm' 
ihe Victoria Emluuikiiieut and adjoiiimg land bolongins; to Iho Loudon 
County Council, seetlio London County Council (General Powers) Act, IDll 
(J & 2 Geo 6, c. Ixiii), s. 13; title Metuoi'OLIS, Vol. XX., pp. 395, 39(>. 

(r) 6 Edvv. 7, c. 25, s. 1. As to thi.s Act, see pi>. 584 H aeq , ante. 

Is) Jletropolis Manavenunt Amendment Act, 1856 (19 & 20 Vict. c. 112), 

P 11. 

{a) See pp. 586. 598. 599, ante. 

lb) See pp. 5S6, 587. oiik. 

(c) The authority for tins statement is derived from the following coiu- 
pUcated pieve of legislation by retereuce ;—Under the Local Governmentp 
A.ct, 1894 (56 & 57 Vict. c. 73), the Local Government Board may, on the 
.application of the council of any urban distnet. make an order eouleirin}; 
on that council any powers, duties or liabilities of a p.irish council (see iitlo 
Local Govern men r V j ' XIX., pp. 267 etseq ), ajiplyingwith the uor'essa.’’y 
modifications tlfe jovisioiin of the Local Government Act, 1894 (.'>6 & 
Vict. c. 73), with reference thereto {ibid., s. 33 (1)); and the luovisioris 
of this enactment respecting councils of urban districts apply to the 
administrative county of London in like manner (ibid., s. 33 (6)) as if the 
district of each sanitary authority (now the metropolitan borough councils: 
see title Metropolis, Vol. XX., p. 408) in that county were an iirbaii 
district and the sanitary authority were the council of that district. As 
to the powers of metropolitan borough cftuncils under tho Open Spaces 
Act, 1906 (6 Edw. 7, c. 25), see also pp. 684 et seq., ante; and os to tho 
Oommon Council of the City of Loudon, see p. 601, post. 

(d) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 16 (1) (c). 

.AS to the alienation of recreation grounds, see title Metropolis, Vol. XX.i 
p. 459, • 



Pabt n.—E stabushment, Maintbkance, akd Regulation. 

of the inhabitants of any square or place surrounding or adjoining 

the same, and the inhabitants were liable to be assessed for the main- The 

teuance thereof, and the powers of such body extended beyond such MetropoUe. 

garden and place, and beyond any adjoining street, way, or passage, so 

far as the same abutted upon any part of any house, building, or icne- 

mont in or fronting such square or place (e), then the maintenauco 

of such garden was as from tliat date transferred to a committee, of 

not more than nine nor less than three of such inhabitants, appointed 

by them annually in the first week in June, and the metropolitan 

borough council must cause to be raised the sums required by such 

committee for defraying the expenses of such garden or ground, 

or of such part thereof as is situate within its borough, by an 

addition to the general rate to be assessed on the occupiers of the 

houses or buildings, the occupiers whereof are liable to be assrcssed 

for the same purpose ; but the rate to • bo levied under this 

provision may not exceed any limit thereto in force on the 1 st 

January, 185fi(/’). 

Sub-8kct. 3 .—The City Corpfiraiion. 

1050. In addition to being a local authority for the purposes of »’owcrs. 
the Open Spaces Act, 190(}(<?), the Common Council of the City 
of London is empowered (/<) to acquire open spaces (i) not within 
tlio Metropolis (fc), but within twenty-five miles from the City 
boundaries, and to make agreements for assisting and preserving 
rights over such spaces (/). 

The Common Council may also regulate such open spaces by bye- Bye laws, 
laws, approved by the Commissioners of Works (w), and generally 
manage and maintain tliem for the public benefit (a), subject 
to their remaining unincloscd (o), and unaltered as to natural 
aspect ( 71 ). The Act does not apply to Epping Forest (q), which 
is dealt with by a separate Act (r). 

(e) If the powers of the body did not so extend, the management remains 
vested in them as before (Metropolis Management Act, 1855 (18 & 19 Viet, 
c. 120), B. 239). 

(/) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), ss. 239, 251 ; 

Loudon Government Act, 1899 (62 & 63 Viet. 0 . 14), s. 10 (1). As to tl 0 
exemptions contained in the Metropolis Management Act, 1855 (18 & IJ 
Vict. c. 120), SB. 240, 241, sec title Metropoms, Vol. A’X., p. 463. 

{g) 6 Edw. 7, c. 26, s. 1. As to this Act, see pp. 584 et seq , ante. 

\h) By the Corporation of Loudon (Open Spaces) Act, 1878 (41 & 42 
Viet. c. cxxvii.). 

(i) The lands which may be dealt with are town and village greens, 
wastes of forests or manors, and all commons or other land wilhm the 
Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 11; see title*COMUONS aki> 

UiGUTS OP Common, Vol. IV., pp. 481, 541, 696, 697, 698; Corporation 
of London (Open Spaces) Act, 1878 (41 & 42 Vict. 0 . cxxvii.), s. 2. 

(fc) As defined by the Metropolis Management Act, 1855 (18 & 19 Vict. 
c. 120), 8. 250 ; as to whi(5h, see title Metropous, Vol. XX., pp. 292, 393. 

(l) Corporation of London (Open Spaces) Act, 1878 (11 & 42 Vict. 

0 , cxxvii.), s. 4. 

(m) Ibid., ss. 12—17. * 

(n) Ibid., B. 18. 

( 0 ) Ibid., 8. 6. , 

(p) Ibid., s. 7 . 

\q) Ibid., ss. 2, 22. 

(f) Epping Forest Act, 1878 (41 & 42 Vict. 0 , ooxiii.). As to rights of 
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Sect. 12 .—Other Open Spaces and Recreatian Grounds. 

1061. Other open spaces and recreation grounds to which the 
public are entitled to resort for certain purposes are eoin- 
mons (s), the sea {t), highways (a), public market-places (h), and 
in some cases inland lakes (o), rivers (d), canals and burial 
grounds!/). 


Part III.—Monuments. 

Sect. 1.— Erection. 

1052. Local authorities have no general power with respect to 
the erection of such structures as monuments ; but in some 
districts (fl) the urban’authority (/t) may authorise the erection of 
any statue or monun nut in any street or public place within its 
district (t). 

Sect. 2 .—Protection and Maintenance. 

Sith-Sect. 1 .—Ancient Momimenls rn^ivition Jits. 

1063. Ancient monuments under the Ancient Monuments Protec¬ 
tion Acts, 1882—1910 (/), are certain specified inonumeutB (/;), and 

coiamoD claimed over this forest, see Willingale v. Maitland (186G), 
L. R. 3 Eq. 103 ; Chilton v. London Cotpouitwn (1878), 7 Cli. D. 562. 

(«) See title Oommoks and Rights ok (Common, VoL IV., pp. 441 et seq. 

{t) See titles Eishekies, Vol. XIV., pp. 673 et seq.; Waters and Waimsk- 
COURSES. 

(a) See title Highways, Streets, and Bridges, Vol. XVI., pp. 49 
et seq., 151 ei seq. 

{b) See title Markets and Fairs, Vol. XX., pp. 1 et seq., 20 et seq. 

(c) See titles Femues, Vol. XIV., pp 656 et seq.. Fisheries, Vol XIV., 
p. 673 ; Waters and Watercourses ; and see JJiacon v. Curwen, [1877J 
W. X. 4. 

(d) See titles Fisheries, Vol. XIV., pp. 673 et seq.; Waters and 
Watercourses. 

(c) See titles Railways and Canals ; Waters and Watercourses. 

(/) See title Burial an d Cremation, Vol. III., pp. 407 et seq., 633 et seq. 

Ig) That is, where the Public Health Acts Amendment Act, 1890 (63 & 64 
Viet. c. 69), Part III., has been adopted. As to the adoption of this Aet, 
see p. 689, ante. As to the erection of statues in the Metropolitan Police 
District, see title Constitutional Law, Vol. VII., pp. 136, 136. The 
cost of erecting and inclosing such statues is to be defrayed “ by and 
out of any moneys appropriated or to be appropriated for that purpose by 
Parliam'ent ” (Public Statues (Metropolis) Act, 1854 (17 & 18 Viet. 
0. 33), s. 2). •' 

{h) See pp. 586 et seq., ante. 

(i) See title Highways, Streets, and Bridges, Vol. XVI., p. 269; 
Public Health Acts Amendment Act, 1890 (63 & 64 Viet. c. 59), s. 42. As 
to the meaning of “ street,” see Md., s. 11 (3); Public Health Act, 1876 
(38 & 39 Viet. 0 . 65), s. 4; and titles Highways, Streets, and Bridges, 
Vol. XVI., pp. 16 et seq. ; Public Health and Local Administration. 

0) 45 & 46 Viet, 0 . 73; 63 & 64 Viet. o.‘ 34; 10 Edw. 7 & 1 Geo. 6, c. 3. 

(k) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. o. 73), Sobed. 
This.schedule enumerates some seventy ancient structures in England. 
Scotland and Ireland to which the Act applies, and has been supplemented 
by Orders in Conndl of 7th March, 1887, 3rd May, 1888, 8th February, 
1890, ,30th June, 1890, 9th May, 1891, and 9th May, 1892. * 
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any others of a like character of which the Commissioners of Works (Ij, 
at the request of the owners (?«) thereof, may become guardians («); 
or‘any monuments of a like character declared to be ancient 
monuments by Order in Council (o). 

A “monument” is any structure, erection or monuraoiit of 
historic or architectural interest or the remains thereof {2>). 


, Bkct. 2 . 

Protection 
and Main¬ 
tenance. 


1054. An owner is defined as:— (1) Any person entitled for his Owner of 
own benefit for an estate in fee to tlje profits of any land which is monuHX’nts. 
the site of an ancient monument (</); (2) any person absolutely 
entitled in possession for his o\mi benefit to a beneficial lease of such 
laiid(/'); (3) any person entitled under any settlement (s), for his 
own benefit and for liis own life or tlio life of any other person, to 
the profits of such land (/); and (4) any body cori)orate, corporation 
sole, trustees for charities, and commissioners or trustees for jmblic 
purposes, entitled to sucli land(/f). 

Where tlie owner is a minor or of unsound mind, or a married Owner under 
woman, the guardian, committee or husband, as the case, may be., 
of sucli owner is the owner for this pur[)ose, except that a married 
woman entitled for l)er separate use, and not restrained from aiitici- 
patjon, is to be treated as not married {x). 


1055. The Commissioners of Works may, with the consent of the Ac^iuisition <it 
Treasury, and out of moneys provided by Parliament, purchase any J'la'ient 

momiinentb. 


(1) See title Constitutional Law, Vol. VIL, jip. 132, 136. 

{m) See the text, tufra. 

(n) Ancient Monuments Protection Act, 1S82 (4.5 & 46 A'^ict c 73), s. 11. 
The expressiou includes the site of such monument and enough adjoiiuug 
laud necessary lor its protection and the means of access to it \ibid.). 

(«) Ibid., s. 10. 

(})) Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 34), 

B. 6. 

(q) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. c. 73), s. 9 (1). 
'rhe land may be Ireehold or copyhold, and need not bo free fiom incum¬ 
brances (ibid.). 

(r) Ibid., 8 . 9 (2). The land need not be free from incumbrances, but 
the lease must have at least lorty-five years unexpired, and no lease is 
to be deemed to be a beneficial lease for this purpose if the rent reserved 
l.hercou exceeds one-third part of the fixed annual value of the laud demised 
by the lease (ibid.). 

(s) “ Settlement ” here includes any Act of Parliament, will, deed, or 
other assurance whereby particular estates or particular interests m land 
are created, with remainders or interests expectant thereon (tbid »a. 11). 

(t) Ibid., 8. 9 (3). The land may be of any tenure and need not be free 
from incumbrances, but the estate for the time being subject to the trusts 
of the settlement must be an estate for lives or years renewable for ever, or 
one renewable for a term of not less than, sixty years, or one for a term of 
years of which not less than sixty are unexpired, or one greater than any 
of the foregoing estates (ibid.). 

(u) Ibid., 8. 9 (4). The land need not be free from incumbrances, but if 
the land is freehold or copyhol^ it must be hold in fee, and, if leasehold, 
the lease must be for an unexpired term of not less than sixty years (ibid.). 

(a;) Ibid., s. 9. As to the law relating to minors, see title Infants and 
Children, Vol. XVII., pp 39 et seq. As to persons of unsound mind, seo 
title Lunatics and Persons op Dnsound Mind, Vol. XIX., pp. 389 et seq. 
A%to married women, see title Uusband and Wife. Vol. XVL, pp. 265 
et seq. 
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0^ SJfACBS AND RRCBEATION GROUNDS. 


lAnr. 2. 

/'Ihrotection 
R&d Main¬ 
tenance 

Appointment 
of guatdiana. 


** ancient monnment” {y), and may accept a bequest or gift of any 
“ ancient monument *’ (a), or any ** monument ” {h). For these pur¬ 
poses the CommissionorH, and such gifts and bequests, are exempt, 
from the provisions of the Mortmain Acts (c). 

A county council has a like power of purchasing a “monument ” 
in its own or any adjacent county (cZ). 

The proviHion's of the Lands Clauses Consolidation^Acls (e) as to 
purchase hy agroenieiit apply to such purchases (,/'). 

10d6. The owner of any monument (//), or nncient Tn<>immenl (// \ 
may by deod(f‘) under his hand appoint the Comunhsioncrs el' 
Works (/.') guardians tlioreof (1). 

Commissioners of Works may not become guardians of h 
structure occupied as a dwelling-place by any person other than a 
c:u etaker (m). 

Rave as is otherwise expressly provided (u), the owner of an ancient 
nioiiuinent of which the Commissioners arc guardians has th<i siiuu; 
rights therein as though they had not been appointed guardians (u). 

'I’he cost of maintenance by the Commissioners is to he defi’a>('d, 
subject to the approval of the jlVeasiiry, fi'om moneys to he provided 
by Parliament (p). The Commissioners and the council of any 
county may receive voluntary contributions towards the cost of 
maintenance and preservation of any monument of which tluy 
become the guardians under this Act, and may enter into aii}^ agree¬ 
ment i^ith the owner of such monument or with any other jiersoii 
as to Hucli luaintomince and preservation and the cost thereof ( 7 ). 

'I’he council of any county may undertake, or contribute towards, 
the cost of preserving, maintaining, and managing any smh 
monument, whether it has purcliasod the same or become the 
guai'dian thereof or not (/). 


(y) Ancient Monuments rrotection Act, 1882 (45 & 4(5 Viet, c 73 ), 8 3. 

(a) Ibid., 8. 4. 

(b) Ancient Monuments Protection Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
C. 3), B. 1. 

(c) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. c. 73), s. 8 . 
As to these provisions, see title Ciiahities, Vol. IV., pp. 124 et seq. 

(d) Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 34 ), s. 2 ( 1 ). 

(e) See title Compulsory Purchase of Land and Compensation, 
Vol. VI., pp. 12 ef seq. 

(f) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. c. 73 ), ss 3, 
11 ; Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 3-4), s. 2 ( 2 ). 

( 7 ) Ibid., B. 1; and see note (i), infra. 

(k) Ancient Monuments Protetitiou Act, 1882 (45 & 46 Viet. c. 73), s 2 . 

(i) Tlte deed is binding on persons deriving title under the owner, and in 
the case of cettain limited estates under a settlement upon successive 
owners (ibid., s. 0 ). 

(h) The Conjmissioners are hound to maintain the monument, or ancient 
monument, until ordered not to do so by an owner not bound by the deed 
ai»poiutirg them guardians (ibid., s. 2 ). 

(/) A county council may puuilarly be appointed guardian of a monument 
(Ancient Monuments Protection Act, 1900 (63 &: 64 Viet. c. 34 ), s. 2 ( 1 )). 

(m) Ibid., B. 1 . ' , 

(n) See the text, infra. 

( 0 ), Ancient Monuments Protection Act, 1882 (46 & 46 Viet, c. 73), s. 2- 

(jo) Ibid. As to the provision of moneys by Parliament for this and 
similar objects, see title Parliament, p. 769, post. 

(q) Ancient Monuments Protection Act, 1900 (63 64 Viet, c. 34), b.*3. 

(r) Jbid.,B. 2 (1). 
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10fi7. Any person, including an owner who has constituted the Sect. t,. 
Commissioners of Works or a county council guardians thereof, Protection 
^ho injures or defaces any “monument”(«) or “ancient monu- and,Main- 
raent ’’ (a) in the ownership or care of the Commissioners or a te nanc a. 
county council (&), is punishable summarily by a penalty not exceed- injury to 
ing £5, and in addition must pay for repairing the damage he has nioQuineut*. 
caused or in default may be imprisoned with or without hard labour 
for not more than a month (c). 


1058. The Commissioners of Works and the council of any county Transfer of 
may outer into and carry into effect any agrceniCTits for the transfer ow^'eiahip. 
from the Commissioners to the council, or from tlio council to the 
Commissioners, of any monument, whether it is in the same or an 
adjacent county, and whether they are its owners or guardians, hut 
if they are only its guardians, thocons(3ntof IheownerKisnocessary (/I). 

Any estate or interest iu such a monument, or the guardianship 
thereof, may also be so transferred (c). 


1059. The pul)lic are to have access to any monument, whether ruUic access 
ancient or not, of which the Cenumissioners of Works or any county 
council are tlio owners or guardians, hut, where such bodies ar(i 
merely guardians with the consent of the owner of tlie monument, 
the public are to bare such access at such times and under such 
regulations as the Commissioners or council may prescribe (/). 


PcB-SaeT. Town riaiiiiing, rtc. Ad, 1909. 

1060. Nothing in the Housing of the Working Classes Act, nousinRaml 
1890 {((), and any amending Acts, is to authorise the actpiisition for 
the purposes of those Acts of any land which is the site of an ancient 
monument or other object of archteological intei’est {h), and the Local 
Government Hoard is authorised to make general provisions (/), in 
connection with town planning schemes under the Act of 1909, for 
tlie preservation of objects of historical interest or natural beauty (j). 


(s) Ancient Monuments Protection Act, 1910 (10 Edw. 7 & 1 Geo, 5, c. 3), 

B. 1. 

(a) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. o. 73), s. 6. 
The Summary Juiisdiction Acts apply ; appeal is to <(uarter sessions {ibid., 
B 7); see title Magistrates, Vol. XIX., pp. 689, 638 et seq. 

(b) Ancient Monuments Protection Act, 1900 (03 A 64 Viet. c. 34), 8. 2 (2). 

(c) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. c. 73), a. 6. 
Such offences may also be punished under the Malicious Damage*Act, 1861 
(24 & 25 Viet. c. 97); see title Criminal Law and Prooeduke, Vol. IX., 
pp. 787,788. As to the inspection of ancient monumouts and the expense 
thereof, see Ancient Monuments Protection Act, 1900 (63 & 64 Viet. o. 34), 
B. 5. 

(d) Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 34), &. 4. 

(e) Ibid. 

if) Jbid., 8. 6, 

{g) 63 & 64 Viet. c. 70; sec iitlo Public Health and Local Adminis- 
XBATION. 

(A) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), 8..45 

(t) See pp. 682 et eeq., ante. 

{]) Housing, Town Planning, etc. Act, 19U9 (9 Edw. 7, c. 44), s. 55, 

Sthed. IV. 
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Open Spaces and Recreation Grounds, 


SbOT. 2. 

Protection 
and Main¬ 
tenance, 

Tower to 
ujaiutain 
statue. 


Maintenance 
of public 
monuments. 


Suh-Seot. 3.—/h Particular Pistrids. 

1061. In some districts (h) the urban authority (0 may maintain 
any statue or monument in any public open space or recreation 
ground witliin its district, if the statue or monument was either 
erected with its autliority or erected before the present provisions 
came into force in the district, and it may remove any statue or 
monument the erection of which has been authorised by it(«i). 

1062. The, obelish known as Cleopatra's Needle, and any iiiouu- 
iiient, statue or work on the Victoria, Albert, or Chelsea Embank¬ 
ments, or other lands vested in the London County Council (as the 
successor of the Metropolitan Hoard of Works), are subject to the 
control and management of that Council for the benefit of the 
public (n). 

The London County Council may erect in connection with 
Cleopatra’s Needle any appropriate works of art (o). 

All expenses incurred by the Council under these provisions are 
to be deemed to be expenses incurred by it in the execution 
of the Metropolis Management Act, 1855(p), and are to bo raised 
and paid accordingly {q). 

{k) That is, where the Public Health Acts Amondnient Act, 1890 (53 & 
54 Viet. c. 59), Part HI., has been adopted; see pp. 587 et seq., ante. 

(l) See ibid. 

(m) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 42. 

(n) Monuments (Metropolis) Act, 1878 (41 42 Viet. c. 29), ss. 2—4. This 

description of the words “ the said embankments or lands," used in the 
Act is taken from the preamble, the only place in which those terms aie 
described; and see p. 602, ante. As to offences and the recoveiy of 
penalties in connection wil.h these monuments, see titles Criminal Law 
AND Procedure, Vol. IX., p. 788, note(i); Metropolis, Vol. XX., 
p. 464; and see ibid., p. 395, note (k). 

(o) Monuments (Metropolis) Act, 1878 (41 & 42 Viet. c. 29), s. 3. 

(p) 18 & 19 Viet. c. 120. 

(q) Monuments (Metropolis) Act, 1878 (41 & 42 Viet. c. 29), s. 6. As 
to such expenses, see title Metropolis, Vol. XX., p. 464. 


ORDER AND DISPOSITION. 

See Bankruptcy and Insolvency. 


ORDER OF DISCHARGE. 

« 

See Bankruptcy and Insolvency. 
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ORDERS OF COURT. 

See County Courts ; Execution ; Judgments and Orders ; Mayor’s 
Court, London; Practice and Procedure. 


ORDINARY. 

See Ecclesiastical Law. 


ORDINATION. 

See Ei^clesiastical Law. 


ORGANIST. 

Sec Ecclesiastical Law. 


OUTLAW. 

See Criminal Law and PiiocEDURa. 
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OVERDRAFT. 

jS’fvr DANKi':r.s and Banktnd. 


OVERSEERS. 

JTVe EccLKSiAS'ficAL L.iw; Elkctions; ruon Tjaw; R.vras 4ND 

Tv^ting. 


OXFORD UNIVERSITY. 

Sec Edi’cation. 


OYSTERS. 

Sec EhsuBKiiss, 


PAINTINGS. 

See CoPTEIGHT AND JjITEttAEY PuOPBCT?, 
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PALATINE COURTS. 

CouuTS. 


PARAPHERNALIA. 

Fiee IlrsnAND ani> AVifk. 


PARDON. 

See CoNKTITlTTIONAT. LaW; CRIMINATi L.AW ANT> PuOCF.T>rHK, 


PARENT AND CHILD. 

See EnVC’ATlONj iNFANTh and Cnil.lMlliN. 


PARISH. 

See EocLERiASTicATi Law ; Lor.AL Government. 


H,L.—XXI. 
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PARISH CLERK. 

iyee Ecoi.esiastica], Law. 


PARISH COUNCIL 

jSVe Locat. (Joveknmknt. 


PARISHIONER. 


See EccliESIahtical Law. 


PARKS. 


See Constitutional TiAw;Oj’K.N Spaces and TIp:c'rkation Grounds 
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NOTE. 

Tt ii ohviottshi to do 7)}hch 7n(i7'e in resppcf of the ParUnment 

1911 (Z il' a Oeo, h, t\ 11\ ihiin i/ire the words of the Act itself 

Many of the mnUers treated of in the foUowiny pmjes are mure or let^s aJferUd 
hy that Act, and no uHihouty short of Pcirliavimt itself can deal wti^t the intention 
expressed tn the Slatufe tv create a 7ieir Second Chamher, 

Some Sfiiftftcs (ne npeahd hy the l^irliament Act, 1911, in efft^thitnyh not 
ej'itcf-Sf^nl to he rcjH^iltd. 

The eilcft offntarc leyuJation nail he yiven in o snyplemcHtarij volione. 

llAL'^nruY. 


Part I.—General Nature and Powers. 

1063 . The Parliament of the Uiiiied Kin^'dom consists of the 
Sovereign and the throe Estahis of the Pealni, namel_v, tlit' hords 
Spiritual and the Lords Temporal, wlio sit together in the ilouse of 
Lords (a), and the elected representatives of the ])eoj)h', who sit in 
the House of Commons (/*). 

1064 . TJie two Houses of Parliament are summoned, prorogued 
and dissolved h v the Sovereign hy the exercise of his I loyal 
Prerogative, and his assent must he given to any Bill i)assed hy 
the Lords and Commons (c) before it can have the force of law {<1). 

1065 . Parliament is the sujiremo legislative authority, nut only 
in the United Kingdom (c), but also throughout the wliole Britisli 
Empire (/), and there is no legal limit to its power of making and 
unmaking laws (y). 


((0 S«<* ji]). Cl 9 ti }>osf. 

(h) Seo pp. C05 ei bcq., 

(f) Pur tUo pruvisioua of the ]*urhament Act, 1911 (1 & 2 (Jco. 5, c 
Ki 1 (1), 2 (1), by which liills passed by the House ol (’omiiioiia but not jiassed 
]>y the House of Lords, may receive the Itoyal A'fseiit and acquiie the force of 
law, see ])p. 722, 77C, jmt. 

(f/) See pp. 723 cf mj., ikihL I'^or Ihe words of enactment to Acts of Parlia¬ 
ment, SCO titles CONSTiTXJTiONAii liAW, Vol. VI., p. 388; Htatuies; and seo 
p. 723, pouf. For the nature of the Eoyal rrerogative generally in i elation to 
J’arliamen't, ace title CoNaTiTUTiONAL Law, Vol. VI., pp. 388—391. 

(r) See 1 lU. Com. ICO, 161; aud title OoNRTinf'noNAL Law, Vol, VI., 
pp. 317, 318. 

(/) The colonial possessions of the Hiitish Crown, whether they have been 
granted responsible government or not, are alway.s subject to the control of Iho 
imperial Parliatneut, and, tluTefore, not only can the Imperial Parliament 
legally pass legislation binding on the colonies, but it can also overrulo laws 
passed by subordinate Legislatures within the Empire; see Todd, I'arlia mentary 
lioveinment in the British Colonies, 2nd ed.', pp. 40, 171, 209—24C. h'or this 
subject, generally, see titles Confuct of Laws, Vol. VI., pp. 177 et sfiq.; Con- 
sTiTimo^yAL Law, Vol. VI., pp. 423, 425; Iiepknoemues and Coloniks, 
Vol. X., pp. 6C6 et seq. 

(ff) See title CoKSTTruTiONAL JjAW, Vol. VI., pp. 317, 318; May, Parlia- 
mentoxy Practice, 11th ed., p. 37. An existing Parliameut cannot, however, 
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1066 . Even ill cases where it delegates to another aiitliority, such 
as a public department, the power to make rules and regulations or 
j;o formulate schemes and draft orders, Parliament usually reserves 
to itself some measure of control over the exercise of this jiowcr 
by tlie authority in questior. iji). 

1067 . Parliament is not an executive authority, hut cither 
directly or indirectly it exercises a dominating control over the 
action of the t!rown and of the Executive Government (i) and the 
administration of the laws which it has enacted. 

This control is effected in various ways, namely:— 

(11 By the legal restrictions which prevent the Crown or its 
Ministers from imposing any charge upon the people or from 
maintaining a standing army in time of peace without the consent 
of Parliament; 

(2) By the doctrine of the Constitution by which supply is granted 
annually by the House of Commons and must receive legislative 
sanction each year; 

(8) By means ot tlie rule by which supply granted to the Crown 

hiiifl ii succeeding rarlinment; see title Constitutional Law, Vol. \"I., [i. .IIS, 

note (h). 

{It) The control of Parliament in this respect is exercised in various ways. 
In a gre.it number of cases, any rules etc. fiameil by an authority in eon- 
forniity with powers conferred upin it by an Act of Pai-liamcnt, before they 
cun be acted upon, must be laid before Parliament withm a ceitaiii time 
after they have been made, or, if Parliament is not sitting at the time, 
within a certaiu period after its next meeting: in other cases, although a 
department which is authorised to make rules etc. may also be empowered to 
act upon them birthwith, a ]irovibion is often contained in the Act confomng 
this power upon the department, by which either House of Parliament may 
lender any such rule etc. null and void, if, within a specified time after the nilc, 
etc. has been laid before Parliament, it agrees to a resolution to that effeit. 
{e.g., see Pactory and Workshop Act, 1901 (1 Edw. 7, c. 22\ ss. 8*1, 126 (d)). 
An authoiity may also be required to lay ujion the table of each House for a 
proscribed period of time any rule etc. which it has framed in confoinnty 
with powers t onferred upon it by au Act of Parliament before it may take <niy 
action upon it (r.g , see Elementary Education Act, 1870 (36 & 34 V^ict. c. To], 
s. 97); and, in cases wheie an Order in Council is required to carry out a schemo 
formulated by au aiithonty under powers confeiwed by statute, the Act which 
confers such powers sometimes provides that the scheme in question shall 
not be carried into effect until a prescribed period of time has elajised, during 
which either House of Parliament, by agreeing to an address hostile to tho 
jiroposed Scheme, can prevent the Order being made (eg, see Endowed Schools 
Act, 1873 (;i6 & 37 Yict. c. 87), s. lo), or until both ILousob have agreed to an 
address to the Crown praying that tho required Older may be made (« g., 
see Military Manwuvres Act, 1897 (60 & 61 Viet. c. 43), s. I (3)). Wliero a form 
of objection is not prescribed by statute, the usual method by which either 
House of Pailiamont cun object to any rule etc. made by an authority Lb by 
means of an address to the (Irown. Por the conditions under which proceedings 
of objection when prescribed by statute are exempted fioin interruption under 
the Standing Ordera of the House of Commons, 1911, No. 1, see p. 674, post. 
As to publication of a proposal to make statutory rules etc., see Eules Publication 
Act,^1893 (o6 & 37 Viet. c. 66), s. 1. 

(*)‘ It is a recognised couvehtiim of the Constitution that, although the 
declaration of poace or war or tho making of treaties with foreign Powers rests 
with the Sovereign acting upon the advice of his Ministers, all such acts must 
ronform with the wishes of Parliament, and in certain cases the direct action 
of Parliament may be required to carrv out the obligations incurred by a 
teeaty; see title CoNSTirunosAL Hw, Vol. VI., pp. 427,140—443. 
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inTtst be appropriftted to the particular purposes for which it has 
beep granted ; and 

(4) By the doctrine of the Constitution by which Ministers of the 
Crown are held responsible to Parliament for any act done by then! 
in their ministerial capacity or for any advice tendered by them to 
the Sovereign. 

1068. In addition to the above-mentioned methods of parlia¬ 
mentary control, the practice and procedure of both Houses ensures 
that the action of the Executive shall always be open to the criticism 
of Parliament. Eor the Ministers of the Crown are members 
either of the House of Lords or of the House of Commoris, and in 
either House it is permissible for members to address questions 
to them with regard to the administration of their departments 
and in both Houses motions may be made reflecting upon the con¬ 
duct of a particular Minister or of the Government as a whole (A:). 

1069 . Parliament also receives documentary information with 
regard to many matters which enables it to keep a watchful eye 
over the administration of the Executive Government and over its 
policy in general. 

By command of the Sovereign both Houses are supplied with 
reports on the work of various departments of the Government, 
with reports of, and evidence heard by, Eoyal Commissions and 
ether commissions of inquiry, with papers, correspondence, and 
reports dealing with foreign a/id colonial affairs, and other subjects 
which have occupied the attention of Ministers (1), and in certain 


(/) See pp. 628, 632, 674, 676, jiost. 

[k] There is no rule of law which compola a Ministry which has lost the 
confidence of the House of Commons to resign office. It is usual, however, m 
ordinaiy circumstances for a Government to resign or advise tie Sovereign to 
dissolve Barhament when it has been placed m a minority in the House of 
(Ammons on a division upon any matter reflecting upon its policy in general or 
upon any proposal contained in a Hill which it has iutiuducod into Parliament. 
A Government which has been defeated in the House of Commons on a direct 
vote of confidence has no alternative hut to resign office. When a Government 
is defeated upon the reduction of a vote in 8up})ly, it depends upon the circum¬ 
stances of the case whether or not it will regaid its defeat as a vote of want of 
confidence. In 1895, the Government of the day was defeated on a vote in 
committee of supply, and resigned office, but this course was not followed in 
1904 or IPOty For the circum“tanccs under which Governments, though 
defeated in the Uou.se of Commons, even upon an amondinont to the Address 
ui reply to the Speech from the Throne, have not resigned office, sec the statc- 
laont of thojtight Hon. A. J. Rolf inr, M.P,, and the debate on the motion for 
The adjournment of the House on the 21th July, 1905 (Paiiianioutary l>ebates, 
Vol. CL., Fourth SSries, pp. 49 et »■•<] ), When it is proposed in the House of 
(loiiunons to move a vote of consule upon the Govoniment from the front 
iipposition bench, facilities for the debate thei-oon are always afforded by the 
Government. 

(/) All suchpapeiv, commonly culled “Command Papers “(with the exception 
of the annual estimates (see pp. 768 ei teg., jjoaf), which are printed by order of the 
House of Commons) are printed on the authority of the department presenting 
them. In each House, Command Papers are presented without any formality 
by being “laid on the table” by a minister representing the department 
responsibls for them. Htuixig a recess such papers may be presented to the 
House of Jjords by delivery to the Clerk of the Parliaments; to the House of 
CommcBS by ddivery to tne Libranan of that House; see Standing Orders 
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eases provision is made by statute to ensure that Parliament *’^*'*’ 
is supplied with reports of proceedings taken under the statute General 
in question, or that certain accounts and statistics are laid before Nature and 
both Houses (m). 

It is also possible for either House, by means of an Address to 
the Crown or of an order of the House, to obtain, from any public 
department («), information upon any matter of public importance 
connected with the work or administration of such department (o). 


Part II.—The House of Lords. 


Shot. 1 .— Composition. 
Suu-Sect. 1. —In General. 


1070 . The House of Lords is composed of the Lords Spiritual Composition 
and Temporal, who sit together in one chamber. Loids'*** *** 


yuB-Sixji’. 2. —Lords Sjnritital. 


1071 . The lords spiritual are the archbishops and such of the The lords 
bishops of the Church of England as have seats in the House of spintuai. 
Lords. They are appointed by the Crown, and their right to sit 
and vote in the House of Lords is established by ancieut usage and 
by statute («). 


the Uouae of Lords (Public Puaiiioas), No, 111; Stuudiug Orders of the House 
of OouoTiions (Public Bufciiiess), No. 9o. 

(ift) Pajiers presented pursuiiutto statute, or ordered to be laid before either 
House, are printed, if desired, by order of the House to which they are presented. 

(a) In the case of the Piivy Council or of departments presided over by a 
Secretary of State, an address is moved to His Majesty that ho will be graciously 
]i1eased to give directions that the desired information be supjilied; in the case 
of other departments, the House orders the iiit’ormation to be laid before it. 

(o) In the House of Lords, a motion for papers is often made for tho 
purpose of raising a debate upon a subject of public interest, but in the House 
of C/ommons this is seldom done. Hi the latter House, when a department has 
signified its willingness to supjdy the information for which a member has 
given notice of his intention of moving, the motion may be made before 
(Questions, or before tho commencement, or at tho clo.se of public business. If 
the motion is not assented to by the Qovernment, it cannot bo made before 
(juestions or before the commencement of public business. A motion for a 
return, or for information upon any subject, may bo refused if the making of 
such return, or the giving of such information, is considered to be inadvisablo 
iu the public intei'est, or would involve unreasonable labour or expense, bee 
May. Parliamentary Practice, llthed., p. 539. 

{(i) For the origin of the right by which the lords spiritual sit in the House 
of Lords, see May, Parliamentary Praclice, ] 1th ed., p. 6; Pike, Constitutional 
History of the House of Loids, pp. 1(U—168; First lieport on the Dignity of a 
Pe^ of the Realm, 25th May, 1820, p. 393. When a vacancy occurs in any see a 
congi <£Uin is issued from the Office of tho Clerk of tho Crown in Ohanoery to the 
dean and chapter of tho diocese empowering them to elect a new bii^op, and 
also a letter of recommendation stating the name of the individual who has 
been chosen by tho Crown to fill the vacuut see. Tlio election is then made 
^formally by the dean and chapter, and afterwards is confirmed by the Crown, 
after which the new bishop does homage to the Sovereign, who invests him with 
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idt2> ®helf6 Are two atchbishops and thifly-foiu* diocosan btetiops 
in Bngland and Wales {b), but of these only the two archbishojis 
and twenty'four bishops are entitled to sit in the House of Lords 
as Lords of Parliament (c). 

The number of lords spiritual who receive writs of summons to 
Parliament has not varied since the year 1847, when the bishopric 
of Manchester was created (d). 


Kffcct of 1073. A lord spiritual retains his seat in the House of Lords for 

leHignatioa of jjfg unless lie resigns his bishopric, when lie ceases to be a lord 
lo^Bpiritual. of Parliament, and his place in the House of Jjords is lilled up as 
if lie were dead (c). 

Killing of 1074. When a vacancy occurs among the lords spiritual by the 
vacancies avoidance of the sees of Canterbury or York, or of the sees of liondoii, 
Hvofdance of Hurliam, or Winchester, the vacancy is lilled liy the issue of a writ 
Lies. of summons to the bishop who is appointed to the viK-ant see. 

Hut if the vacancy is caused by the avoulauco of any other see in 
England or Wales, a writ of summons is issued to the senior liishop 
who is not already a lord of Parliament {,/). 


ihf' toinponililien of the soe. Affi*r a hishup has done hut not bofort», 

lie ih quuhlk'd, wlieiieAor the ot'casioji arises, to receive a wiit of Hunnuoiis to 
the House of l-ordn. In a diocese whore there is no dean and cliaj)tei, the 
bishop IS ajipointed by the (Vown without the issue <j 1 a d'vlitc , .see al-^o 

title En'LE’^i 4 S'riCAL Law, Vol. XL, pp. 400. 

[h] Tins number does not inelude tlie J Si shop of Sodor uiid Wiin, who has no 
ii^ht to speak or vote in the House of JiOrds. 

(f‘) At the time of the dissolution of the iriona^teries in the lei^n of 
Henry VIIL, twenty-six abbots and two pviois u])peiir to have been summoneil 
to Purliament, in addition to the two archbishops and nineteen diocesan bi'-hop^, 
inakinj^ in all forty-nine spiritual loids of Parliament. After the dissolution 
of the monasteries, six new bishoprics were created, one of which, 'Westmiiistei, 
(•eased to exist after a few years. As a result of the Kefonnatlon, thereibio, 
tw’enty-oight abbots and priors WTre removed from the House of Lords and ti\o 
new bishoi)S took their places. The number of loids sjdritual was reduced c{)n- 
serpiently to twenty-six. By the Union with Indaml Act, 1800 (;il) & lOOeo. u, 

CL 07), art. 4, s. 2 , one archbishoj) and three Inshops of the (’hureh of Trolami 
w ore given seats in the Ilouse of Lords, but the Irish Church Act, 1800 (,'52 & 
3 rJ Viet. c. 42), 8. 13, deprived them of their place in Parliament. 

(d) See Ecclesiastical Commissioners Act, 1847 (10 & 11 Viet. c. lOS), h. 2. 
In 1847 there were twenty-six lords FiJiriiual belonging to tlie Chinch of 
lingland sitting in the House of Lords, but the number of bishops to be sum¬ 
moned to J^irliajneiit was not incroa.scd by the creation of tho new see. Since tho 
creation of the see of Manchester various Acts have been passed for the 
creation of new, or for the re-organisation of old, dioceses, in all of whicdi, how¬ 
ever, a stipulation has been made tliat the number of spiritual lords of Parlia¬ 
ment should not bet increased thereby (see Bishopric of St. Albans Act, 187fi 
(li.s & 39 Viet, c, 34), s. 7 ; Bishopric of Truro Act, LSTfi (39 & 40 Viet., c. Til), s, 5 ; 
Jti.dioprii^fl Act, 1878 (41 & 42 V'let. c. 68 ), 8. 5; Bishopric of Bristol Act, 1884 
(47 & 48 Viet. 0 . 6G), R. 2 ; Bishoprics of Houthwaik and Birmingham Act, 1904 
(4 Kdw. 7, c. 30), H. 1 ). 

(c) Bishops Resignation Act, 1869 (32 & 33 Viet. c. Ill), s, 2 ; and see title 
Ecclesiastical IjAW', VoL XL, p. 407, 

(/) The writ of surotnons does not issue from the Crown Office until a 
declaration (made by someone acting on behalf of the bishop who ie claiimng 
a sent in the House of Lords, and declared before a commissioner for oaths) has 
been received by the liord Chancellor, The declaration must state ( 1 ) the date 
of the conaeoration of tlie bishop^ ( 2 ) the date of the letters jiatontby which 
th^ temporalities of hie soe wore vested in the bishop, and (3) the dates of the • 





Part It.—P be Bote* or Ijoabd 

1075. Tlie lordfi spiritual, who always wear their episoopat 
robes when they are present in the House of Lords, sit together on 
tjie benches immediately on the right of the woolsack {(/), and, so far 
as the two archbishops and the bishops of Ijondon, Durham, and 
Winchester are concerned, adhere strictly to the seating which was 
settled by the Act " For placing of the Peers ” (h). 
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1076. The lords spiritnal, as lords of T’arliiniient, are entitled to PViviies-es of 
all the privileges of railiiiineiit, but, as they are not ennobled in 
blood, they are not i>eevs and consequently cannot elahn “trial by. 
nobility,” w’hicb i.s the ancient right of the jieors of England (i). 

As members of the House of Lords, however, tlio lords sjuritual 
liave the right to ho present whenever a peer is tried in full 
Parliament (A), and they are summoned with the lords temporal to 
attend any such trial (/), or to be ])reseiit during the jjrocei^dnigs 
conseijuent upon an impeachment of any individual by tlie House, of 
C'oiiiinons (»/)■ 

Hut although tlie lords spiritual are thus jiresent as judg('s 
lliroughout the course of the trial of a jieer or of the jtificeediitgs 
upon ail iiupeachineiit, their position is a peculiar one,lor they au> 
forbidden by tlie canons of the Church to vote in cases of blood, aiul 
coiiseipiently it is not custouiary for them to take part in any judg¬ 
ment of the House. When the time arrives for the House to 
})ronounce sentence in any case, the senior lord B])iritual jiresent 
desires the leave of the House for himself and the other bu’ds 
spiritual to he absent when judgment is given, at the same time 
“saving to themselves and their successors, all such right in the 
judicature as they have by law, and of right ought to have ” (//). 


flf'iitli and burial of the previous lord spiritual, a (‘ertificalo of whose burial 
must aCo be furuiahed. When a bisliop, who, is already a lord of Parliaiiieiit, is 
traiialateil to some other see, he must claim that a new writ of suinmons may 
be issued to liim, and he must bo introduced a^iii into the Homse of liords. 

{(j) A spiritual lord, unless he is a privy councillor, when lio is entitleil to 
st.iiid at the table to address the House, must sjieak from the bishops’ laniclios, 
hut no toiiipoial peer mav address the House from thesti honchos; see (’oin- 
)iaiiion to the Standing Orders of the House of Loids on Tuhlic Bueiness, isioy, 

]i. .!)U. 

(h) Stilt. (1531)) ,31 Hen. 8, o. 10, s 3. The Archbishop of Cantmhiiry sits in 
the comer seat iuunediately above the gangway, betwi'en the bishop's henclies 
and the bench occuiaed by the monibei*8 of the (jovernment; next to him, 
“on the same form and side,” the Archbishop of York. As to the places of the 
bishops, see title EcolesI-^htical Law, Vol. XI., p. 404. As to the lavcodence 
of the archbishops and bishops, see tbuJ., pp 387, 388, 104, 403; title I’eekaciiis 
ANii Dignities. 

(t) Standing Orders of the House of Ijords (Public Busindks), ISlOil, Nos. 72 
73; seep. and see title Peekaobs and JJigniiies. 

(A) For crimes for which a peer is tried by his peers in Parliament or in the 
Court of the Loid High Stewai'd, and for the procedure upon the trial of a peer 
whilst Parliajuent is sitting, see pp. C.U~-6o3, poet; and see ji. 785, past, 

(/) The lords spiritual are not suminoiiod to attend the trial of a peer when 
it takes place in the Court of the Jiurd High Steward, t.e., when Parliaineut is 
not sitting. • 

(m) For the procedure with regard to an impeachment, see pp, 650 et mpt 
post. 

(«) See the protestation made by the Archbishop of York (Dr. Maclagun) 
upon the occasion of the trial of Earl Russell, 18th July, 1001, Jomuals of the 
Huu»e uf Lords, Yol. CXXXIII., p. 200. 
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1077. It is custouifiry for on© of tho lords spiritual to foad 
prayers in the House at the beginning of each day’s procee^ugs, 
and, in the event of the House attending a service in Westminster 
Abbey, ore of the lords spiritual, usually the junior bishop sitting 
in the House, is requested to preach before the House (o). 

^!tM5 Stsct. IJ .—Li Tila Tmyornl. 

(i.) In (huerah 

1078. The lords temporal include (1) all the hereditary peers of 
lliH United Kingdom (p); (2) certain hereditary peers of Scotland 
and Ireland, who are elected to represent in Pai-liament the peerages 
of those two countries {(j ); and (}1) the Jjords of Appeal in Ordinary, 
wiio are peers for life {r). 

(li.) fffrtihtary Peets of the United Kingdom, 

1079. Hereditary peers of the United Kingdom are created by 
the Crown by the exercise of the Koyal Prerogative, and no limit is 
fixed by statute or otherwise to the number of such peers who may 
he created. 8ucli jicers are ennobled in blood (s), and their dignities 
can only he lost by attainder or taken away by Act of Parliament (t). 

1080. Any per.soii, unless he is an alien (a) or an undischarged 
bankrupt (/>), who succeeds to a peerage of the United Kingdom and 

(«) T}ie thanks of the lloiisc aro given to th^* preacher on motion, and he i.s 
desired to cause his sennou to be printed and published. It has bopu customary 
forthe Hon.se to attend tho service in WestmiuBler Abbey, if it sits to transact 
buBuiess on a general fast or thankegivmg day. For tlie order of protee<litfgH 
on such an occasion, see Companion to the Standing Orders of the House ot 
Lords on Public Busiue.''S, pp. 121—123. 

(fi) At the time of tho Union between England and Scotland, all the adult 

J eers of England were entitled to receive writs of summons to the House of 
iords. By the Union with Scotland Act, 1706 (6 Anne, c. 11), all the peers of 
England and Scotland became peers of frreat Biitum; but such of the peers of 
t treat Britain as were such only as being peers of Scotland did not become 
hereditary lords of Parliament. By the Union with Ireland Act, 1800 (39 & “lO 
Ueo. 3, c. 67), tho peers of Ireland did not become lords of Purliameut, but it 
was provided that all peerages both of Great Biitam and Ii eland then in 
existence, or subsequently to be created, sliouhl m all other respett.s lio con* 
bidered as peerages of the United Kiugdoiu. 

(^) See pp. 625, 626, ^o»t, 

\r) See p. 628, post. 

(«) See May, Parliamentorv Practice, llth ed., pp, 1.3, 14 ; Firet Report on 
the Dignity of a Peer of the Realm, 2oth May, 1820, p, 393. 

(t) See title PBrauGJBS and Dignities. 

(rt) Tho Cinwn is prevented, by a provisiou contained in tho Act of Settlement 
(12 & 13 Will, 3, 0 . 2), 8. 3, from issuing a writ of summons to any peer 
who is an alien, but this rule does not apply to an alien who has been 
naturalised by a s{)ecial Act of Parliament or to whom a certiheate of naturalisa¬ 
tion has been granted by the Societary of State, for such a person is enlitied 
to all political and, other rights, powers, and pnvileges within the United 
Kingdom to which he would be entitled if ho were a naturol-bom British 
subject (Naturalijsatioii Act, 1870 (33 & 34 Viet. c. 14), s. 7); see May, 
Parliamentary Practice, llth ed., pp, 28, 29; title AxiENS, Vol. I„ p. 314, 

(5) A peer who hA9‘ Wn adjudged a bankrupt is disqualified for sitting or 
voting in the House of JaxoIs, or on any committee thereof, or for being elected 
as a representative peer of Scotland or Ireland (Bankruptcy Act, 1883 (46 & 4# 
Ywt. 0 , 62), a, 32); see title Bankhupi'cy and Insodvengy, Vol. II., p- 
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proves his rigljt to such peerage (c), and any person who is created (d) j, 

a peer of the United Kingdom, or any peer of the United Kingdom Composi- 

.who is advanced to a higher dignity in the peerage of the United 
Kingdom, is entitled, if he has reached the ago of twenty-one 
years (e), to receive, in virtue of such peerage, a writ of summons 
to sit and vote in the House of Lords. 

Dote («). If any peer, who haa been adjudged a bankrupt, aits or votes, or 
attorapts (while he is still a bankrupt) to Bit or vote, in the House of Lords, or 
on any committee thereof, he ih ^^uilty of a breach of privilege and may bo 
dealt with as the House directs (bankruptcy Jlisqualification Act, 1871 (34 & 35 
Viet. c. 50), s 6). A peer is deemed to have become a bankrupt, in England, 
when an order has been made adjudging him a bankrupt; in Scotland, when, 
on any petition for sequestration, a deliverance has been pronounced awarding 
sequebtratiou of his estate; and, in Ireland, when, on any jietition of bank¬ 
ruptcy, he has been adjudged by the Court of Bankruptcy and Insoh enoy m 
Ireland to be a bankrupt, or when ho has filed a petitiou for an aiTangennont 
with his creditors under the bupeniitendenco of that court {thul , h 3, Bank- 
ruptej" Act, 1883 (40 & 47 Vict. c. 52), s. 32 (1)), The seat of a repiesontalivo 
peer of Scjotlaiid or Ireland (see pp. 626, 626, post), unless his baiikniptcv is 
determined within one year, is vacated at the end of the year, and a new eWlioii 
IS hold to fill the vacancy (Bankruptcy l)i8(pi{ilificatlon Act, 1871 (34 & 30 
Vict. c. 50), H. o). When a peer becomes bankrupt, the court which has juris¬ 
diction in respect of such bankruptcy causes the fact to bo certified ti> the 
Speaker of the House of Lords, who informs the House that ho has received 
such certificate. The certificate is entered in the Journals of th(» House {ilmi., 
s 7). A writ of summons to Parliament is not sent to a peer so long as he is 
disqualified by reason ot bankruptcy {ihd., s. 8); but, when the adjudication 
of bankruptcy against him is annulled, or when ho obtains from the 
court his discharge, with a certificate to the effect that his bankruptcy was 
i*aused by misfortune without any misconduct on his part, ho is again 
entitled to receive a writ of summons to the House of Loids (liankruptcy Act, 

1883 (46 & 47 Vic^. c. 52), 8.32). The teimination of a peers bankruptev 
IS made known to the House in the eame way as his bankruptcy was nohtied 
to it. 

(c) When the eldest eon of a deceased peer succeeds his father in the title 
the following evidence must be supplied to the Lord ('haneellov before a 
wilt of summons is is^ued from the Crown Office, namely: (1) certiUcafes 
of the marriage and of the death or buiial of the late ]!eei ; (2) certihcate of 
the birth of the claimant; (3) ceitifiiate by the Clerk of the l^•lrbalnents 
that the late peer took his seat (this certificate can bt* obt.iiiicd on aiqdKatiou 
at the Journal Office ot the House of Lords); and (4) production of tiio letlcis 
jMtent. A statutory declaiatiou identifying the persons uaiued m th<^ cCiti- 
licates, making tho certificates exhibits to declaration, and stating that "tho 
claimant is heir to the poorago, must also be made by a near relative and 
supplied to the Lord Gliaucollor. In any case m which the claimant to a peerage 
18 uot the eldest son of tlie deceased peer, further e'videnco may be required, 
and the declaration should refer to such certificates as may lie produced, or 
supply the necessary evidence if coitilicutee cannot be ]»rodn(‘ed. Jf the TionI 
Chancellor is not butisfiod as to tho (widence of the successn^n to a peerage, the 
matter is referred to the Committee for Privileges (see p. 641, post); see 
evidence of the Clerk of the Crown in Chancery before the Select t'ornmittee 
of the House of Commons on House of Oominous (Vacating of Seats), Hoiiso 
of Commons Paper, 278, 1864, pp. 18—25. 

(d) At the present time an hereditary peer of the United Kingdom is 
invariabljr created by letters patent under the Great Seal, by the terms of 
whicli a right is conferred uponTiim and his heirs and successors to ** have the 
name, state, degree, style, dignity, title and honour “ o{ a peer, and to “ have, 
hold and possess a seat, place and voice in Parliament; see title Peeuages 
ANi) HmmEs. 

. (e) Standing Orders of tho House of Lords (Public Businoas), 1902, Nos. 12, 

The first of these Oi-ders dates from 1685 and the second froni. 1663, 
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SKct. 1. 1081. The lords temporal are divided into dukes, marquesses, 

CompoBi* earls, viscounts, and barons (/), and a definite precedence and 
tlon . place in the House of Lords is assigned to each rank of the* 

rreoedence peerage ((f). Kxccpt, however, upon the introduction of a peer (h), 

and place ia or when there is a call of the House(t), no attention is now paid 
ft)iwo£ to this order of seating. Peers who support the Goverimient of 

^ the day sit on the spiritual side of the House (that is, on the 

benches below the bisho])s’ benches on the right of the woolsack). 
JVers who are opposed to the Government sit on the temporal 
side of the House (that is, on the benches on the left of the wool¬ 
sack), and jieers who do not wish to bo identified A\it]i any political 
party sit on the cross benches by the bar (,/). 


(ill.) Hqmsoitaiive }\cni] Hiolland un<l Inluitd. 

(1) In Ueneial. 

Priviiepcs of 1082. The representative peers of Scotland and Ireland are 

repreicuunve titled to all the privileges of Parliament which are enjoyed by the 

***'*^* other lords temiioral, and are summoned in the same manner as other 

lieers to tlie trial of a peer in the Court of the Lord High Steward 
when Parliament is not sitting (/«■). 


(/) S<*e titln Pkehaoks and Dignities, 

('/) The onler in which the poors wero to sit in tho House of bords whs fiiNt 
f-et.tleJ by stiit. (looil) 31 Hen. 8 , c. 10 . Thi.s statute, after afesi^niii" definitH 
jilucos in the House of Lords to peers when holding great offices of state, 
(lupcted that the peers of each degree wero to “ sit and be ])laoed after their 
ancienty.” At the present time the Lord Chancellor, the Lord President of the 
Council, and the Lord T’rivy Seal, if *they aio jieeis, take piecedeuce of all 
dukes, except those of the blood royal; and the Loid Steward and the Lord 
i^hainiierlain of His Majesty’s household take piecedeuce of all peers of thcu 
do'*ico: and see, finthei, title I^eekages AJfn Dionuie,'*. 

(//) For the proceedings upon tho introduction of a newly-created peer, see 
p]> tiS9e/. .poa/. 

(i) When the House appoints a select committee, tho lords appointed to 
solve upon it aro named in the order of their rank, beginning with the highest, 
Tu the same wav, when the House sends managers to a conference with the 
( ommouf., the names of the lords who aiTi chosen are called over in order of 
seniority. When, however, the whole House is called over for any purpo-« 
within the House, or for the jmriiose of forming a procession outside the 
House, the call begins invariably with tho name of the junior baron; and 
see pp. 652, 664, note (k), })o»t. 

(J) An official record is kept of the peers who attend tho sittings of the Hou^e 
and isenteredin the Journals. At the present time, no action, is usually taken to 
enforce the attendance of peers, but formerly tho House used, if it thought tit, to 
order the poors to b® summoned, and peers who did not obey the summons might 
be tilted or imprisoned; see Jonnuils of the House of Lords, 1820, Vol. LUL, 
p. 364. 

(k) ttriion with Scotland Act, IfOd (6 Anne, c. 1 1 ), art. 23; Union with froland 
Act, ISOO (39 & 40 Geo. 3, c. 67), art. 4. Peers of Scotland and peers of 
Jrolftnd (not being members of tlio House of Commons) who are not lords of 
I’arlinrnent have the right to be tried by their peers and all other pnyileges of 
the peerage, except the right to sit in the Hi^se of Lords and the privileges 
depending thereon, and the right to take part in tho trial of a peer. Peers of 
Scotland whoso peerages were in existence at the time of the Union have 
preceilencft immodiateJiy after the p<'prs of the like orders and degrees in 
UDglaod at that date and before all peers of Great Britain of the like 
orders and degrees created sulisequently. Peers of Ireland whose peeragea 
were in existence at the time of the ‘Unioa with England have rank ana 
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1083. No peer of Scotland can be elected a member of the House 
of Commons, but a peer of Ireland, unless he has been previously 
elected to sit in the House of Lords, may submit himself as a 
candidate for any county, city, or borough in Great Britain. If, 
however, he is elected to sit in the House of Commons, he is no 
longer entitled to his privileges as a peer, nor may he be elected as a 
representative peer of Ireland or vote at an election of such peer tO. 


(ll) lltpmetdalne Petrs of ficollantL 

1084. Sixteen of tlioir number, who must be of full ago, are elected 
by the hereditary peers of Scotland to represent them as lords of 
I'arliament in the llouso of Lords for the duration of each 
Parliament (m). 

1085. Every peer of Scotland who holds a peerage which was in 
existence at the date of the. Act of Union, or who can prove his 
title to such peerage to the satisfaction of the House of Lords, has 
the right to voleO/) at the election of the representative jieers of 
Scotland. 

An authentic list of tlu\ peerage of Scotland, as it existed on the 
1st May, 1707 (o), was returned to the House of Lords by the 
Lord Cleric Kegister of Scotland, pursuant to an order of tho 
House of the ti2nd Deciunher, 1707. and was entered into the roll 
of peers by an order of tho House of the 12th February, 1708(;>). 
This list is called over whenever an election takes place, l)ut a title 
tor which no vote has been recorded since the vear 1800 may not 
he called over until a direction w’ith regard to it has been received 
fn'iii the House of Lords (^y). 

1086. The election of the sixteen representative peers of Scotland 
takes place at a meeting of the Scottish peers held at Holyrood 
Palace, presided over by the Lord Clerk Register of Scotland, and 

P'ecedenne next and immediately after all persons holding peerages of the 
like orders and dcyiees in Great Britain subsisting at the time of the Union. 
Peisone who have been created Irish peers since the Union take prt'i-edencc as 
if they had been created peers of the United Kingdom (Union witli Ireland 
Act. ISOO (.39 & 40 Geo. 3, c. 67), art. 4). 

(/) Jh,l. 

fin) Union with Scotland Act. 1706 (6 Anne, c. IP, art, 22. As to the eflci t 
of bankruptcy, see note (6), pp. 622, 623, ante. No Scottish peer may vote at the 
election of, or be elected, a representative peer who has twice within one y ear 
attoudod Ilivino Si^rvice in any Episcopal place of worship when tho King 
(by name) as well as his heirs or successors and tho Eoyal E.'imily have not 
been prayed for (Scottish Episcopiiliaiis llelief Act, 1792 (32 Goo. 3, c. 63), 
B. 12 ; Pike, Ponstitutioual Ilistory of the itoiise of Lords, p. 276). 

(n) See note (m), gujira, 

(o) TJio Roll of the Union is printed in Burke's Peerage; and see lillo 
Pbkraoes and Dignities, 

(p) Journals of the House of liords, 1707,1708, Vol. XVIII., pp. 399, 43.S. 

(5') Representative Peers (Sifotlaud) Act, 1847 (10 & 11 Viet, o. 52), ss. 1, 2. 

It was further provideil by the Representative J-^eers (Scotland) Act, 1851 (14 & 
16 Viet. c. 8/), B. 4, that after every meeting of the peers of Scotland assembled 
for the election of a repre.'.entative peer, the Lord Clork Register of Scotland, or 
the Clerk of Session officiating at snoL elertion, should transmit to the Clerk of 
•the ParliameTit> a li^t (d the titles of any peerages failed over at such election 
for which no vote has been received for fifty years then If^t past, 
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convened by virtue of a Boyal proclamation under the Groat Seal, 
which must issue twenty-five days at least before such election 
takes place. 

Voting by pro\y is allowed at the election of a representative peer 
of Scotland, and, therofore, any peer who is unable to be present at 
the meeting is entitled to send a signed list containing the names 
of the i^eers for whom htj records his vote, and such list is produced 
by a j)eer wIjo is present at the meeting (r). 

As soon as the election has been completed, the Lord Clerk 
Pegistor of Scotland sends a certificate containing the names of the 
elected peers to the Clerk of the Crown in Chancery, who must 
deliver it in at the table of the House of Lords on the first day of 
the first session of the new Parliament (s). 

1087. In fhe event of a representative peer of Scotland dying or 
Ix'coming legally incapable to sit as a lord of I’arliament during 
the course of the Parliament for wliicli lie has been elected, 
another Scottish peer is elected to fill tbe vacancy. A certificate 
signed by two other of the representative Scottish peers or by two 
peers who have voted at an election ot the rejiresentative peers of 
Scotland is sufficient evidence of tlie death or legal incapacity of a 
representative peer(/). As soon as such a certificate has been 
received, a jiroclamation under the Great Seal is issued for the 
election of a now representative peer (m). 

(»'5) Hfjfjrs^hfaiire Petra of Muivl, 

1088. Twenty-eight of their number are elected by tlie hereditary 
peers of Ireland (r) to represent them in the House of Lords, and 
every peer bo elected is entitled to receive a writ of summons to 
Parliament and to sit in the House of Lords for lifefu'). 

1089. Whenever a vacancy occurs amongst the representative 
1 leers of Ireland by reason of the death or attainder of one of their 
number, the Lord Chancellor, upon receiving a certificate, under the 
hand and seal of two peers of the United Kingdom, of the decease 
<»f the peer, or on view of the record of his attainder, directs a writ 
lb be issued under the Great Seal to the Ijord Cliancellor of 


(r) Thr imimtos of the mooting of Soottish poors, aiwl a rohirn of tho nam<'5i 
•■iillorl ovor at the inootiug. is soot by tho hord fJJork llogistor of Scotland to 
t ho (‘]ork of the Parliainonts. and js ordorod by th<' Iloiifie of IjouIs to Ik* printed; 
.'•('6 .Journnls’of tin* lloupo of Lords, ItllO, Vol. CXLTF., p. 11. 

(«) Standing of the Houso of Lords (Public Business), 1902, No. 2. 

H) TFnion with Scotland Act, 170(5(6 Anno, o. 11), p. 6; Bopro.sciitati\o 
Peers (Scotland) A<*t, ISol (M & 1,5 Vict. c. 87), s. 1. Tho death or legal 
incapacity of a peer is to be certified to the Sovcroign. 

(ii) No vacancy is caused amongst the reprasontntivo peers of Scotland or 
lufland when one of their number is created a peer of tbe United Kingdom ; 
.soe May, Parliamentary Practice, 11th ed., p. 11. 

(») As to such hereditary peers and tbe statutflrr limitation on new creations, 
s.'0 title UoNSTiTUTiosfAti Jaw. VI., p. 45(5. Thore are at the present 
time eighty-six peore o! Ireland who are not hereditarv lords of Parliament. 
Only one peerage of Ireland has boon created since 1877; see May, Parlm« 
meutarv Practice, llth ed., p. 12, n. 

(w) Union with Ireland Act, ISOO (39 A 40 Geo. 3, c. 67), art. 4, - * 
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Ireland directing him to cause writs to he issued to all the temporal 
peers of Ireland authorisiug them to vote for the election of a new 
^representative peer (a). In obedience to this direction, a writ, 
together with a form of return, on which there is a blank space 
for the insertion of the name of the peer elected, is sent by tlm 
(llerk of the Crown and Hanaper in Ireland to every peer of Ireland 
who has proved his right to vote (b). 

Every such writ and form of return must bo sent back to the 
Crown Office of Ireland within thirty days of the teste of the writ, 
and, immediately after the return day of the writs, the name of 
the elected peer is ))ubUshed in the London and Dublin Gazettes, 

The writs and returns, with the eertiiicatcs of the Clerk of the 
Crown and Hanapor in Ireland annexed thereto, are delivered on 
oath by that official at the bar of the Ilonse of Lords (c). 

1090. In the case of an equality of voting at the election of an ^'roecdure 
Irish representative peer, the names of the peers who have reetdved "* 

an equal number of votes are delivered on oath by the Clerk of the j-quauty c.f 
Crown and Ifana}»er in Ireland at the bar of the House of Lords. 

The names of such peers are then written on pieces of paper of 
similar form and are put into a glass by the Clerk of the Parliaments 
whilst the House is sitting, and the peer whose name is first drawn 
out of the glass is declared to be duly elected (</). 
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(a) A person who claims the right to vole at the election of a representativo 
])cer of Irelnnd by virtue of any peerage of Ireland must present a petition to 
the House of Lords, signed by himsolf or by eoirio person on his behalf, claiming 
such right. In this petition the claimant must state the manucr in which he 
derives his title to the peerage in question and must pray the llunse to acknow¬ 
ledge such right. A petition of this kind is referred b}’ the House to the Tiord 
(’hancollor for him to consider and report'upon. If the Lord Chancellor is 
satisfied that the daimunt has proved his right to the peerage in question and 
is thereby entitled to vote, ho reports accordingly to the House, and the Cleik 
of the Parliaments then transmits to the Clerk of the Crown and Hanaper in 
Ireland a copy of the resolution by which tho House admits the claimant's 
right to vote at the elections f»f peel's of Ireland to sit in the Parliament of the 
United Kingdom. If, however, the Lord Chancellor is not satisfied as to tho 
claimant’s right to vote, he reports to this effect to the House, and the matter is 
then referred to the Committee for Privileges; seo Standing Orders of tho 
House of liords (Public Pusines.s), 1902, Nos. 90, 92, 93. As to this (‘ 0 iuimtU*f, 
see p. 641, 

{b) No peer of Ireland may make a return to such writ unless he has taken 
the oath and signed the declaration which is required to be taken and signed by 
every lord of Parliament before he takes his seat in the House of Lords. Sudi 
oath and declaration may be taken and subscribed in tho Court of Chancery in 
Ireland or before one of His Majesty’s justices of the peace in Ireland (Union 
with Ireland Act, 1800 (39 & 40 Goo. 3, c. 67), art. 8 (2)). It was decided, in 
tho case of Lord CurKoii of Kodleston, that an Irish pner who had not 
established his claim to vote at the election of an Irish peer might himself be 
elected to sit a.s a lord of Parliament; see Journals of tho House of Lords, 
1908, Yol. CXL., pp. 5, 6,19. As to right of Irish peers to sit in the House of 
Conwaons. see p. 625, ante. As Jo tho effect of bankruptcy, see note (i), pp, 622, 
623, ante. 

(c) This is done tho first day of a new Parliament in tho case of an election 
occurring since the dissolution of the preceding Parliament. 

(d) This procedure was adopted in 1908, when TjohI Parnham and Lord 
•Ashtown each had received the same number of votes; so© Journals of tho 
House of Lords, 1908, Vol, CXf.., p. 381. 
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(iv.) L^Tih of Appeal in Onhnnrtf, 

1091. I’ottr Lords of Appeal iu Ordinary are appointed by tbe 
Orowu to ansist tlie House of Lords in the lieariii}' and detenuina. 
lion of appeals (6'). They hold office durhig good behaviour and 
can iuilv he removed froni office on the address of both Hnuses of 
Tarliauient ( f). 

1092. A Lord of A]>peal in Ordinary Is created a baron for llle by 
letters patent (//), and, if he resigns his office, is still (Mititled to 
r('ceive a writ of summons to sit and vole in the House of Jiords (/«). 
J1 Ijh vacates Ills office by death, resignation, or othei'wise, the 
CVown may appoint a duly (jualified person to succeed him. 

Skct. 2 .—Procedure and Conduct of Bminrss. 
iSeB-SEm’. 1.— In (tmerah 

1093. Tlie business of the House of Lords is transacled (1) In 
tile House itself: (2) in committee of the whole House; CD in seleet 
coininiitees ; (4) in sessional committees which are apiiointed at the 
hi'giniiing of every session to perform certiiin definite duln'S cui- 
nected A\iLh the husiness, administration or jiroci'iluri* of lliti 
House(/): C>) in private Hill committees; and pi) in joint eoiii- 
3 lliUe(^s of the two Houses. 

The conduct of business in the House of Jjords and the jiroci-dure 
of tlie House in general is regulated by its Standing Orders on 
Iiiiblic, jirivate, and judicial husiness, by a series of resolutions and 
orders wliich have been agreed to from time to time, ami by tlie 
established practice of the House. 


Sub-SfaT. L *.—fiiiHinm 'J'mnmdi’d tn the Ilninf it'idf. 

1094. The first, second, and third readings of all Hills labe jibiee 
ill the House itself, and all amendments which have lieen made to 
any Hill either in committee of the whole House or in any other 
committee (/.), and all reports from select committees, are suhinitted 
to the consideration of the House. 

Any question which is addressed by a member of the IfonsH 
to a Minister of the Croiivn, or to any other peer, is asKi'd in the 
House itself. As a general rule also every motion on vliich the 
Jjords are called ujion to exjirestS thoir opinion with regard to any 

(f) AppelLito Jurisdiction Act, lli7G (:S9 & 40 ViH. c. oO), km, G, 14. As to 
Biicb a}jpoals, see pp. 643 ef sec/,, posi. 

(/) Api)eflate Jurisdiction Act, 187(5 (.'59 & 40 A’ict, c. .W), s 0 For llio 
legal (|Ujlifi(‘ations*etc. of persraiH who may l>o cieatcd Lords ut A]i]«'al in 
Onlinaiy, see title CouHTS, Vol. TX., ]>. 2.‘i. 

(v) By the tenus of the letters jiatent a liord of Appeal iu Ordinaiy is 

created a baron “ to hold the said style of Bsu-on-aforesaid, unto him the 

said —— during his life”; see Journals of the House of Lords, 1910, 
A ol, (’XLn., p. 272. In precedeueo a Lord of Appeal in Ordinary ranks 
aceording to the wuiiority of his baronyy and, although his dignity does not 
descend to his heir, his Wife and children enjfly the precedence of a badm’s 
wife and children by virtue of Koyal wanunts of the 22nd Heeember, 1876, and 
the 3()th March, 1898. 

(A) Appellate Jurisdiction Act, 1887 (50 & 51 Viet. c. 70), s. 2. 

(i) For a list of such oommitteeB, see pp. 041, 642 ft atq., post, 

lu the case of a public Bill (see p, 702, or of a provisional ordof* 



ll,—T he JtousE OK W^bS. 

thrttler whidi is tlms brought to their notice- is made in the lious(5, 
hut it is open to ally peer to move that the House do resolve 
itself into a committee of the whole House to consider a resolution 
eft- perios of resolutions Ujiou any subject with regard to which it is 
thought desirable that there should bo more detailed discussion 
than would be possilile under the rules of debate whicVi prevail m 
the flouse itself f/). 


Pi'i! Ski T, :j, Offiten pf (he lIoURfi 
(i.) T/if J.ord Sjndlir7\ 

1095. Tlie Lord Chancellor, or ilio Lord Ke(])(*r of the Great 
Scsal for tlie time being, is speaker of the llouso of Lords r.r hj(wj). 
He sits on the woolsack and presides over the deliberations of tlie 
House, except wdien it is in committee. He puts tlu* question on 
all motions which are submitted to the House, but he has no 
))ower either to maintain order, or to act in any way as Iho 
ie})resentative or moutliynece of the House, niiless the House 
ft infers the nec(‘ssary authority upon him (a). 

1096. The Lord Chancellor is invariably an iin])ortant nieinlu r 
ol tile (lovernmeiit of the day(e). Hia jiositiun consi'qiieiitly is 
dilTerent from that ol tlie Speaker of tlui House of ('omuions (p), 
lor necessarily he takes an active part in the yirocei'diiigs ol tlie 
I louse, even Ailien he is yin'skling over it as its Speaker. When lie 
intervenes in its debates, however, lie always sjieaks in his 
capacity as a y»ee,r, and, to emphasise this fact, he moves away from 
the woolsack and stands a tew feet on tlie left hand side of it whilst 
addressing the House (</). 

1097. Several lords are usually appointed by tlie Crown by 
comniissioii under the Great Seal to act as Speakers of the House 
ol Jjords in the absence of the Lord Chancellor (r). In the event of 

coiitlniiatKm liill (spe p. 703, imi), ainPinhnpiitM which have been inadp in a 
fn'iei t poinmittup (hce jip. G37, 7] a, iml), or in a coiainittcp of the whole Jlou'.p, 
aiP considoml by the iiuueo on report (see ]>. 710, jwt); in the case of a jinvate 
Ibll (sop p. 7r)0,” ;«W), amendinoiits which have heon inode by the coiuniittoe 
on the Eill are conaidei'ed on third readinj? (see p. 760, y»Oi><). 

(/) the House hag resolved itself into a committee to consider the best 
means of rofoiiniiu' its existing organisation etc.; see .lonrnals of the House of 
l-ords, 1910, Vol. OXIill., pp. 65, 58, 50, 03. h’or procedure in committee of 
tlie whole House, see, further, ]). 708, jmt. 

[tn) Htaiulmg Ordeis of the House of Lords (Public Business), 1902, No, 5. 
Tlie w(H)lsack is considei’ed to bo outside the limits of the House, and, thorefoip, 
the Lord (’haiiecllor, or any other person who is ajijiomtod by the Cmwu to ac.t. 
as speaker, may jireside over the llouso of Lords and put tl^p question without 
being a peer ; but, if he is not a peer, he may not vote or take any part iu the 
debates of the House; see Journals of the House of Lords, 1858, Yol. p. 09. 

(«) Standing Orders of the House of Lords (I^ihlic Businefts), 1902, No, 20. 

((j) For the judicial and political duties of the Lord Chancellor, and the 
goneitd nature of his otlice, see titles Constitutional Iuw, Yol. Yll., 
p]>. 55—64; COXJKTS, Vol. IX., p. 23. 

f p)i See pp. 663, 664, post. , 

[q) When the Lord Chancellor, or any other peer who is sitting as Lord 
Speaker, takes part in a division (see p. 633, post), he does not leave the woolsack, 
hut gives his vote to the tellers iu the House. The Hiune rule applies iu tae 
cose of the Chairman (see p. 630, post) when the House is in committee. 

, [r) See Journals of the House of Lords, 1009, Yol, OXLl., p. 65, 
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liono of theso lords being im'soiifc, the House nifty appoint its own 
Speaker (a). 

(ii.) The (Viainmn of Corninitlres. , 

1098. At the beginning of every session, or whenever a vacancy 
occurs in the office, a lord is iii)pointe(l to iill the office of (Jhaii iiian 
of Coinniitt(ies throughout the scRsion (//). The peer who is chosen 
to hold this office takes the chair iu all committees of the whole 
f huise, and is also chairman cx'-ojjicio of all ottier committees of the 
ifoiiso on lU’hato Jiills and other matters, unless the House otlier 
wise directs (r). The Chairman of Committees is also the first of 
the Deputy Speakers, appointed by commission, and, if he is present 
in the House when the Lord Chancellor is absent, always presides 
over the House(rf). 

1099. There is no Deputy Chairman of Committees in the House 
of Lords, but. in the event of the absence of the Chairman of 
Committees ow’ing to illness or any other cause, some other peer is 
appointed by the House to perform his duties, usually upon the 
motion of the leader (>f the Ilousii (e). 

Pirmauvnt OJficerB, 

1100. The priiici])al permanent officers of the House of Lords are 
the Clerk of the Parliaments, tlie Clerk Assistant of the Parliaments, 
and tlio Leading Clerk, who sit at the tabic during the sittings of 
the House, and the Greiitleman Usher of the Black Bod, and the 
Sorjeant-at'Amis, who also are present wliilst the Homse is silting. 

1101. The Clerk of the Parlianu'iiLs is the head of the permanent 
staff of the House of Lords (/'). dfe is appointed undt'r letters 
patent by the Crown. He must exorci.so the duties of his office in 
person and can ho removed from office by the Sovereign upon an 
address of the House of Lords for tliat jmrpose (//). 

(a) StaiKiiiij? Orrtors of the IToiiso of Ijorflu (I'liljlic 15ii‘<inesH), 15102, No 0, 
see Joiiruftls of tl.e Jioiiso of Lords, 1S94, \'ol. CXXV.. p. raiT. 

(/>) Tho (.'hiiiniiaii of Oonimitloes receives a salary of JL'2,5()0 a year, and, iu 
addition to his duties iu tho JlCuse, exorcises an inipnrtant supervision and 
control over all provisional order confirmation Bills and private Hills (see 
pp. 74S, 750 et scq., pout). In this work lie has the aasistuuco of a legal advisor, 
who is known as the Counsol to the Cliainiiiin of C()minittee.s; see note (r), 
p. 750, float, 

{(') When the name of more than one candidate for tlie oflice is proposed, tho 
choice of the Jiouso is decided bv means of a division; see JoiiriiiiU of tho 
House of Ijorda, 1880, V’ol. ('XVlll., jip. 180,181. 

(d) The piecedei.ce of each of tho other Dopiity-Speakors is decided by the 
date of the commission appointing him. 

(e) See Journals of the House of Lonls, 1900, Yol. (JXXXVIII., p. 3.35. 

(/) Tho office of the Clerk of tho Parliaments is divided into five depart- 
monta, namely, the Coramitte,G Office, tho Judicial Office, the Public Bill Office, 
the Private Bill Office, and the Journal Office. According to an arrangement 
arrived at in 1894, there are soventeen clerks on tho establishment; see J’irst 
Heport from the itonsp of Louis Offices ('ommittco, Journals of the Hodse of 
Lords, 1894, Vol. OXXVI., pp 116—122. The cleiks in the Parliament Office are 
appointed on the nomination of the Clork of tho Parliaments, and are removable 
by him at pleasure (Clerk of Parharaents Act, 1824 (5 Geo. 4, c. 82), s. 5). 

' (y) Clerk of tho Parliaments Act, 1824 (5 Oeo. 4, a 82), s. 2. Tne House is 
tnfomed, by the Tiord Chancellor of the appointment of a new Clerk of tl» 
i^arlituiiouts, and the letters patent are read at the table oi the House. Altef 
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The Clerk Assistant and the Reading Clerk are appointed by tbs Sect, 3 . 
Lord Chancellor, subject to the approbation of the House of Lords, Procedure 
and, when so appointed and approved, can be removed from oflice andCondmt 
Only by order of the House {h). of Busiu ess. 

1102. The Gentleman Uslier of the Black Rod and the Serjeant- Gentleman 
at-Arms are appohited by the Crown (i). In addition to his dutit's 
connected with the carrying out of the orders of the House with regard 

to the commitment of ofiondtirs for contempt (j), the Gentleman Usher Serji*auf.at- 
or his deputy, the Yeoman Usher, is present whenever the House sits: 
supervises the admissioTi of strangers and acts as the messenger of 
the House whenever the attendance of the Commons is ref[uired. 

He also is present with the other great officers at the introduction 
of a new peer (A-). The Serjeaiit-at-Arms has no duties in the 
House itself except to attend upon the Lord Chancellor or the 
person who is acting as Speaker of the lioaso for tbe time being, 
lie executes the orders of the House for llic attachiiieiii of olTeiulers 
when they are in the country (/). 

RuiJ'Si:(T.‘I. —of the II‘use. 

1103. The Journals of the House of Lords, which have always .jnnmaisof 
heen hold to be public records (/»), are com])ilcd in tijo Journal tlidiou-.o. 
Office OO from tlie manuscript minutes and notes of proceedings 

made by the clerks at the table during the siUmgs of tlu* House {n). 

which, the nowly-appiuiUed Cloi'k of the i’a.rhjmuntB, utaiithiig at thn table, 
iriakes a declaration of allegiance to the Sovereign, and piomi'Ni's to oaiTy out 
the duties of hiM office; soedoiiruaKof the House of LordN ISSO, V^d (.'XV'IIJ , 
p. 6 . In addition to his duties connected with the iinlicial work of the Uoush 
ffor which see title CouuTS. Vol. IX., p. 21 ), the (’lerk of the P<irllaments is 
required to make true entries and records of tho things passed in the llous.- 
and “ to keep secret also such matters as shall he tieiited therein,” With the 
asnistance of the Clerk Assistant, he prepaios the official Slinutes of the Pre- 
eeedings of the House , he signs all orders and other official commnnicalion.s; 
he is the custodian of the records and manuscripts jiresorved at the House; ho 
indorses all Bills which are sent to the House of Ckimuions, and conveys messages 
hetwoon the two Houses; and gives tho Poyal Assent to all Bills wdiich h.ue 
been passed. 

(A) ("lerk of Parliaments Act, lti24 (>'< (ieo. 4, c. 82), s. Standing Orders 
o± the House of Lords (Puhlic Business). 1902, No. 02 . For the procedure with 
regard to the appointment of a Clerk Assistant, see .Tournals of the House of 
Loids, 1890. Vol CXXII, p. 81. The Heading Clerk readi- aloud in the tlouso 
all prorogation and other commissions, and the patents and writs of summons 
l»io.senti‘d by newly cieated pi'ers. 

(i) Tho liou-so js' informed of the appointment of a new' (ipnlleinaii Pshor of 
the Black Rod hy tlio Tjoi’d (Jreat ('hainlierlain, who is the liereditaiy (ffiicvr of 
Stale to whom tho custody aud control of tho Palace of Wcsl^inster is entrusted 
hy the Crown; see Journals of tho House of Lords, ItlOo, Vol. CXXXVJL, ]). ' 1 . 

( 7 ) See title Comi'i’s, Vol. IX., p. 24. 

(/c) Sec pp. 689, 690, pi'.»t 

(f) See May, Parliamontary Practice, 11th od., p 199. 

()«) Evidence Act, 1846 (A & 9 Viet. c. 113), s. 3; sec title Evidmxce, Vol. 

XIII., p. 527. 

(a)* The Journals of thn House of Ijords date from 1609. When they aie 
required as ovidonco in any court, a copy of tho passage m question, aulhenti- 
catod by the signature of tho (jlork of the Parliameuts, may be proAucod; see 
May, ^rliamontary Practice, lltb ed,, p. 202, and see title EviiiExeK, 

Vol. XIIL, p. 627. As to tho Journal Office, see note {/), p. 6 S 0 , anU.. 

0 ( 0 } Tbe House, on motion made, may order an entry in tbe Journals to he 
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The Journal of each session is printed and laid on the table of 
the House during the course of the following session (;>)• 

Sub-Sect. 5. —Minutes of Proceedings. ' 

U04. The "Minutes oE the Proceedings of the House, together 
with a list of the notices and orders of the day which have been j)ut 
down for the future consideration of the House and a list of all 
Bills in progress, are drawn up, with the autliority of tlie Clerk of 
the Farlianients, at the close of each day’s sitting, and are printed. 
The Minutes of Proceedings are issued to all memljers of the House. 
The business for each day on which tlie House sits is also printed 
on !i i.ej)arate notice paper, which appears before the hour appointed 
for the House to meet. 

Sub-Seci’. 6.— (^turum. 

1105. Three lords constitute a quorum of the House and also of a 
committee of the whole House, but if, when a division takes place 
upon any stage of a Bill, it appears that tliirty lords are not presfuit 
in tlie Ilonse, the Lord Chancellor, or, if the House is in commitU'e, 
the Chairman of Committees, must declare tlie ijuestiou to lie not 
decided. Tlie debate is tlien adjourned h/), and is resumed at the 
rnixt sitting of the House at the point at which it stood wlu'ii the 
division tool: place. 

Sub-Sect. T .—yoiues and Orders o/ the Dag, 

1106. Business which is transacted in the House (r) is divided into 
public business and private business (.s), and consists of notices and 
of orders of the day. 

1107. Any peer is entitled to give notice of his intention either 
to make a motion or to ask a question with regard to any subject. 

(hi Tuesdays and Thursdays, unless the House otherwise orders, 
notices with regard to public Bills are always given precedence of 
other notices (<), but, on other days, all notices, whether they relate 
to proceedings upon public Bills or to other matters, are inserted in 
tlie Minutes of Proceedings, and appear upon the notice paper in the 
order in which they have been received by the authorities of the 
House. 

1108. An order of the day is a definite matter, the consideration of 
which has been fixed by tlie House for a particular day. A motion, 


anieiided, vacated, *or altogether expunged, and also may order any resolution, 
ii'poit, letter of thanks or other docinnont to be entered in the Journals. 

■; n) In pursuanco of an onl^nr of the 15th May, 1793; soe Journals of the 
IJiiUrte of Lords, 1793, Vol. XXXIX,, p. 759; see also p. 642, post. 

(y) Standing Orders of the iloiwe of Lords (Public Business), 1902, No. o.i ; 
SCO also Journals of the Houst' of Loi-ds, 1889, Vol. CXXL. p. 293; 1900, 
Vol. OXXXII., p. 265; 1909, Vol. CXIJ., p. 210. . 

(r) See p. 628, ante. * 

(«) Private business includes th^' consulerAtion of private Bills and provisional 
order confirmation Bills (see pp. 727 ft seg., 744 et 8eg.,post) and of the stondii'i; 
orders of the Bouse which refer to them. 

(e) But a petition rektitig to any snoh Bill may l*e presented immcdialelv 
b6foie th© ixiotiou is iUddo to pioceed with the uousideratiou of the Bill* 
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tborefore, l)ecoraea an order of the day whenever the debate ariaing ^ ■ 

upon it has been adjourned by the House to a particular day. PiroceduW ' 

andOonduct 

* 1109. No motion, except the motion which is made for an address of Bttsiiiesa. 
in reply to a Speech from the Throne, requires a seconiler. — 

A motion may be 0])posed either by a direct negative, or by means 
of an amendment, or by movinpfthe previous (|uestion («). 

Al‘t(!r it has been submitted to the House, a motion' may be 
withdrawn only by the permission of the House, whicfi must be 
UManiuioiis. 


mo. Every matter with regard to which tlie House is called MaUers 
nj»on to give its decision is submitlc.d to its judgment by means of 
a (juestion from the woolsack, or from the cliair if the Ilouse is in 
committ(‘e, upon a motion made by some moinlier of the House (o). 


Si r-^KC'T 8. ’-Thri\ioti^, 

nil. AVhon the debate u])on any question has lieen brought to a VrootHlnre cn 
conclusion, the Ijord (-haiicellor, or, if the House is in committee, tin* ^ »l»vimou. 
(’hairmanof Committees, proceeds to colh'ct the voices, and announces 
liis decision as to the prejionderaiice of tlie “eonUeits” or‘‘nol- 
coiiheits ” to the House or to the committee, as the case. ma\ he. 

II his decision is challenged, strangers .are onlered to withdraw, 
ami two lords are appointed tellers lor each side (A). After tlie 
bip.sc of tw’O minutes from the time when the question was put. t he 
doors of the house are locked and tlie question is again put. Tf the 
challenge is re])eatcd, a division takes place (r). The contents ])ass 
into tlu> division lobby by the door on the right of the throne, the 


In enoli House the previous quostion is a niothod wluc.li may ho cnqdovcil 
to prevent a vote being taken forthwith on a motion that has alreiub been 
]>rii])()seil from the woolsaek or the chair, as the caso may bo. The elTi'ct of 
moving the previous (piestion is that a new motion is sulnnitted to the IIoiisi. 
whifh eoirqiols it to decide, in the first instance, w'hether or not the ougin.d 
motion is to be voted niion at all before it can determine upon its merits: see 
Mav, Piirliamentary I’raetice, 11th ed., pp. ‘J8*i 281. In the IIoiim' of 

l.oid.s ihi* jjivviou.s question is put in the following manner, uamelv: 

“'i'he original motion was-“Since this it has boon moved that the 

]ire\ious (jue.stmii bo pul.’* “The question, therefore, whieh I have to put to 
\our hmbhips is, Whether the said original question lie now puf'” If this 
question IS decided in the aftinnativo, the original question is put, hut, if it 
is decided in the negative, the original question may not he then proceeded witli. 
In the House of C’ominoiis, since the introduction of the closure, the previous 
question 1ms been put in the form “ That the question ho not* now put ” 
The pi'evious question may not be moved in ooinmittee of jLhe whole House or 
in a select committee, and in the House itself it may only be moved on a motion 
and not on an amendment to u motion. 

(a) by a standing order, made by the House in 1008, every motion, after it 
has been moved, must be proposed from the woolsack or the chair before debate 
arises thereon; see Journals of the Ilouse of Lords, 1008, Vol. t'-XXXIX., 
p. 217. 

{f>) Standing Orders of the House of Lords (Public liiisiness), 1002, Xo. i]'.\ 
The House and side lobbies are cleared of Rtrangpr.s, but the galleries auvi 
the spai'e within the railing round the throne are not cleared, unless a .special 
order is made by the Housi*. 

(f) The vote of no peer may be counted unless the peer was present in 
•the Houfle when the question was put. 
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Snot. 2. not-coiitonts by tlic door on the left of the bar. As soon as all 
Prooedare the peers who are present have passed thi'ongh the lobbies (d) and 
and Conduct re-ciiterod the House, the result of the division is announced by. 
of Busin ess, Loj-d Chancellor, or the Chairman of Committees, as the ease may 
1)0, after which the doors of the House are unlocked and strangers 
arerG-adraitto(l(^:). If the same number of votes are recorded on each 
side in a division, the (luestion is decided in the negative, according 
to the rule, “>SVwprr pnmimUnr pro negante" (f), for neither the 
Lord CliiiJicellor nor the Ciiairman of Committees lias a casting 
vote. 


Sub-Sect. 9.—ProM$. 

Right to 1112. In addition to voting against any motion, any lord has the 

l»rotcibt. right to record his dissent hy moiuis of a written iirotest, in which 
it is open to him to set out liis reasons for ohjocting to tiny decision 
w'liicli has been arrived at by the House (//h Hvi'i'y such protest 
is entered in a hv'tok which is kej)t for that purpose. 

Aecorditig to the usage of the House no lord may enter a prote.st, 
or sign such prote.st, unless ho wtis actually present when the 
fjiiestion wtis put on tlie luolion to wliieJi lui takes fixeeption, and, 
it a division took place upon it, voted in such division; a motion, 
however, may be made in llie House to remove this restriction (/i). 


(il) Hy the lo.ive of llio IIoino a poor is noniotiiiieH allowed to give hia vofo 
without quitting the llon.-w; see JouruulH of the ilouso of rjord.s, 189;}. 
Vol. eXXV’^., p. 432. When pioxios are called, the uaiaes of poors who vote by 
pioxY and the manner of their voting is recorded by the dorks at the table. Tlio 
practice of voting bv proxy, however, has heoii practically ahoh.shod by Standing 
(Irders of the Ilouso of Lonls (TNiblic Business), U)02, Xo. 114; see p. 7Sl», post. 

(e) The division lists are printed and circulated with the daily Minutos of Pro¬ 
ceedings ; see p. (i;i2, ante. Tlioy are also printed in the Jouinals of the House. 

(/) The object of this rule is to prevent any change being effected in the 
existing law or any motion or resolution being (>aiTiod, unles.s there is a 
luajorityin favour of tho chiiiigo in the law or of the motion or resolution 
liofore the House. On motions on abstract rosolution-s, theieforo, or for second 
readings and tliird readings of Bills, orfor going into conunitteoonBillH.on which 
the usual question is that the word “now"’ stand part of the motion (see 
pp. 707, 710, 719, ;wif), whenever tho voting is equal, the resolution is lost, or the 
isill is not proceeded with, as the case may bf', W^ith regard to an amondmeut 
to a Bill or to a motion or resolution, tho result of tho application of tliis rule 
when tho voting in a division is v»qual inu.st depend upon the way in which 
the question is put to the House; sc-e, with regard to this point, tho diM'-ussion 
which arose in 18b4 as to the maiuicr in which tlie Lonl Chancellor put ttu' 
question on the report of the auiciidments to the Public and Refroshinent 
Houses (Metropolis) Bill; Parlmianntaiy Debates, Third Series, Vol. CLXXVl., 
])]). 1:H5—1317; see*also rejiort fiom the Select (.'ouunittoe of the House of 
bonis on the Standing Orders of tho HoiLse, 1907, House of Lords Paper 
(or)). Since 1509 there appear to have been only 29 cases of equality of voting 
in the ordinary proceedings of tho House; in only 9 of those could any 
differeuce of opinion have arisen owing to tho method of putting tho ({uostiou. 

('/) Standing Orders of the House of Lords (Public Business), 1902, hTo. 35. 
This order states that a protest must bo eulored, in the book kept for J:he 
jiurpose, before two o’clock the next day on which the House sits, but this 
rule is not enforced at the present time. 

(h) The House has also ^ven loave to a peer to remove his name from a 
protest which he has signed and to amend a protest after it has been entered on 
the Journals of the House; see Joiunals of the House of Lords, 1875. Voh 

cvn.. p. 25 .). 
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Hkct. 3—Sidings of the llnusn. 

1113- Th© House of Lords usually sits for business other than 
judicial business on Monday, Tuesday, Wednesday and Thursday 
in each week throughout the course of the session,' but there is no 
sl-anding order or rule to prevent it from meeting, should occasion 
require, on any other day of tlio week. 

1U4. The Lord Chancellor, preceded by the Scrjcant-at-Arnis 
carrying the mace, and an attendant carrying the purse, enters tlu*, 
JEousofroni below the bar and takes his seat on the woolsack at a 
<juarter-past four o’clock (/). When the House has not met earlier 
ill the day in its judicial cajiacity, the doors of the House are locked 
and prayers are read by one of the bishops (/.)■ As soon as prayers 
are over, the doors of the House are opened and the business of 
the day begins, 

1115. Between a quarter-past four and half-past four o’clock, 
public petitions may bo presented to the House (/), and any business 
for which no previous notice is required, and any proceedings in 
connection with private Bills or for the suspension of the standing 
orders which refer to them (ni), may be taken ; after half-past four 
o’clock, the notices and orders of the day are considered in the order 
in which they appear upon the notice paper, but any notice 
to suspend the standing orders of the House must bo considered 
lirst («)• 

1116. The adjournment of the House is effected by means of a 
motion which may be made by any peer at any time during the 
course of the sitting. If ohjection is taken to any such motion, the 
question is decided by a division. 

(/) When tho JfoiiMO meets earlier in tho ’diiyfor judicial business, prayers 
are said betbro the coiuisol uro brought in (see p. 649, yxwt) and are not repeated 
in the aftoruooii. The mace and the purse are dopouitod on the woolsack behind 
the liOrd Chancellor, and roniaiu there throughout the sitting even when the 
Ifouso is in comnutteo. Strangers are not allowed to be prosfut in the House 
whilst piayers are road. 

(/c) In tho absence of a bishop, prayers aro usually road liy the Lord 
I ’haucellor, but, if a peer in holy orders is present, ho isroiiiiestcd to read them. 
Hoth Houses of Parliament use tho same form of prayers; see Huj”, I’ar- 
liamentarv Practice, 11th od., p. 159,11. 

(/) A iHser who prosoiits a jiotitiou may address the House upon it, if lio 
wishes, but in such case Im should give notice of his intention ; and a mom her of 
tho House of Lords may present a petition on Ms own behalf. Every petition 
which is presented to the House must bear tho signature of tho peer who 
presents it. No petition with regard to a Bill which is not before tho House, or 
which has been rejected by the House, is received, nor will the House receive 
any petition for a grant of public money or for compounding a debt to the 
Crown unless it is recommended by the Crown. As to iiotitioiis on private Bills, 
Hoe pp. 729, 747 et «»/., jmt. 

(to; a notice of a motion to amend a standing order with regard to private 
Bills, unless it is made by the Chairman of Committees, cannot be taken into 
condideratinn until half-past four o’clock. 

(n) Unless the peer who has given any such notice withdraws the same, or, 
with the leave of the House, oonsents to its postponement, or is absent at the 
appointed time; see Standing Orders of the House of i/nds (Public Business), 
1902, No. 21. Notice is required for any motiop to make a now standing order 

to dispense with ap existing one, 
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will'll tho busiiuii-H upon the notice paper 1 ms lieeii disi osed of, or 
at any hour which may he determined upon in view of the business 
before tho House (n), it is usual for tho leader of tho House, or, in 
tbo event of his absence, tho leading member of the Government 
who is present, to move the adjournment, slating at the same time 
the day and hour of the next meeting. After this motion hits 
been put from tho woolsack and is agreed to by the House, the Lord 
Chancellor, procedi'd hy the mace, leaves the House by the bar, and 
the sitting is at an end. 

Sect. i.— MuinU'uancc of Onicr and llules of Dvlatc. 

un. The Lords are the sole judges of their own procodure. and 
all 4 uestions with regard to the regulation of the proceedings of the 
House are settled hy the House itself. 

The rules as to tlie maintenance of order and the general conduct 
of ilobiite are either laid down in the fcjlanding Orders of the llouso 
or are saiiclumed hy usage tiO* 

1118. With regard to the aetual preservation of order, the Jlonso 
up to the present time has had no occasion to add to, or even to 
amend, its two Standing Orders upon the subject, wTiich dale from 
lii(' seventeenth century, and which have proved amjily suiiicieiit 
lor the purpose for which they were intcinded. The first of these 
lays It down that “ all personal, sharp, or taxing sjieeches ” are to 
1)0 forborne, and the second instructs anymemlier of the House, who 
conceives lumselt allVonted or injured by any oilier member of 
the House, eitlior in the House ilself, or within its precinct.'^, or in 
any of its commiUees, “to ajipeal to the Loids iu I’di'liament for 
his rejiarulion ” ( 7 ). 

1119. With regard to the eoiiduct of debate, members of the House 
may sjieak iijMni any ipicstion which is before the House, or upon 


(f») If ,i iiintKui is agreed to for the adjourumoiit of a ilobnte upon any 
subject, or if, when the llouso in in committee, a motion is agreed to for tho 
Ifouho to be losuined, tho House may make an order, without notice given, 
fhitt the business in iiuebtion shall be taken first at tlie next sitting or at sonio 
sulise([uent bitting of the ilouhO ; see Standing Orders of the lioutc of fjords 
(Public Business), 1902, No. 22 . 

(ji) By Standing Orders of tho llouso of Lords (Pubhc Business), 1902, No. 19, 
tho peers are diieoted to keep their dignity and order in sitting us much as may 
be, tind iiot*to remove out of their places without just cause, to the disorder of 
tho UoubO, They* arc also directed when they cross tho House to mako 
obeisance to tho Cloth of Estate, i.'’., the Throne. At the present time this rule 
not enforc'd, but it is out of order for a poor to wear his hat when oiueriug 
or leaving tho 1 louse. It is also irregulav for a peer to pass between tho wools.u‘k 
or the chair and a member who is addressing tho House, nr between the wiwlsfick 
and tho table. By Standing (Jrdora of tbo House of Lords (Public Buanossl, 
1902, No. 2-1, any lord who has occasion to speak with another lord while llio 
House IS sitting is directed to retire into tho Prtace’s Chamber, and not to carry 
on hib conversation in thespace behind the woolsack, “ or else the fjord Speaker 
is to call them to order, ana, if nnccssary, to stop the business in agitation.” 

( 7 ) Stnnding Orders of tho House of Lords (Public Business), 1902, Nos, 28, 
29: s *0 JouruiiU of the House of Jjords, 1871, Vob Cfff,, ]>• 0S9j IbTlii 
YobCiV„j..aM, ^ 
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any (iiuistiori of order arising out of the debate. They must speak 
standing and uncovered (r), and must address their sijecches to the 
rest of the lords in general and not to the Lord Chancellor or the 
'chairman of Committees, as the case may lie (s). 

Except when the House is in committee, no lord may sjK’ak luoro 
than once upon the same stage of unyBill or upon the same mati er, 
but the lord wlio is in charge of a Bill or who is resjwnsihle for the 
motion which is under the consideration of tlie House is entitled 
to a reply (0- 

In the event of two or more loi’ds rising to speak at the me 
time, the House decides, if necessary by means of a division, which 
of them it will hear first («). 

SncT. 5. —Committees of the House. 

Si B-SrxT. 1 .—Commtffce <f the whole House. 

U20. The House resolves itself into a committee of the whole 
Houho by means of an order made on the motion: That the 

House do resolve itself into a committee,” either fortlnvith or on 
a future day, for the consideration of some Bill(6) or for some 
othi'r definite })urj)ose («*). When the House goes into committee, 
the Lord Chancellor leaves the woolsack and tlie Chairman of 
Committees takes the cliair at the table of the House. 

As soon as the business for which tlie committee has been 
appointed has been disposed of, or whenever it is decided to bring 
tlie proceedings of tlie committee to a conclusion, tbe House is 
resumed by means of a question to that effect put from the chair. 
The Lord Chancellor then returns to the woolsack, and the Cliair- 
man of Committees, standing at the table on the (lovernment side 
of the House, reports the results of the committee’s deliberations. 

Seu-I^EeT. ‘2.— Seleit CoinmiUecs. 

1121. Select committees may bo appointed by tlio House tl) to 
inquire into and torejiort ujmnany subject with regard to which tlie 
House desires a full investigation to be made, and (3) to cou.'^uler and 


(^>) ytaniUiig lUilois of tbe Houhp of Lords (Public Busiiioss', H)0J, Xu. 2(5. 
Ry tbe leuvo of ibo H()U.se, a ])cor may address the House without using from 
his scat. A poor may not read hi« sjioech. Tf a jioer speaks on a bi(>ach of 
]»iiviloge whilst a division is in progiess, he inuet addroes the lloiiso without 
rising Irom his seat and must not remove his hat. , 

(.i) I hut,, Xo. 2,'). 

(/.) Jbid., No. 27. Any peer, if lio obtains the consent hf the IJouse, may 
Fpoak a W'cond lime during tho eourso of the same debate in order to explain 
himself ui>un some material point in liis previous speech, hut he must confinQ 
himsolf to his explan.ation and not introduce any n<’w matter [ihvt.). 

(fl) 8ee .lonruals of the House t)f l.ords, lS47,’V'ol. rXXIX., p. Ill, 

(h) For tho procedure on u imblic jJill in committee of the whole House, 
Foe pp. 708, t Vi, past. 

(fj When tho order of the day^is read for the House to go into committee, an 
instruction to the coiumiitee may always be moved m order to enable the 
committee to do something which otherwise it would have no power to do; 

to consolidate two Rills into ono Bill, or to divide one Bill into two Rills; 
see Joiiriiiils of tho HuU'o of Lords, 1853, Yol, L.VXXV,, p. 281): 18U1, 
Y«l.t’XXlH..p. i-)8, » i » 
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if necessary, to hear evidence with regard to tlio rrovisions of any 
Bill which has been road a second time by the House. 

1122. When a select committee is appointed to inquire into and tu 
report to the House upon any given subject, the scope of its inquiry 
is defined and limited by the order of reference by which it is 
appointed. But when a Bill is referred to the consideration of h 
committee, the Bill itself constitutes the order of reference to 
tlm committee whose duty it is to examine, and, if necessary, t(» 
amend, the provisions of the proposed measure, and then to report 
it to the House. 

1123. If, aflior a select committee has been nppoiiiled, it is deemed 
advisable or found necessary to authorise it to consider matters 
which were not originally referred to it, any member of the House 
may move that an instruction be given to the committee either 
extending or amending the terms of its order of reference (d). 

1124. A select committee is appointed on motion (c), and the 
peers who are to serve on it(/) are either named liy tlie Plonso, or 
are proposed by the Comraittoe of Selection (y), or, in special cases, 
may be appointed by ballot {h). 

The date and hour for the first meeting of a select committee are 
fixed l».y the House, but its subsequent sittings are appointed by the 
committee itself (i). 

1125. A select committee may examine witness(’s who voluntarily 
a]»pear before it, but it cannot compel their attendance or examine 
them upon oath, nor can it order the production of jjapers or hear 
counsel, unless it obtains the necessary authority from the House (k). 

1126. The procedure in a select committee is pra(;tical]y the same 
as the procedure in committee of the whole House (1). One of the 
meniliers of the committee is chosen by the committee at its first 


((/) A mandatory lustructidii may al^o Lo irwtvod to oom]Md a h^doct coiumittcM 
to do eomethinsj which it already has the power to do if it. wishes. 

(e) Notice of such a motion must ho given, and notice ia also I'equired of tlie 
motion for naming the lords to serve on a committee, or for adding any loid to 
a committee, or for substituting any other lord for one alrcsady appointed ti* 
serve on a committee; see Standing Orders of the House oi Lords (Public 
husiness), 1902, No. 57. 

(/) There is no rule as to the number of mombors of a select committee. 
1 ’oers who are not members of a select committee are not excluded from sjieaking 
111 the committee, hut they may not take part in its deliberations or vote, 
see Standing Ordcritof the House fif Lords (Public Businosa), 1902, No. 55. 

((f) Por the constitution and duties of this committee, boo note (r), p. 750, post, 
(A) See Journals of the House of Lords, 1820, Vol. LTil., p 118. 

(i) A select committee may sit during an adjournment of the House, and 
may odjoimn from time to time without obtaining the leave of the House. 

(A?) An order of the House is also required to authotiso the printing of the 
evidence which is heard before a select committee. As a mle tho procoodingH 
of_ a select committee are public, but it is always within the power of a com¬ 
mittee to exclude strangers; see Slanding Orders of tho House of Lords 
(Public Business), 1902, No. 66. 

(1) Pot the procedure in connnittee of the whole House, soo p, 637, ariie, and 
pp. 708, 713, post, » r f 
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meeting to preside over its deliberations (m). It is the duty of the . 6. 
chairman, when evidence is heard, to conduct the examination-in- Committees 
chief of the witnesses who appear before the committee. He puts of the 
the question on any motion which is submitted for the decision of Howe, 
the committee, and, when the inquiry is concluded, he is generally 
requested to draw up a draft report for the consideration of the 
committee {n). 

U27. When a report has been agreed nj)ou by a committee, a rrosentatirm 
moiuber of the comiuitlee, usually the chairman, presents it to the 
House (y). Every .such report, as soon as it has been laid upon the 
table of the House, is ordered to be printed and circulated, and 
notice must be given of the day upon which it is proposed to take 
it into consideration {p), 

Sub-Sect. 3. — Se^vt Commttlccs. 

U28. If it is consukired inadvisable in tlio public inten-st to Sccwt 
disclose the nature or scope of an inquiry which is referred to a 
committ(‘.e, tho House may a]>})oint a secret committee to consider 
im<l report upon any matb^r which is referred to it. A secret cnni- 
mittee is usually appointed by ballot. No record is kept ot its 
proceedings, but its report is ordered to bo prinb'd as soon as it has 
hoeu presented to the House (f/). 

Suh-Skct. 4.— Cominitlees on I^rivaie Bills and Provisional Order 

Conjirnmtion Bills. 

1129. The appointment, composition, and procedure of com- Oommittrfs 
mittees on private Bills and provisional order conilrmation Bills is 

dealt with elsewhere (/•). ” 

Sub-Sect. 5 .—Joint Comnutttes. 

1130. A joint committee may be appointed, with the conciirreiico App()intra<-iit 
of both Houses, either to consider a Bill or a group of Bills, or to ‘‘'‘u- 

' _ ° _ uiittees. 

(w) Tho power to appoint itw own chainnau is usually conferred upon eveiy 
select committee. Jf no such power is coufeired, the Ohairmau of Oommittces 
(see p. 630, ante) is the chairiutui of the committee e.n oJU w, even if liu Las 
not been appointed to serve upon it. 

(w) It is open to any member of a select committee to submit a draft report to 
the committee. In the event of there being more than one draft report, the 
committee must decide (if necessary by a division) which report should be 
considered as the basis ot its own report to the Rouse. Every draft lejHirt is 
entered amongst the ininutos of tho committee. 

(o) A member of a select committee who disagrees with the report of tho 
committee is not entitled to present a minority report to the House,‘but ho can 
signify his disagreement to any paragraph in the report, or ip the entire report, 
either by dividing the committee against the proposals to which he objects, or 
by moving amendments to them whilst they are under tho consideration of tho 
committee. The piocf’odings of every select and joint committee (see tho text, 
tu/ra, and p. 640, post) are printed and published with the report from such 
committee. 

(p) Standing Orders of the House of Ixirds (Public Business), 1902, No. 58. 

(jlaFor instances of such comipittees, and the procedure with regard to them, 

see Journals of the House of Lords, 1819, Vol. LTI., p. 35 (seoi'et committee 
on the state of the Bank of England); 1820, VoL LIII., pp. Ill, 115, 118, 249, 

250 (secret committee as to the proceedings against Queen Caroline)} 

Yol. LXXX., pp. 19, 199 (secret committee on commercial distress). 

. (r) See pp. 760 et setp, poat. 
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luqmre into some pnrtieular snJqect and to roport lipon it to the 
respective Houses («). 

1131. A motion to tlie effect that it is dosiriiMe to appoint a joiy 
committee may be made in either House, and, when it lias been 
a[*reed to, a mossiiffe is sent to the other House to iiilorni it of the 
resolution and to reipiest its concurrence. G’he consent of the other 
House to the desiiuhility of the appointiiiont of the joint coniuiitU'i' 
is si^^nitied by means of another iiiessaoe. When this message has 
been reci'ived l>v the House in which the jiiojiosal originated, a 
motion is made ibr the appointment of a select cominiUee and for 
the nomination of the members to serve on it. A message is then 
sent to the other House to acquaint it of the ajipoinhnent of the 
committee and of the number of inemhors ap])(>inted to serve on it, 
and to request it to aiipoint a similar committee, consisting of an 
e(iu:i.l number of moiuhers(f). As soon as tliis request has been 
coiujilied with, a day may he fixed for the first meetiii}’ of ihe 
commiUee. The committee is empowered to ajipeint its own 
chainnan tab 

In whicliever Ifousp the motion for the ajipoiiitineni of a joint 
connuitloe may have orij^inaied, it is always customary for tin- 
House of Lords to fix the time and jilaco of meeting, of \Nliich the 
House of Common'^ is intormcd by means of a message. 

1132. The ])rocedure in a joint committee is entirely governed by 
the jiractice of the House of lairds, and is the same as that in a 
select conmiittee of that House. The clinirinan, llioreforc. has no 
easting vote, and all decisions of the committee are governed by the 
rule, Snijpor pi(/‘'tinm(ur pro nnianlc" (r). AVlieii its impiirv is 
concluded, tlie rejiort of the committee is presented 1o both Houses. 

Srii-SKer. G --('ononifftei to j'rejxne 

1133. Whenever the House of Lords is unuilliiig to agree to an 
aiuciidmcnt or to amendments which the House oi Coiuinons has 

'J'he jaactice of refeTriiig iiiuttors fo tho ctaisidoratioii of jomt oominiltc "* 
was not uucomiiKm b(*fore lG9r», but fell into disuse during llie oighttvntli 
coutinx. It was revived in ISGI and is now mcognised as a cotiM'tiiftit 
atid PX})cdU]ous method of parliamontary procedure, for the method oi 
app(*intiuent and pi-oceduie of a joint cotnnnttee set up under the provisions of 
fao I’rivate liegiislation Proeedme (Scotland) Act, ISW ((>2 & GG Yiut. e. -17;, 
M*e pp 7G2—TG5, post. 

(f) formerly there was a rule that the number of members of the House of 
Commons mi ajoint committee should be double that of the House of Lonis, 
but this rule is no Jonger in force. A.s to comnimiicnlionfi between the HonseM 
of Parliament gimerally, see pp. SOI ri ^o/., pogf. 

(ii) If an additional Bill is refeirod to a joint committee, or if a member is 
inidcd by either House to its representatives on a joint committee, a messaue 
lllll^'f bo sent to the other House acipiaintmg it of the fact, but, iii tho event of 
citlier House nominating a new member to take the place of a member ahrady 
apponitod to serve on a joint committee, no message is necessary, us the immc’* 
of the meinbers originally nominated are not eijmmuuicated to tlie other ILnu.'.e. 

('■) Each House confftT’S upon a select committee, appointed to join with a 
committee of the other House, the same powers as it confei-s upon any other 
select committee (see P. 638, a»tn, and p. 716, post), A joint committee, there- 
fore, is enabled to send for persons, papers, and records, and papets and reports 
of futmer cuiuiultteM cau bo teferred to it by either House. • 
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made to one of its Bills, it appoints a committee to meet forth- 8. 

witli and prepare reasons for such disagreement. The committee Committees 
reports the reasons to the House and the House agrees to them, o^the 

after which they are submitted to the Commons by means of a Honse. 

message (a-). 

Scb-Seot. 7 .—Seisionat Committees. 

1134. Sessional committees may conveniently be divided into two Listol 

groups. Tlie first group includes the Committee for Privileges, Bessional 
the Committee for the Journals, and the Appeal Committee, conimittees. 

These three committees consist of " all the lords who have been 

or shall be present ” during the session, and are appointed by 
order of the House without notice given. 

The second group includes the Standing Orders Committee, 
the Committee of Selection, and the House of Lords Oftices 
Committee, each of which consists of a limited number of 
members and is appointed by the House as early as possible in 
each session, usually upon a motion made by the Chairman of 
Committees, of which notice is required. 

1135. Tlie Committee for Privileges is appointed to consider and Committee 

report upon all matters touching the privileges and customs of the 
Honse, the precedence of its members, any other matters which ; 

are referred to it by the House, and all claims to peerages (a) or 

claims to vote at the election of the representative peers of Scot¬ 
land and Ireland (?»)• 

The committee may examine witnesses on oath, order the pro¬ 
duction of documents, and hoar counsel (c). It meets in the House 

(t) a committee for the same purpose is app6intod as occasion arises iu the 
TIonso of Commons; see p. 721, post. 

(«) iSee note (r), p. 623, ante, see also titles Cottbts, Vol. IX., p. 21; 

Tkekages and Dignities. 

(?)) Tho right to settle any questions arising with regard to a contested 
oleotion of a representative peer of !;>cotland was conferred upon the Uouse oj 
liords by the Union with Scotland Act, 1706 (6 Anne, o. 11), and confirmed by 
subsetiuent Acts; see title Courts, Vol, IX., p. 21, By tho Union with Ireland 
Act, 1800 (36 & 40 Geo. 3, c. 67), art. 4, it was enacted that all questions 
touching the election of the Irish representative peers should be decided by tha 
House of Lords (see Standing Orders of the House of Lords (Public BusinessX 
1902. Nos. 90—99, which refer to the peerage of Ireland). The Committee for 
Privileges, in a claim to vote at the election of representative peers of Ireland, 
may admit an entry in their Journals as evidence of limitations in a patent 
without requiring the production of tho patent (/fownnmon ’a (A’arf) Qlaim (1828), 

6 Cl & Fin. 97, If. L.). As to Scottish and Irish representative peers, see 
pp. 624 ei «(■(/., aide. * 

(f) Every person who claims a title of honour must, within six weeks after 
his petition has been presented to the House, if Parliament is sitting at the 
time, and, if not, within six weeks after the next meeting of Parliament, lay 
his printed case, pedigree, and proofs on the table of the House. The Committee 
for Privileges will not proceed to the hearing upon any claim until fourteen 
day* after the printed case has been delivered. In all claims of peerage, the 
House has laid down directioifs with regard to documents delivered in at the ^ 

Bar in evidence, and the examination of those documents when printed by 
order of the House. No original of any record or document in public custody 
in the United Kingdom may be produced before the Committee for Privileges 
without a written order for its produotion, signed by the Lord Chancellor or 
The chairman of the fciuoh records and dooumenta must be proved 

H.b,—XXI, Y 
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itself, and may continue to hold its sittinj^s during a temporary 
adjournment of the House (rf). It is presided over by the Chairman 
of Committees, and three peers designated Lords of Appeal in the 
Appellate Jurisdiction Act, 1876 (?), must always be present at its' 
sittings (/). 

U36. The Comraitleo for the Journals is appointed “ to peruse 
and perfect ” the journals of the current session and of previous 
sessions (//). 

U37. The Ajipcal Coiniiiitlco is appointed to consider and report 
nj)()ii all petitions relating to causes which are, or which formerly 
were, dejx'uding iii the House, and upon all matters relating 
tliereto. 

The coinmittoe, of wdiich three is a <pioruia, is given the power 
to appoint its owji cliainnan, and me,ets as olten as it may be 
necessary in the course of the session {h). 

1138. 'L'ho Standing Orders Committee and the Oommittcio of 
Selection have certam duties to perform with regard to private Bills 
and provisional order confirmation Ifills. Tli(« appointment, com¬ 
position and fnnclioiis ol these two Committees aro dealt witli 
elsewhere (j). 

1139. Tlio IJousc of Loids Oflicos Committee consists of the Lord 
Chancellor, the Lord Presidimt of the Council, the Lord Privy Seal 
(when lie is a peer), the Chairman of Committees, and an undefined 
mimlior of other lords. 


liy copies as in onlintirv lc”al procoodinjirs, pursuant to iho J'lildic riccoid 
llffice Act, iSoS (1 & 2 Yiot. and 8ul>s»‘(|iit'nt Acts (see title ICviDCNO, 

Vol. XJII., ])p <')21 ft In the case ot dncmiiciiis in j)Ji\ato custody, 

onginal docniiicnts and copies Ihereof must be delivered in by a witness who 
is re(]Uiiod to swear to the accuraey of the copies. If Iho elaim to a peerage i-, 
nnoppi'st'd, tlie print is examined aaainst the origina] docuiiipiits, oi the officially 
oeralied cojiies, by a coinpetciit examiner appeunted hy the Crown Agent. In 
opposed pei'r.ige claims, when the Crown is always reiiresonted in tho pro¬ 
ceedings befoie tlie Committee for J’nvileges, the Ciown Agent may appoint a 
competent examiner for the puipose of the above, examination. The costs of such 
examination aro borne by the jietiiionor adducing the evidence. In all claims of 
iMioragf*, all tlio expenses attending tlio taking and printing of ovidonoe aro liorne 
by the olaimants, and must be jiaid whenever the Clerk of the I’ailiaments 
tlehvers m an account of such charges; see Standing < Irdcrs of Iho House of 
TiOrds (J'ublic Business), 1902, Nos. S6, 87, 88. As to tho evidonco requiied on 
a <‘lami to a^peerage, see title rKi KACiES and Biunitiks. 

(d) iStanding Ordeis of tho House of Lords (Public Business), 1902, No. 8,'». 
(c) 119 & 40 Yict. <1. 59. Por tho legal qualifications which are required for 
this designation, see p. 6411, past. As to the statu.s of Lords of Appeal in 
(Irdinary, see p. (528, anie. 

(y) iSco Order of the House, tilst July, 1882; JournaLs of tho House of 
liords, 1882, Vol, OX IV., p. 362. 

(fj) Tho duties of this committee are purely foiinal. It usually only makes 
nuo rcjioi't m (lie eourse of the session, when it lays on the tahlo of the Jlous(> 
the journal of the preceding session and rteommends that it should ho 
delivered out; seo p. 632, unte. 

(A) Although any peer is at lihorty to attend this commilteo, as a rule onl.v 
the Loid Ohaiie,oUoT and the Jiords of Appeal are present at its meetings. 
Per I! 0 functions porfomiod by the committee, see note («), p. 644, p. 647, poat, 
(») 8ee pp. 743, 760, * 
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To this committee is entrusted the control of the domestic 
arrangements of the House. It is presided over by the Chairman Committees 
of Committees, and meets from time to time during th(! course of the of the 
session and rei)orts to the House with regard to matters relating to H^e. 

(1) the offices of the Clerk of the Parliaments (/.'), the (reiitlemau 
Usher of the Black Hod(/), and tlie Lord Great Chamberlain (m) ; 

(2) the receipts and expenditure of the Fee Fund of the House; 
and (3) the preparation of the annual estimate of the House of 
Lords. 

Sect. 6 .—Judicial Functions of the House. 

Sub-Sect. 1 .—AppelluU JitrlaJirfion. 

(i.) In OeneraL 

1140. Tlie House of Lords is the supruiie court of a])])oal in The supreme 

Great Britain and Ircilaiul in). •'"‘“■t' <>t 

a|)|)CuL 

1141. For the discharge of its functions as a court of ajipeul, the Theronstitu- 
rioiise of Lords consists of the Lord Chancellor of Great Britain, imti oftlie 
the four Lords of Appeal in Ordinary, and any peer of Parhauieiit 

who holds, or has held, any of the following high judicial oKiccs, uppeal. 
namely: the office of (1) Lord Chancellor of Groat Britain or 
Ireland ; (2) member of the Judicial Committee of the Privy Council; 

(3) Lord of Appeal in Ordinaiy; (J) judge of the Suprerac Court of 
England or Ireland or of the Court of Session in Scotland (o). 

(ii) I'roceilurf in A]'pPtils, 

1142. All appeal to tlie House of Lords must he lodged in the LudKinent o£ 
office of the Clerk of the Parliaments within one year from the date 

of the last decree, order, or interlocutor appealed from (/>). It must 

f/i) Soo ]). e:50, ante. 

(/) See p. (531, ante. 

{■Ill) See title CitNSTITUTlON/vL Law, Vol. VI , pp. 32G, 330, Vol. VIT., p. 107. 

(/() I’ov the couits from which ajipealH ho, see title CoiutTS, Vol. IX., p. 22. 

As to ap]ieals from the (\)Uit of ('nminal Ajipeal, see ihid., and title 
(’KTMINAL Law' and Peockduke, Vol. IX., p. 433. Up to tho probcut time 
there have hoeii only two such appeals, numolv, li. v. Hall (If tlliuin H'urif ); Jt. 

Ball [Editli /.iluui), [1011] A. U. 47, see Joiu’uals of tho House of'Lords, 

1910, Vol. (’XlilT , pp. 320, 327. 

(o) Appellate Jurisdiction Act, liS70 (39 & 40 Viet, o 59), sa. 5, 25, as amended 
by the Appellate Juiisdiction Act, 1887 (60 & 51 Viet c. 701, s. 6. As to the 
number oJ such persons who must be present, and as to the light of any loid of 
J’arliament to take part in the jirocoedmgs of the Court, see, fyither, title 
Courts, Vol. IX., pp. 22, 23; May, I’avliauicntary Practice, 11th ed., p. 360. 

(p) Standing (irdc'rs of the House of Lords (Judicial JliAiness) 1907, No. 1. 

The time for the lodgment of an appeal is calculated from the last order affecting 
tho subject-matter of the appeal and the House will not extend the time unless 
the circumstances are exceptional {Phillipa v. Fotherr/ill (1880), 11 App. Cas, 466; 

Attwood V. Small (1838), 6 01. & Pin. 232, H. L ). If an appeal is competent in 
point of time, the House under certain conditions can entertain an appeal irom 
a previous order connected with it, although made more than a year before 
{(ImCfia v. Cnncfia, [189'2] A. C.*670, Lord Macnachten, at p. 074). Au 
extension of time is allowed in any ease in whiiih the person entitled to appeal 
is under twonty-oiio years of ago, or covert, non cvmi'os mentis, imprisoneil, or 
out of the United Kingdom. Tho maximum limit in such cases is five years. 

The practice on ap])eal is governed by the Standing Orders of the House of Lords 
(Judicial I’usiuoKs), uud Diioctious for Agents issued hy the Judicial Olfice of 
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Sbox. 6. be signed and its reasonableness must be certified by two counsel 

Judicial who have either attended as counsel in the court below or purpose 

Fuactionsof attending as counsel at the hearing (r/). 

the House. ^ CQpy gf the appeal must be served upon the respondent 
Servi^ 13^ the cause or upon his agent, and a certificate that such service 
has been made must be written on the last page of the aui)eal, which 
cannot be presented to the House until two clear days have elapsed 
from the date of such service (r). 

Order of 1143- Subject to the foregoing condition, an appeal may be 

eerrice etc. presented forthwith if the House is sitting, and an order is then 

made by the House calling upon the respondent to lodge a printed 
ease in answer thereto within six weeks from the date of tlie presenta¬ 
tion of the petition of appeal to the House (s). A cojiy of this order, 
which is signed by tlie Clerk of the Parliaments and is known as the 
order of service, is issued to the appellant, who must return it to the 
office of the Clerk of the Parliaments, together with an affidavit of 
due service on the respondent or his agent, within the period named 
in the order (t). 

The appellant within this period must also lodge the printed case 
and the appendix thereto (a). 

tbe House of Lords; soeTeerly Practice of the Supreme Court, 1912, pp. 1799— 
1S24. J''or form of |>etitioQ of appeal, see form prch-'ced to Dii-octious for Agents, 
issued by the Judicial Office of the House of Ijoids, pp. 3,4; Yearly Practice of 
the Supreme Couit, 1912, p. 1797. Statutory appeuls mu.st be pre»euteil within 
the iieriod limited by statute {Cleaner v. Cleaver (1884), 9 App. Oas. 681). 

Iq) Standing Ordeis of the House of Louis (Judicjul Pusuiess), 1907, No. 2. 

(r) Directions for Agents, paragraph 2. 

(s) A resfwndent incurs no penalty if he does not lodge his printed case 
within the six weeks prescribed by the order of service; see ilul., paragraph ;1U 

{i) Stmding Orders of the House of Loids (Judicial Uusincss), i907, No. 3 If 
this period exjiires during a recess, prorogation, or dissolution, it may be extended 
to the thii'd sitting day after the next ensuing meeting of the House; see tOid , 
No. 7. 

(«) Every printed case must bo signed by one or more counsel who either 
attended as counsel in tbe court below or purpose attending as counsel at the 
hearing in the House (see thid., No. 6; see also Price v. Seeley (1843), 10 (Jl. & Fin. 
28, n. L.j. In cross-appeals or in consolidated appeals, it is usual to hidge one 
case fur each party, and one appendix. Leave may also be obtained from the 
House on petition to lodge one case and api>oiidix applicable to two or nioie 
appeals and one apj'endix applicable to two or more appeals, and to refer in a case 
lodged m one appeal to an appendix lodged in another cause. Where possible, 
especially in appeals upon a sjiedal case stated in the courts below, a joint case 
should be lodged. The appendix consists of such documents, or parts thei'cof, 
used in evitlenoe in the court below, as may be necessary for reference on the 
argument of the appeal. Documents, plans etc. which the appellant refuses to 
include in the appendix may be lodged by the respondent as additional docu¬ 
ments, and it is open to either party in an appeal to petition against the 
adniiRsihility of documents. Uuestions as to the admissibility of documents are 
usually reserved (on report from the Appeal Committue) as preluniiiary 
questions when the anp^ is heard. Shorthand notes of arguments in the 
courts below must not be printed by either party, but there are two exception.-! 
to this rule—(1) where remarks made by the ^’udge in tho course of the Argu¬ 
ment are relied upon by either party; and (2) when the arguments refer to 
facts which are admitted by kith sides and no evidence has been called as to 
those facts. For general directions as to tho preparation of a case and appendix, 
see Directions for Agents, paragraphs 23—29. For lules as to the production 
^ original diocutaeati msui oeititied copies, see tlid„ paragraphs 35— S7. • 
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U44. Unless a rospondeiit lodges a printed case, ho cannot be 
heard at the bar of the House. If, therefore, he has not lodged his case 
Avitliin the time specified in the order of service, the cause, on the 
lodgment of the appellant’s case and the apjiendix, is set down lor 
hearing ex parte. It is open, however, to the respondent to lodge 
his case at a later date, {b), 

1145. When separate cast's are lodged by different rps}!tmdeiits. 
the case first lodged nmstctuitaiu a certificate stating either (1) tluit 
an 0[>portunitv has been given to the other respondents to join in 
the case, or (2) that the interests representtid in the case are dis¬ 
tinct from those of the remaining respondents p*). Any sul'setjnent 
lodgment of cases by other respondents must he made on petition. 
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1146. An a])pellant is required, within one week (t/) after llie Swuuiy for 
presentation of his afipeal to the House, to give secmity for eosts 
by recognisance to the amount of .IIHOO and a bond for £’2('0 u')- 
The recognisance is entered into by tlie appellant in jicrson i f) or 
by a substitute, ulio must not lie a paity to the appeal. the hoi.d is 
entored into by two sureties, who must not lie parties to thoai'pe-i!. 


1147. It is the duty of the agent for the apjiollaiit to supply the ot 

agent of the respondent with information which will enable him to 
ascertain the sulhcieucy of the proposed substitute and sureties {//''. 


(t) If a re.q)()n(lpnt (Icliiys to lo(lu;({ his prinletl eai-e until a day hiifl bean 
appointed for tiic ot the catiM*, ho must pelition the Ltouso for leave io 

(ill 

(t’j Wlieie fho rcsjioiuleiits are meiely sLikclioldnis, as liiuter^ 

(‘Ic , it IS Hullifaeut if their j)ositinn la explained by a paragraph in llio (‘u>e <4 
the substantial respondents, aee Directions for Agents, parugiajih :>l 

Standing Oidt-ra of the TIouae of Lordts (Judicial Dusinei^sJ, 11)07, Nf, 4. 
if tliiri jieriod, liowovor, ex]>ires during a lee^w, jiroiogutioii, oi dissolution, it 
limy be extended to tlie third fitting day after the next ensuing nueting t i 
the IJoiise ; woo liud.. No. 7. 

^r) /it^/,No.-i. Ill lion of tlie bond, payment of £20() iiiuy be inaile info 
tlio ^("(’luity Knud Account of the JIouho oi Lords within one wet k altei tee 
piescotation of the appi'al, and the House, on a bpeeial onlto being made, may 
aKsx> accept i-oOl) in lion of a recugnibunce, if such Buni is ])>uil \vi»hin the abuvi* 
]>ciuul; see DirecliuiiB for Ac:(niLs, piu'ju'ra}ili5. Foi diiectious as to the vLspoi^al 
of the depobits when an sL]>i)eiil is ailiimed, reveis(Ml, or dismiKsed tor want ol 
})iuseculiun, see ihid , parugiaphs -1*2—id. Tho (’lown, winn it is an apiKjiaiU, 
does not enter info a recognisunce, but, where the Attoiuey-tJeiKual jirosecuti s 
at thu insfjince of rclatois, the relators fire n^quired to enf'T into tlio recog-- 
nisanee (J.-f/. v. lirazen Noze (]S:il2), Journals of tho House of IjokIs, 

lSo2, Vol. LX IV., p. Ii2()). In a case where a private poison v ap])calin„; 
against the th’own, and whoie, if hu is successful, tlie Crown would not be 
bound to pay costs, it is questionable whether or not the {fppcllant should bo 
obliged to (uiter into a recognisance {Lord AdvoraU v. JJuntilas {/Ami) (1^)12), 9 
(’1. it Fm. 17;{, II. L.J. In such a case, the appellant, in older to avoid liability, 
should present a jiotition to the House praying for tho BUsjien&ioii of standing 
order No. 4 (see Yearly rraolico of the Supremo Court, 1912, j). 1819). A 
party suing tti forma pauperu and a respondent in un appeal are not roquiiod 
to ejiter into a recognisance for payment of coats. 

(/) Whore there are s(‘Vorul apjiollants, all must enter into the recognii-aiii'o, 
unless a petition la presented and the leave of the House obtained for one or 
inoie of the appellants to enter into the recognisance on bohaU of tlio 
remainder. 

^ (if) See Directions for Agents, par’igraph 



646 


Parliament. 


Sect. 6. Certificates {%) giviiip; this information are kept for a week in tke 
Judicial office of the Clerk of the Parliaments, and, in the event of no objec- 
Punctionsof tion to the sureties being made by the respondents within this 
the House, period, the bond and recognisance are issued to the agent of tbh 
appellant for execution and must be returned to the same office 
within one week (/). 

If tlie respondent objects to tlie sureties who have hemi jiroposed, 
tlie (Uerk ot the Parhaments requires a justiiicatiou (/.) from the 
iippc'lliinls, and, if such justification a])|)ears to him iinsitisfactory, 
he may ivquire the ajipellant to jiay in the sum of X'‘200 and enter 
into the recognisance iii jierson (/). 

Setting flown 1148. As sooii as all the printed cases and the appendix thereto 

bl'^u*** *lodged ))y the aiipellaiit and the respondent (wi), and tlie 
"■ nec('SS!iry si'curity lias been u;iven by the a|)peliant, it is optional 
for either ]»aity to ihe ajipeal to set down tlie cause for lieariiig; 
hut, it the rospondont does not lodgi- a pnnteil eii.si‘, it is ohligalory 
on the appellant to 8(d down the cause for heating ru jiatle within 
the period specilicd in the ordt'r of service (n). 

Incidental 1149. Incidental jtotitions may ho presented to tlie House upon 
petiLions. m.^tter coiiiiocted with ati ajqteal (e). In the mtijority of cases. 


(//) For foim of such oertifidito, see thiil , pioagrajih 21, Appeinliv A. 

(/) SfaiKhug OitltTH of the ilmiso of (joul'i (Judnaul HiiMiie-^s), I'.tOT, No. 4. 
(/.] Jiishtication is luado by sworn afliduvit, and the ro.spoudeiit may tile a 
counter atlidiivit. 

(1) The ipipollaut is entitled to enter into the recoi'iiis.nice, and an olijection 
to his snHieu'Ticy can only bo iiiado on petition tfi Iho House. 

Oil) After the lottginenl in tlie (dlice ol tho Clerk of the Cailiimients of then 
printed cases iiy the ap]»ellnnt and th<‘ respondent, ('aeh side must supply the 
oth<*r side with b^n copies of its ca.se; see l)iieetioii.s foi Agents, paragrajih ;52 
(?i) Standing (tideis of thellouKOof Lords (Judicial liusincss), 1007. No.,'). 
Oof-s-ujipcalH must bo piosented lo the House within the same poiiod; see thul, 
No (! In either case, however, if this jieriod o.\j>ires during a recess, pio- 
rogation, or dissolution, it is oxtonded to tho third sitting day of tho next 
ensiang nioeting fif the Houso, .seo ihiil., No. 7. During a recess (but not 
liming a proiogation or dissidntion) the lodgment of a petition for a further 
extension of timo for lodging cases etc, bcfoie the expiration of the extended 
time prevents tho di.snn.ssal of tho ajijioal. Thirty copies of tho case and 
appendix must bo lodged in the otiice of the (U(>rk of tho I’iirliamonts heforo 
tho appeal is set down for heaung, and, after the exchange of casos between 
the 1 wo parlies, the appelltiiit miii-t also lodge, for tlio use of the Lords of Appeal, 
ten bound coiuos of the two cas(>s, tho original petition of appeal, and tho 
appendix; see Directions for Agents, puragiaph 21), Api»eiidix H. 

(o) /*’.</., petitions (1) for e.xtc ii'>ion of time to lodge cases etc. (for form of 
such jietition, seo Directions for Agents, Appendix C) ; (2) for leave to 
di'jponse witli stanJiiig ordors; foi restoiation of an appeal which stands dis- 
nnased through iion-complianco with a standing order; (IJ) for revivor of .an 
ulwted or defective appeal (an appeal abates through death when it becomes 
necessary to add new parties and liecoines defective through bankruptcy: for 
jiroceduro in such cases, see Standing Drders of the House of Lords (Judicial 
Hibiinossi, 1907, No, 8: where such an appeal has been revived on petition, a 
supplementary case is lodged); (4) for aineud^nent of petition of the oa|e or 
appoiidix etc.; (o) as to the comjietcnr.y of on appeal or the admissibility of 
docnnients in the appendix; ((>) ior tlie review of taxation (the costs of the 
House are taxed by a taxing otflcer appointed by tho Clerk of the I’arliaineuts; 
for the taxing foe and dirociions as to pauper costs, see Yearly Practice of 
the yoprome Fourt, 1912, pp 1821, 1823; for the ordinary feos of the House^ 
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petitions, to which the consent of all the parlies has been obtained, 
are ordered as prayed, but any petition to sue nt fomH pauperis ( p) 
and all opposed petitions are always referred to the Ap})eal Com¬ 
mittee, if Parliament is sitting (</). During a dissolution, sucli 
petitions are read and ordered to lie on the table of the House, and 
are referred to the Appeal Committee when the new Parliament 
meets. 


(lii) I'ifff'cf «/' Pror uiutum or lh'm)(it(iou a/ /'nrhavirui. 

U50. The judicial business of the House is not delayed during a 
jirorogation or a dissolution of Parliament. J'>uring a prorogation, 
the Lords of Appeal are empowered by an onler of the House to ait 
tor the purpose of hearing and dt'tormining aiipeals (r), and tlie 
Oown, by writing under the ISign Manual, may authorise them in 
the name of the JJousi! of Lords to hoar and deierinine appeals 
during a dissolution of Parliament (.s). 


(iv ) Axsiitinnre of Jnihpx of Ihr SiijiKiin f'onrf. 

1151. The judges of the Supremo Court of Judicature in Lnglaml 
are the assistants of the Housi* of Loi’ds {a), and the House can ordi'r 


hee Ycaily Practice of tho Suprenio Court, 1912, p. 1S21); (7) for auiondmciit 
of draft judgiucntw (in oveiv app(;al, after the Jiou^o has given judgnien', 
copies of the pioposed order are hiilniuticd to the ]iartjc“'). 

(ji) A proud funr, case to sue i/i Joniu! futiijienH must he cstiihlished hefoio 
the Ajipeiil Conimittee (Apponl (Fonnd I’.uipeiis) Act, IS').} (515 & Cu Vict. 
c 22); see Directums for Agents. ]iin!tgrii]>h Id). rh(‘ fji'use has fixed no rule 
or practmo with regard to tho hahihtv ot .i jianjtei aiipellaut for costs; sco 
Yearly Practice of the Supreme Court, 1912, p 1790. 

(f/) For tho constitution of the Appeal Committee, see p. 0-12, oiiir "N i 
afhdavits mav ho lodged in incidental petitions, excejtt in .a petition to sue m 
jornui jMinprns, when an aiHdavit of jiovcrty is reipured. The jiaities m.n, 
Jiowever, Jiand in uflid.avit6 at the sitting of the Ajipeal (jommittec. WluTo .i 
pauper petition is pending, no steps netd he taken for giving security; hut if 
leave to sue in forma paajieiis is refu.sed by tho connnittec, fnrth(*r time in 
winch to give seem it V must be obtaiiied, or the appeal will stand dismissed. 
Counsol are not heard hofoie llin Appeal t.'onnmttee, unless tho eircinnslanc<>n 
of till case are very unusual {Parkiilln Ti es'# v. Jloht»X(]rile {I'tfuoutii) (1877', 
•Journals of tho House of T^ords, 1877, Vol. CJX., ]>. U72, Pliibhn, JJd. * h'lixsot 
(1908), Journals ot tho llouso of JiOrds, J908, ^ol. (’XTj, J). 168). Kotico o) 
the mooting of the Ap])oal Comniitteo is given to solicitors who eiitei tlieii 
nanioR in tho apjiearana^ hook kept at the Judicial OlHco in tlio House of 
liords; see Directions for Agents, jiaragraph 17. In its leports to the House 
tlio (^I'oinnntleo simply recoin mends the admission or rejection of tho in arei of 
the petition referred to it, or submits a special order for the eousideiation of 
tho Houso. Tho rcjiort, however, may reserve a point for llio consideration 
of the House upon the hearing of the ajipeal in an important \'aso affecting com- 
jiotoncy or tho adniissihihty of evideiico {Ford’s Ilaid do., Lid. v. liartlett (1896), 
Journals of tho House of Lords, 1895, Vol. CXXVII, p. 260). The House 
can adopt, reject, or modify a report from tho Appeal Committee. 

(r) A Lord of Appeal in Ordinary may bo introduced and take the oath at 
a lime when Parliament is prorogued (Appellate Junsdiction Act, 1887 (50 I'l' 
61 Vipt. c. 70), e. 1). 

(fl) See title Coomts, Vol. IX., p. 22; compare Journals of the House of 
Lords, 1910, Vol. CXIAI., ]). 321. 

(o) In the early Parliaments of England, when tho air.urs of the nation woio 
transacted “by the King lu liis Council in Parliiuiiont,” tho judges used to 
receive writs of summons to Parliament and formed jiart of that assembly. 
But when the original conception of Parliament changed and the council of the 
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JiuU 8 C. 


them folio present at the hearing of tiuv eauso or for any purpose 
for which it may require their assistance (/>). 

1152. When tlie attend the Ilonso at tlio licarijjg of h 
cause (r), a quesfioii of Jaw, wliich is prepared l)y the Lord Chan¬ 
cellor and tlic lords of appeal, is submitted to them from tlie 
woolsack {(f). Jf the judges are agreed upon their answer, they may 
give it at once, hut the more usual practice is for the senior judge 
]'re.-5('nl to advance to the talde of the House and request that 
jItHJjer time may lie allowed to the judges for the consideration of 
I’te question which has been referred to them. A motion to this 
eiiect is then made from the woolsack and agreed to by the 
]lou.se(e). As soon as the judges have prejiared their answerer 
answers, they are again ordered to attend the House. If their 
(utinion i.s unanimous, one judge attends and dtdivers the general 
epiuiou, but. if their ojiinious diil’er, each judge attends in jierson 
and delivers his own ojiinion or concurs in that of one of the other 
judges, as the case may be (./')• 


Attenflanoe 
(if iianticsil 
asscsRois in 
the House. 


(v-) 0 / yaiffiral j43stsws, 

1163. To assist ifc in ihe hearing and deionninalion of Adniirally 
jiaions (l<]ngJinid) and ]\Iaritnno causes (Scotland), tlie House of 
Jjonis may isuinnion the aLt(‘-ndaiice of one or more nautical assessors 
■\vh(‘nev(‘r it deems it expedient to do so, or when cither party in 


Kincr Itecamc distinct fiom the Icj^islalivo a^soinhl}’'of Iho nation, tlie jiosilion 
ol 1 he judges a]>])f‘ars also to hiivo clianped, Thus, in stat. (ir)i{9) ai Uon. S, 
c. 10 (reieired to at p. 01 |j, no place is assij^iied to th(* jinlp^es in tlio 

llouM*. of Jjords, and tioin this titno oiiwaids ihey hotvimo merely the assislanl^ 
ff Iho Ilonpe, whoso aihice could he called for wlien mpiiied. This positjrin 
was dt*iitnt(‘Iy assigned to them hy an oifler of Iho Uou^^o of the 4th June, 
li dO, “ That the Jiord thamvllordoinove Jlia Miip‘sty that he wajuld bn jdeaM’d 
lo nplcr foi wilts to tin* ]ud<;;es, whereby thoY may attend Iho House as 
sir.laiil'" ; see Joiirnnls of the House of Jjords, lOCU, Vol X! , p. »V2 ; 8('erilso 
[Me, ('onstitutional of the House of Lords, pp. 247, 21S. Sindi wnts 

jiK iH»w issued to the judges and also to ilio Attcjimy-General and ^(dicMtoi- 
(«t fe(» title COUKTS, \7d, IX., ]). 2.S 

\' The House only calls upon tho judges for their ad vk'o in rases ol 

imporlaneo and is not hound to accojd their ad\uie even wlion it jh 
mMioTnous {(yVimnell v. 11 {\b\i\ 11 CL & Kn. 155, S27, JL L \ 

the procedure adojit^-d when the judges attend tlie House a'* 
assistants, see AUev v. Floor/ ami Jufither (1897), Journals of the House of 
I.nidP. 1897, Vol, OXXIX., pp. 174, 208-2;55. 

(ff\ (hie.-4ions addressed to the judges may relate either to a prcliminaTy 
point arining before the a])p^'al to wdiic'h it leJcrs is heard i/rand 

J nit Hon Canal ]'A^prtctor6 [\\^U2\ 3 H. L. Oas. 759, 784); or to an ahstraet 
ii’u^sfion of law not having dir^Tt regard to the form of an appeal before the 
iii’Ti.ie f>r to th(^ matters raised by it {Bnqhi v. IJnifon, JIntton v. Bnqhi (1852), 
o H I i I’as, li-ll, 371); or fo a rjnofion of Jaw not ariainfj out of an apjicul 
|‘«tiiol]y I'cl'tin' Iho Iloufie {M’Nai/hMs Oaw (1843), 10 Cl. & I'm. 200, H. fi.)- 
Vh(! juth^os in.iv tlocline to unswor any question addressed to thorn which is 
not strictly coulinod to the Jogal iiitcrpielation of an oxisliiig Act of rarlu^mont 
(oV Lnn<i(m and IVfntminftcr Itmk (1834), 2 Cl.*& Em. 191, U. L.). 

(e) 17ip consideration of the cause is then adjoumod, and an order is made 
to print ihe qiuNtion wliich lias been referred to tlie judges. 

(/) J^jach jndf.'e when he gives bis answer to tho question addressed to him 
must slate tlio reasons upon which his opinions «pe based (A V. JffW* (1844)• 
loaif b'o) ^ 
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ai^ appeal apj)lieH for the appointment of auoli ivssosdora in a luU^r 6. 

addressed to the Clerk of the rarliaments (^). Judicial 

Functions of 

* (vi.) fitUiiiijs for the Ileunng of Causes. the House. 

1154. When the House sits for the hearing of cau.MOs, it Uioiallv 
meets at half-past ton o’clock in the morning, on such days as may 
be ti\e,d by the Lord Chancellor, and continues sitting in its judicial 
ciipacitv until a ipiarter hefore four o’clock (//). I'he business of llm 
day begins with prayots, after which the causes are takeii Jii tlie 
ot'di'r in which they an* down for hearing m the iniiiutes of the 
House h). 

(vii) Ikihetif ('/ JuiUjiiitnf, 


1155. After a cause has heeu fully heard, jiidginent is eilliei'g.i'vn 
forthwith, or its coiihideration is adjourned j>//n' ilw or L" 
specified day (/.). 

WhtMi tlie jud;',iiunt of tlte lloime, is deruered, Hie I.eid 
Cdiancellor, or, in Ins absence, the Lord Spt uker, gives In,'. 0|-niinii 
first, and then the other lords in the ouler ot ilcii piecedcnce i/). 


E’rocodmvT 
with lei^icul 
to delivfi V oi 


(</) Jutlioatuio Af'f, KS'M (»jI & Tl; \'i\t c. iO.J), s. :j: Mautu'ul 
(Sootliind) Act, IMM (*07 it jS Vict. o. (J. I'he atteJidaiiiio uf .sucIi 

ubf>eBsois, ihi'ir ciualiiicatiuiis, the iiieLliiHl oi' tlu‘U' tippoinlmoui, and the loos I • 
ho jiaid to tliOHi, are ro^^iilafid hy oider.s of the JloiifU* made on tlie lOlU ixfid 
loth May, and on tlie 2()tli iS^oveiuliei, ISiM ; see Jtuiriials of the IIoU'^o 
ol LoixIn ISltli, Vol. eXXiV., pp. HT), and ISltl, Vol. ('XXVi , p. ddit; 
&oe also Diiectioiis for Apeiits, parairiaph iiS. 

[h] AVIh'ii the lloiiRG Sits lor jiidu uil biiMiicss, tlie T.oid Ohaorellor or T..07d 
Speaker, as the cute may be, atUr the inaco has bc'on doposilid on ibn woob.if 1: 
and prayeis have been said, inovch'^ to a seat placed in fiont oi a table near tin! 
bar, and the Loida oi Apjieal, who aie al&u piovuled with tables, sit on the two 
liout bniuheH oil (*ach sido of th<‘ liar. Peeis,wlio aie counsel may apiiear and 
ai^UH beloio the IIou^u(seo lit Ktnro'fii (/w/r*/), [l9()o] A. C 4G8 ; and iiute , 
p. 7ol, pos/). English, Scottish, and lu^h counsel have efiual uudn'iicebeloie ih«* 
House' of Lords. They address the House from the bar. It is a yvuioial rule * i 
the House tliat only tw"o counsel shall be hcaid on each side {IL v. (ISl I j, 
10 CL & bin. olH, II. Jj). Eor the practice of theHoiure with rej»aid to hcaiui^;; 
counsel in cases where there are several classes of appellants and res]ionih‘iil^, 
sio Hoiiih Ltitli l*arifih v. Alhm and Edinhvrtjh Parish (1852), 1 Mact]. Il-, 11 1.. ; 
Home V. VruKfle and Ihinifr (1S41), 8 CL & Em. 2GJ, H. L. If luather (oMii>v I 
nor agent upjiear on behalf of one of the parties to an appeal when the caire 
comes on for heanng, it has been usual for the House to adjourn tho liearip^j; 
after ordering the olTotiding jiarty to pay tho costs of the day ; in sonic 
liowever, the appeal has b( en dismissed; see Uomjiamou to tho Standing ()rdei s 
of the House of Jjords on Public ilusincss, p, l;52. On le-arguinent only oi;o 
counsel is heaid on eatdi side. 

(i) When a cause is put dowm for consideration (i.e,twheu tho lIou'^o 
delivers judgment), it is usual to give such eau^e piioiity of any cause which 
stands upponited for hearing. 

(A) A draft copy of e\ery judgment of tho House is drawn up by the Clerk 
of the Parliaments and sent out to the agents of tho various parties in tho 
uiipeal, who are given instructions as to alterations and amendments. Any 
diiference of opinion that may arise as to the form of a judgment is settled by 
the fjord Chancellor. A judgufont may be proved by an examination of tb*' 
Minutes, which can be ubt<»mo(l from the Clerk of the Parliaments; see Diret- 
tions for Agents, paragiaph 41; Yeaily Practice of the Hupieme Court, P.)12, 
p. 1815. A judginont of Ihe House ou a question of law is binding upon the 
House in future cases ; h'c title JimoMKNTs and Ordfrs, Vol. XVill., p. 210. 
• (i) If one of the lords, who was prebcut during the heai’ing of an appeal ui 
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8BCT. 6. As sooji as the Lord Chancellor, or the Lord Speaker, as the case 
Jadicial may be, has delivered his oimiiou, he goes to the woolsack, and, after 
Functions of the other lords have given their opinion, he puts the (juestion, “ Tliaj. 
the House, this judgment [intorlooiitor, decree, or order] he reversed? ” {m). Jf 
the majority of the lords who liave heard tlie cause have given their 
opinions in favour of the appellant, this motion is agreed to ; hut, if 
the House is etpially divided, or if there is a majority against 
n'versing the decision of the court below, the motion is decided in 
tlie negative. If a ease is decided in favour of the respondent, 
therefore, tluj Jjord Chancellor puts the further question, Th^it the 
a])j)eal he dismissed ? ” or, if such is the decision of the House, “ That 
the appeal bo dismissed with costs ?” (u), and the necessary motion 
is Ihon agrt'ed to by the House. 

kSuii-SKrT, 2,— Orn/inal Junsdutton, 

(i ) Impeadaneut, 

Impeach- 1156. All impeaehiiieiit of any individual by the House of 
meut. Couiinons is one of the matters within the original jurisdiction (<») 

of the House of Lords. It is tho most solemn form of trial known to 
Knglish law' (p), ami, although of frequi'iit occurrence in the earlier 

whicli wuH dies bi-foio jiicl^Mueut is delivered, it is tlie 

piacticH t)l the IJoii^o tni liis indp^ment to be lead by one of tht' other lords 
(Ij)ril Jdfitatf V. WeijiiiM, [lil()0]A (b-hS, 051, followinj'f/'a//ojW(//v. f'r«o/(lKl>]), 
•I U. L ) Jf a lord die.s after tlio lioaniif' ot tho evidence, hut bcloro 

judp:nient lias boon pioparod, the lloiif-e inii}’ordoi tho appeal to be ro-ar<>ued 
by one counfetl on outb side {Huuhnn Sleatiishiji (\j, v London Aisumme, [15100] 
A. (J. (i, 9). 

(ai) The question is put in this way in order to ensure that tho rule of tho 
House withrepud to an o<juahty of votiii}?, “ Hi'in/ier /irasitinitnr /no nqinute," is 
cariicdout, by inakinjj; it portootlv iloai which Jiarty in tho a)ip(Ml is the person 
“ /iK/aH«,'’ 1.0., tho perMtu who wishes to Ujdiold tho dociMon of tho court 
below; sec note (/'), ji. dill, utile, see also Curr v. Ihwltr [Ihnrii), Lid. (ISHI)}, 
Journals of tbe ifouse of iA»rdH, iSbJ, VoJ. t'XV , p. 401; I'aijuin, Ltd, 
Jhiiiichik {Jdrinerli/ Iloldui), 15)0(1, Joninuls of tbo House of Lords, liKKi, 
Vol. tbVAXVlII , I*. lUO , [15)0(jJ A, US. (.'ohts are ne\er given in a case 
where an wpiality ot votiag occurs 

(m) The jurisdiction ol tho House with regaid to costs, including costs in the 
C(uirt b('iow, IS inherent in the House itself and does not depend iqioii any 
st.Uutc [.Miiinlusl'T, t^hefftdd, and Linritlnt./aie liatl. Co. v. Lonraeier Union 
(Inardiunt., [Is'SlTJ 1 Ci. H 117, A., IVed I/uin Union (hiardians \ 

>‘'Y. .]fatl/uu', Lifluii'l ({teen (Chindiirnrdfnn, ete.), [1S5)G] A. (1 477; BrocUenhii 
. V. JVaiKmwce yjaiii/ift'/[IsDii] A. (1. 17.‘{), Ji’or the rules as to applica¬ 

tion for coats etc., and the cuforccnieiit of their payment, see Yearly J^rac.tice 
ot the Supreirie ('01114., UlTJ, pp 1812 -1811. In all cases where the llousi* 
makes an onlor for tho ])ayinoiit of coats, the bill of costs must be cortilied 
bv lie Clerk of tli* Parhament.s or the Clerk Assistant, after it Las been taxed 
by a taxing otlicer appointed by the ('lurk of tho I'arliamenta tStuiidiny Orders 
<4 the iloiiso of JjOi'ds (Judifial J'usiiiess), 1911, No JO). 

(e) Tbo House of Ijords also jkin-s*s.so 8 original jurisdiction (1) as a court of 
justice lor tbe trial of peers and jicerosses m eerlaiu cases (see p. 65.‘I, 'post) ; 
{'I] m clamiB to peerages (see p. G2o,<inte ; title PlsisitivaES ANW lUONlTiES), and 
in cianiiH of Scottish or Irish jieeis to vote at the election of representative peers 
(see pp. G25, G27, note (u), ante) , (,‘5) m enforcinff the observance and in punimiuig 
any bioach of its own privileges (see p. 790, post). For the original jurisdiction 
of the Jloubo of Lords generull), see titlo (JouiiTs, Vol, IX., pp. 19 et seij. 

(p) The procewlingH ujhjh .oi iinpeachuieiit are not brought to a conclusion 
eithei by a prorogation or a di',..,olutiou of Parliament, see 4 Hatsell, Pre¬ 
cedents ot Parliuraent, od. IGbS, pp. 27^, 274, n. In some cases, however? 
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periods of English history, has not been resorted to since the year 
1806 (q). 

, In an impeachment the Commons are the accusers and the Lords 
are the judges, “exercising at once the functions of a High Court of 
Justice and of a jury ” (?•), 

1157. By the law of rarliainent any person, whether a j)oer or a 
commoner, may l)e impeaclied by the House of Commons for any 
crime or misdemeanour (»). No person so accused may plead a 
pardon under tlie (ireat Seal of Ejigland in extenuation of the 
crime or misdemeanour for which he is impeached (/h but, after 
judgment has been delivered l)y the Lords, it is lawful for the Crown 
to pardon or reprieve the guilty person 

1158. The right to institute an impeachment belongs exclusivelv I n 
the House of Commons, and a motion must be made and agreed to 
in that House before any ])roceedings with regard to an inipeacli- 
ment can be ])egun (r). 

AVhen a motion for an impeachment h;is been agrei d to by 
the Commons, the member who made tlu‘. moiio]i in (jiicstion is 
instructed to go to the Ifouse of Lords, and at the bai of Unit 
Jlouse to impeach the ollendor of high crimes and misdemeanours 
“ in the name of the House of Commons, and of all the Commons 
of the United Kingdom of Great Britain and Ireland,” at the same 
time acquainting tlie Lords that the House of Commons “will, in 
due time, exhibit iiarticular articles against him, and make good the 
same.” 

1159. After this message has heem convoyed to the House of 
Lords, the Commons appoint a commitlee to draw uj) the articles of 
impeachment, which, as soon as tliey have been agreed to l\v the 
House, are sent up to the House of Lords (k), where an order is 
made for a copy of the articles to he granted to the accused jierson, 
to each of which ho is directed to put in his answer Avilhin a 
specified time (.i). 


t-pociiil Acts have Ih’Cii passed to provitlc thut an inipi.ichineiit slimild l.qise 
by lOiibon dt a pioiof^alioii or a dissolution, e </, m the ohm'-s of Warren Uastiiiiis 
and Lord Melville, (stat. (17S0)ll()(ieo.c. 9<i, and stal {isO.'j) ■{.')(loo. .'J, c. Ilia), 
((/) The impeachment of Viscount Melville; ste nol(> (c). inf/a. 

(r) May, J’arb.itiKMitary I’ractice, 11th ed., p. .'ll. For tin* jiositioii ol the 
lords spiritnal in an inipeacluuent, sec ]>. 021, uiitf. , 

(,f) May, I’.nlianu'iit.ii V ibnclu'i', 11th ed., ]> 000, sc'i* al-o t IJalscll, Ibo- 
cod(*nts of I’ailianiont, ed. 1818, Appendix No. 10. • 

(/) Act of Settlement (12 A 10 Will. 0, c 2), s. O. 

(a) May, I'arhainentary I’ractice, lltlied , j). 007. 

(c) h’or a. full account of the jiroeeodings of the two Jlon.'-c's willi rep.ird to an 
impeachment, woo the account of tho trial of Viscount Mi'lville (1800), 2'.I 
iState Tr. iidO—000. 

{w) When they send up tho original arIJolos of mijx'achmcnt, the t’oTninons 
always reserve to themselves tin? liberty of exhibitiiif; any other articles winch 
may afterwards occur to them to be m'cossary. If such other articles are 
exhibited, they are conveyed to the House of Lords in tho same way as tho 
original articles, and the accused person is given an o]iporlunity of putting m 
his answers to them. 

• (r) As soon as the articles of impeachment have been exhibited the accused 
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>sbct. <5. These answers, when they liave been delivered to the House of 
Judicial Lords, are communicated by means of a meswige to the House of 
Functions of Commons, and that Jfonse may put in replications, if it is deemed 
tb® Hops®- necessary. 


Procedure on U 60 . The day for tlie liearing of an impeachment is fixed by fbe 
^^oPse of Lords (a). If a peer is being impeached, the trial is 
presided over by a Lord High Steward, who is B})ecial]y appointed 
for the occasion by tlie Crown (/;); hut, if the aceusiid person is a 
fiommoner, the duty is performed by tlie Lord Cliaiicollor or tin- 
Jjord Keeper of the Great Seal for the time heing, Tlie ('onimons 
alt,end the trial as a cominiilec of the whole. House, and their case 
is put forward by certain of theinnembers whom the Houseajipoints 
as its managers to prepare the evidence and conduct tlie prohecution 
on its liehalf. The accused person is empowered to suininon 
witnesses and may employ counsel in his deftnre. 


lion nni) 
delivery of 
judgmynl. 


1161. ''Vhen tlie case has beeji fully heard, the Lords delm-iuino 
vlmther the charges against the defendant have been proved. Kach 
uilicJo of ilip, Htipe.vinnent i.s treated se])!nMlely, the lj''rd High 
Steward, or the herd Chancellor, as the case iiuiy he, ashing eai'h 
])e,cr in turn (lx ginning w’iili tlu' junior harmi) wdieiher the deien- 
(hint is guilty, or not guilty, of the crime charged therein. Jn rejilv 
t'l Lies ijue.st'oa, each })eor, standing up in his jilace and laying Jus 
i;i;ht, h.Mul upon liis breast, answers in the words “guiltv for “not 
gui!ly”i upon ray lionoiir.” As soon as every peer present lias 
given his opinion upon every article of the" imjieaclnnent. tin- 
numbers are cast up. and the result ot the trial is then nnuouiiced 
by the Lord High Steward, or the Lord Chancellor, as tlie case 
may he. 

Jf the accused person is declared to he not guiltv, ho is inforun'd 
ih!!t ho is acquitted, and the proceedings a re then at an end (r ): if Ik' is 
( h'-Iared i.o ha guilty, lie may plead mattors in arrest of judgmenl, 
and in no case is judgment delivi'.red by tlie Lords until it has been 
donu)tided by tlie Spiaker on behalf of the Commons (d). 


j>nr. pinv 1)0 ult iohcd. ff ho .1 poor, ho i.. rnmniittod l)j' ordoi of the 'Hoii-o 
ol u’l]-. jn s.ifp cu-itndy to the fjoiitIonian T^shoi of the Jlh'-k Kod the ( h-o 
of the Eiul of Oxlord in ITld. Journals of the House of Lords, 171.% Vol. XX , 
p.]]2); if he is a oommonor, tlie House of Ooratnonsorde".. its Sorje.mt-cit-.Uni’ 
to attach him and to keep him under aiTpst until the House oi' Lord- ordi'is. 
Ilio (ioutlomun Usher of the lilack Hod to lake him into eastodv (see the case 
ol l)r. Rachrtvercll, Journiils of the House ol (’omiiioiiri, 1709, Vol. XVI., p '1V2). 
Thi- T.ords may adrjit any aceusc-)! ji-rsoii to hail. 

{<i\ TIic tnal of an impeiehiri'nt may take place in the House of fjords or 
i'l Wostmmstor Hall; see (■■i-.e of Vi-oount Helville,-where an address w.is 
"i-d'-n.-l hy the House of Lords puyiug His Miiostv to giv('diri'otions lor the 
j)ro])ira1ion of a pliico in Wostnimstcr Hidl'for tlio trial (l»aiii.imoutarv 
J)f>h'ites, 1‘Vsi S'Uios, V(d. VI., ]). ,'i,77), 

[!>) .See May, rarliaincntary rraotiee, lUhed ,p. 00.?: and see title Crtminau 
T.mv AVI) I’KocKUiTiiK, VoL IX, p. 20.'». In tlijrase of Viscount McIvillc.Jiow- 
ever, the trial was presided over hv ]jord Erskine, tho lord Chancellor. 

(' j After the eonelnsion of tlie trial, both tho Lords and Oommons adjourn to 
^hoir own Houses. In tho House of Lords an order is made for tho proceed¬ 
ings in the trial to be printc'd and published. In tho House of Hominons a 
motion is maflethan^g the in niagors for their services in tho trial. 

(if) 8ee the res. 'lution of tho ('omnioQB on the occasion of tho impoaohineut of 
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(ii.) Trvxl of a Peer ly hit Ptm. Bkct. 6. 


1162. The right to be tried by the House of Lords if Parliament 
?8 sitting, or in the Court of the Lord High Steward if it is not 
sitting, belongs to any peer or peeress against whom an indictment 
has been found for treason, misprision of treason, felony 
misprision of felony (r). 


or 


Judicial 
Functions 01 
the House. 

Rl8:ht of s 
peer to be 
tried by his 


1163. An indictment is found in the usual way, and the House 
of Lords is informed of the fact by means of a letter addressed by 
the judge of the court to the Lord Chancellor, acquainting him mentofa 
that a true bill for tlie offence committed has been returned into P®*'*’ to i^rd 
court against the peer or peeress (/). The Lord Chancellor com- Butwe^' 
municates this information to the House, and a committee is quenfpro- 
appointed to inspect the Journals in order to find out the procedure ceedfnKs in 
which has been adopted in former cases, and to consider the 
proper methods to bring the accused peer or peeress to a speedy 
trial {if). 

This committee is given power to report from time to lime to the 
House, and as soon as it has issued its first report stating a suitable 
day for the trial to he held, an address to the Sovereign is drawn 
up informing him of the date which has been fixed, and desiring 
him to appoint a Lord High Steward to continue during the trial (/i). 


the Earl of Wiuton in 1721, “ That it is not parliamentary for their lordships to 
pive judgment until the same be first demandt'd by thii House ” (Journals of 
the House of Commons, 1716. Vol. XVIII, p. 405). For the form in which 
the Commons demand judgment, eee 4 Hatsell, Precedents of Parliament, 
od. 181S, p. 232, n. Except in the case of a capital offence, it would appear 
that in an impeachment the House of Lords has the power to inflict any 
punishraont which it deems expedient: see the sentences passed on Viscount 
St. Alban (Journals of the House of Lords^ 1621, Vol. HI., pp. 105, 106); on 
(roudel and others [ihid., 1608, Vol. XVL, pp. 337, 338); on Dr. Saohoverell 
1709, Vol. XIX., pp. 121, 122); aud on Lord Macclesfield {iM., 1725, 
Vol. XXII, p. 560). 

(f) Standing Orders of the House of Lords (Public Busino<*s), 1902, No. 72 ; 
and see titles CouBTS, Vol. IX.. pp 19,26; Cbiminal Law asd Pbocuucbk, 
Vol. IX., p. 270; PebractES and Dignities. For a misdemeanour, a peer or 
peeress is tried bv a jury in the same way as a commoner ; see R. r. Iowa’ (Lot d) 
(1612), 1 Bulst. 197. 

(/) A bill of indictment against a peer or pf'eress i« removed before the 
House of Lords by means of a motion made by the Lord Chancellor and agreed 
to by the House, and a writ of rfirtioran is issued under the Great Seal for the 
purpose. The clerk of tho court in which the indic'tracnt has been found 
attends at tho bar with the wiit of certiorari; see proceedings in the trial of 
Kirl Russell (Journals of tho IIouso of Lords, 1901, Vol. ('XXXIIT., pp. 224 
ft trq.; see, further, titles Criminal L^w and Procedure, Vol. IX., p, 270; 
Crown Practice, Vol. X., p]). 157 et a&i. 

(g) In obedience to an order of the House, tho Gentleman Usher of tho 
Black Bod takes tho accused person into his custody and brings him to the 
bar of the House, and the Tjord Chancellor then acquaints him of the charge 
which has been brought against him and asks him whetlier he has anything to 
offer to the House. It is then open to the accused person to present a petition 
praying that the hearing of thfi case may be postponed until he has had time 
to prepare his answer to tho indictment. It is usual for the House to agree to 
SUM a petition and to admit the accused person to bail. 

(h) A further address is presented to the Hovereign requesting him to order 
^ that a sufficient police force be in attendance to keep clear the approaches to 

the House during the trial. 
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Parliament. 


Sect. 6. 1164 . As soon as the niiswor of tlie Sovereign signifying his 

Judicial willingness to appoint a Lord High Steward has been made known to 

FunctionB of the House, an order is made summoning the accused peer to appear, 
the House, the bar of the House on the day appointed for the trial in order 
Procedure at to answer the indictment which has been hrmiglit against him, 
hearing. and the Clerk of the Parliaments is authorised to summon such 
witnesses as may bo desired by the Crown and the accused 
peer (?). 

Upon the day ajipointed for the trial, th(' lords, wearing their 
robes, assemble in the House ot Lords, and are called over by the 
Clerk of the Parliaments (/.), after which they adjourn to the place 
in which it has been arranged for the trial to take place 

The commission under the Great Real appointing a Lord High 
Steward to preside over the tiial is then read by the Clerk of the 
Crown in Chancery, after which the Lord High Stew'ard is presented 
with his staff of office by Garter King of Arms and the Gentleman 
Usher of the Ulack Hod (/a). 

1165. As soon as llie trial has been conchuled, Ihe lords (») 
adioiirn to tlie House oi Jjorils to consider their judgment. When 
this has been agreed to, they n'tnru to the jdace in which the trial 
has been held, and their judgment is delivered by the Lord High 
Steward, aih'i whicli he di'clares that the jiroceedings are at an 
end, and directs that proclamation be made tor dissolving his 
commission. M hen this has been done, he breaks liis staff of office 
in two and declares the commission to he dissolved, and tlie House 
then adjourns during pleasure. 


Determina¬ 
tion and 
delivery of 
lud^^racnt h} 
the peeia. 


f/) Tho faff flint A peei acts ay a jmlgo in tho trial docB not invalidato hi’< 
eoinpetoiu a witn# seo title EvU)F^^ i, Vul. XIJI., p ^70. 

(/t) AVlieTi the IJouso ib called o\er, tbo ii.nne of the jniiioi baron i*^ called 
first. 

{f\ The officer'-, attendant'-, ludjre'j, and lords proceed to the appointed phce 
under the direction of Oartei Ein;^ of Arms Xo one is allowed to bo covered at 
the trial except the lords. The a(cubed peei or peeiess is allowed a seat within 
the bar, but must be un< o\eied and without lohey. 

(m) Although the Lord High i^teward presides over the trial, the lordb are the 
ludgps jsee title® Oottris, Vol IX , y 2. , Ckimlv\l L\w and PKOOFDrRE, 
Vol IX , p ‘J70), and all pers<ms who maj have occasion to speak to the comt 
must address themsehos to the Imdh in general and not to the Lord High 
Stcwaid. Any proclamation wliidi is made during the course <»f tlic trial must 
be made in the name of the Soveieign. As to the position of the liordHigh 
Steward in his own court, see title ('ornrs, Vol. IX , p 2d. 

i n) livery lerd, when ho gives hm judirment, does ho in the manner described 
in an inijic iclnneiit, ^eo p. h»V2, ante. Eor tlie poyition of the lords yjiiritual in 
till’' tiidl of a pi Cl, see p. 021, ante. 



Part ITT.— Tke Hdusfi op Commons. 


Part III.—The House of Commons. 


Skct. l.-Compositinn. 

Sub-Skit. ].-/« GenmiL 

U66. Tlie House o£ (/omiiions consists of (>70 ineiiibei’s, 4% of 
whom aro elected as rej)reselltatives of England and "Wales, 7‘i of <>£ i su oE 
Scotland, and 103 of Ireland (o). 

Members of the House of Commons \sho are not in receijit SiiUn-hoi 
of salaries as ministers of the Crown, as officers of the House itself, 
or as officers ol 11 is Majesty’s household, are paid a salary of £100 
a yinir ( p ). 

Seii-Sucr. ‘2—ftrr Mvuihinfhtji. 

1167. Certain ))ersons are disqualiliud eitlier at common law or Di. inaiifica- 
by statute for sitting or v’otiiig in the House of Commons (#/). If it 0 (* ^fen- 

is alle.ged that any candidate who has been elected to be a menilxu’ 
of I’arllament is thus diwpialilied, his right to sit and vote in the ,seof 
House of Commons must he decided by the House itself, or, if the Ooumons. 
alleged disqualification has been raised in a ptdition under the 
Parliamentary Elections Act, 1868 (/•;, by the judges a])poiiited to 
try such petitions («). 

1168. It is clear at common law that a woman cannot be elected Women, 
to serve in J^irliameut (a). 


Sub-Skit. /m (h»emL 


(«) EedistribuHoii of Seats Act, 1S86 (48 it 49 Vict. c. 2:j). Seats in tbo 
House of Commons aie distributed as follows, namely;— 


Eiiii:L‘ui(l and Wales 

(bounties. 
2rj:{ ’ 

lloroughs. 

237 

UiiivorMities. 

/> 

Scotland . 


31 

2 

Ireland . 


lU 

2 


;577 

284 

9 


As to tho election of meinbors, sec title Euections, Vol XIT., jip. 139 d seq.f 
ft m/. 

(p) Appropriation Act, 1911 (1 &'2 Goo. 5, o. 15) 

(y) If an ol)jcction is laisod as to the qualification of a cundidate whou ho is 
nominated it is not the duty of tho returuinji; officer to dotcirminc the question 
(»f tho candidate's qualification, luiless the nomination is obviouely an ahiise of 
the right of nomination {'1 llogers on Elections, 18th od., pp 9t5, 97). Notico 
may be given of a candidate’s disqualification at any time before the close of 
the poll The oflVct of such a notico is that all votes which are given to a 
disqualified candidate after the publication of tho notice fnav he treated na ir 
they had not hoen given. It tho disqualifiod candidate is elected, therefore, 
and a petition is broiiglit ag-auist his i-eturn, the candidate next on the poll may 
he declared elected if, after tahing away the votes given to the successful 
candidate after tho piihliciitiou of the notice of his disqualification, the latter 
IS found to bo in a muionty to the other candidate. If no notice of a successful 
candidate’s diaqinihlicalion is given before tho close of the poll and he is 
luidfeated on petition, tho cundidate next on the poll is not entitled to tho scat, 
and a fresh election must take place. 

(r) 31 & 32 Vict. c 125 

(s) For the practice of tho House of Commons with regard to controverted 
elections, see ])p. 787 ei so/., 

• (a) See I Wliitelocko on thu King’s Writ, p. 470. 



S«!OT. 1. 
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Lunatics. 


Peers. 


rAKI.IAHtMT. 

lies. tt would appear that infants have always l)een debarred liy 
the law of Parliament from sitting and voting in tlie House of 
Commons {h), but before the reign of William III. iiifunc^y wjvs not^ 
a statutory disability, although it was subsequently provided by Act* 
of Parliament that no person under the age of twenty-one year.s 
should vote at an election of a member of the House of Commons, 
or be elected as a member of tliat House (c). 

1170. An alien is disqualified for sitting in Parliament mless he 
becomes a naturalised British citizen, either by means of a private 
Act of Parliament (d) or by obtaining a certificate of naturalisation 
from the Secretary of State {e), when he becomes entithjd .o all the 
political and other rights, powers, and privileges to which a natural- 
born British subject is entitled. 

1171. Menial imbecility disqualifies a person for sitting and 
voting in the House of Commons (/). If a member after his election 
to the liouso is received, or committed into, or detained in any 
asylum or other place as a lunatic, it is the duty of the court, judge, 
magistrate, or other person upon whose certificate or oi‘(h;r the 
member has been thus dealt with, to .send a certificate to the Speaker 
acquainting him of the fact. Tlie case is then dealt with under 
prescribed statutpry provisions and, if tlio member is certified 
to be insane by the Commissioners in Lunacy, he is no loiigtr 
capable of sitting or voting in the House Iff). 

1172. Every peer of the United Kingdom or Scotland, whether 
he is a lord of Parliament or not and every representative 


(b) See 2 Hatsell, Precedents of Pailiament, ed. 1818, pp. 9—11. For the 
definition of “infant,” see title Invants and Chiluken, Vol. XVIL, pp. -l.'J ef sei/ 

(c) Stat. (1690) 7 & 8 Will. 3, c. 25, s. 7. The same rule was aiiplicd to 
Scotland by the Union with Scotland Act, 1706 (6 Anne, c. 11), s. 6, and to 
lieland by the railiumentary Elections (Ireland) Act, 1823(4 Goo, 4, c. 

B. 74. Aft(‘r the paesiuj' of thefco Acts, minors sat m the Ilou.se of Corimiouh, 
but they have not done so wnoe the 2>3aH]iig of the Reprchfiitution of the 
People Act, 18.32 (2 & 3 Will. 4, c. 45); seo 1 Anson, Law and Custom of tlio 
Constitution, 4t]i ed., p. 78. 

(d) For the jirocedure with regard to a naturalisation Pill, see title Aliens, 
Vol. I, pp. 31.1, 316, and see p. 761, post. 

(e) Naturalization Act, 1870(33 & 34 Viet. c. 14), s. 7; sec Gtio Aliens, 
Vol. I., pp. .313 et seq. 

(/) D’Ewes, Journals of all the Parliaments in the reign of Quoeii Elizahetli, 
ed. 1.566, p. 126. For the genenil law relating to hinatius and idiot.s, see title 
Ldnatics avd Persons of Unsofnu Mind, Vol XTX., pp. 389 tf «y. 

iff) Lunacy (Vacating of Seats) Act, 1886 (49 & 50 Vict. c. 16), b. 2. For the 
procedure adopted id such cases, see pp. 788, 789, 

\li) Th(‘ fact of his Bucccssiuii to a peerage of the United Kingdom disables 
the person so succeeding from being elected to, or from sitting or voting in, tho 
Hetuse of t'ommons. When a menibcr of the llouse succeeds to a peernge which 
entitles him to receive a writ of Bumuions to the llouse of Lords, it is not the 
practice of the House of Commons to declare his seat vacant until the issue of 
such wwt of summons from the thrown. But in ^le case of a member sucfoedmg 
to a Scottish peerage, tho poesossiou of which does not entitle its holder to 
receive a wiit of summons to the House of Lords, tho House of Coiunioim 
declares lus seat vacant upon such evidence of the death of his predecessor and 
of his bUccHspion to tire title a- it considers fit and sufficient. Tf <i meinher who 
fcwa 6U. joeded to a peerage which entitles him to receive a writ ol summons W, 
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p(>€r of Ireland, is disqualified for siLting in the House of 
Commons (f). 

• U73. It would appear that the clergy of the Church of England 
from an early date have been held incapable by law of ait Ling in 
the House of Commons {k). No statute upon the subject existed, 
however, until 1801, when it was provided that any person who 
had been ordained a priest or deacon, or who was a minister of 
the Church of Scotland, was incapable of being elected a memlfor of 
the House of Commons; and, further, that if any person, after his 
election to the House of Commons, was ordained to the office of priest 
or deacoti, or became a mimater of the Church of Scotland, he should 
vacate his seat, a penalty of i,'500 for every day in which such 
person continued to sit or vote in the House oi Commons being 
imposed (/). 

Any person in holy orders in the (fiiureh of Itoiiio is 
incapable of being elected to sit in Parliament, and, if any 
])frson wlio has been elected to the House of Commons aftei'wards 
lakes or receives such holy orders, he must vacate his ae,at, and, if 
he presumes to sit or vote in the House, renders hiinseU lial.le to 
the penalty already mentioned (m). 

1174. Persons who have been convicted of treason or felony («). 
or who have been found guilty of corrupt or illegal practices at 


the House of Lords delays or lefuses to apply for such writ, the lloiit-e of 
Coramous is entitled to ascoitam the fact of liis succession by such inquiry and 
u]>ou such evidence us it considei’s appropiiuto to the case; see lieport Iioui (ho 
Select (.'oinmitteo of the Ilouse of Connnous on llouse of (Jonimons (Vacating 
of Seats), 1S96, House of Commons Paper, 27-; and Report from the tlcloct 
(.'oinuiittee of tho House of Coromons on the Earldom of Selboruo, ISDo, House 
of Commons Pajier, o02. 

(?) For the position of Irish peers, see pp. 024, 626, G27, ante. 

(/r) iSco 1 El. Com. 175; 2 Uatsell, Precedents of Paiiuiment, ed. ISIS, 
pp. 12—17. 

(1) House of Commons (Clergy Disqualification) Act, 1801 (41 Goo. 3, c. 53), 
e. 2. A piiest or deiicou of the Church of England who re]iu(j[uibhcs hia 
orders is no longer disqualified for sitting in tho House of Commons; see title 
Ecci.esiastical Law, Vol. XL, pp, 557, 659. 

{ill) Roman ('latholic Relief Act, 1829 (10 Geo, 4, c. 7), s. 9; and see tit’e 
EcclksustICAl Law, Vol. XI., pp. 804, 805. Ministers of Proteslant noncon¬ 
formist religious bodies are capable of being elected to ineuiborship of the 
House of Commons; see title EcciiEsrASTiCAi. Law, Vol. XI., pp. 811, iSlJ. 
As to Quakers, Hiiiturians, and Jews, see ihid , pp. 822, 821. 

(«) See Forfeiture Act, 1870 (!W & 34 Viet. c. 23), s. 2 : title Cbivikal Law 
ANn PROOEimRE, Vol. IX., pp. 428, 429. Reforo the passino; of this A<'t it v ns 
clearly established at common law that a pei son attainted or adjudged guilty 
of treason or felony could not be elected to the House of Commons before the 
expiration of his sentence (see tho case of John Mitchcl, 18th Kebriuiry, 1875, 
Journals of the House of Commons, 1875, Vol. CXXX., p. 52 ; Parliamentan'" 
Debates, Thud Series, V«>1. t'CXXlI., p. 511; May, Parliamentary l^ractice, 
11th od., p, 34, n.; for a later case, see that of Alfred Arthur Lynch, 2nd March, 
1903,«JoumalB of the House of Commons, 1903, Vol. CIjVIIL, p, 40). A person 
who has been convicted of a iniscleraeanour and sentenced to a shorter period of 
impiisonment than twelve months without hard labour is not disqualilied from 
being elected u member of the House of Commons, if a person who has been 
thus sentenced is already a member of the House ami is expelled from the 
|iouae, he may bo ngatn elocted, theiefore, to sit in purliamont. 
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fARIJAMEMt. 

parliametitary elections («), a**© subject to certain flisqnallfica* 
tions. 

U75. A })ersoji wlio lias boon adjudged bankrupt is incapable oV 
being elected as a nieinbi'r of the House of Coniinons, or, if lut is 
already a ineniber, of sitting or voting in that House or of serving 
upon any of its coniniittees. The sent of any ineniber who has 
been adjiidg(’d baukrM])t falls vacant six montlis after the date of 
the adjudication, unless within that period the adjudication against 
him is annulled or luj obtains his discharge from the, emirt with a 
certificate stating that Ins bankruptcy was duo to no nuscondiict 
u])on bis part (p). 

1176. Any person who bolds a pension from tlu) Chown either 
during pleasure, or for a term of year,s, whether such pension is 
held by the person himself or by another in trust for him, and any 
person who leceives a sum of money as of royal bounty more than 
once in three years, is discpialified for being elected to, or for sitting 
or voting in, the House of Commons (a). 

This disqualification no longer exists in the case, of any person 
who holds a pension granted for service rendered in tlie Civil 
Service or the Diplomatic Service (/>). 

1177- Any person who, directly or indirectly, holds for his own 


{(>) See title Eltsctions, Vol. XII., pp. 257—.'JUH, 483, 481. 

(/)) I’aiikruptcy Act, 1883 (40 & 47 Viet. c. 52), ss. 32, 33; see title Hank- 
AND Insolvency, Y«)l. II , p. 88. A member iiicuiM no penalty bv 
cunUnumg to sit or vote in the of (’oiutiious after he has been ailiudgtul 

bankrupt, llo can continue, therefore, to rtiKcharge liis duties as a member ot 
Parliament for a period of .six monllia, unless notice is taken of his jire-seuco in 
the ilouae and an ordei is made hy the House for him to withdraw (see 
Jouruala of the Ilouso of Commons, 1858, Vol. CX111., p. 22b , for the jiroceduro 
when a inomhcr is adjudged hinkrupt during a prorogation, see pp. 7811, 7b0, 
/lost). Tlie llankruptcy Act, 1890 (63 & 54 Viot. c. 71), s. 9, jivovidos that no 
disqualification which aiises under the Bankiiiptcy Act, 18S3 (4(5 & 47 Vicl. 
c. 52), a. 32, shall exceed a period of five years from the iliito of a dischaige 
granted under the piovisions of either Act. These provisions apply only 
to England. In Scotland the fksciualiflcatkvns above referred to have been 
made to apply, with certaii. modifications; see liankruptcy Frauds and J)is- 
ahilitioH (Scotlanil) Act, 1884 (47 & 48 Viet. c. 10), se. 5,6. Jii Ireland the law is 
different. A person who has boon adjudged bankrupt in England or S<-otlan(l 
may not bo electt'il to represent any constituency in the United Kingdom, but 
a person who has been adjudged bankrupt in Ireland may bo elected to 
lopresent an English or Scottish constituency, and a member of the House 
who represouts an Irish constituency does not vacate his seat until a period of 
one 3ear has elapsarl after ho has been adjudged bankrupt; see Bankruptcy 
(Ireland) Amendment Act, 1872 (35 & 30 Vict, c. 58), as. 41, 42. 

^u) Succession to Crown Act, 1707 (0 Anno, c. 41), s. 24 ; Crown Pensioners 
IHs'iuiibficat’.on Act, 1716 (1 Goo. 1, stat. 2, c. 56); (l)ivil List and Secret 
Semce Money Act, 1782 (22 Goo. 3, c. 82), 8.30. By the Succession to the 
(.Town Act, 1707 (6 Anno, c. 41), s. 28 (which applies to pensioners during 
pleasure), a penalty of £500 can bo recovered from any person so disqualified 
who sits or votes in the House of Commons; hut under the Crown I'eiisiSners 
Disqualification Act, 1715 (1 Geo. 1, stat. 2, c. 56), s. 2 (which applies to 
pensioners for a term of years) a fine of £20 may be recovered for every day 
on which the dihqualified poiron sits or votes. 

(h) I'eiisioiiers Civil Disabilities Belief Act, 1869 (32 & 33 Vict. c. 15), s. 1 i 
Diplomatic Salaries, etc, Act, 1869 (32 & 33 Vict. c. 43), s, 17. * 
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use or benefit, in the whole or in part, any contract with any 
person or persons, for or on account of the public service, is 
incapable of being elected to, or of sitting or voting in, the House 
of Commons (c). 

1178. The holding of certain offices either (1) altogether dis¬ 
qualifies the holders for being elected as members of the House 
of Commons, or, if already elected, for continuing to sit or vote in 
that assembly; or (2) necessitates the vacation of their seats by 
members appointed to fill them, without, however, preventing their 
re-election. 

The disability to sit in the House of Commons which attaches 
to the holding of ofiice in almost every case has been created by 
statute ((f), although in respect of some offices a disability has 
always existed by the law of Parliament (c). 

1179. Any person who accepts an office of pi ofit under the Crown, 
created since the 2.'jth October, 170.5, is incapable of being electeil 
to, or, if already elected, of continuing to sit or vote in, the House 
of Commons (/), unless a statutory excH'jition has been made 


(f) Iloiisp of CoiiimoTiH (Disiiualiliciitioii) Ael, 1781.’ (122 Oet) c. -15), ss. 1. 2. 
Tho Act iinpoResa penalty ofi’oOOin tho fuse of aiiy ihsqualitied person who sits 
or votes in the House {lind , b. 9). The Act does not extend to incorporateit 
Irfldmg compiinies where tho contract is made for tho jifeneral benefit of tho 
eojupaiiy [ihid., s. 3); see 2 llogois on Elections, 18th ed., pp. 27—2t). The 
])idv]si(mH of the Act were extended to Ireland by the House of (5iminona 
1 (j.squalific.ations Act, 18t)l (41 (leo. ll, c .')2), b 4. 

(d) The legislation upon this subject dates fiom the period iimneiliatelv 
following the Revolution of 1688, when the House of ComiuoiiB was extremely 
jealous of any interference in its proceedings upon the part of tho ('’rown. 
Itnring (ho reign of William 111. two Acts were passed disqualifying coin- 
missiouors of stamps and excise for sitting in the House of (Vmmons, and a 
stringent provision was inserted in the Act of Settlement (12 A: 1.1 Will. 6, o 2'i, 
h. to make any person who hold an office or place of profit under the Crown 
incapable of serving as a member of the House of C'ominons. Tins piovision 
was repealed in 170.7 (see stat. (170.7) 4 & 5 Anno, c. 20, r« 27, 2S), and two 
years later the Suecession to the Crown Act, 1707 (6 Anne, c 41). w'as passed, 
ihe provisions of which form the basis of the piesent law with legard to dis¬ 
qualification incurred by the holding of olficPH; see 1 Ans'oii, Law and Custom 
of the Constitution, 4th ed.. p 83. 

(c) With the exception of the Master of the Rolls, who became disqu.ilificd 
by vu-tue of the Judicature Act, 1875 (38 & 30 Viet. c. 77), s. .7, the judges have 
always IxHm excluded from the House of Commons by the law of r.irliainent 
for the reason that they were tho assistants of the other House; see Yearly 
Practice of the Supremo Court, 1012. p. 132.7. The Attornev-CTenorul usixf 
ff>nn©rly to be excluded for tho same reason, although ajiiiarontly tho Sobeitor- 
(roncral has always been allowed to sit in the House of ('oinuions : see 2 Jlatsell, 
Precedents of I’ailiament, ed. 1818, pp. 26—20. Sheriffs used formerly to be 
disqualified altogether for sitting in the House of Common.s, although cvontunlly 
tho disqualification of a Bhoriii' appears to have been limited to an incapaciti’- 
to be elected for his own county; but that considerable uncertainty existed 
with regaixl to this matter is proved by a resolution of tho House of Commons 
in 1789 declaring that the nomination of any of its members as a sheriff was a 
breach of th" privileges of thef House; see ihid., pp. 30—34; and see title 
Hheriffs and Bailiffs. 

(/) Succession to the Crown Act, 1707 (6 Anne, e. 41), s. 24, which has been 
held to apply not only to new offices accepted directly from the Crown, but also 
to now offices the appointment to which is vested in some authority under the 
♦'rown, and also to new offices created by Parliament for tho service of the 
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exempting the ofiSee in question from the provisions of the Act passed 
in that year (g); and any meniber of the House who accepts an office 
of profit under the Crown, which w'as in existence before that date, 
must thereupon resign Ijis seat and again submit himself for 
election (//). 

U 80 . In addition to the statutory disqualifications referred to 
in the preceding paragraphs (i) and to the other disqualifications to 
which allusion has already been made (k), the holders of many offices 
have l)een definitely excluded by Parliament from sitting in the 
House of Commons. Such incapacity generally attaches to persons 

State the appointment to which is vested in the Crown. (For a list of new 
offices cieated since the 25th October, 1705, to which this provision applies, see 
2 Rof^eis on Elections, 18th ed., pp. 15—17.) In Ireland, any peison who 
accepts a now office under the Lord Lieutenant created since the i)as6ing of an 
Act of the Irish Parliament (stat. (1793) 33 Geo. 3, c. 41 (Irish)) is macio lucapabln 
of sitting or voting in the Ilouse of Commons by the House of Commoi>s (Dis¬ 
qualifications) Act, 1801 (41 Geo. 3, c. 52), s. 5. Any member of I’.uliament 
who sits or votes in the Ilouse of Commons after hoinming disqualified under 
tlie provisions of tho Succession to tho Crown Act, 1707 (0 Anne, c. 41), or the 
liouso of Commons (Disqualifications) Act, 1801 (41 Geo. 3, c. .'>2), leudeirt 
himself lia'nle to a fine ol I'oOO for every day he sifs or votes. J^xainides of 
offices created since the 25lh October, 1705, whii'h have been held hy t)io 
House of Commons fiom time to time to come within the provisions of the Act, 
can best be found in the Journals of the House: see General Index to the 
Journals under title Elections, Writs (Warrants for New Writs) Ordered, in the 
loom of members who have accepted offices or employments. 

('/) The Succession to the Crown Act, 1707 (6 Anne, c. 41), s. 27, expressly 
excludes any member of the House, being an officer of tho navy or army, whi> 
receives a new commission in the navy or army, from the provisions of ihiri , 
6. 24 (see note (/), «»pro), hut the House has determined upon more than one 
occasion that a member who receives a commission in the navy or army for 
the first time thereby vacates his seat. For a ooniplete list of the statutes 
which have been passed from time to time excepting certain offices from the 
provisions of the Succession to the Crown Act, 1707 (0 Anne, c. 41), s. 24, 
see 2 Chionological Table and Index of the Statutes, 20th ed., pp. (>28—02!), 
under Idle “ House of Commons, Members, (b) Persona not disqualified." Among 
such offices may be cited those of Postmaster-General, President of the Hoard 
of Trade, IVesident of the Local Government Board, President of the Board of 
Agiiculture, and President ot the board of Education, Paymaster-General, First 
Commissioner of Works and Buildings, four Secretaries of fc'tate, Commissioner 
of the Treasury, Secretary for Scotland, and Governor, Jlepiity (lovernor, 
Diifctor, or any member of the Bank of England. Acceptance ot certain of theso 
offices necessitates the resignation of his seat by a member, hut his appointment 
IS no bar to his le-electiori. 

{h) huicce'isioTi to tho Crown Act, 1707 (8 Anno, e. 41), s 25. Tho practice <if 
tho House Jias been to inlerpiet Ihe meaniug of this jirovision to ajiply only 1" 
old offices in existence before tho passing of the Act, which uio accepted diiect 
from tho Crown and not from somo authority under the Crown ; see 2 Hataell, 
J’recedents ol Parliament, ed. 1818, pp. 61, 61 ; see also 2 Bogers on Eloctioiih, 
Ihth od., ]ip. 46—54. For a list of the offices to which this provision rcl’ors, boo 
2 (ffiroiiojogiciil Table and Index of the Statutes, 26th eii., pp. 628—629. A 
ineuibor of the House of Oonimons who is returned to the House after accepting 
any ouo of certain s]iocified offia’s from the Crown is not required again to vacate 
his seat if he accepts another of such specified offices (Pepresentation of the 
People Act, 1867 (30 & 31 Viet. c. 102), s. 62)7 For a list of such offices, seo 
tbid., Schedule (H); title CoJfSTiTunoNAL Law, Vol. VII., p. 40, note (r). For 
the procedure upon the vacation of a boat in the Ilouse of Commons, see 
p. 652, ptiat. 
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wlio are connected with tlie administration of justice or the Sect. l. 

])olic'e (0; who are employed in connection with the collection or CompoBi- 
audit of public money, or in the administration of property for tion. 
public purposes (m ); or who are appointed to represent the Crown 
or to hold olFices at Court or in the Government departments ( 7 ?). 

SuB-SifT. 3 .—Jietirement from JUfruhershp. 

1181. A momber who has been elected to sit in the House of luiiiotis of 
Commons cannot )esip;n his seat (o), and can only cease to 

(/) i/’ q., jiidpps of (he Jljylt ('ouri iiiid Couit of Appeal ui Jiupland (Judicature 
Alt, lh7<'» (3^) »t 39 Viet. 0 . 77), b. J); judges of the Court of Seesion etc. in 
Scotland (I’arhaiuentary Elections (ScoUand) Act, 1733 (7 Geo. 2, c. Ifi), 8. 4); 
judges of the High Court and Court of Appeal in Ireland (Supreme (.'ourt of 
Judicature (Trelaud) Act, 1877 (40 & 41 Vict. c. 57), a. 13); recorder of a 
borough in England for the boiough of which he is lecorder (Municipal Corpora¬ 
tions Act, 1SR2 (45 &, 46 Vict. c. 60), s. 163 (6)); county court judges in 
I'ligland (County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 8); justices and 
Ifolu'e ofiicors in Eublin (Eublm Pohen Aot, 1836 (6 & 7 Will 4, 0 . 2!l), 

B 19): Commissioners etc. of Metropolitan Polieo (Metropolitan Polieo Ae(s, 

1829 (10 Goo. 4, c. 44), s. 18, 1856 (19 & 20 Vict. c. 2), s. 9); luagK-tval.'s 
anil insjM'i-tors of eonst.ibiilaiv in lieland (Constahiiliiry (Trohind) is:!t» 

(6 A* 7 Will. 4, c. 13), s. 18); shoiifl .and salaried 8herill‘-8nh,>.titute in Srolland 
(Shoiiff Couits (Scotlniul) Act, 1907 (7 Edw. 7, c. 51), s. 21); revising 
l)irris(<>r in England for llio eounly or borough for whieh he is apjioiiitoil 
(I’arlianiontary Votoi’s llegi-.tr,«tion Act, 1843 (6 & 7 Vict. e. 18), s. 2S); 

(“(iiTiipt piactiiTS cominissiouor (lileclion Coniiiiissioners Act, 18,52 (15 & 16 
Viet. c. ,57), B. 1); paid clmiiiiian or dejmty-chairman of London Quarter 
Sesdons (Local Government Act, 1888 (51 & 52 Vict. 0 . 41), s. 42 (4)); assist,int, 
barrister ((.■hainnan of quarter sesbione), Ireland (Civil Hill Couits (Ireland) 

Act, 1851 (14 A 15 Vict. c. 57), s. 2); registiars and other officeis in bankruptcy 
(Bankruptcy Act. 18s;4 (46 & 47 Vict. c. 62). p. 116); banister apjiomted to tiy 
a muuicipai election petition (Municipal Coi’porationa Act, 1882 11,5 & 46 Vut. 
c 50), s. 92); conimiBsioiiers etc. under the Land Commissiou in lieland (Land 
Law (Ireland) Act, 1881 (44 1.5 A’^ict. e. 49). s. 54); stipendiary magutiMtea 

(under the various Acts by which they are appointed). 

(vi) E.g., Auditoi of the Civil List (Civil Jjist Audit Act. 1S16 (56 Geo. 
c It)), s 8); Collector-tioneral of Hates etc. in Dublin (stat. (1849), 12 A 13 
Vict. (. 91, s. 24); Cominissi.mers of Woods and Ernests, with the exception of 
the President of the Boaid of AgncuUnre and Eishories (('lown Jjands Ad, 

18,51 (14 & 15 Vict c. 42), s. 10) ; p.iid Cliaiily Conimissioncrs, socreUiy and 
inspectors (Charitable Tiusts Act, 1863 (10 & 17 Vict. c. 137), s. 6); Comptroller 
and Auditor-ftoneral and his assistant (Exchequer and Audit Departments Ad, 

I8fi6 (29 & 30 Vid c 39). s. 3); paid oflScers of county eoumils permanentlv 
employed, in England and Ireland (Local Government Act, 1888 (.51 & .52 Vict. 
c tl), s. 8,3(13), and Local Government (Ireland) Act, 1898 (61 & 62 Yid. 
c. 37 ), s 83 (10)): cominipsioneifi and officoi’B of excise (Excise Management 
Act, 1827 (7 iX' S Geo 4, c. .53), s. 8), ^ ^ , 

(a) Jig, clwks in tlio I'loasury, Admiralty, and in the departments of the 
Becretaru's of Htute, and other officials (House of (.hiniiKbis Disqualification 
Ad, 1741 (15 Gen. 2, c. 22), preamble, and House of Commons (Disqualiiications) 

Act, 1801 (41 Geo. 3, 0 . .52), s. 4); members of the Council of India and 
governors and dejmiy-governors in India (Govenuuent of India Act, 1868 
(21 & 22 A^ict. e. 106), ss. 12, 64; fifth Under Secretary of State, when four 
Under Secretanes are already sitting in the House (Government of India Act, 

I85fi(21 & 22 Vict. c. 106), e. 4, and House of Commons (Vacntion of -Seats) 

Act, 1864 (‘-7 & 28 Vict. c. 34); Court appoiiitmonts enumerated in the Civil 
last and Secret Servico Money Act, 1782 (22 Geo. 3, c. 82); CommisBioners of 
Public Works in Ireland (Public Works (Ireland) Act, 1831 (1 & 2 Will. 4, 
c. 33), s. 11). 

( 0 ) See resolution of the House of Commons upon this subject, 2nd March, 
i623; compare 2 Hatsell, Precedents of Parliament, ed. 1818, pp. 78—80. 
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U82. If a member, therefore, wishes to retire from Parliament, or 
is anxious to resign the seat for which he has been elected in order 
to stand for some other constituency or to discover whether he still 
j>ossesBes the confidence of his constituents, the practice of Parlia¬ 
ment is for him to apply to be appointed to some office under the 
Crown the possession of which (q) disqualifies its holder for sitting 
or voting in the House of Commons (a). 

A member is appointed to the office of Steward of the Chiltern 
Hundreds, or other similar office, by means ol a warrant which is 
signed, in the presence of a witness, liy the Chancellor of the 
Plxchequcr (h). As soon as the wari’aiit has hoeii signed, the 
jierson wdio has been ajipointcd to the office in question ceases 
to be the member of Parliament for the constituency Jor which lie 
is sitting (e) at the time, although he is not disipialilied for 
re-election to Parliament (db 


(/)) As Id the powers of tlie House with reganl to the expulsion of niomhcrs, 
Bce pp 7S7 ft seq., poM. 

{(/) Under the ])rovisions alreailj refeiTed to; see p. 659, <intf, and see p. 789, 

{«) At the present time the offices for which application is usuallv made arc 
those of Steward of the I'hiltern Ilundicda, co. Jlucks, and of the M.'luor oi 
Northstead, c<>. Yorks; sco May, I’ailiamentaiv rractice, llthed., p. 64.'). 
There are immeious other offices of the same kind, howovei, for which m 
niemhcr of the House of Oommons can ajiplv and the appointment to which 
vacates his seat m I'ailiumcnt. All such offices aro now nominal Appojiit- 
luonts to the offices of Stowaul of the (.’hiltcrii Hundreds and of tlio Manor of 
Northstoad are made hythe Chancellor of the Hxcheijner, whose duty it is to 
grant any apiilication lor either of the offict's, unless there is some lawful 
leason to the coutrar)', see statement of Sir 'William Jlaicourt, as Chancellor of 
the Exchequer in 1893, Pailiameiitary Debates, Fourth Senes, \ ol. VIil., p 5(1 
The offices are now m no sense offices of profit under the (il'rowu, but, as foiuiorlv 
they used to < arry with them certain emoluments, it has been found conveniout 
as a matter of parliuinentary practice, to retain in the warrants of appointment, 
to them words entitling their holders to all wages, foos, allowances etc. which 
ii'-cd fornieily to belong to them, and the insertion of these wonls has always 
bcon held to^iciossitate the imnicdiale vaiation of their seats by the holder,i ot 
such offices; see lleport from tho (Select Committee of the House of Commons 
on House of Comirtms {Vacating of Seats), 1894, House of (’ 010111011 -, Paper 
|278), Ajqtendix. It is possible tor a momlier who has not taken tlio oath to 
a)iply tor tho (’hiltcrii Hundreils; see case of Mr. Dradlaugh, Journals of llio 
fionso of Commons, 1884, Vol. CA’XXIX , p 46. 

All ap])oiulmf>nts to these oflici's are published in tho Lmirion Gazdtr, and 
the wairants of ajipointment are icgiatored at tho 'J'reasury, 

(rj If the aiqioiiilmeiit is made during tho oourso of the se.ssion, notice pf a 
motion for the issue of a now writ to till the i^aeancv thercdiy caused may bo 
made immediately the warrant of appointment lias heen signed; but, it tho 
appointment is made during a recoHs, the Speaker has no power to issue a writ 
to fill the vacancy; and soo p. aSSt, pod. 

(d) The person appointed to hold one of these nominal offices holds it until^ 
Romeone elw is appointed to take his place. 
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Sect. 2. —Procedure and Co-nduct of Business, 

SUB-Sjirr, l.~/» General. 

• 

1183. Tho business of the House of Commons U transneted (1) in 
the House itself; (2) in committees of the whole House; (:■!) in 
four standing committees, apjiointed for tho coiisuleiation of Hills; 
(1) in select committees and joint committees of the two Houses, 
appointed to consider Bills or other matters; (o) in various other 
coinmittees, api'ointed under the standing orders of the House 
every session for certain jmrposes; and (G) in private Bill 
committees. 

The conduct of business in the House of Commons and tho 
jjrocedure ol the House on public and ])rivate business are fixed 
and regulated by the standing orders of tho House, by imnierous 
resolutions and orders which havis been agreed to from time to tiuu' 
and have continued to be acted upon by the House, and by a si'ries 
(»t ]»reced(‘nts and customs which are based partly upon the traditions 
ot Hu' House and ])artly upon the rulings givi'n from time to time 
I' 3 ' successive Speakisrs on questions of practice and jioints of order. 

Sub-Si:(T, 2. — liitbinfsn Tranmitd ui the fionae dsfif. 

1184. In the House of tlummons, the business which is transacted 
in the House itself is similar to that which is transacted in the 
House ot Jjords (c). It is divided into public business and jirivate 
busines-s. The former eoiisists of all the stages of public Bills 
except the committee stage, of other orders ot the day (/), and of 
notices and motions (//). The latter includes the first, second, and 
third readings, and the report stage of private Bills and provisional 
order confirmation Bills as well as the consideration of the stand¬ 
ing orders which relate to sudi Jhlls. • 

Suh-Sei'J’ J'/ie Sjiealer. 

1185. The deliberations of the House of Commons, except when 
the House is in committee (It), are presided over by a Speaker, who 
1 -. chosen by the House at the beginning of ever}' now' Parliament (<). 
Jle is the guardian of tlic privileges of the House, and its spokesman 
and reprosmitativo upon all occasions. 


(f) See p]» (1‘2S, (52i), ante. 

(/) }'• 

[</) Hy the of the llouho notice of u Hubataiitive motion—i.e., notice 

of tho intontion of ii member to call tlie attention of tlio Jlfouse to some pai • 
ticulur subject which does not iiriso out of the orders of the day, or to move a 
1 ('Solution, or to ask for ii nduru- -must bo printod on the notice pajjor; see 
\Iiiy, I’urliamentarj" Practice, 11th ed., p. 238. (As to the notice paper, see 
note («), p. GTl), pod). In tho case of a mutter of privilege immediutcl}’ or 
presently arising, as no notice of tlie matter in question couhl have been given, 
a motion, arising out of the alleged broach of pnviloge, may be made without 
notice. To un adjourued debate on such a question precedence is given ovor 
the ordeis of the day. 

(A) See p. 665, post. 

(t) For the procedure with regard to the election of the Speaker and tho 
conilnuation of his election by tho (’lown, see pp. 692 ef fc-j., post. The Speaker 
rfecoives a salary of per annum, which is chaiged upon the Consolidated 
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] 186 . As the guardian of tho privileges of the Honse, the 
Speaker, immediately after the coiiiirmatioii of his oletjLioii has 
been announaed to him by the Lord Ohancellor, demands from th(j 
Crown the rights and privileges of the CommoTis, and, throughout 
the duration of the Parliament, he is responsible for the preserva 
tion of the dignity, the iiiaiutenance of the privileges, and the due 
enforcement of the rights of the House of Commons. 

To the Speaker, therefore, belongs the duty of eveLiitiiig all the 
orders of tho House, and aei‘ordin£>ly he issues warrants for lliu 
commitment of persons who have incurred tho displeasure of the 
House, for the altendaneo of witnesses in custody, and for the issui“ of 
writs for filling seats in the House wliich become vacant during tlie 
course of a Parliament. 

It is also the duty of the Rpeaker to draw’ the attention of the 
House to, and to express his views with regard to, any amendments 
proposed by the Ijords to a Bill sent up to them by the Commons, 
which, in liis opinion, infringe the privilege claimed by the llou'-wi 
of Connnoijs to the sole conlrol in matters of finance. 

1187. As the spokiisinaii of the House, the Spi'aker coniniunicah s 
its resolutions and orders, C(»nveys its tliank.^, and (‘xpressfs iti 
censures ami wai'iiings, to lliose concerned; and to huii, as tho 
otlicial representative of the House, are adilressed any communica¬ 
tions from outside which are sent to the House of Commons. 

1188. As the presiding officer of the House, the Speaker is the 
interpreter of its rules and procedure, and is invested with the power 
to control and regulate the course of debate and to maintain order. 
Ho puts the (luestioii on every motion and declares tho decision of 
the House with regard to it, but he will not submit any motion to 
the House which infringes any standing order or rule of proc*(''iure, 
and he is the sole judge of the admissibility or propiiety of a (jue.s- 
tiou which any member proposes to ask a minister or other memher 
in the House. 

1189. Ill addition to these various functions, the Spealuir is 
empowered to perform cortaiu specified duties with roga>(l to Bills 


Fund (House of CoiuiiioiiH Olfiocis Act, (4 & 5 Will. 4, c. 70), 1). 

During; a dissolution of I’arliauwnt the ISpcakcr of the lalo 1 louse of ( loiiuiious, 
for certain purposes laid down lu the re 2 ;ulalion of ofBcea in the ITouso of 
Commons (Ollices) Act, 1812 (52 Geo. 3, c. 11), is deemed to be the Speaker nnlil 
a Speaker is'chosen by the new Ilouae (House of Commons Offices Act, iStO 
(9 & 10 V ict. c. 77), fl. 6). 'I'lio precedence of tho Si)o.iker is tixtal iiidireetlv by 
stat. (1808) 1 Will. &Mar. c. 21, s, 1, wliich enacts that Iho Lord^ CommissiotiorH 
of the Qieat Seal, not being peers, “shall have and take place next after the 
peers of this loalm, and tho Speaker of tho llouse of Commons’'; see 2 
lliitstll, Precedents of Parliament, ed. 1818, p. 249, n. Since the passing of 
this statute, however, definite jirecedence immediately after the Arolibishoji of 
Folk has bet'll given by Hoyal wairant, diU-ed December, 1905, fo the Prune 
Minister, whether peer or commoner, and prcsumably, theri'fore, ho tikes 
precedence of tho Speaker except in the Ilouse of Commons. ITisin his resig¬ 
nation of office the Speaker is usually created a peer, and it i.s I’ustomary aDo 
for Piirliament to confer upon him a {lonsiou of i'f.OlM) during his natural life ; 
see Mr, Spoakcr's lictirement Acts, 1895 (58 & 59 Yiet. c. 10), and 1905 (5 
Edw. 7 , 0 . 5 ). 
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(lefincd as “ money Bills ” in the Parliament Act, 1911 (j), and also 
\vitli regard to Bills, other than money Bills so defined, which, 
having been passed by the House of Commons, have not been 
]>assed by the other House (/.). 

1190. The House will allow the conduct of the Speaker to he 
f|uoBt,ioned only by means of a substantive motion, and will not 
tolerate a reflection upon his conduct to be made in any other way 
by one of its members cithfir inside or outside the precincts of the 
1 louse of Commons. Nor may any notice of a question to the 
Speaker be given by any member in the House. If, however, an 
appeal is made to liim by a member with regard to a question of 
order or a matter aflbcting the privilege of the House or of one 
of its members, the Speaker will state his opinion upon the point 
in question. 


Sm-SEOT 4 —Coinmidcc of ihc v'ho^c 
(i.) Gouig uifo ComunUce, 

1191. The House resolves itself into a committee of the whole 
House 0) to consider a public Bill after it has been read a s('.coikI 
time, or any Bill wliich is re-committed after it has been reported 
from a select committee, or any Bill which has been specially 
re-committed (/); (2) to consider supply and ways and means (/n); 
and Cl) to consider any other matter which the House is required 
by its rules, or which it thinks fit, to discuss therein. 

1192. A committee of ilte W’holo House consists of all llie mem¬ 
bers jiresfiiit, and moels either forthwith or on some future day. 
Ill the case of a matter imposing a charge ujion the people or 
uO'ecting the public exiieiiditnro, the. committee must always bo 
fixed for some future day. 

1193. AVlien the order of the day is road for the House to resolve 
iisolf into rommittee, the S^ieaker leaves the chair without question 
})iit (a), exeejit in the following cases, wlien the question “ That Mr. 
Speaker do now leavi' the chair ? ” must be iiroposed, namely : —(T) 
when the committee is one to consider a message from the 
Crown (o); (2) when the House is moved to resolve itself into 
a committee on the I'last India Bevonue Accounts; or (3) when, 
njion the first occasion ol coiisulering in committee of supply the 
navy, army, or civil service estimates or any vote of. credit, an 
ameudmeiit is moved or a question raised relating ^to the estimates 
or vote of credit ])ro])osed to ho taken in committee of sujqily (p). 

(y) 1 & 2 Gkso. 5, c. 12 ; sop note (i), p 7’iR. poxi. 

(h) PaTliainoiit Act, 1911 (1 & 2 tleo. i**, c. 12), sa 1 (.‘1), 2 (2), (4); spo 
pp. 723, TiQfjioit. 

i l) See pp. 710, 715, puff 
m) fiiie pp. 772, 774, poBt. • 

Ti) Standing Orders of the Hoiiro of Commons (bablic Business), 1911, 
No. 51; see p. 712, post. 
fo) See p. 802, post. 

iv) Standing Orders of theHonsp of Commons (Public Business), 19H, No. 17 j 
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pAT^IilAMENT. 


Sect. s. The Speaker also remains in the chair when the order of the day 
Procednre for committee on a Bill is n'ad, if notice has been given by any 
and Conduct niember of his intention to move an instruction to the committee^ 
of Business, instruction has been disjwsed of by the Jlouso (?). 


(ii) The i’hnirman of Waijn a»il Meani. 

rhairman of 1194. Committees of tlie vliolo House are jiresidcd oeer by a 
Ways and ineuilKT (d the House, chosen by the House for that duty upon tlio 
motion (r) of the leader ot the House or of some prominent member 
ot the Government {•«). 

Tlie member vbo is tliiis appointed is known as the Chairman of 
Ways and Means, an<l holds oilieo for the dura lion of the. J’arlia- 
ment {t). In addition to taking the chair in all comuiitU'es of the 
whole House, the ('liairnian of AVa\8 and Means is empowered to 
act as Deputy Sjieakcr, and, when ilie unavoidable absi'iice oi the 
Sjieakor has been announced, may evovciso the authority and jier- 
forni the duties of Speaker (a). 


PnpntT 

Chairman. 


Temporary 

ChairiiU'n. 


1195. A Deputy Chairman is also appointed by the House in a 
similar manner, Avho, in tlie absence of the Chairman of AVays and 
]\Ieans, presides ov(>r any committee of the whole House, and, if 
necessary, may also act as Deputy 8peakci' (r). 

1196. In addition to the Chairman of AA^ays and Means and the 
7)ci)uty Chairman, the 8])eaker is empowered to nominate five 
members at the beginning of every session, any one of whom may 
act as Temporary Chairman of any committee of the vliolo House, 
upon the reipiest of the Chairman of AVays and Aleaiis {u). 


{(j) Stfiiuliii" Ordprs of the IIou^^c of (^nrimons (Pulilic oK 

In the f>f Commons a ^orn'ral iiisiiuchon is piven to coimuittoos of Iho 

TThfilf* Honso to makf^ any rolovant amoudmonts to tho J^ills which aro rofernMl 
lo them (?/*nA, No, ;]4). Tho f)})jp(‘t of an mstiuction to a cominittof' ot the 
wbolo ]Ioijs(‘, or to a sfandirijr conimiit.(‘ 0 , is to rnalde tho ronnuittoc to dft 
soinothinfr which it conld not do under its p;(Miernl powers. An instiiiction to 
a coniinittee of the whole Honso, or to a staiulinji; eonniiifteo, must not 1 )p 
mandatory, or such as to alter tho chiiractor of tho llill which is hoforo the 
(‘oinmiltop. IVir the priiH*i])lps \vhjcl) ^uido and limit the sysli'in of instrindions, 
see Mav, J^iiliainent^ary l^iaCice, 11th cd,, j>p. 47K, U3f) 

(r) This motirm ia mado when tho Jiouso pies into oommitteo of supply for 
Ihn first tiino in a new Parliament, or the first day of the session alter the 
Usual sossiomil oiders have lieou agreed to, and before tho Speech from tho 
Throne (sen p *>^^6, pos/) is rojioiled to the Iloiisn hy the Speaker, or on a 
subsequent day beffire the oom men cement of public business. 

(s) Por tho ]>rococVire with rci^ard to tho trans.'iction of business in cominitteo 

of the whole House, sec p. 7Pi, and for tho procedure in Committoo of 

Supplv and Committee of Ways and Moans, see pp, 772, 774, jmf. 

(t) The (^hainuan of Ways and Means receives a salary of £2,o(K) per annum. 
Por tho duties of Ihe Chairman with rof^ard to private Bills, in which ho is 
assisted by a lefzral adviser who is known as Counsel to the Speakor, see pp. 7o() 
ei seq.f jiost. 

(u) Standing Orders of the House of Coinmons*(Public Business), 1911, Nofe. 1. 

iH (1)- „ , 

(v) Ibid., No. 81 (2). Tho Do]>iity Chainnan rocoivos a salary of £1,000 por 
annum. 

(w») Ibid., No, 1 (9); seo Jourrwhof the House of Commons, 1910, Vol, OLXA^.i 

p. ^ 8 , 
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Sub-Sect. b.—Ptrmaibeni Officers. 

U97. The principal permanent officers of the House are the Clerk 
®f the House of Commons and the two Clerks Assistant, who sit at 
the table during the sittings of the House, and tlie Serjeant-at- 
Arms, who is also present in the House. 

1198. The Chirk of tlie House is the head of the ])('nnanent 
staff of the House of Comraous (.r). He is apjiointed under 
letters patent by tlie Crown to be “ Under Clerk of the Ihirlia- 
nients to attend upon the Commons ” (//). The Clerks Assistant are 
appointed by the Crown under the Sign Manual to assist him in 
carrying out his duties upon the nomination of the Speaker (’). 

1199. The Herjeant-at-Arms is apjiointed by the Crown “ to 
attend upon His Majesty’s person when there is no railiament; 
and, at the time of every Parliament, to attend upon the Sjieaker 
of the House of Commons.” He can only be removed from his 
office by the Crown upon the jiresentation of an address from the 
House of Commons for that purpose (a). 

Sub-Sect. 6.— l'oU‘S and Proretduujs. 

1200. A record of tho previous day’s jiroceedings in the House 
is issued each morning during tho session, under the title of 
"Tho Votes and Proceedings” (/i). This record is compiled from 
the minute books kept by the clerks at the table, and, after 

(,r) The oflice of tho ( loik of tlie House of CorniiiDns is divitled into four depart- 
luents, uiiiiiely, the I’rivale IMl Office, the I'uhlio lUU Office, tho Journal 
< Ifficc, and the (’omiuittee f lIUcc. There are thirty-two cleika on the estahlish- 
niout, who are appointed on the nommation of tho ('Icik of the House uf 
t'ouiiiioiiB. A clerk in tho Honsu of ('omnioiis can bo leujoved or su^JK‘uded 
if, after an in({Uirv, it ajipoaTs to tho Speaker tliat he has been sruilty of 
misoonduct or is unfit to liold his situation (House of Coiumoiis (Uffices) Act, 
J812 (o2 Geo. J, c. 11), s. 10). 

(y) For the duties which are peifonued hy the Clerk of the IIousC! of Coniinoiis, 
see title Courts, Vol. IX , p. 2o. In addition to the duties tluTCf meutioiied, 
tho Cleik of the House of OommoTH has certain other duties entrusted to liini 
by the House and by statute. lie indorses all Hills whie-h aio sent to tho 
liOrds, carries messages between the two Houses, is resjionsiblo for tho pnntiiuj 
of tho Journals, and lays certain papers on the table of the House. When tlie 
olfico of ypoakcr is vacant and fhoro is no Deputy S])oaker, he jx'rfornis lertam 
duties a^slgued to tho Speaker with regard to election petitions; see rurluimen- 
tary hlieetions Act, ISCS (Jl & 32 Vict. c. 12o), s. •{. 

{z) The Clerks Assistant are removable only by tho Sovereign upon an address 
of the House of Commons for that purpose (House of Commons OHicos Act, 
18.i0 (19 & 20 Viet. c. 1), 8. 1). 

(а) For the duties of the Sorjeant-at-Arms with regard to the arrest of 
perHons for breach of jinvilege, soe title Oouet.s, Vol. IX., 26. In addition 
to these duties, he is the executive officer who carries out the rules of the House 
and the 01 ders of the Speaker with regard to the mainteiiance of order in the 
House. He is entrusted by the Lord Great Chamberlain with the custody of all 
parts of tlie palace of Westminster occupied by the House of Commons and its 
officers during the session. Ho appoints all officers, inessengerH and other 
persons attendant upon the I^ouse (House of Commons (Offices) Act, 1812 
(o2 Geo. 3, c. 11), B. 1 j; compare May, Parliamontiirv Practice, 11th ed., 
pp. 204, 205). 

(б) The Votes and Proceedings of the House have been issued with some 
interruptions since the year 1680; see May, Parliamentary Practice, 11th ed., 

201 . 
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rARlJAMRMT. 

“ being first perused by Mr. Speaker/* is printed by some person 
authorised by him. 

Sub-Sect. "^.—Jourmh of the iloi/fe. ^ 

1201. The Journals .are compiled in the Journal Office of tlin 
House from the Votes and Proceedings of the House. The Journal 
of each session, together with an index, is issued as soon as possible 
after the session has been brought to a close, and is print'd by u 
person licensf'd by the Speakor (r). 

Sub-."^E(.;t, 8.— Quorum. 

1202. Tlio quorum of the House of Commons, and of a cominitU'o 
of the whole House, consists of forty members, which number 
includes the Bpe.aker or tlie Chairman, as the case may be (</). 

1203. A.ny time during a sitting of the Mouse, exce]»t betwiieii a 
quarter }»ast eight and u ([uarter past nine o’clock p.ni. (ch any 
member may take notice that forty menjbers are not present, jukI 
may call the attontioii of the Bpenker to the fact (/). Birangers 
are. then ordered to withdraw, and if, witliiu two minutes afl'*!’ 
this order has been given, tlie Bpeaker Ihids that forty immiber.s am 
not pre.seut, and it is then after iour o’clock in the afternoon o/), 
he adjourns the House, and therc'Ujion the House stands adjourned 
until the day appointed for its next sitting {h). 

SlUi-.'^ECT. 9.— 

1204. Every matter with regard to vhich the Ilouse or any com¬ 
mittee of the House is called uiion to give a decision is submittod 
to its judgment liy means of a (^uestiou put from tlie chair on a 
motion which has been made by some nu'mhi'r of the House or of 
tlie coramittf'e. 

1205. In the House itself every motion, unless it is of a purely 
formal character, must he seconded before it is proposed from the 

(() The Jourualb of the House of (’oiiimous, which ihito from tJie ycur l.'itT, 
have uot been reganlod as puldic iccoiils, but at the present time they me 
accepted as evidence in anj’ court of law in Euyland or Iieland (E\i(letico .Act, 
18-(o is & 9 Viet. c. 113), s. .3; sw title Evidence, Vol. XIII., ji .')27, con>p..it' 
note {/.), p. 031, (lute). When u cause is tried in Loudon and a Journal ol tin' 
iloiiso IS miuircd in evidence, it is usual for an otiicer of tho llouso to atti'inl 
at tho court with the iiecossaiy N.dunio: mother cases a certided copy oi the 
required entries in tho Journals esm tie obtained trom tlio Journal Oflico of the 
Uoaso ; see May, Parliament iry Piaclice, 11th ed , p. 202. 

((/') l''orty,members need not i»e present when a message is received from the 
Sovereign, or when a rcipiest is sent by the Jjords Commissioners for l!is 
altendiiuce of the (.Ammons in tlio llouso of Loi‘ds ; see p. 091, post, 

{^) Standing Oidera of the House of Commons (Public IJusinesh), 1911, No 2o. 

) The fact that thore uie i.ot forty inouiboi s pre.sent may also bo brougiit 1<» 
the notue of the Speaker or the Chairman by the rcpoit of the tollons in a 
diiiiion. A divi-sion in which h-.ss tlian forty niembeis take part is invalid. 

{'/) If it IS proved, on a count liefore four o’clock, that forty mombers aro not 
pitssent, Die Speaker loaves the chair until a quorum is prosont, or until.four 
./clock, whon tho House may be counted out, * 

(/i) The sumo luJcs with, reganl i,o a count out apply when the House is in 
cominittco. T’ho Ilouse is resumed, and the Oliairmau roj'orts to the Speaker 
the fact that forty members aio not present. Tho Speaker, after again counting 
the House, adjciirns it if forty mcmbei.y are not then prewut. ^ 
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chaii*, but an order of the day or a motion made in committee does 
not require a seconder (t). 

. 1206. A motion is irregular and out of order (1) wliicii is sub¬ 
stantially the same as a question which the House has decided, 
either in the affirmative or the negative, daring the same session (;/); 
(2) which anticipates a matter already appointed by the House for 
its considera.tion (/:); or (i3) which anticipates a motion for leave to 
bring in a Bill, or a notice to jiresent a Bill, upon the same subject 
as that proposed to be dealt with in the motion (1). 

A motion which embodies a personal charge is not in ordt'r 
unless it be drawn in a direct and substantive form, and a motion 
which deals with a matter which is still under judicial consideration 
is also out of order. 

1207. A subject with regard to which notice of a motion ha^ been 
given cannot be anticipated in debate upon some other matter, and 
the same rule applies to a debate upon a motion lor the adjoin n- 
ment of the House, (1) whether for the purpose of disenssing a 
definite matter of urgent public importance or for the holidays, or 
(2) which is moved at the end of, or between, the orders ot the 
dav(m). 

ill the same way, it is out of order to anticipate the discussion of 
a motion standing upon the notice pajier or the order book by 
means of an amendment moved to tlio address or to some other 
motion. 

1208. As a general rule, notice is required of every motion with 
regard to any matter upon which the House is asked to arrive at a 
decision. 

Such notices must be handed in by members to the clerk at the 


(t) In the case of a motion mode by a member of the Government, tbo 
as to u Hocoiidor ls usually disjroused with, but otherwise, if a motion Jfor which 
a seconder is lexjuired is not seconded, it is not entered on tlio pioceedin^; "r-o 
llbert, Manual of Procedure m the Public Business of the House of Common's, 
Und ed , p lOG. 

(/) See Rc'-olulions of the IIouso, 8th May, IGOG, l»t June, UilO (Jouro.iK of 
tho House ot Commons, Vol. 1., pp. 30li, -131). 

{k) A matter appointed for consideration by the lloitse includes a Bill wlu'i ii 
has been introduced, or an adjourned debate upon a motion which has tliu-i 
become an oidor of tho day. Tlie rules Uj^inst aulicipation wero t*-\plained at 
leiiffth by the Speaker oii the 10th July, 1908 ; bea I’arliamentary Hebates, 
J''ourth Berios, Vol. CXCIL, pp. 228—231. • 

(1) See May, Parliamentary Practice, 11th ed., p. 279. 

(«i) The objopt of these rules is to prevent a member from forestalling unfaiily 
the discussion of a matter which another member has alieady given notice of 
Ills intention of bringing before tho House. In practice, however, it has bi*eii 
found tluit motiou.s h.ive been put down in order to prevent the discussnm bv 
the House of a particular matter; see Report from the Select Committee of 
the House of Commons on Procedure (Anticipatory Motions), 1907, House of 
Common.s Paper(204). On the 27th March, 1907, the House resolved “That lo put 
a rnotiou on tho order paper of this House, or to introduce a Bill, so as to jirev cut 
discussion in this House of motions for which jirecedeiice has been obtained m 
the ballot, or of definite matters of urgent public importance, is hurtful to tho 
usefulness of this House and an infringement of the rights of its rnembero”, 
J800 Journals of the House «f Commons, IDu;, Yoi (q.Xll., p, 9G, 
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sJbct. 1 table during the silting of the Hou^e, and are then printed and sent 
Procedure out with the Votes and Proceedings («)• 

and Conduct a meiuher may also give oial notice in the House of any motion 
of Busi ness. intends to movo(<>), but, iii order lo obtain tirecedence for 

such motion, he must not fail to liand in at tlie taldo on tlie same 
day the terms of his motion in writing. 

SiiB-Se('T. 10.~ (^l(istire» 

Oldflure of 1209. After a question has been proposed either in the House or 
debate. couimittee of the whole House, or in a standing committee (p), it 

is permivssihle for a member to rise in his place and claim to move 
“'I’liat the question he now put.” When such a motion is made, 
iinh'SB he is of opinion that it is an abuse of the rul(*s of the 
House or >in infringi'inent of the riglits of the minority, the 
Speaker or the (Ihairnian, as the case may he, immediately puts 
the question “ That tlie (piestion he now [( 1117 ” which must be 
di'cided by the House or the committee, without amendment or 
debate (y). As soon as a motion of this kind has been carried, 
the question upon which it was moved is juit from the chair, 
and, unless the assent of the Sjieaker or the Chairman, as the 
case may he, is withheld, any further motion may he made whicli 
may he necessary to obtain the dt'cisien ul the House, or of the 
committee, njion any question which has already been proposed 
from the chair. 

Wlieii a clause of a Bill is under consideration either in com¬ 
mittee or on the report stage (r), unless the assent of the chair is 
withlield, a motion may be made that the question, that ci'rtaiii 

(n) As to VolO!!* and I*rocoo<ljii}i;s, ]>]) (iCN, ante. In adJiti(m to tho 
notices of motions, and of (ino.-^tioiis handed in tlie pieviousday, a iiotiro paper 
(known an tho Pufjci ”), showiiij,; the a^e.uda for the day, is circu¬ 

lated with tho Votes and ^loc‘eedln^^s; sen p. <iG7, ante. A rejnint of tho 
rajier (known as tho “White Pajier^’) is issued before tho meeting 
of tlio House, on which the Ijusiness of the day is set out in tho older in 
wliK'h it will be taken. Witli the aj^enda of each day there arc also circulateil 
the printi'J answers to questions. Another jiaper (known as the “ Order Ikiok 
of the House of t'oininoiis”} is alsf) issued every afternoon tlirou^diout the 
session On this })aper appc'uis every older of the day and notice of motion 
that has Leon s(»t down for any day in the session, as well as every notice of 
motion foi which no day has been fixed. On Saturdays, in addition to tho 
a^^enda for the next sitting day, the i )rder Book for tlie reniainder of the sessiou, 
cominoiicing with tlie next sitting day but one, is circulated to members. 

((/) C)ial notice of a motion is efTectivc during the day on which it is given. 

[ 2 >) Standing Oiders of the llouso of Oonnnoiis (Public Busiiioss), 1911, 
No. iii). In the Hoyso itself a motion for the closure may be put in force only 
when tho Speaker, or, if his unavoidable absence has been announced, the 
Iio]>uty Speaker, is in the chair; in a committee of the whole House, only 
when the Chairman of Ways and Moans or tho Deputy Chau man is in tho 
chair. 

{q) In the ITouec, or in a committee of the whole House, a motion for tho 
closure of debate can be decided in the aflirniative only when it appears by the 
numbers declared fiojn the chair, after a degisi(^ has been taken, that nottless 
than Olio hundred members voted in the majority in support of the motion; see 
Standing Orders of the IIouso of Commons (I^ublio Business), 1911, No. 27. 
In a standing committee the majority must be not less than twenty; see tbuL^ 
No. 47 (5). 

(0 St^epp 7i:i, 714, 717. » 
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words of the clause or scluulule under consideration stand part of 
the clause or schedule, or that the entire elauso or schedule stand 
part of or be added to the Bill, as the cjise may be, be now 
put (fi). 

In i)oth the above cases tlie question which is put to the House, 
or to the committee, is tliat for the closure, and, if it is carru'd. 
the subsequent question must be decided forthwith and without 
amendment or debate. 

1210. In addition to the forms of closure already descrilx'd, 
another form of closure may also be employed, unless the assent of 
the chair is withheld. A motion may be made stating that, with 
regard to certain sjiecificd words in any motion, or clause, or 
schedule of a Bill, which is under the consideration of the Houso 
or a conimittoo of tlie whole House (/), the chair he e]n])Owered to 
seh'ct the ameiulnu'.nts to he jiroposod. If amotion of tins kind, 
which is ]mt fortluMih and decided without amendment or debate', 
is earned, the S])eaker or the Chairman, as the ease may he, is 
thereby authorised to exercise the power of selecting ^^llich of the 
aniendiiients proposed to the words covered by the nwlion shall bo 
Bubmiited to the consideration of the House or the committee (//). 

SuH-pKor. 11 — Dirisfiu.t. 

12U. Wlioiilhe doci.sionof the Speaker or the Chairman as to Uio 
preponderance of voices iqion a question which lias Iieen put from 
the chair is challenged, the Speaker or the Chairman, a.s tlie case 
may be, immediately orders the lobby to he cleared, and, after ini 
interval of two niinutes, he again puts the question. If Ins decision 
IS again challenged, and m his opinion the cliallenge is a genuine 
one (0. he directs the “ayes” to go into the right lobby and the 
‘•noes”inlo the lett, and nominates two tellers for each side (u). 
The division then liegins without any lnrthor delay. The memhers 
who lake jiart in it ]tass through one or other of the lobbies, give 
their names to the clerks A\ht) stand at the turnstiles, and aio 
counted by the tellers as they re-enter the House (/<'. 

(*) Thi’p qucfihon may bn put(l) i(t the exclusion of iuiiPiidiiioDlH of \diicli 
jiolicc litiH been given ; (tl) aitlioiigli no amondirienta have been ]>ropo,se(l to Mio 
clause ; and (3) althougb closure has not been moved on the question last pi t>- 
])i)sed from Ibo chair; see llbcrt. Manual of Ibroccdure m the rublic JhisiiK'ss 
of the House of Commons. 2nd ed., ]) lid. 

(*) A motion of this kind cannot bo made in a standing coimnittee. As to 
standing committees, sec p 711, j'ost. * 

(a) To enable the Speaker or the Chairman to femi opinion, he is 
empowered to ask a member to explain the object of any amendment which ho 
wishes to propose. 

(y) See Standing Orders of tho House of Commons (Public Business), 1911, 
No. 2(5 (3). If the Speaker or the Chanman le of opinion that a division has 
been vexatiously or frivolously claimed, he may take tho vote of the House hy 
calling upon the members who support his decision and those who challenge it 
to riSe in their places. He mwthen determine, as he thinks fit, whether or 
not the division is to take jilace, see Stnndiug Orders of the House of 
Commons (Public Business), 1911, No. 30. 

(a) No division may take place unless there are two tellers on each side. In 
the House of Commons the tellers do not vote. 

• (6) If a member votes upon a matter in which be has a direct pecuniary 
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After six minutes have elapsed from the time when the question 
was i)iit from the chair for the first time, the doors wliich lead from 
the Jlouse into the division lobbies are locked, but the doors intq 
the lobby of the House are loft open, and members may remain in 
the House whilst a division is in progress (c). 

As soon as all the members who wish to record their votes have 
j>a8sed through the lobbies, the four tellers go to the table of tlie 
Ifouse and niport tbo niunbers of the division, which are then 
announeed from the chair {d). 

1212 . In the House of Commons the member who occupies the 
cliair, either in the House itself or in committee, does not take 
jiai b in a division, but, in the event of any division resulting in a 
tie, the Spe.iker or the Cltairman, as the case may be, is required to 
give his vote 


Sect. ~ Sittings of the House, 

Sub-Sect. 1 .—Attendunre of Memlnrs, 

1213. Honihers of the House of Commons are under a eonslitn- 
tioiial obligation to attend the sittings of the House, although their 
attendance is not enforced and no otlieial record is kept of their 
attendance (./). 

1214. No member is entitled as of right to any particular seat in 
ilie Jlouse, but, by the custom and usage of the House, the front 
bench on tlie right of the Speaker’s chair, which is known as tliJs 
Treasury Bench, is always occupied by the members of the (Tovern- 
ment ig), and the front bench uii the opposite side of the table by 
the leading members of the official opposition. 


jnte.Tost, his vote mav, ou motion, bo disallowod; soe hfay, Parlmmcntaiy 
IVantu'O, nth od., p. !{73. 

(f) The pivdent method of recording divisions in the House of Commons was 
adopted after tho Whitsuntide adjournment in 1900; see Maj*, Pai liamentuiy 
JVactire, lUh ed., Apjiendi.v VT, p. 953. 

(</) Lists containing tho names of the inenibors and recording the manner in 
wliK h they voted in all divisions are printed and sent out with the Votes and 
IVtKTedings each day ; see p. OtJT. unif. 

(f) When tho Speaker has been called upon to record his vote, he has 
re(.o:dod it, if it has been possible, in such a manner as to give to the 
House a further opportunity of arriving at a decision in the matter with 
regard to which an equality of voting has occurred. If tho Speaker or Chairman 
gives reasonV fur his vote, they arc entered in tho Journal. 

(/■) Tho duty of*members to attend the House of Commons is laid down in 
two unropealcd statutes (stat. (1332) 5 Eich. 2, stat. 2, c. 4, and stat. (1514-6) 6 
Hen. 8, c. 10), and the absence of members, without the leave of the House 
or tho lioomso of the Hpeakor, was formerly punished by loss of wages and other 
penalties. Orders forth© summoning of absent members and calls of the House 
were not uncommon in the past, hut, although motions for a call of the House 
have occasionally been made, no such call has been enforced since 1836. 

(tjf) No member may take possession of a seat in the House by affixing bin 
card to it before the hour of piayers, but a member who secures a seat at 
prayers is entitled to retain it until the lising of the House ; see Standing Orders 
of the House of Commons (Public Business), 1911, Nos. 82, 83, The first day 
of a now Parliament the members for the City of Loudon claim tho right 
m tbp Trej^sury Boncl^—a right which they Rsnajly e^fpre^se, • 
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Sub-Sect. ‘2. BUtiuffs of the IIov<if. 

(i ) an'! Duration of ^V/<;/r/. 

. ms. The House usually moots five days a wook ilu'ouf;lioiit 
tho session. On Mondays, 'L’uosdays, Wedjiosdays, and Tlmvsdays, 
unless tho Tlonse othenvise orders, the S])oaker takes tho chair 
at a quarter to three o’clock, and tho House adjourns, without 
question i)ut, at half-past ekn'on o’clock, unless exempted business 
is then under consideration (,//). On Fridays the Speaker takes the 
chair at noon, and tho IIoiis!' adjourns, without question ])ut, at 
half-past five o’clock, or hofoi-e that hour if tho orders of tho day and 
notices of motions have been disposed of. 


Rrct. 3, 

Sittings of 
the House. 

Days and 
hours of 
inpc^tiTi" and 
julioununcnfc 
of Hic lioiisc. 


1216. At liv<^ o’clock on Fridays, and at eleven o’clock oil rnicmipfion 
ordinary sitlhif]; days, an interrn]ttion lakes place in the business '’"'•'"ct-s. 
llio House, and any debate \y1uc!i bajqteus to he, in ])rof!rress, or 
any proceedings upon which tho House is cti‘xa<>cd at the time, 
stands adjourned (i). Ne opposed taisincjss may he taken after tho 
inf(UTupiion of business, hut at tlio moment of intoiT)iption tho 
closure may ho moved (;/). 


1217. At tho time appointed for tho mcetinf; of tho House, tho Vi'unTt«nf 
Spc'iiker enters tho chamber by tho door below tho ha.r{k), preceded 
by tho Serjeant-at-Aims carrying tho mace a7id accompanied by 
his chaplain. Upon entering the House tho Speaker and tho 
cha})lain proceed to the ta))le on which the maco is laid by tho 
Serjeant-aL-.\rms. Prayers are then said by the chaplain, after 
xvigch the Speaker takes his seat in tho chair (/)• 'I’hfi Speaker 
leaves tho House at its adjournment hv the door behind the chair, 
and tho mace, which is removed from ila^ table by the Soi]eant-al- 
Arms as soon as the House is adjourned, is carried before liim. 


(//) Sof! ji. Cel, 

(i) tstimthiijy Orders of the JLniso of r^njoions (I’ublio Pii.sinrss), 1{)11 
No. ] (,'3). If a division is in prfip;ri)ss at (devon o'clock or live o’clock, as tho 
case may bo, tho intorriiohon of business t ikos place afler tlio rc.sult of tin* 
dnisioii ia announced A luoinber wlio is in cluirgo of anv iaisincsh which is 
not disposed of on tho day ujion which it has lieen appointed to be taken iniiy 
fix some other day for it to ho taken, and the busLno.'Js in question is then sot 
down in the Order liook (fi.'e noto (/<), p. 070, tinfe) as an order of tho day for 
ibo day wliich ho h.aa cliO'..'n, 

(/) f^tiindinji' Orders of tho Tlonso of f'oninions (Public ISusincss), ItHl, No. 1 
(4), (5). Amotion to comuiit a public Tlill (other thiui a hill for imposing tnxa- 
lion, or a consoliilatod fund Itill, or on appropriation Pull, or a provisional order 
coniirmution liill) to a commit teo of tho whole f lonso, nr to a select comniitteo, or 
to a joint coinmittoo, if made inmu'diately after the Pill has boon rontl a second 
time, may 1)0 decided, although tho motion is opposed, after ^le expiration of 
the time'for opposed husino.sfl; seo Standing Orders of the IJonso of Commons 
(Public linsiiiesa), 1911,No. 46(1), whicli applies to any wiling of the House; 
see, further, noto («), p. 671, yics/. I’or tho rules as to closure of debate, seo 
p, 670, ntiie. 

(A) When the Speaker is unable to attend a meeting of the House the mnoo 
i.s laid on tho table by the Seijciint-at-Arm.s, and tho Clerk of the House in his 
pluco {ft the table nnnounoos the iact of tho S].)eaker’s absence. Tho Ohamnau ™ 
of Ways and Means, or, if tho iibhonco of the Chairman of Ways andMearr 
has been announced, the Deputy (iliaiiman (see p. 666, nnlc), then proceeds lo 
the table from bohind the Siioaker’s chair and prayer,s are road. 

(1) In the absence of tho chaplain, prayers aro read by tho Speaker himself; 

SQp May, Parliamentary Practice, llth od., p. 159, n. It is ilie duty of the 
Serjeant-at-Arms to give notico to all committees when tho House is going to 
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pABIiUMBNT. 


Sect. 3, 
Sittings of 
the House. 

lliisinoris 
('xompt from 
iiiiorruption. 


Pn'cedence of 

(lovorninent 

business. 


iVccedf nce of 

priviito 

members’ 

business. 


1218. A Bill which originates iu Committee of Ways and Means 
and ])roeBedingB which are made iu pursuance of an Act of Varlia- 
uiout or standing order (w/) are exempted from interruption at 
eleven o’cloclc, or at half-past eleven o’clock, when the House usually 
adjourns, if they are then under consideration. 

The House, by means of a motion (which is not open to amend¬ 
ment or debate) (?f), made by a Minister of the Crown at the 
comme.ncement of public ])usiness, may exempt from interruption 
at eleven o’clock that night any spocitied business if it is under 
discussion at that hour, and may also, by means of a similar motion, 
jji’ovido for the resumption, after the interruption of busijioss,of any 
sj)eci/ied business if it should he under discussion when business is 
postponed at a quarter-past eight o’clock, for the consideration of a 
motion for the adjournment of the House to discuss a definite matter 
of urgent public importance, or for the consideration of opposed 
private business sot down by direction of the Chairman of Ways and 
Means (o). 

(ii.) Government Business, 

1219. Unless tho House otherwise orders, Government business 
up to Easter has inccedciice of any other public business at every 
silting, except (Ui Fridays aTid after a qnai'tor-])i»st eight o'clock on 
Tuesdays and 'll'^ednesdays (p). After Easter, tho Government are 
also allowed precedence lor their business during the entire day on 
Tuesdays ( 7 ), and, after Wbitsunlide, until Michaelmas, at all tb(i 
sittings of the House, except on the third and fourth Fridays after 
Whit fcJuuday (r). 

(iii.) Private MenilKrs' business. 

1220. Under the present rules of tho House very little time is 
allowed to private members eitlier to introduce Bills or to bring 
forward motions, as their l)UHiness is allowed precedence oi 

prayers, and, after sueb notiee has heon given, the eubsequont piocoedings 
of all conunitteos arc null and void, unless they ho otherwise empowered to 
sit after prayers: kog IStanding Orders of the 'House of Commons (Puhhe 
lJusiness), 1911, No. 6-1. 

(j«) Standing Orders of the House of Commons (rubb'e Business), 1911, No. 1 
(2). Such proceedings princhially relate to draft Orders in Council, statutory 
rules and ailiniiiistrativo schemes and orders wliich are required by statute lb 
be laid before Parliament, and in the case of which proceedings aro prescrihed 
by the statute for the purpose of giving elToct to, or of invalidating, the rule, 
order, or scheme; Endowed Schools Act, 1873 (36 & 37 Viet. c. 87), s. Ifi; 
Military Manoouvros Act, 1897 (60 & 61 Viet. c. 43), s. 1 (3); Pactoiy and Work¬ 
shop Act, 1907 (7 Edw. 7, e. 39), s. 5 (2) (a); seo also note (//), j<. 617, ante. 

(«) St-auiling (^rders of tho House of Commons (Public Business), 1911, 
No. 1 (7). A motion to exempt business from iiitoiTuptiou at more than 
one sitting, or to exempt business from interruption at five or half-past five 
o’clock on a Friday, or to exempt business from interruption at eleven or half- 
past eleven o’clock under No, 1 (see p. 674, ante, and the text, supra), and 
also to allow it to bo entered upon after eleven o’clock, although opposed, may 
be debated. _ 

(p) Standing Orders of tho House of Cosamons (Public Business),* 1911. 
Nos. 4, 8,10. 

(p) Jltd., No. 4 (a),^ On days when Government business has precedence 
of other business, Ministers may arrange their business in such order as they 
may think fit; see ihid.. No. 0. 
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Government business only at and during the excepted times referred 
to in the preceding paragraph. 

.1221. In order to expedite as far as possible tlio business of 
])rivate members, a ballot is hold at the beginning of every session 
to decide the precedence of the Bills which i)rivate members propose 
to introduce, and of the motions which they propose to make on the 
lirst four days on which private members’ notices of motions have 
precedence of other })usin(!ss. No Bill, other than a Government 
Bill, may be iutrodiiced in anticipation of tliis ballot (s). After 
Whitsuntide, Bills which have l)ocu introduced by private inembers 
are arranged upon the Order J’aper so as to give priority to those 
which are most advanced (f), and it is always opcui to the Govern¬ 
ment, if llioy think it advisable, to grant special facilities to a private 
member’s Bill, or to treat it as a Government measure. 

(jv.) Pt irate flndnesii, 

1222. In the House of Commons, prcicedeiice over opposed private 
business is always given to unoiiposed private business (u), and no 
o]ipoBed ])rivate hnsiness of any kind may he taken on Fridays {b). 
On any sitting day, the consideration of private business is entered 
upon immediately after the Speaker takes the chair, and, if the 
jirivate Imsiiiess which is before tlie House on .Mondays, Tuesdays, 
Wednesdays, or Thursdays has not been disposed of by tliree o’clock, 
it must be jiostpoiied until such time as the Chairman of Ways and 
Means may determine. It is then taken at a quarter-past eight 
o’clock, nr as soon after that hour as possible, on Mondays, Tuesdays, 
Wednesdays, and Thursdays (c). 

(v,) rnhlie Pdifions^ 

1223. After private biisiuoKs has been disposed of (d), any mem¬ 
ber of the House may rise in his place and present a jmhhc 

(«) The ballot is hold ou llio third day of the M'Mnioii in obodioiice to an order 
of the llou'-p. A moinbor wlio is successful iii tho ballot may elioose wludher 
ho will give iiotico of his iiitoution to bung forward a inotnm on ouo of the 
lu'bt four oocaaions ou which jmvalo nioiubcrs' notices of motions liave prece- 
donco or to inlroilui c a Bill. Further ballots aro held to decide the iirecedcnco 
of private monihcra’ noticoH of mot ions as each notice day becomes open. Those 
suhsciiuent ballots for notices ol motions are rendeii'd necessary l>y the mlo 
which prevents a notice of motion being given for a day beyond tlio period 
which includes tho next four days on which notices of motions aie entitled to 
]ii(icedencc; see Standing Orders of the House of Commons (Public Business), 
1‘Jll, No. 7. 

(<) Ibid, No. 6. Tho Bills are arranged us follows, namely : (1) Bills which 
have been returned with aniciidments liy the House of Lords; (2) Bills which 
are to be read a tliird time ; (3) consideration on report of Bills as amended in 
committee; (4) Bills in ciuiiniitteo; (.7) Bills appointed for committoo; and 
(6) Bills which are to he read a second time. 

(ft) Ibiil,, No. S (6). 

(b) Ibid., No. 8 (1). 

(c) JhuL, No. 8 (2), (Jl). No 0 |mosrd ])nvale liusinc-ss (other than that which 
is under the consideration of flio lloiiRc at the time) may be taken after 
half-pust nine o’clock [ilml., No. 8(4)). Between Easter and Whitsuntide no 
opposed pnvate business may bo taken at a (juaiter past eight o’clock ou 
Wednefidays {ibiil., No. 8(1)). As to tho elTent of a motion for the adjounimeut 
of tho llon.so on a question of urgent public importance, boo p. 677, wsf. 

•(cif) A motion for the issuo of a new writ is usually miido immediately after 
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pARl.fAMISNT. 


SEiOT. 3, 

Sittings of 
the House. 


Restriction 
of speech on 
presentation 
of i>elitiou. 


Wh^n 
(jncslions 
uie put. 


petition (e). The only otht^' persons ejitithnl to present petitions 
porBoually to tho IToo'so of ('onnnons ai’(3 the onicial roprosontativos 
of the corporations of J.oiidon and Diddin, who are .-illowcd to 
present-petitions.'it Ihc hill’of llio IIouRo (/). 

As soon as a piihln* p--liit'oii has ]i('(.n prcsonlt'd it is ordered to 
lie on the taldc, and js liion roforred to tliti C'unmitteo on PuhJic 
Petitions (ft). 

1224. A incniher who jnvRcnls a jinhlic jadiiion oivJJy (/<) must 
coniine iiis remarks io a hris 1 staU-inent of the alh'gatiojiH whiciiare 
eonlaincd in the ])otitiim and of the mnnbe.r of ])orsons who have 
Hi^nG<l if. No dehat(5 is allowed to arise upon a petition unless it 
ref‘IS to a hii'acli of prn'ili'j^e, or to some perj-onal grievance which 
calls for iiiimediatu remedy (j). 

A meinhcr may require a petition to he read liy tho clerk at the 
table. 

(\i.) Qiu'sliohs io JUemlvra. 

1225. Every kronday. Tuesday, Wi'diu'sday, and Tliiirsday 
throughout Iho session, after tho eonchision of priv.ite busiue.-^s, or 
at any rate not Inter than tliree o’ch.ek, members aro called upon 
to address ilie (luestions {j), of whicli they have given notice, cither 


till (•!' privsilt* ht.-' ^^lll <)th(‘r Jdiuls of iKm-roiitoiitionis 

jiH'l-ioiiH luuv ho Jiiade at tint-, ]h linil in tho jnoccodnij’:^, if lime 
hni'ou' ([TiPi^tunis are takon, ejj , iiadiuiis to kjI up ('oiiiTniitots for the purjioso (»f 
anJljd] i-niy* public cxpondilujo* innlur Slaiuliii;.;; < oi‘ tho IJou.so ot (^uniiuoiis 
(riihlio UnyiiK'Ss), 1911, Ntj>. ()(>--'71, and nnlions iV'i tho oonsidoratuin nl‘ 
aiiionJinonta made Lo by Iho llniiso of LfuN, wlion (lu'y raiK‘ no (pie^tion 
of piinriplo. 

(f) Tlic HiK'akor dors not iimjIhuis lo ibo llonst*. Xo pf'Ution may 

bo i^rosontc'i tho first day of tho M'^don, or in u w\\ PuilLuiuont until tho 
Kpoaker has ))oon clu'S^uj and lus cdoction njipioiod by tlio C'lown. Evory 
jiotition Mbirli is j)io.v>n}f'd must bo indoiM-d Mitli tlio nana; of tbo nionibor 
who presents it. Thon^ are stro‘t rules with ro^^^ird Lo the form in wbioli llii' 
pelition must lie iiro-^onto'l to tin* IJonse; t>co Jlbort, Maimai of rrooc'duro in 
tho Public llusiuoss of tho lloii'.o ol i ouifnout, L^nd <m 1. ])]). ol—o.'h A coi)y oi 
thu rules with rogaid tolhefoinj and prexmtalion i)i' j'olitions is sujipJit'd to 
menibeis at the bep^innin;.' of each sosdon As to tlio piohibition of the 
tuiiiultnous t^Jithoi'ing of junsuiis uj'oii the jivtmro of piesontinj:: a jiotilion to 
l^irlianiont, and as to tho lurodn^i; of more th.m liilv per^on;^ within a mile of 
WestmiJist(*r Hall for tho jnirfdr'O of cunspbu’injj; a jn^iUon to J^u-liiunent any 
day when either House is sitUuj^ bein^ an uulnwliil assembly, sen PanIcMvrst 
V. Jarvts (1909). -<> T. L- lb Ib"^; aEo titb* < unvi:. \l J.aw and Pjaxiiijum:, 
Vol. IX., pp. 470, 471. 

(/) See^Alay, Parlianicniavy tieo, 11th ( d., jj}). f/M), A member 

cannot bo coinpeiy'd liy any [lerson lo prcsciil a j'etiUoji to the House {('hajjers 
V. Qohhmid, [1«94] l (i. 1). ISd). 

(</) Per tho comiiosition aiid functions of Hus Cfunmitletu mo J) 985, jiwf. 

(It) The more usual method of presenting a public petition is for the moinbm* 
■nhois responsible for it to jdaco it in a bag which is keiit for the jiurposo 
bokind the S^jcakerV chair. Ho may do this any lime during a sitting of the 
House. 

(«) Standing Orders of tho House of Oonmons (Public Dusiness), •1911, 
Nos. 7y 78. 

(/) NoHco of any question must bo given in writing to tho dork at the 
table, and no question may b'^ read vira voce in tho House, unless tho consent 
of tfce ypeakoi hus been proMoUHly obtained (Standing Oiders of tlie House of 
Coxmnous (Public Buskiess), 1 !H 1, No. 9 (1)). !Por the rules with regard to tltf» 
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to Ministers with regard to niattc^rs connected with the administra¬ 
tion of the yarions dGi)artui(mtd of tho Govca-rmioiu, or to private 
iqoinl)ers with regard to matters connected with the business of 
tho House for which thciy may liappen to be responsihlo (k). 

Notices of qiiostions arc printed and sent out with the notice 
paper {1) each day. Unless a questioii is marked with an asterisk, in 
which case notice must be given so tiiat tho question may a]t))ear 
on the notice jraper at latest the day Irefore that on Avhich an 
answer is requircnl, the Minister to whom it is addressed does not 
reply orally, but Ciiiihos a printed answer to be sent out with tho 
Votes and Proceedings (m). 

(vn.) <'i‘!isi’lcrotion of j’uhUf Itiisiness. 

1226. As soon as questions have boon disposed of, the House j»ro- 
ceeds to tlie cousidoraLum of tho public business which is on tlio 
order paper for tho day (ii). 

1227. Ijc'foro this is entered upon, however, a member may ask the 
leave of the House to move tho adjournment tor the purpose of dis¬ 
cussing a delinite raattor of urgent imblic importance (o). If the 
leave of tho llouso is refused to him, a memher can still make tho 
motion in question if he obtains the support of not less than forty 
meinbers, who, when called upon by the S])eakor, must rise in their 
places to signify their assent to the proposed motion. 

A motion for adjournment for which the leave of the House has 
been signified stands over until a quarter-past eight o’cdock, when 
tho business then before the House is postponed in order that the 
motion may bo moved {p), and any private business set down for a 
quarter past eight o'clock by direction of tho Chairman of Wajs and 
Moans is not taken until tho motion for tlie adjournment of the 
House is di^.posGd of. 


fonii and contents of quo.stions, wliitli arc strictly enforced ky the f'pe'ukor, 
SCO llhort, Miinuiil of Pr(jcodure lu tho Public Husmet'S of tho llouso of 
Commons, 2nd ed. j>p. Cl, C2. 

(k) No question may ho taken after a quarter hofoie four o’clock, except a 
question of an nrj'ont ili.uaiitcr witli repaid to a matter of public imjiortancf' 
or to tho arrangoment of tlio busiuosa of tho House, or a question addressed 
during ((ucstion time to a member of tho (lovcriiment who was not pro.sent in 
his place at tho time nheii tho question was (.ailed (Standing Orders of tho 
House of Commons (Public lliisincss), 1911, No. 9 (3)). 

(/) As to the notice paper, seo note (w), p. 670, aide. _ • 

[m) Standing Orders of tho Hoiiso of Commons (Public Ilu&inosa), 1911, 
No. 9 (4), (o). • 

(«) A now mombor is generally introduced and takes the oath immediately 
after the expiration of tho time allotted for questions ; wo ihid , No. 84. 

(o) find., No. 10, Such a motion must not raise a question of privilege, 
nor may it revive the disciissiou of a .subject which ha.s already occupied tho 
attention of tho House in tho same session, nor may it anticipalo a matter 
which* has been previously appointed for consideration, or notice of which has 
been given; bco j). GG9, aiiic. * 

(jj) If a motion of this kind i.s supported by fowor than forty members, but 
by not less than ten, tho Sjioaker puts the question as to whether leave sheuld 
be given to make tho motion, and a division takes place. If this is carried in 
t^e affirmative, the motion is brought before the House at a quarter past 
eight o'clock. 
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1228. At the beginning of public business?, before the House pro* 
coeds to the consideration of Iho orders of the dsty, a ntoni])er may 
jn^esent a Bill without obtaining the leave of the House, or he 
move for leave to bring in a Bill {q), or for the nomination of a 
select committee (r), and a [Minister of the Crown is ])ermitted to 
make a motion with regard lo tlio business of the Houso. 

As soon as any such motion has been disposed of, or, if there 
is no such motion, immediately after the time allotted to questions 
has elajjsed or questions have been disjiosed of, the Bpoaher directs 
ihn Clerk of the House to road the. orders of the Jay. These are 
laki-n by the House in the order in which they are arranged upon 
the order paper (s). 

ISkc’T. d.— Ma'uiteuanca of Oidcr oial Jlnlat of Dchalc, 

122D. A meniher of the House, of Commons who wishes to 
speak wliether in the House itself or in a committee of the whole 
liouso or in a standing comniiitoe, must rise in his ])laco 
uncovered (a). Wlien his name has been called by the Speaker or 
the Cbairman (h), as the case may bn, he must address himself 
not to the House or to the committee, but to the Speaker or to the 
Cliairman (r). 

1230. A debate arises as soon as the question liefore the Honso or 
tlie committee has been proposed liy the Speaker or the C'hairman, as 
tho ea.be may be. Such debate must be strictly relevant to the 
subject or question which is submitted to the consideration of the 
House, or to an amendment to the question w'hich tho meinlier 
speaking proposes to move. 

It is the duty of the Speaker, or of tlie (Uiairinan, lo call to order 


( 7 ) Stamliii" Orders of tlie Uoii.se of (‘ominous (PuLhc Dumicss), Nos 11, 
■'ll ; seo jij) 705 ft .'f'/ , pent. 

(r) A private uiembei imy only make a motion for leave to Inin;; in n Pill, 
nr for the nomination of a select committee, on Tin'hd.ua and Wuiinc'^days, a 
member of ttio (lovernmcnt nniy do so on Mondays und Tlinrsdiijs ns \\ell. If 
such a motion is opposed, the Sjioakcr, after a short slaloniont fiom the inovor. 
and fiNo from an opponent, of the motion, may either puttho(pii'(,fion thereon, or 
thofpiostiun that tlio debate bo adiournoi (SUmdnig Oidora of tho House oi 
t’ommons (Public Ihisinos's). 191 1 , No. 11 ). 

(g) Jhvl., Nos 12 , 13. The nuhl, however, is reserved to tho Governnienf 
of placing' their orders or motions at tho head of tho list on Iho days when their 
bu'^inoss has precedence {ibid. No, 13^. 

{t) A nionibor must speak m Jln;;hsh, and is not allowed to read his sjiecch. 
It i'. also out of df^dor for u memltcr to read from any book or diicuineiit tho 
report of a dolKito in tho Jlouso held during the same session; see Miiy, 
J'.nHamentary JVnctico, 11 th ed . p. .'JlO, 

(aj WIk'ii ainombor is so imich nuMjiacihited by illness that ho cannot stand, 
it is cnstoniary for tho House to give him leave to rotaui his scat whiht 
spi'nking. 

\ fi) WJien boveral motabers lise to addiess tbo House at tho saim' time, it 
losts with the Speaker or tin diairman, as^he case may bo, to decide Vhh'h 
inomhor he will call upon. 

(r) When a meiulior sjionks on a point of order in tho Houso or in 
eommiltoo of tho whole J}ou?o whilst a division is iictually in pitigie."^^ 
(see p. 671, ante-), lio does not ri*o in his place, but speaks silting, and retains 
his hut, * 
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any member whose speech, in his opinion, transgresses this 
ruie (d). 

If a motion is raado during the course of any debate for the 
afljournment of the House, or of the debate which is in progress, or 
if, when the House is in coiuniittee, a motion is made that the 
(Jhairman do report progress or do leave the cliair, the debate must 
be strictly confined to the particular matter to which it relates (r). 

1231. A member is not allowed to speak ui)on the same question 
more than once in the s.nne d('liaio (/), unless he has moved a sub¬ 
stantive motion, w'lion he is entitled to a right of re])ly (g). A 
iiieraber who has already taken part in a debate, by leave of Iho 
House, may sjauik a second tiuui on the same question, if he wishes to 
explain some malorial point in his first s))eoch which has been mis¬ 
understood, or desires to make a personal explanation. 

1232. In the House of Commons strict rules are laid down for the 
maintenance of order in debate, to a bn'ach of any of which it is 
permissible for a member to call the attention of the, 8p('aker or 
the Cbairman, as the case may he (It), whose duly it is to call 
the offending member or members to order. 

A breach of order is committed ])y any member (1) who men¬ 
tions disrespoctfully the name of the Sovereign, or who casts a 
relloction upon tlie conduct of the Bovorcigii or of certain high 


(d) Sfcaiidxug Orilora of tlio iriiii!=o of Commons (Public Bu&iness), 1911, 
No. 19. This order eiupowors tlie Sjteaker or tlio (i'haininui, us Iho case may be, 
after calling tho attention of tlio llouso or of the committee to tho conduct of a 
member 17110 persists in irrolevanco or in tedious repetition, to direct such 
member to discontuiuo his speech. The eiiine power is given to tho ch.urmeu 
of the standing committees by No. -17 (o); compare May, Parlimnontury 
Practice, llth od., pp. 314—:ilG. In spite of tlio rule against irreloviuioy, a 
member may rise at any time during tho course of a debate to speak on a 
point of order or a matter of piivilogo which Muldoiily arises. By the indul¬ 
gence of the llouso a momhor is also allowed, before the commencement of 
public buaiiiCBS, to make a personal explanation, lii such a case, as there is no 
(jiicHtion boforo tho House, no debate should bo allowed to ariso; sco ihid., 
p. 319. 

(e) Standing Oiders of tho IIoiLse of Commons (Public Business), 1911, 
No. 22. A member who moves or seconds a motion of this kind may uot 
move or second a Mimlar motion dui’iiig iho same dchato {ihid,). 

(/) This rule does not apply when the House is in coiiumttee (see pp. 710 
ct stq., 751 tt aeq , post), noi does it apidy, on the report stage of a Bill which 
has bocu referred to a standing comiiiittoo (boo p. 717, post), in the case of tho 
member who is m charge of such Bill ; or iu the case of any member who moves 
a now clause or amondinont to siicli Bill in respect of such new clause or 
amendment; see Standing Orders of tho House of Couimori8^(Public Busiuess), 
1911, No. 46 (3); see also note (//), p. 71G, post, 

(ff) If, when au order of the day is read, the member who is responsible for 
the matter m question merely raises his hat when ho makes the motion, he is 
entitled to address tho House later iu tho debate, and the same rule applies iu 
tho case of a member who seconds a substantive motion in this formal way; 
see May, Parliamentary Practice, llth ed,, pp. 321, 322. 

(A)‘Any oidmary breach of order is ropressod immediately by the Speaker or 
the Chairman without tho iiitorveution of any other member. When a inombec 
draws the attention of tho Speaker, or of the Chaiiuiaii, if the Hoaso is lu 
committee, to a breach of order, he must do so at the time when the offence is 
commuted, and must confine himself in his remarks to pointing out the breach 
oi order which has occurred. 
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officials (i), or wlio gives lideranco to troasonablo or soditiouR 
words, or who introduces tlie name of the Sovereign to influence} 
debate; ( 2 ) who brings a jjersonal cliarge against anollicr member, 
or who refers to another member by name; (3) wlio expresses an 
opinion with rc-gard to any matter with regard to wliicli a decision 
is still ptiiiding in tlm courts; (4) who ndorn in an offimsive 
manner to the proceedings of eitlier House of Parliament; (5) who 
uses liis right of addressing the House merely for the pui-pose of 
obstruciiiig its l)usiuess ; or ( 6 ) who attempts to speak on any 
question which has been fully put either })y the Speaker or the 
(Jhairmaii, as the case may be. It is also out of order for any 
meuiher to refer to .any debate in the Hous(} of Lords, or to any 
debate wliich has taken place in the House itself during the 
same session; and it is not pennihsildo for a meinlter to cast any 
reflection upon a decision already arrived at by the House, unless a 
motion has been made to r(''!cind such decision. 

1233. In addition to these rules (, 7 ), which must be observed by 
any member ^ho ialces pari in a d'iliale, there ai’e cortuin rules of 
etiquette and behaviour which I’ogiilate the conduct of luemheis 
whilst a debate is proceeding, and vHuch aro interpreted and ])ut in 
force when necessary by the Spoalmr or the (diairinan, as the case, 
may be (/•). 

A member must keep his seat and not walk about the House 
whilst a debate is proceeding (/). He inust not iiilen-upt in 
a disorderly manner another member w'ho is addressing the 
House Oa), nor may he read a ne\ssi)aper or hooli wiiilst a debate 
is proceeding, 

(?) the Viceroy of India, the Lord Lieutenant of Li'liind, the Hpeakor, 
or the Chainuau of "Ways ajid Means. It is also out of oidor to allude in di,'-- 
rospoctful teims to tlio Rovoreigii of a friendly State. The conduct of the 
Sovereign hiiuBelf, and of any ollicial whose cinidnct nitiy not ho di«cns.«('d 
otherwise, may behronght to the notice of tlic House Ity ineaus of a suh,stnn(ivc 
jiiolioii, which can ho de.ilt with by ainendniont or hy a distinct vote of tlic 
House ; Bee May, I’arlianioutary Practice, 11th od., pp. 2(7, 278. 

Sec p. CTti, anic, and the IcNt, siiprn. 

(k) See May, ParliamontaryPractice, 11th cd., pp. .I'll}—345. Thu.s, a meniher 
must enter and leave the Hon.,,o uncovered, and should how to the chair when 
ho goes to or leaves Ins Boat. A inoinhor is not, jienniUed to croBS between tlm 
chair and another member wlio n? speaking, nor may he eioss the House between 
the table and the ciiuir, or botwcou tho chair and the mace when the Serjeant- 
ut-Alins removes it from the table. 

(i) See Oi’ders of the House upon tliia euLjoct, 10th February, 1G08-9, and 
16th FebiMary, 1720-1; JouniaLs of tho House of Commons, 1698-9, Vol 
XII., p. 496; l'J20-l, Vol. XJX., p. 425. The nile is not strictly enforced 
at the present time; but tho Sjieaker may order inembors who are standing at 
tho bur to take thoir placea, and, if they disoboy, may instruct the Serjeunt-at- 
Arms to clear the gangway. 

(m) It is loft to the Speaker or to the Chainnan, as the case may ho, to dcci<le 
when any interruption comes within this rule. By a re.solution of the Homso 
of the 5th A lay, 1641, the Sjicakor is instructed to jircscnt to tho llou.se the 
name of any inombor who Mdus])er.s or stirs out of his place to the distuthaiifc 
of the House whilst ony message or business of importance is being discussed 
(Jounials of the House of (’omuions, 1641, Vol. IL, p. 105). At the pre.seiit 
time the Speaker or the Cliairinan, as tho case may be, colls the Hjouso or the 
committee to oidor whenever the conversation is loud enough to disturb the 
dobale. • 
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1234. "Whenever^ any mouiLor is guilty of gross disorder, the Sect. 4. 

Si>eaker or the Chairman, as the case may be, is em])owercd to order Main- 
him to withdraw immediately from the House for tlie remainder of tenance of 
the sitting («). ^ Order and 

If, upon any occasion, IIks Spealmr, or the Chairinaii, if the 
House is in committee, considers that his power to order a niemlica* Dmte. 
to withdraw is inadequate, lie luay name tho momber who has dis- Witiiiimwal 
regarded his authority or wlio has aliused ihc rules of the House. 

In such a case, if the olTence lias lieeii committed hi the IJouso 
itself, a motion is made, usiiidly by tho Icadei' of the House, for tho 
oflending member to bo suspended from tho s'-rviee of tho House, 
upon whicdi the 8poakcr jnits tlio question forthwifh, as no amend* 
ment, adjournment or del'atc of a motion of th s kind is allowed. 

If the oftenco has bt en commilted whilst the IJoiiso is iii committee 
of tho whole House, the Cliairuian immediately suspends the pro- 
coodiugs of the committee, the Speaker returns to tliis chair, and 
the Chah'iuan reports the circumstance to him, A motion is thou 
made similar to that already described (o). 

1235. If a grave disorder aiises, tho Hpcaker may adjourn the Adi-inmmeut 
House without question put or-suspend any sitting for a time to be 

named by him (p). disonler.' 

SuoT. 5.— JiiristUcruin of the lloiiae. 

1236. Although the House of Commons togetlier with the House i.imitstoits 
of Lords forms the iligh Court of rarliament, it is not strictly 
speaking a judicial body, and its jurisdiction, except in resitect of 

tho uutliority which it exercises over its own members and its own 
composition, and the powers which it possesses to punish persons 
f(jr committing any breaeli of the privileges of tho House or of any 


(«) standing Onlvis fif tlio iJoiihO of Uonunoiis (Public llusiness), 1911, 
No. 20. In f'lU'li cuKo the Serjeant-at-Arms i8 dircftodto cam'out sucli orders 
as may bo givou to him fioiu tho chair. A ineiabor who ivmvcs an ord-'r 
of this kind to withdiaw tioiii tlio iiiocuicts tif tlio llonso must contiinic to 
ft'ivo upou any ]u‘ivato Jhll coiiiiiiitteo oi which he hiippcns at the time to bo a 
moinbor. As\o tho power of the Ihiiiso to oxpcl luemlims, see p. 787, post. 

(o) Standing Orders of tho Jiouso of Commons (I’nbhe iJnsmosa), 1911, 
N'o. 18. Suspension under this order used fonnerly to continuo m force for ono 
week for tho lirst oti’onco, for a fortnight for tho 11 eond, and for one mouth for 
tho thiid or any suhsequout oil'eiice. On tho ItJth J'Y'liriiary, 1902, the standing 
order upon tins buhject was uineiuled and tho wouN ihdining th® difforont 
])erioils of Mibpen.swn weio left out without any other.-, being inserted. As a 
result of this amendment, thorcfoie, tho ])onod of suspoiiMofl now extends to 
the end of tho session or until the order of tho lloii-io l\\ which it is enforced 
is rescinded. A member w ho i.s su'^peuded must iiuuicdiatoly If'ave tho precincts 
of tho nouse, and, if he retuses to do so, tho Speaker may call tho attention of 
the House to his ivfiisal, ami he may then be forexbly ejected. The standing 
order provides that a iiK'iubor who is thus ejected is sn.'-pimdeil from the 
service of tho House lor the remainder of tho session without further question 
nut. A member after being .suspmled must coulinuo to serve on any private 
Ihll commitUH) to w'hieh he lias been appointed at the time of his suspension. 
If .several members have jointly disregarded the authority of tho ohau', they 
may bo muned togntlior, Imt (dherwiso not more than ono member may ba 
named at tho same time (ilixl.). 

\ 2 >) 21 . 
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of its members (<]f), is of a legislative character and is practically 
confined to the share that the House takes in passing Bills in which 
Parliament is exercising judicial or jwasi-judicial functions (?*). • 

iSbct. 6.— Committees. 

Pni-yECT. 1.— (Kasxifuation. 

1237. The conimiltoes of the House, other than committees of the 
whole llouse and committees appointed to prepare reasons for dis¬ 
agreeing with the Lords’ amendments to Bills (s), may be divided 
into three main classes, which differ in respect of the method in 
which they arc apjiointed and nominated, namely:—Standing 
committees on public Bills, select committees, and committees 
on private Bills and provisional order conffrmatiou Bills (/). 

Sub-Secp. 2 .—fifiinding Comuiiffces. 

1238. The appointment, constitution, and functions of standing 
committees are dealt with elsewhere (-a). 

Si’K-SEOr. 3.-Med (hmmiftces. 

(i.) Mftt Coinmitltcs on Pnhlic Mutters or Pithlic IhUs. 

1239. A select committee (r) may be appointed either to inquire 
into and report ujjoii any subject with regard to which the llouse 
lequires inlormalion (?e), or to consider a public Bill (a). 

1240. The number of memliers of a select eonimiltee varies, but, 
as a general rule, not more tlian litteen members are nominated to 
serve upon any such committee, of whom live, or in some cases 
three, form a quorum (/>). 


(7) The juri^Jidium of the llouse of Coumious over ilu'sc luiittors is deiilt 
with ainoiifrat the pnvilpj’ps of Iho iloiisfi; see j>p. 787 ct srq., jnmt. 

(r) E.tf; hills of AUaiiuk'i’ or hills of I’aiu.s ami houaltios, iimilh\orco hills; 
eoe jip 727, 701, 762, ))ost; bci* abo title CouiiTS, Vol. IX., p. 2i. 

(,s) Seoji. 

If) Seo pp. 711, 712, 711, 7l.>, 7ol, post, ami tlio text, tnjta. 

{if) See pp. 711, 712, poAf. 

(v) Select commi^toe^ of the House of Coimiions aro nsuallv apjioiiited aiul 
nojuiiiatoii by the House, but cutiuu of these committees are alinobt iuvariahly 
uoiuinated pai'tly by tho IToum* a ml imiily by tho committee of selection, and 
certain others which sit sessioiially arc ajipoiuted under staudinp; orders. 

A nicmbor who intends to imoe lor tho appointment of a select eoni- 
mittce, one day before the nonuniilion of such committee, must place on tho 
notices tho uumoii^of the meml)i‘j'.s w'ho it is proposed bhould servo on tho coiii- 
mitteo; see tJtaiiding Orders of llie House of Commons (hublic Business), 1SM1, 
No. 57, 

^(f) Wheu a select committer* m .appointed to impure into any luiittcr, the 
scopo of its inquiry is dctiiicd m tlio order of lefeienco given to it by the 
House. If a hill ih rofon od to a select committee, the hill itself is tho order of 
lofereuco, and Hm committee must ix'poit it with or Mritliout amoudnieut^o tin* 
House. Tho House can oxbaid tho scopo of Hio inquiry of a sidect eommitlco 
either by meuiis of an iustrurtion or by committing an additional hill to the 
committee. 

(?)) Standing Orders of the J louse of Commons (Public hubiuoss), 191J, No. 

If no quorum 13 fixed by (111* order of reference appointing tho committee, all 
the members <>1 the committee must attend its sittings. 11 the quorum of a 
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1241. A selo(^fc coimiiitleo chooses ila own chainiiai) (c), and 
almost invariably is given ])owor by the House to send for persons, 
papers and records—a pewtir which enables it to sunnuon and 
Examine witnesses (d). Counsel may only be hoard before a select 
committee by order of tlio House, made eitlier originally l)y the 
House itself or as the result of a special report niado by the 
committee to the House. 

1242. All select committees and other committees of the House, 
with the exception of standing committees, may continue to sit 
whilst the House itself is sitting, except during the time while the 
House is at prayers, and they may also sit during an adjournment 
of the House (e), but no committee may sit without leave on any 
day over which the House lias adjourned. 

1243. A select committee may always forlud the presence of 
strangers at its sittings, but, as a rule, stranger.s are admitted whilst 
evidence is being taken (y ). 

1244- As soon as the hearing of evidence is concluded, the com¬ 
mittee meets to consider its rojiort, or to go through tlio provisions 
of the Bill, as the case may be (<:/). It is open to any of its momhers 
10 prepare a draft report, and every such draft report is brought up 
by its author and read a first time. A motion is then made pro¬ 
posing that one of the reports, usually that which has been submitted 
l)y the chairman, he reful a second time. As soon as the coramitteo 
has decided, if necessary by means of a division, which draft report 


conmiitteo has been fixed b}' llio House, tbe ohnirmiin must siwpend the sitting 
of the comiuittoo until the nfccHsarv qin>rum is pi’fNout; see Standing Oidors 
of the Houso of Commons (I'nbbc llusuiess), No. GiJ. 

{() Tlio cbtiiiman of a scloct commiltoo only votes wlu-n thoro is an equality 
of voices in the comimttoo. A member of a selei't committee is not entitled to 
vote in any division in the oommitti'e, unless he is present 'whoii the question i.s 
jiut, A record of the attcnd.'inoo of members and of all divisions •which tato 
jilace in ii comnntfoe must bo kept in the miiiufos of its pi ocoodings; boo 
(Standing Orders of the House of Commons (I’ulilic Jlusiiiess), 1911, Nos. CO, 01, 

{(i) If any witness who has been summoned to nppo.ir before u select com¬ 
mittee refuses to attend, the (‘liuirman of the coinmitteo rp])i/rls the fact to the 
llouBe and moves that an order lie made for bis aftcndiincc. A select com- 
iiiittco of the House of Commons lias the power to admimsfer the oath to wit¬ 
nesses oxaniined before it (Parhamontary Witnesses Oaths Act, 1871 (,"1 & .3.i 
Vict. c. 83), s. 1). AVhen a (‘ommitteo decides to exercise fins power it usually 
passes a resolution. “ That the evidence of all witncssos exiimined before the 
oommittoe (except those who shall bo exempteil by special lesolution) shall be 
taken on oath.” 

(e) Standing Orders of thcHouso of Oonimoiis (Public Business), WH, No. 64. 
Standing committees are excepted from this rule; see ihid., No. 47 (1). The 
S('i’joaiit-at-Aniis is instnicted to give notice to commiltci^s from time to time 
when the House is going to prayers; see ihvL, No. 64, and note (/), p. 673, ante. 

(/) Any member of a select committeo has tlie right to require the i‘oom to 
bo cleared at any time if lie desires to take the opinion of the committeo upon 
any matter. 

(g) Tho procedure with legaiil to the consideration of a Bill in a select 
eommittoe is practically tho same as Biat adoided iii committee of tho whole 
House; 8‘-e pp. GG,) ef ncq., a»ifp,*uiid pp. 710, 713, jmt. lu dealing with money 
clauses a eolect committee is bound by the same lules as a standing committee; 
see p. 712, jmt. A select committee may alter tho title of u Bill which has been 
referred to it, but, if it diu's so, it must report the fact to the House. Acting 
jupon an instruction from tlie House, it is permissible for a select committee to 
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Sect. 6. it '«ill lake as tlio basis of iis report, this tlrnfi report is read a 
Committees hccoiuI tiino and taken into consideration paraf;rapli hy paragraph (h). 

Upon the concluBioii of the consideration of a draft re[»ort tlie 
chairraan puts the (piestion, “ That tins svpnrt [or this re}K)rt (ta 
amended] be tlie report of tJie committee to the House ? ” (t). In the 
case of a Bill, as soon as the measure has been agreed to by the 
committee, the chairman puts the question, “ That I do report this 
Bill as amended [or -without amendment] to llie House? ” 

1245. Afler it has lu'cn read a second time, a hybrid Bill (k) is 
I'lierrc'd to a select connuitlec!, the members of which are nominated, 
as a general rnle, jiaitly by tlio House and ]>artly by the committee 
of selection. The iirocoedings in a select cominil.tee on a hybrid 
Jlill are the same as in a committee on a jiiivate Bill (i), except that, 
as the coraniittce is a select connnittee, the stauding orders whicli 
ap})ly definitely to comniittees on private Bills are not applic.able (m). 

(li.) Select Cmmittees rdatiuy to PvUk Mniiers appctnfrcl Sessioiutlli/ or ly 

Sir.)KJiu<i Onler. 

Public 1246. In compliance with a standing order of the House (a), the 

Accounts Public Accounts Committee is appointed annually for tlie ('xainina- 
Committee. accounts showing the a])propriatiou of the sums granted 

by I’arliament to meet the jniMic ex])enditnre (o). It consists of 
fifteen members, nominated by the House at ilie beginning of every 
session of whom five form a quonnn. 

The committee examines the accounts for tlie financial year 
ending on the Blst March in the previous year, inqu ire.s into the causes 
which have led any department to exceed the money granted to it 
by Parliament and into the application of savings on grants mad/i 
to the Admiralty and War Office (q). Its meeiings are attended by 
the Comptroller and Auditor-General and a representative of tlu' 
Treasury, wdio assist it during the taking of evidimce. It is not the 
jiractice of the comniilfoe to admit the public to its siftings. 

coii'^dlulato two or iiioro Pills whu’h huve Leon leferrHl to ilsconswlonitioTi, and, 
with tlie leave of the Hoiiso, it may divide a single Pill into two or more Pills. 

(//) Aineudmcnts may be made to any pm-agraiih, and now paragrajihs may 
bo added. 

(i) Any select cominittoo having power to send for persons, papers and 
records, may present its opinion .md ol>servatioii.s and aho Iho ovidouco which 
has boon given before it to the llonse without pievionsly obtaining the leave of 
tho House. A committoo of tins kind may also make a special report to tlie 
House "With regard to any muttej^ which it thinks lit to bring to tho notice of 
th« IIou.se f see Standing Ordern of tho House of Commons (Public Pusinoas), 
inn, No. G3. ]f select comniitteo on a Pill is of opinion that tie inoasure 
should not be allowed to jirococd, it reports it to the 1 louse without amendment, 
and aPo makes a sjicfial repuit to tho House, stating tho reasons against 
proceeding fuither with the Pill. 

(/•) Heo p. 703, pfW. 

(/) See jip. 7fi3 et pf-y.. pott. 

pit) Nanioly, Standing Orders ol the Houso of Commons (Private Busine'!'')* 
1911, Nos. 115-124, 120. , • 

(n) Standing f’hde.rs of tho lloii.se of Ooinmoiis (Public Pusiness), 1911, No. 7i). 

(o) See Journals of the House of (’ommonH, 1910, Yol. fJjXV., p. 36. 

(p) IVhen the committee \vits llrst appointwl, in 1662, it consisted of nnie 
mon oors, but from time to lime its niunlier has been imTeased. 

(Sf) See note (e), p. 110, post. , 
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The committee makes reports to the House from time to time 
during the session. 

, 1247. To the Public Petitions Committee, which is appointed by 
an order of the House at the Ix'ginning of every session, are referred 
all petitions presented to the House which do not I'fdate to private 
Bills (r). The function of i,ho comniittee is to classify and prepare 
abstracts of all such petitions, and to convey to the House all 
requisite information resp('.eting their contents (s). 

The committee usually consists of fourteen mHml)ers, of whom 
three form a quorum. 

1248. The Kitchen and Befreslnuont Piooms Committee is 
appointed hy tlu', House at tho l»e”iiiuing of evc'.ry scs.-dou to control 
iho arrangements tor tlu! kiichen and rofre.shment rooms in the. 
ilopartmeiit of the Scrjeant-at-Arius, and consists of si'veniie(‘Ti 
nnmibors, of whom three form a quorum. It aiq/oiuts several suh- 
cominittees to transact the jiocessarv f\('c,uiive work, and m<'.ets 
once a W('ol; tlirougliout the session to coalirm the proceedings of 
these sub-committees. At the end of ilus session tlie comnnth'o 
issues a vstatement of its accounts and a ])alancc sheet, which it 
reports to the House (a). 

(hi.) Select Cm^nu'lttcfs apj^oinfal wider Siaitdauj ih'ders to deal irilh Matters 

idiitinq to Private Pitfsiue'^s. 

1249. The Select Committee on Standing Orders, the Committee 
of Selection, and the Coneral Committee on Bailway and Canal 
Bills have certain duties to perform with regard to private and pro¬ 
visional order conlirmation Bills, which are described elsewhere (/;). 

(iv.) Sderf (UmmittcG on OoriimouK 

1250. The Select Committee on Conimons is apponitod, by an 
order of tlie House at tlio beginning of every session, to consider 
and rei)ort to the House with j'egard to every report made by the 
Board of Agriculture and Fisheries under the Commons Act, 1876 (r), 
certifying the expediency of any provisional order for tlie inclosure 
or regulation of a common, before a Bill for its confirmation by 
Parliament is brought into the House. 

The committee consists of seven members, partly nominated by 
the House and partly hy the Committee of Selection, of whom five 
form a quorum (d). 

(r) standing Oi-dora of llio House of Comtaons (I'aMit; Business), 1911, 
No. 79. Tho members of the coiuiniltpe are nominated by the IloiAe. Bor the 
motliod in which public petitions aro presented to the House of Commons, 
see pp. 6To, 676, anit. As to potitious in opposition to* private Hills, see 
pp. 747 et teq , •post 

(o') See se.'isional order of appointinciit of the committee, Journals of the 
House of Commons, 1910, Yol. CIjXV., ]). 92. All public potitious (unless they 
nro informal, when they are rotinned to the members who have presented them) 
are entered in the Votes and I’locewtiinga; see p. 607, ante. The committee 
muy*authori«e the printing of,uny jietition if it considers it advisable, and 
issues a report containing a list of all other petitions with the number of 
signatures attached thereto, 

(o) iSee Journals of Hie House of Commons, 1910, V'ol. CLXV., pp. 46, 310. 

(6) See pp. 743, 751, post. 

. jc) 39 & 40 Viet. c. 50. 

(d) See Journals of the House of Oommons, 1910, Vol. CLXV. p. 110 and 
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(v.) Select Committee$ on Private ond Piorwomil Order Confirmation JUII\ 

1251. An ordinary privaio 33ill introduced on petition, if it is 
considered expedient for any reason, may be referred like a hybrid 
Bill to a select committee, nominated partly by the Honae and partly 
by the Committee of S(*loctioii, instead of to an ordinary private Bill 
committee (c). The procedure in a committee of this kind is practically 
the same as ij) a private IJill committee (/), but the quorum of the 
committeo is fixed by the House, and the chairman, who may only 
vote when there is an equality of voices, is chosen by the committee 
itself (y'f. The committee is given power to send for persons, papers 
and records, and may, tlu'refore, make a special report to the Jloubo 
witliout obtaining leave to do so. 

1252. The appointment, constitution, and functions of the 
Select Committee on Divorce Bills and the Local Legislation 
Committee are dealt with elsewhere (/;). 

(\i) (^onmiittec of Privileges, 

1253. Tliis committee is appointed hy an order of the ITouse at 
the beginning of every session (i). Since 1904, it has been usual to 
nominate seven meniliers, of whom five form a quorum, to serve on 


see title and Ekuits oy ('ommon, Tol. TV., p. 647. Objectors to 

any wKciqo contfunod in an order may present petitions to the House, winch 
»ue roferred to the committee (see Journals of lliollouaoof Oominons, lS7i». 
Vol. OXXXIV., p. The committee also requires the Hoard of Agricultuic 

and Fisheries to publish, in tho locality of the common projmw’d to bo dealt 
with, notices of the day fixed hy the committeo for tho consideration of tho 
case, and directing any person who ohjects to tho bchcme to send a statement 
t»> the committee settmgforth his objec.tions. When the case is heard the Jloaid 
of Agiiculturo and Fisheries calls witnesses in siqqiort of its pnqio-sals, and 
oyipouents are also heard. Tho committee has no jiower to hoar counsel. On 
the conclusion of tho evident e, the committee yiroct't'ds to considor its doeision, 
and reiMirts ujion t>ach schonn! which Las hoeii submitted to it, either recom¬ 
mending that the order ought to he confinnod with or without motiitieations, oi 
that it ought not to bo conlimiod. If tho committee recommends that an order 
should be modified, it is referred to the Hoard of Agrniulturo and Fishenes, to be 
modified in accordance with the recommendations of tho committoo. An order 
which is so modified must again he submitted to tho consideration of the com¬ 
mittee ,' see Mrst and Third lleports from the ,Seloct Committeo on Commons, 
1911, House of Commons Pnpei-s (128), ( 222 ). 

(c) Tho Belfast Corporation Hill, 1896 ; tho Fishguard and Kosslare etc. Bill, 
1899; the London County Council (Klectnc Supply) Bills, 1906 and 1907, are 
examples of Hills which were refeired to specially constituted committees of this 
kind. • 

(/) See np. 751 vt 8eq.,}>08t. 

( 7 ) Members whA serve on thiw committees are not bound to attend every 
sitting, nor to sign the declarations as prescribed by Standing Orders of tho 
House of Commons (Private Husiness), 1911, N^o. 117. Such committees may 
also adjourn over a day ou whnh the House sits without making the report 
pesoribed by Standing Orders of tho House of Commons (Private Business), 
No. 126 . Tlie evidence beard by these committees w usually printed by tho 
promoters as in tho case of an ordinary priviiq;e Tiill committeo (see note (d), 
p. ’tH,poat), but occasionally the House has made a special order with rep^ to 
the printing of evidence; see Journals of tho House of Commons, Vol. CLXll.. 
j). 162. Private Bills which have been considered by a specially constituted 
committee are exempted from the committee stage in the House itself. 

ih) See pp. 762, 763, 

(t) See Jounmls of the House of Commons, 1910, Vol. OLXV., p. 6 . 



Part III.—The House op Commons. 

the committee. The committee is given power to send for persons, 
papers and records (j). 

• Sitb-Seot. 4 .—Commiitets on I’rivate Bills nnd FrovisKnuil Order 

Confinmtiim Bills. 

1254. The appointment, constitution, and functions of com¬ 
mittees on private Bills and provisional order confirmation Bills 
a])pomted under the standing order relating to private business are 
dealt with elsewhere (A). 


Part IV.—Meeting, Adjournment, Proroga¬ 
tion and Dissolution of Parliament. 

Sect, 1.- Mi'ciinfl. 

Sub-Sect. 1 .—Issue and Ilduru of TPrits. 

1255. A now Parliament can bo called together for the irauRaction 
of business only by the Crown (/). It is summoned by moans ol the 
lung’s writ, issued by the direction of thtj Lord Chancellor from 
the oliico of the Clerk of the Crown in Chancery (w) with the advic(* 
of the Privy Council and in ptirsuaiico of a Itoyal proclamation. 

A period of not loss than thirty-five days must elapse between 
the date of the proclamation sinnnioning a new Parliament and the 
date fixed for its assembling (?t). 

{)) It has boon ihe practice of the Uoiise from an early date to appoint a 
Committee of Privileges. In former times tfie committee used to consist of 
all “ the knights for shires, gentlemen of the long robe and mei'ohants in tho 
House ”; see Journals of the House of Commons, 1837, Vol. XOll., p. 16. This 
committee did not meet between 1847 and 1909, but the House occasionally 
«I»poiiitod select committees to deal with particular matters of privilege as they 
occurred, e.jr., a committee was appointed to inquire into a petition containing a 
libel on a member in 1857 (see Journals of the House of Commons, 1866, 
Vol, CXlll., pp. 68, 77); and a committoo was appointed to inquire into the 
commitment of a mombor in 1874 (see Journals of the House of Commons, 
1874, Vol. CXXIX., pp. 28, 61, 71). In 1909 the Committee of Privilogea 
itself was ordered by tne House to inquire into an alleged intervention by the 
Duke'of Norfolk in an election in the High Peak division of Herbyshire. 
For the report from the committee on this occasion, see House of Commons 
Paper, 1909 (281). For tho privileges of the House of Commons in general, 
seepp. 777, 787 et seq., jmt. * 

(A-) See pp. 7ol e< ««/., pM# ^ 

(i) See title CoNSTiTUTioNAi, Law, Vol. VI., p. 389. For the reasons which 
make the annual meeting of Parliament necessary, see ihid., pp. 383, 419; 
see also pp. 768, 770, post. 

im) As to this official, reo litle Constitutional Law, Vol. Vn., p. 12. 

\n) Meeting of Parlianient Act, 1852 (15 & 16 Vict. o. 23). During A 
recess, the Crown, acting upon the advice of the Privy Council, by Koyal pro- 
claofation has power to prorogue Parliament from the day to which it shall then 
stand summoned or prorogued to any further day being not less than fourteen 
days from the date thereof (Prorogation Act, 1867 (3(* & 31 Vict. a 81), s 1). 
The Crown may also isauo a proclamation summoning Parliament to meet for 
the dispatch ol bueinoss on a date earlier than that on which it had been 
#origmaUy stuamoned (Meeting of Parliament Act, 1797 (37 Geo. 3, c. P'7)c 
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1266. At the bej^iuning of {‘tich new Pavliainent, a writ of summons, 
on which is stated the day and place of meeting of Parliament (o), 
is issued from the office of (Ik* Cioi*k of the Crown in f-haneery liy 
the direction of the Lord Cliaiicfllor to eveiy peer of the LTnitod* 
Kingdom who lias j)roved his 3 'ight to his peerage, to ('ach roj)n;- 
sontative peer of Ireland (;n, to each lord spiritual wlio is entitled te 
sit in the House of Lords ( 7 ), and to each of tlio fou:; Lords oi 
Appeal in Ordinary (r). 

1257. 'Wrils ior Iho eh'ction of the members of tlie House of 
Oonnnons are sc'ut to tlie rei.Mvning officers in eacli constituency 
directing tlu' election of a member or momhers, as the. case may ho, 
to serv(i for that constituency in J'arlianient. In Croat Jhitain, the 
writs are sent out by the Clerk of the Cn'.wn in Clianct'ry; in Ireland, 
by the Clerk of tlie C’lown and lliiiuiper (sj. 

Snr.-SEUi\ 2^—OiUh of Alhijuinsc. 

1258. The members of both Houses of rurlianient must make 
aiul subscnla) the oath of allegiance, or mulu* a solemn atiii'ination 
or declaration in lieu th(*roof, lielore they aie eiilitled to take their 
seats. 

The form of oilh or affirniatieii, Avliic]] mii.st be noleinnly and 
publicly made l»y laoinhers in their n^jxietive Hmise.it/), is lixed by 
statute (//), and any lord temporal or ioid sjuntual who votes l)y 

!is amHiKicii liy the Jilcftni" oi‘ Piiiliaiiient Act, lifTU y{.‘J & Vzet c. vSI)); uiiJ 

SCO ]). (iiHI, jKikt 

{(>) yinf'O tlio reign of Cliarh s II., Varlimucat liiih alw.ivsinot af\Vohtiiiinst*^r 
but there is no con^ititutioiiiil objortioii to f *:ulinnient being summoned by the 
[Sovereign to meet in any oDier ]il.u e. 

(ffi As h) Rich ]»oors, si'o p. (>20, aide. Wnls aro not tent to tlie roi're- 
SOntalive iieeis <»f Scotland. 

[q) As to iho lords .S'liiilual, see pp. Gift t/ *»./., aiil>. 

(r) As to tlio Tjoid.s of ApjxMl m Ordjnjirv, see jiji G2.S, (il.'J, «ji/r. Tho 
judges of the Supreme Court receive -ftiits of suuiiiioii,'. to I’.uliament; .sen 
]). C!7, ante. Soo also Itejioit from tli" Ji'uit ('oiiimittC'O ou (ho I'veseiir'O of 
iho Scncrcign in J'arllament, IDlll, p. mi ; House ot Cotiimous I’.ajier (212). 

(».) As to tho form of writ, si-o liallot Act. 1S72 (Go & .'hi Viot. c. -ili), 
Sched, II.; and see title Hi.xei lo.vs, Vol. Xlf., p. 2.18. As to the duties of 
retuniiiig otfieers with logiird to retnins, see dad, ])p 2:11-olllj. AVhoii a 
member IS cl H-ted at a bye-election, tlio < 'link of the< 'rovvn sends a cerliflcato of 
his (ilection to the Public Bill (lilice in the Hoii'’c of Pommons, and thono.v 
uieinhor, befoio J\e can take his seat, mn^.t ei)t.iiii a certiticate iit that office 
staling that t.he certificate from the (Iiown (llfiee has bcon duly received. 

U) Parlianientaxy Oaths Act, IstJi; {2{l & ,‘}0 Vu-t. c. It)), s. G. 

(«) The h^lowing i.s the prer.i'iil.i*d fonu <if oath: “ J.-, do swear that 1 

will he faithtiil and bfxar tnie allegiance In llis Majesty King (Jeorge, lii.'> hoiis 
and succt‘s.soi's, according to law. So liolp me Ood ” (Promissoiy Oallrs Act, 
18<)8 (3J & o2 V^ict. c. 72), sa. 1, 8). I'ho oath imiy al'O bo taken in tho manner 
jircsrnlKj.l by the Oaths Act, ItlOli (!) hldw. 7, c. .‘>1)). s. 2 (1); or in tho inaiiiicr 
in which an r)itth is usually administoicd in ScoUnnd (Oaths Act, 1888 (51 & 52 
\ ict. c. 10), s .7). Any peer or member of thei llouso of Commons who 
objects to t.ik'ng aji o.itn eitiier )>ecau'‘e ho has no U’ligious boliof, or 
because lak'ng en o-itb is ouiitrary to bis r^ligiourt bebei, is iicrmittcd to 
make the following alfii'iualjou, naui.'ly; “I, - —, do solemnly, sincerely, 
affirm tbriti I will ln> f.iitbful and bear tnio. idlegiance io 
Ills MayMy King (J^irgo, bin heirs and succcsiors, according to law" (Halhs 
Act, 1 Silt) .,0 ,iui‘vey of the farha- 

lu^utaiy ua!.)i, |.cv Abiy, railRincatury Practice, lllh ed., pp. 151)—170; and, as. 
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himself or liis proxy, or who aits as a peer during any debate in the 
House of Lords, and any member who voles or who sits as a 
member in the House of Commons, during any dol)ate after the 
Speaker has been chosen, witlioiit taking the oaih or making such 
affirmation, is liable to a lino of .i‘500 for each olience {v). 


Su/NiSkcit. S>—IhimIi(dioii of retrs, 

1259. A peer who succeeds to his peerage by descent, and is of 
age, has the right, as soon as bo has proved liis title and received 
his writ of summojis Ui), to come to the House of Lords and take 
his seat without aijy formal introduction [b). 

A representative peer of Scotland (c) or of Ireland fd) is not intro¬ 
duced, but takes Ids scat in tlio same way as an hereditary pecir 
of the United Kingdom, as soon as his election has hoen notified to 
the House (c). 

1260. A newly-created peer, or the successor of a nowly-crealod 
jjcer who never look his seat, or a peer who has fiuccneded to his 
peerage under a special limitation (/), must bo introduced (//) with 


lo ndniuii.storiu;' the onlh to a i)crsi)u of no rolij,'ii)ns m* tiilo (Nji's'i'iTU- 

Tio\Ai. Law, Vol. VJ , p. ytlJ. Aa to oatha f^enerally, aeo titio JiviOEXen, 
Vol Xlll., i)p. 590 (i sfij. 

(y) Uai'liamouiaiy Oaths Art, 1MJ6 (lifl & SO \'ut. c. 10), s. 6. Tho jtoruuiary 
penalty can bo sued for onlv by tbo frown {Drt«i/aii<)li x. Clarle (1883), uU 
L. J. (o. B.) 505, 11. L.). In addition to the prruiiiaiy jirualty, the neat of a 
member of Ibe House of Couunons who transfi;iL‘Sf>o.i tins iiile is vacated as if ho 
wen* dead (rarlinmontury < )atbH Acl, 1860 (29 A 30 Vb't. r 19), s. 5). Tho pciiiil 
socitions of tho Parliiiiuentary Oaths Art, 1800 (29 & 30 Vici. r. 19), wore not 
lopenled by tho ytatuto Law Revision Art, 1875 (38 A 39 ^l•t. c. 00), seo 
Vlarlie v. Jlradla'igh (1881), 8 (i. 15. 1). 03, 0. A. 

(«) As to what is required before a wiit can l<o issued, soo j), 023, onit 

(b) Standing Ordoivi of tho lloiiso of Lords>'(}’ublu! Riisiuess), 1902, No. 13. 
Any day on whudi Iho lloiiso sits, os soon as pinyrrs liavo hem s;ud and before 
publio bnsiriPss bus begun, Dio m-w ]>oer may go to the table of Die llouso and 
jirosent bis writ of summons to tlio cleik, wiio then aduiiiustcis the oath to 
him, afi'Or Mhieh the pec'r signs the roll and shakos hands with the Lord 
Dhancellor. As to tho p(‘era«e, see title J'kkjiagus ami J )H/MJ'IEs. 

(c) A repro-'entativo peer of Scotland does not bring await of summons to 
the Ilouse, but merely takes the oath and signs tho loll. As to such jxicrs, see 
p. 025, ait(r. 

(d) If a nqire.'.entalivo peer of Ireland is. subseuuent lohisclerDoti, advanced 

1() a higher degree in Die (leorago of Ireland, the lettei’s patent by which such 
advancement is made must ho jirodured and read in tho llouso ; sec Dtiindiiig 
Orders of tho llouso of Lords (Public Rusiness), 1902, No. 99. As to such 
peers, see p. 620, anti. • 

(e) The names of tbo pews rlertod to repiesenl tbo priu’s of Scotland lae 
communicated to Die Lord t'banri'llor by Iho Lord t'loik J?egj.«ler of Scotland 
at tho beginning of ever}' new Parliament; see ]>. 020, auif. Tho same pro¬ 
cedure is adopted in tho case ol an election taking jdace during Dio course 
of a PiU’liamont. As to uetifynig tho election of an Iihh ropreseutativo peer, 
see p. 627, ante. 

, (/) Standing Onleis of tbo House of Lords (Public llu-mess), 1902, No. 14, 

(,^ Ibid., No. 15. "When y. ncwly-created peer is introducod, ho ciitcis 
the JIouAo by the bar. Do is pieocded l»y the (rciitlemau UiDier of tho 
lllack Rod, tUo Karl Marshall tho Jjord Great ('b.inibovlain, and Gaiter 
lung of Arms, or their iltqiulxes, and is suppoited by two peers of bis 
own degree. Tbo new peer eunics his writ of summons, and both 
9 he and hia aupportor, and also the Earl Marslud and the Lord Groat 
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Parliament. 


SiiCT. 1. certain formalities before he may sit and vote in the House of 

Meeting. Lords and his patent and WJ-it of summons are entered in full upon 

the Journals of the House (/<)• 

« 

Introduction 1261. When a connnoner who has been appointed Lord 

of the Lord Chancellor is created ti peer, or when a Lord (Ihancollor has been 

ance or. jictvaiiced a rank in the leader of the House announces tlio 

fact in the House (0- The Lord Chancellor then leaves the Housij 
by the ]«ir and returns w('iiring bis peer’s robes and ac(!Oinpanied 
by two Knj)j)or(ers and the C)nieers of Slate (t). The ceremony of 
introdiielion is the same as that already dosci'i))ed in the ease of a 
newly-created peer (0, except that the Lord Chancellor, after 
receiving his ])atGnt from Garter King of Arms, kneels and lays it 
upon the Throne, and from thence takes it and delivers it witli his 
writ of summotis to the Heading Clerk. After he has taken the oath 
and signed the roll, the Lord Chancellor is first placed between his 
two supporters at the lower end of the bench on which his rank in tho 
peerage entitles him to sit. From this position the three p(;ors 
salute the Throne by rising and uncovering three times. The Lord 

(-'hamboilftiii, wear tlieir poors’ j'obos. The GoiiHoiiuiii Usher of tho Black 
Eod and Garter King of Anns wear tboir otlicial imiforais, and tbo 
latter carries tho ik^w jiwr’s patent of creation. After Lowing to the Throne as 
they oritor <ho lioiise, tho now peer and his escxiit advance up theirouse on the 
temporal snh' (see j». G21. oiiU\ to the woolsack, making a second bow as 
tliey I’oss th(‘ talde. and a third when they reach the woolsack. Garter King 
of Anns then hands his patent to tho now peer, who, kueoliiig on one knee, 
presents it and also his writ of summons to the Loid Chancellor, who hands 
them to the Heading Clcik. The new peer, with his two supporters, thou 
jirocecds to the tahlo of tho Uonso, wlnlst the Earl Marshal and tho other 
officers station themselves lictwoeu Gio lint cro.ss bench and the table facing 
the Lord Chancellor. Tho Heading Clcik, who has meanwhile rotunied to tho 
table, reads aloud both the jmtont and tho writ of suminons, and then 
administers Iho oath to tho now peer, who signs tho roll. The procession is 
then ro-formed in the original order and crosses tho House, passing between 
the first cioss bench and tho lable. It then turns and again crosses the House 
between the lowest cross boncli and the bar. Tho Earl Mai'shal and the other 
officers romain standing bj tho cross benches whilst Garter King of Arms 
conducts the new peer to the lioiich u})on which ho is entitled to sit. Tho new 
peer then takes his seat betwoon his two supporters, and they all three put on 
their cocked hats and bow llirce times to the Lord Chancellor, using and 
uncovering (jach time. The Lonl Chancellor returns their salutations by taking 
off his hut, but he does not liso As soon as this ceremonious greeting has 
been exchanged, the procession is once again re-fonnod and again moves up tho 
House, a proceeding which enahle.s tho new peer as ho passes the woolsack to 
shake hands with the Loi-d Chancellor before leaving the House to unrobe. 
Two or mefte peers of the same degree may ho mtroduced together. On 
such occasions each patent and writ of suminons is read in succession, each 
peer taking the oath as soon as his own have been ivad. Whoii all tho patents 
and writs of snmiuons have been read, tho now peers are conducted to the 
proj^r bench, from which they .salute tho Lord Cffiaticellor simultaneously; boo 
Journals of the House oi' Ijords, 1906, Vol. CXXXVIIl., pp. 18 et setj. 

(h) See note (c), p. 62!J, ante. 

(i) Journals of tho House of Txirds, 1898, Vol. GXXX., ii. 6; 190C, 

Vol. CXXXVJlL.p. fi. , • 

{k) If the Lord Ohancellor has beon created a peer before tho opening of 
the session, ho may perform tho duties of his office at tho opening of Parlia* 
mont, but he is not introduced until after the delivery of the Speech from tho 
Throne (see p. 696, pod) and prayers have been said. 

(0 See note ( g ), p. 689, ante. » 
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Cliancellor, aceompaoied by his supporlcr.H, then moves and takes 
his seat alone at the upper end of the Karls’ bench, to which 
j)Osition in the House he is entitled in virtue of his ollici^. From 
this position he again salutes the Throne, after which ho rises, 
uncovers, and retiu’us to tl)G woolsack. The House then adjouvus 
daring pleasure to enable the Lord Chancellor to unrobe. 

1262. When the Prince of Wales is introduced, ho does not kneel 
when he presents his ] ate it to tlie Lord Cliancellor, and, after his 
})atent and writ of summons have, heeii read and he has taken the 
oath and signed the roll, lie is conducted to his chair on the right 
of the Throne. Ho tliiui ri'ci'ives the congratulations of the Lord 
Chancellor, after which he retires to unndie (w). A peer of the 
Blood lloyal also pi-esimts his patent to the Ijord Cliancellor standing, 
and, after he has taken the oath and sigiu'd the roll, ho takes his 
seat on a chair placed on the left of tlie Throne (a). 

1263. The ceremony upon the introduction of a lord spiritual (e) is 
practically the same as that upon the introduction of a lord 
temjioval, except that as a bishop has iioth(>en created a peer lieluis 
no patent, and, tliei'eforo, only presents his writ of summons to the 
Lord Chancellor. When he .takes his seat in the House of Lords, a 
lord spiritual is supported by two other lords spiritual, and is not 
accompanied by tlio Karl klarshal and the other Olliceis of State. 

Suh-Sj:cT, 4 .—!ninnhiclKm of Mimhns of ila House vj (owvion't. 

1264. There is no formal introduction of members of the House 
of Commons at the beginning of the first session of a new’Parliament. 
The return book, which is delivered in by the ('lerk of the Crown in 
Oliancerj, is the only evidence which is required of each member’s 
election (p). 

When a member is elected to fill a vacancy in the House caused 
by a bye-eloction (</), during the course of a Parliament, he must ho 
formally introduced (r). 

(ni) For the coicniony upon tho introduction of IIis Lite Muic.-'t.j’ King 
Edward VH., as Fihioc of WaJos, on llio 5th February, seo Journals of 

tho House of Ijords, 1SG3, Vol. XbV., p. (5. 

(n) By stat. (loIiS)) 31 lion. 8 , c. 10 , b. 1 , only the children of tho 
iSovoreign are entitled to sit on cither side of theTJirone in the House of Lords. 
When Prince Albert Victor of Wales was created Luke of Clarence and Avon¬ 
dale, and again when Ihs pre.sent Majesty was ci'oated Duke of York, Queen 
Victoria sent a message to tlio ] louse of Lords recommending tho House to 
consider of the place His Koj'al Highness should occupy in the House. ITie 
matter was referred to the Committee for Privileges, which, upon each occasion, 
recommended that His Eoyal Highness should sit on tMe left hand of tho 
Throne, in the place usually roseiTcd for younger Rons of tho leigning Sovereign, 

(o) As to the lords sjnntual, see pp. <519 tt eeq., ante. 

\})) See title Eleoj'ions. VoL XIL, jip. 331—333. 

( 7 ) I'or tho causes which necessitate tho vacation of their scats by mombers, 
see pp. 656, 66 S et seq , ante, and sec ]>]). 787, 789, jwM. 

(»^ So.o liesolution of the Hojise of the 23rd Fobrnai’y, 1688-9 (Journals of 
the House of Commons, Vol. X., p. 34). Amy day the House site, imnif’- 
diately after <iue.Rtions are disposed of, or after the conclusion of pnblio 
business, the Bpoakor invite.s the new member, who is standing at the bar 
between two other members, to take his seat. In rc}>ly to this invitation, tho 
^uew member, between his two supportere, advances up the floor of tho House 
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Stjb-Sect. 5.--rrrliminanf Proreetlhga when a Kew Parliameni MecU. 

1265. On the flay Avlien ii new Parliament is appointed to meet 
for the transaction of laisiiifiss, the Lord Chancellor and four other 
lords, who must be nioiiilu rs of the J-'rivy Council {«}, take their seats 
on a form which is placed Ix'tweon the woolsack and the Tlirone {t). 
The Lord Cbancollor then directs the Gentleman Usher of the Black 
Eod, or liis dfijfuly, to let the Commons know that tlio Lords Com¬ 
missioners desire' their attendance in the House of Lords to liear 
the eonnnissxoji read. 

As sfjoii as the ineinlx'rs of the House of Commons appear at tlie 
har, tlie Jxord (hancellor informs ilifeu lliat ho and the otlier Lords 
Coimnissionors Imvo hocii empowm-ed by lr 3 tterB patf'ut under the 
Great Seal “ to do all things in His Majesty’s name wliieh are to be 
done on his j)art in tliis Parlianu nt, as l)y the lettfO’s patent will 
more fully a])])ear.” Tlie letters ])a,lent are then read aloud by the 
Pleading Clerk, after whicli theljord ('.lianLellor in forms Iwth Houses 
that, as scon as tlio members of the two Houses have taken the oath, 
the causes of His j^fajesty calling the Parliament will l»e declared 
to them, and he furtlu'r iiiforms the Commons tijat it is the King’s 
pleasure that they .should repair to the place where tlmy are to sit, and 
there proceed to the choice of soniepro]jf‘r 2 ier.son to he their Speaker, 
and that they should javsent such iu‘rsf>n, when they Jiave chosen him, 
for His Majf'sty’s approbation. The Commons tiicji retire to their 
own T]ou,se to choose a Speakor, and the House of Lords is adjourned 
during i)leasure (ff). 

1266. In the House of Lords, when the House has boon resumed 
laiid prayers have been said, the Lord Chancellor takes the oath. He 
goes alone to the table of tlio House, rcjieats the oath of allegiance, 
and signs the roll, after wiiich he redurus to the wofilsack, and any 
lords who are present take tlie oath or make tlie allirmation pre¬ 
scribed by statute. Lacli lord presents his w'lit of summons to the 
clerk, signs tbe roll, and shakos liands witli tlio Lord Chancellor (r). 

On the first day of a now Parliament, and also of eacli of it.s 
succeeding ses,sions, Garter King of Arms delive.rs at the table of 
tlie House a complete list of the lords temporal sitting in 
Parliament (a). 

to the table, whem he prf^i'iits I ho cortilifate of hia election to the cleik, Uo 
tlien takes the oath or makes hw allix-mation in the presoiihed form, signs the 
Tol], and shakos Lands with the Speaker, to whom he is presented by the clerk. 

(«) (See title Constitutional Law, Vol. Vll., pp. 61 it sfq. 

(t) The Lord Chancellor and the other Lords Commissioners wear their peers’ 
robes. The former*wears a tlireo-comerod hat, and the other peers wear cocked 
hats. 

(if^ "When the Ilouao is adjoui'ncd during pleasure, the mace is left on the 
w<iolBack, and the Jjord Chancellor loaves tho House by the door which opens 
into the Trinco’s Chamitcr. When the House is resumed, ho returns by tho 
fc'imo way. 

(v) A peer of the Blood 11 oval takes tho oath,singly. , • 

(a) The Clerk of the Parlitiments also prepares a roll of the lords spiritual 
and tompoi'al, which he lays on the table of tho IIoiiso on tho third sitting 
day. As to notifying the House of Lords of tho election of Scottish and Irish 
representative poors, see pp. 626, 627, ante, and note (e), p. 689, ante. As to 
Garter King of Anus, see title Pjeeraobs and HTONrnEs. , 



Part IV.— Mketino, Adjournment etc. op Parliament. 

1267. In tho House of (^oiunious, tljc firhi and only Ijusiness of 
tho day is to carry out the instruction of tho Hovercigii to choose a 
Speaker. As soon, tliercfort^, as the meinhers have returned from 
Rearing the commission i-ead in the House of Lords, the Clerk of 
tho House rises in his place and points with his linger to the mem¬ 
ber who is to projwso the name of the Spealier (/>). Tho memht'r 
thus designated then moves that some other member who is present 
“ do take the cliair of this Houso as Hpeaker," and this motion is 
seconded by another nK'ml)er. If no other camhdalo is ju’oposed, 
the motion is agreed in without any question Ijoing put. 'i'ljo 
member who has hocii chosen to he Speaker then rises in his place, 
oxjirosses his sense of the honour proposed to bo conferri'd upon him, 
and submits himself to the House, alter which his proposer and 
seconder conduct him to the Spefiker’s chair. Standing upon the 
upper step leading to the chair, the Speaker-elect retimis his liumblo 
acknowledgments to the House for the gri'at honour which it has 
conferred u])Ou him, after which ho sits down in the cliair, and the 
mace, wdiicli has hitherto lain under the table, is jihicc'd upon tlie 
taldeof tlio Houso. The Speaker-elect is then cnneyatulaU'd by tlu' 
h'adcr of the House and the leader of the ojqjosition, or by two other 
members aiding on tlieir behalf, and also In the leaders of other 
rci'ognised grouiis of niembors in tlio House. As soon as these 
speeches have been delivered, the leader of the House moves the 
adjournment, the Spoakcr-elect puts tho question, and tho jiro- 
ceedings are brought to a close (e). 

If there is more than one candidate for the Spi'akorship, the pro¬ 
cedure is somewhat different (d). 

(b) Tho duty o£ ])roi)osui<' iuid hocoudini' the name of Ihc Speaher is ilmuiIIv 
entrusted to two old aud inJlucnluil meirdKTH of the House who mo not at the 
time Ministers of the Crown, iind one of whom represents a Iwrongh and tho 
other a county conHlituency. Wlion there is no contest for the office, tlio pro¬ 
poser and the seconder me f^onorally chosen fioiu diflerent political paities to 
signify tho united opinion of the House. 

(c) i^e Journals of the Houso of Uoinmonfi, 1910, Vol. CLXV., p. 5. The 
Speaker is elected for the duration of tho riirliament If, owing to his death 
or resignation dining tlio cour.se of tho Parliament, a vacancy oceuinin the office, 
it is customary for a Minister of tho (’rown in the CommonB to acquaint the 
] louse that the Sovereign “ gives leave to tho House to proceed forthwith to the 
choice of a new S])eaker”; see Journals of the Ihui.so of Commons, 1905, 
Vol. CLX., p. 249. (Tho proceedings with regard to the election of a new Speaker 
during tho course of a session are tho same as tliose desciibed in the 
text, su 2 >ra). As soon as the choice of the Hviuso has l»en made, a Minister of 
tho Crown acquaints the House tliat “ he has it in command from his Atajesty 
that tho House should jirescnt their Speaker (on a certain day) in tho House 
of Peers for his Majesty’s Hoyal approbation.” Tlio apjirovul of tbo Ciown 
to the choice of the Commons is sigiiilicd by the Itoyal tbiumissionorB in the 
same way as at tho heginuing of a now Parliament (see p. G94, post), except 
that tho new Speaker does not claim the privileges of the House which have 
already been accorded to it upon the request of his piodccessor. When u 
Sfioaker retires during the couiso of the session, it is customary for tho Houms 
on the motion of its leader, which is seconded by the leader of the opposition 
and* supported by other promiiipnt moinbers, to pass a Resolution expressing its 
appreciation of the services of tho retiring Speaker, and an order is made for 
this Resolution to be enteiod in the Journals of the House; see Journals of the 
House of Commons, 1895, Vol. CL., p. 147. 

(d) The candidates, after they have been proposed and seconded, addres.s 
.thomselves to the House, and a Jobnte thereupon ensues. The decision of the 
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1268. The second day of the first session of q new Parliament, 
the Lord Chancellor and tin! four other Lords Cominissioiiers again 
take their seats on.tho form in front of tho Tliroue, and send tljo 
Gentleman Usher of tho Ifiark Hod to tho Commons to desire theit 
immediate attondaiice iji the House of Loi’ds. In reply to this 
request, tho Bpoaker-'Ieid, aceora])aiiied by the Gcntlonian Usher of 
the Black Hod, attendcKl h.y his Chaplain, the Bcrjeaiit-at-Arms of 
the House of Commons, and Ihe Clerk of that House, and followed 
by the Commons, comes to the bar of the House of Lords. After 
OK'-liangin^ greetings with the Ijord.s Commissioners, the Speaker- 
('L'C't nifonns them that, in obedience to His Majesty's commands, 
liis Majesty's faiilifnl (’ommons, in the t'xorcise of their undoubtiid 
rights and privileges, have ])roceeded to the idection of a Sjieaker, and, 
as the object of their choice, submits himself with all humility for His 
Majesty's gracious approbation. The Lord Chancellor intimates 
the ajiproval of tho Crown, and confirms tlie election of the Speaker, 
who then pj'oceeds, in the name and on behall of the Commons of 
the United Kingdom, to lay claim “to their ancient and undoubted 
rights and privileges, and especially to freedom from arrest and 
molestation for their persons, servants and eslatus, to freedom of 
speech in debate, and to free access to Jlis Majesty whenever occasion 
may require it, and to the most favourable construction of all 
their proceedings” ft'). He also prays, on his own account, that 
whattiver error may occur in tlie discharge of his duty may be 
imjuited to him alone, and not to His jMajesty's faithful Commons. 
In aiiSMor to this speech the Lord Cluuicollor informs the Speaker 
“that His Majesty most readily coulirms all the righis and privi¬ 
leges which have ever boon granted to or conferred iijion the 
Commons by His Majesty or any of His Hoyal Predecohsorp,” and 
assures him that His Majesty will always put tho most favourable 
construction on bis words and actions. 


1269. As soon as ibis ceremony has been concluded, tho Speaker 
returns to the House of Commons and reports to the House that lus 
election has been approved by the Sovereign, and also that the 
privileges of the Hoiibo have been confirmed. He again thanks 
the House for the honour which it has conferred upon him, 
reminds members that it is incumbent upon them to take ihe oath 
prescribed by law, and himself takes the oath, stamling upon the 
upper step below the Spe.akcr’s chair. Other m embers who am 
present then come to the table of the House and either take the oath 
or make the affirmation in the manner prescribed by statute (/), after 
which they sign the roll and shako hands with the Speaker. As soon 


floufiO ib fMoimiiied upon th« ijucslion, “That Mr. — (tho membor who bus 
bet'll first prnpoHoJ) do take Iho cli.ur of lliis Honf.o as Hpealcor 'i ” and n division 
is taken, if necessary. If this (pn-stion i.s decided in the affirmativo, tlie elected 
randidato is at once conducted to the chair by his proposer and seconder ; if the 
question, however, is decided in iho negative, a Bunilar question is put upon 
the name of tho second candiduto who has bpen proposed. IIio siihsotfuent 
jiroceedings after the election of a Speaker has been decided in this way are tho 
same as tho'.e already dcscnlw'd; see Jourauls of tho House of Clonimons, 
1S95, Y('l. f’L., pp. HI), (W3, <tnte, and tho text, suj)ru. 
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as the majority of members of both Houses have taken the oath (g), 

the causes for the summoning of Parliament are communicated to Meeting, 

j;he two Houses in a Speech from the Throne (/<). 

Sud-Sect. G. — Proreediiif/it at the Oi^enimj of Parliammt. 

1270. When the Sovereign opens the session in person, the Lord Opening of 
Chancellor, who wears his })eer’s robes, enters the House of Lords 
by the bar and takes liis seat on Iho woolsack. As soon as he is pmon.^ 
informed that the King is a]ij)roiK*hiiig, he goes to meet him at tlio 
foot of the staircase in the Victoria Tower and tlien takes his idace 
in the Loyal jirocossion, which proceeds from tihe King’s Kobing 
Loom tlirough the Loyal Gallery and the Prince's Chamber to tlio 
House of Jjoulsfi), 

Before the PkOyal procession roaches the House of Lords, the 
members of the Loyal Kaniily, the lords spiritual and tempora], 
wearing their robes, peeresses (,?), the judgoh, and the members of 
the Corps Diidomatique, take their jilaces lu the House. 

Upon tlie arrival of the Loyal procession all persons presiuit in 
the House of Lords rise and remain standing until the King is 
seated on the Throne and directs them to be seated {h). llis klajesty 


((/) On tlio occasion of Iho meeting of a new Parliiinient, when a oharifro 
of Ministry has takoii iiluco since Iho goiKiral eloclion, after tho election of the 
Speaker has hceu confirmed in the nuuiicr ulrcady desciibod (see p, Gt)4, ante), 
the Commons tno requested to como to the I tome of Lords, and aio infonned 
hy tho Lord (.’hancellor, on behalf of the Lords ComuiisMoiuTs, that hois directed 
by llis Majesty to acquaint them that Miico tho data when llis Maj'esty deemed 
it right to call them together lor tho cousiderution of many grave and imiiortaiit 
matters, several vaoiincies have occurred in tho House of Oeimnous, owing to 
the accejitanco of otfic(» from tho (h’owii by members of that House (sco p. 659, 
nnipjy and iliat it is llis Majesty’s ph*asuio.that an opportunity may now be 
given to issue writs for stipplj'iug tbe vacancies thus occasioned, and that after 
a suitable rcci'ss rarliament niaj proceed to tho consideration of sueh matters 
as may be laid before it. I’arhament then adjourns to a future day, when the 
l^ix'cch from tho 'I’hroiio is siihmitted to it and business proci'eds us usual. 

(/<) Evory session, alter tlio first one of a new Parliament, as there is no 
election of a Speaker in the House of Commons, or any general swearing m of 
mom hors in either Houso, the Speech from tho Throne isdchvered the first day 
of tho session without any jirolimiuary proceedings. 

(t) Tho procession is lu'adcd by tho poursuivauts and heralds, and tho officers 
of tho Royal Household, Nonoy King of Arms, the Lord Piesident of tho 
Council, tho Lord Chancellor, the Gentleman ITshor of the Hlack Rod, Garter 
King of Arms, the Earl Marshal, and the Loi*d Great Ohamberlahi. The peers 
who carry the Sword of State, tho Imperial Crown and tho Cap of Mamlouance 
walk imuiedialoly in front of tho Sovt'reigu. * 

(j) As far as possible, poorosscs aro jirovided with soatiiin tho House, but it 
appears that they can claim no right to be present, see Report from the Joint 
Coramittoe on tho Prc'sence of tho Sovereign in Parliament, pp. vi., vii., 1901, 
House of Commons fajicr (212). Admission to the House of Lords at cere¬ 
monies of State is regulated by tho Lord G«‘at Chiimla'rlain. 

(i) When the Sovereign lakes his seat on tho Throne, the peer wlio curries 
thg Cap of Maintenance stands on tho steps of the Throno on the right, and the 
jteor berkriug tho Sweid of State on tho loft. The Lord Chancellor, the Lord 
Eitisidcnt of the Coumul, and the Earl Marshal stinid on the right of tlio 
Sovoroign, and the Lord (treat Ohamborlain stands on tho steps of the Throne 
oil the left of the Sovoroign to receive tho Royal conmiands. Tho rdficers of 
tho Royal Household (see title Constitutional Law, Vol. VII., pp. lOG, 107) 
arrange themselves ou each side of the steps of the Throno, in the rear of the 
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then ('Olinnands the Geiiik'iiiaii Usher of tlie Black Rod to lot the 
Connuons know lliat “ it is His kfajesty’s ])leasuro that they attend 
him immediately in Hus JIoiiso.” , 

]\rc:inwhile tlie jrv)iifie of tJonuuons has mot and prayers have 
bOvni read. boon, ilicrefore, as the Gonilomaii Ushor of the 
Black Bod has aiinouufa'd tlio Kind’s coimiian’d, tho Speaker leavos 
the chair and proceeds to tlic House of Lords, followed by tho 
members of tho fiouso. 

Who)I be reaches tlio ba,r of ilio House of Lords, the Spoakor 
liows ibree limes to tlio Kinj;, ^H)0 aoknowle;I^;o.s his salutation hy 
raisin'^ liis hat, Tho JiOrd Ohanoellor then hands a copy of tho 
lioyal SjH’ech to Jiis Majesty, Avho n'ads it aloud. The King then 
retires from tho House and returns to tlie Bobing liooni, and tbo 
Speaker and the mombors of Urn House of Coimuoiis wlllidrawto 
tiieir own Chamber. 


1271. "When the Sovereign is not present in por.son to open 
the session, the task is deputed to the Lord (Tancellnr and four 
other Lords (Joininissioners, who are appointed by bitters patent as 
already described (Z). The Lord t'b.inceJlor reads the SpofTli from 
the Throms and, except Ihfit llu-re is no ju-ocession ami that tlie 
Lords Commissioners nquesi,, in.'^tead of commanding, tljo attend¬ 
ance of the Commons, the jiroceedings are the samo as wJien the 
King is present in person (//<). 

Aller the delivery of tlu' Sj)eech from the Tliroiie, both Ifouses 
adjourn during pleasure until later in I he afternoon of tlie same 
clay. 


1272. The House of Lords usually resiinios its sitting at a 
quarter-past four o’clock, when the Lord Chancellor enters llu' 
House by the hiir and tal-.es his seat on the woolsack. ITayers 
are then n'ad. At half-jiast four o’clock, tlie hour at wliich juihlic 
husijiess ht'giiis, the leader of tho House moves that a J3ill, usually 
a ihll for tlio rogulalion of select ve.Aries, he read a first time. 
This is purely a lornial proceeding, hut until it lias taken jilace 
no oilier Imsincss should he done, and no lui.'^iness should intervene 
between the fir.st reading of tlie Bill and the ixqiort of the King’s 
Speech (7?). As soon as the first reading of this Bill lias been agreed 
to, the Lord Chancellor reports the Speech from the Throne to tlio 
House (oy and an address thanking Jlis Majesty for his most 
gracious Speecli is moved and seconded by two lords to whom the 
duty has be\iii entrusted hy the (lovernmeiit (/i). A debate follows, 


(Ulii'ws ol State. Wlu'ii tliu Sovereign retires, Iho pioccs^ioii letnius to 
the llulhug lioom in tlie samo oiiler ,h it came. 

(Z) Boo p. US)-, anti. 

(»/i) St'o ]). UDf), ante, and tho text, siii>ra. 

[n) See (.'t,mj).mlon to the Staiuliiig Orders on Public ]>nc;iiioss ef the Tleuso 

of Lords, fill. 1;NH1, p. t(i. * 

(o) Tho Loid Obaut'ollor, stiuulliiu'; in his place at the woolnatk, roads the 
Speech whlinnt any proliitoryworiis. ’VVliilhttho Spooc.h is road, all the Liids 
pic <*iit roiiiain nneovoml. 

(f) It’s c(istt)niar> for tho IoiiIm to whom this duty is cntiuslcd to uppeor’ in 
loiV dress or uniform, 
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but it uiuisujii for an ana'inliiiciii to b(! luovcsd to the addresK in 
the Houko of Lorfls(r/). It is generally agrei'd to urm'utc (lis.'frnUrjile, 
and ia tlieii ordered to bo presented to tho Kovew-igu by the Lords 
'with Htiivea (r). 

1273. TJie House of Gounnons reaiiines its sitting at four o'clock, 
but, unlike the other lIous(', it does not iiniuediately proceed to the 
consideration of tho address in reply to the Speech from tho Throne. 
Before this subject is entered upon, the Speaker informs tho House 
of any new writs which may have been issued since the previous 
seasion, and of any other eve.nt which it may be his duty to com¬ 
municate to the House; matters affecting tho i)rivileges of the 
Commons may also he raised («), and various sessional orders and 
regulations are made (/); after which the Clerk of tho House reads 


( 7 ) Tho hist ociMffloii upon whifh an ainnndinent was moved to tho afldroas 
in the House of Ijonls was m 1878 with rof^aicl to tho Af»;liini AVar; see 
Joiu’nals of the House of Lords, 1878, Vol. 0X1, p. 0 . Tiio form of tlio 
address in answer to a spooch from tho Tbrono is always tho s.imo, namely, 
“ Most Gracious ?>overoigi>, AVo Your Majesty’s most dutiful luul loyal suh- 
jocts, tlio Lords Spiritual mid Temporal of tho United Kingdom of Great 
llritain and Trehind in T’arliamout assembled, bog leave to thank Your 
hlajcsfy for the most gracious Speech which Your Majesty has addressed to 
both Tiousos of I’nrlianicnt.” Occasionally, if the ciroumstuncos demand it, an 
additional jiaragraph may be added ; seo the aliusioiiH to tho doatlj of the DuIch 
of Clarence and Avondale in tho aildress in 1801!, and to the death of Prince 
Henry of Jlattoiihurg in IHOtS: Journals of the House of Lords, 1892, 
Vol. OXXIV., p. 7; iSOO, Ah.l. CXXVHI., p. IG. 

(r) St'O ]). 803, poaf. Tliero is usually no otliei public business on tho first day 
of tho KOcsion, but., before tho House adjoniiis, it is custonjary to appoint, a lord 
to bo I’hairuiai) of Committees for tho session (seo p 030, aiiir). 'J’linie Oom- 
mit.toPS, munclv, tho Oommil.toe for Privilege..., tho Oommittee for tho Journals, 
and tho Appeal Committee (sco pp. 6 + 1 , Gl‘ 2 , aiilt) aro also appointed, and an 
order is made to prevent stojipagos in tho streots whilst the House is sitting. 

(«) See Journals of tho House of Gommons, 1911, A'ol. OLXVI., p G. 

[t) Orders are made to the following effect, namely:—( 1 ) That a member 
who has been clocted for two constitnoucica must make election for which he 
will servo within one week after it shall appear that theio is no question upon 
the return for tliat place , ( 2 ) that if any (pcstion is raised with regard to the 
return of any member, ho must witlidraw whilst the matter is in debate; 
(3) that all nienibers rotuTiiod upon doublo returns must withdraw until their 
returns aro dotonnined ; (4) that the commissioners of the meti’opolitan police 
must see that tho passages tlirough tho stieets loading to tho House are 
kept open during tho sos.sion, and that the mcinhers of tho House suffer 
no obstruction in getting to the House; ( 6 ) that the Voles and Proceedings 
of the House (.soo p. 6G7, ante) be perused by the Speaker and printed by 
ins authority; (G) that a Cominitteo of Privileges be ajipoiritcdv (7) that the 
Journal of the House (soo p, G 68 , arde) of tho previous session bo printed 
under tlio direction of tlio Ulerk of tho Houso, and by sniJio person appointed 
by the Spesikor, Resolutions aro made stating (1) that no peer of tho 
Roalm, other than an Irish peer who is a member of tho House of Commons, 
has any right to give his vote in tho election of any member to serve in 
Parliament; ( 2 ) that it is a high infringement of tho liberties and privileges 
of the Commons for any lord-lieutenant or governor of any county to avail 
hiTneelf.of any authority denvfjd from his commission to influence the election 
of any member to servo in the Houso of Commons; (3) that if it appears that 
any member has been elected by means of bribery, the House will treat with 
the utmost severity any person who has been wilfully concerned in such bribery 
or corrupt practiow; (4) that the House wiR treat with the utmost severity 
any person who tampers with any witness in respect of evidence to be givon 
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the sliorl) title of some Kill of a formal cliaracter, usually a Bill for 
the more otfectual juoventiiig clandestine outlawries, which is 
ordered to be read a second time. Thi' Speaker then re])ort.s to 
the House that he has been to Iho llousis of Lords to licar the 
Speech from tlu! Tlirone, which ho proceeds to read to the Ilouse. 
Two memhei's who hiive been entrusted with the task by the 
Government then move and second a7i tuldress of thanks to the 
Sovereign («)• Lp'^n this motion a debate may ensue, for as soon as 
the Spt'tik'cr has put tlie question for tlio address it is possible for 
menibers to hand in amendments to it at the tal)le(.'t;). Such amend¬ 
ments invariably raise questions of public policy, criticising llio 
action of the Government and their programme as disclosed in the 
Speech from the Throne (a). As soon as tlie address has been agreed 
to by the House, an order is mado for it to ho presented to llis 
A'hijcsty by “such members of the House as are of His Idajesty’s 
most honourable Privy Council, or of His Majesty’s Household” (f»). 

SoB-SucT. ~rriic(fdi)iij3 on a Demise of the Crmn. 

1274. A domiso of the Crown does not affect the duration of 
rarliament (e). In tln^ (ivent of the deatli of the leigiiiiig Sovereign, 
tlio two Houses of Parliament are rciquired by stal.uto to meet as 
soon as jiossihle. If Parliament is sitting, therefore, when a 
demiso of the Ciown takes place, it must immediately proceed to 
act without any formal summons, and, if it is proiogued or 
adjourned at the time, it must meet and sit with the least possible 
delay (d). 

1275. As soon as each Houso mciots after a dimiise of the Crown, 
its members proceed immediately to talvo the oath of allegiance to 
the now Sovcridgn. After a certain time has licen allowed for this 
jmrpose, a message under iho Hign Manual is sent to each Houso, 
in whicli the Sovereign acquaints the Lords and Commons of the 
death of his predecessor and states such other matters as may ho 
necessary in the circumstances. 


before the floueo or one of its cnuimittees, and against any -witness who gives 
false evidence before the House or one of its comnnitoos. 

(«) It is nsnal for the Gov(Tnment to appoint for this duty one mombor 
representing a county constitnency, and the other a borough constituency. It 
is customary for the members who move and second the addicss to ap^ioar in 
lcv 6 o dress or umform. 

(a-) Tlie King’s Speech is printed and can bo obtained by members of either 
IIou.se of Parliament immediately after it has boon delivered. 

(a) If on amendment to the address is carried, it is usually tieated as a vote 
of want of contidenuo in the Government; see note (/:), p. 618, ante, 

{ti) The form of the address in answer to the Speech from the Throne is the 
same us that in the House of Lords; see note ( 5 ), p. 697, ante. 

(r) Representation of the I'ooplo Act, 1867 (60 & 31 Yict. c. 102), s. 61; see 
title (Constitutional Law, Vol. VI., p. 381. 

(rf) See Journals of the House of Lords,, 1910, Vol. CXUI., p. , 121 ; 
Journals of the House of Commons, 1910, Vol. CLXV., p. 147. If Parliament 
is jjroroguod or adjourned when the Sovereign dies, tliere is no obligation on 
the authorities to issue an official summons. It is the duty of members of botli 
Uouaes to proceed immediately to Westminster in order to take the oath of 
allegiance to the new Sovereign. ^ 
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Each ITouse votes an address condoling with the Bovereign 
ujjon the death of his predecessor and coiigriitnlatiiig him upon liis 
accession to the Crown. If the doniiso of the Crown has taken place 
sa the course of a session, husineaa is then resumed and proceeds 
in usual; but, it it occurred during a period of adjournment oi- 
prorogation, both Houses adj(jurn for a sljort period as soon as the 
addresses have been presented to the new’ Boveroigu (c). 

Sect. i.— J^ower of F^arh IToksc io Adjourn. 

1276. Each Ilouso of Parlianu'nt lias the jiower to adjourn its 
sittings for any period of time to be determined by an order of the 
House. 

1277. The Crown has occasionally signih( d its pleasure that both 
Houses should adjourn, but the practice is unusuiil, and lliore is no 
instance of an adjournment of this kind since 1H14 {/). The Crown, 
however, has statutory power during any adjournment or proroga¬ 
tion of Parlianu'iit to issue a proclamation, with the advice of the 
I’nvy Council, declaring that the two Houses shall meet on a day 
named in the proclamation, hut not loss than six days fimn tlu' day 
of the date of such jiroclaiuation. lii such cases, any order wliich 
has been made by (>ither House with regard to the date of its 
roassombling after an adjournment is cancollod, and the House 
meets upon the day appointed by the Crown (//). 

If rarliamcnt is adjourned or stands prorogued for a longer 
period than ten days, there is also a statutory obligation jdaced 
upon the Crown to issue a jiroclamation summoning both Houses 
to meet w'itlnn ten days, whenever, in consequence of the calling 
out of the first class of the army reserve, directions are required 
to he given for embodying the Territorial Eorce {h). 


(c) Ab tiO tlio (‘Lisicuf a diiiiuBe after a Jissolulidii ami before llie diiy appouiti’il 
for tlin iiici'tiiig of tbo now Pailiiauoiit, sec lillo (yOXsTlTiiTloNAL Law, 
Ao]. yj., p. •‘lS-1 ; of Parliament Act, 1797 (li? Goo Ij, c. 127), P. JJ. 

'Phis Aet further provider for the coiitinuunro iu exihleiicp of tlie old Parliament 
forafuitlior period of six months in tlio evoiit of a Suveuagu dying witiim 
si.\ inoiitha of his succession to the Tliiouo, ami enacts that., in the caso of a 
demise of tbo Grown on tlu- day iqipoiiiti'd for calling a now Parliament, or any 
day thereafter before its meeting, the new Parliaiiieiil, shall immoduitcly meet 
and sit fur a period of six mouths unless prorogued or dissolTcd within that 
peiiod. 

( f) iSoo Journals of tho House of Lords, ]Sm, Vol XLIX., p 7‘17 ; Journals 
of tlio House of (VimmoiiH, 1811, Vol. IjXIX , ji. 132; comparo Ma}’, 
J’ailiamentarv Practu'c, 11th ed , p]i 1(5, ‘17 
(v) Mooting of Purhiimeut Act, 1870 (33 & 34 A'Jct. c. 81), s. 2. 

[h] Territoiial and Peservo lAa’cc.*) Act, 15H)7 (7 Edw. 7, c. 9), p. 17 (2). 
1‘ioviouB to tlio passing of this Act, the same ptatiitory obligation to puiimiou 
Parliament dining a jiioiogalion or adjournment was imposed upon Iho Grown 
by the llesoive Forces Act, 18.'‘'2 (IS 40 Vict. c. 48), s. 13 (aineuded by tho 
Ib'Bcrvo Forces and Militia Act, 1898 (01 & 02 ATct.. c. 9), and still unrepoalod), 
whiinover it might bo found upccs-ary to call out the arinv repovvo and imbtia 
reserve *on iicnnaiient serMce, Aid by the Militia Act, 1882 (45 Ik 40 Vict. c. 19), 
B. 19 (still uiuejioaled), whenever the militia was ombodied: and see title Royal 
FoitcaiS. In 1899, a pi'oel.amation was issued on tb(‘ 7lh October summoning 
Parli.amout, which was prorogued until the 27th October, to meet on the !7th 
of that mouth; see Journals of the House of Commons, 1899, Vol. ULIV., p. 128. 
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Sect. 3 — Prorogation, 

1278. A session of I’arliamenfc can only be brouglifc to an end by 
the exercise of the Boyal Prerogative. Parliament is prorogued £ft 
the end of a session either by the Sovereign in person or by a 
commission apjiointed for the purpose by letters patent under the 
Great Sea). It is always prorogued to a definite day on which its 
next meeting is appointed to take place. If it is decided afterwards 
to iiostpone the reassembling of Parliament to a later date than 
that which has been originally fixed, the further prorogation can be 
efieeded by means of a Pioyal proclamation, issued with the advice 
of the Privy Council, without any subse(]ueut writ or commission 
under the Great Seal(t). 


rroTogaiion 1279. When the Sovereign comes in person to prorogue 
of Parliament Parliament, the procedure is much the same as when he is 
in present to open Parliament (;/). As soon as the King is seated on 

the Throne m the House of Lords, the Commons are summoned. 
When the Speaker arrives at the bar of the House of Lords, he 
makes a short speech in which he informs the King of the work of 
the session, after which he hands the Appropriation Bill to tho 
Clerk of tlio Parliaments, who goes to the bar to receive it. 


gpcechfrom 1280. After the Iloyal Assent to this and other Bills has been 
the Tin-one. tjignifiod in the usual manner (A-), the Sovereign reads the Speech 
from the Throne. As soon as the Speecli has been delivered, the 
Lord Chancellor advances to tho ste])s of tho Throne and, kneeling, 
receives His ^Majesty’s directions with regard to the prorogation of 
Parliament. Ho then retires to tho right of the Throne and informs 
both lioiises that “ it is His Majesty’s llo 3 'al will and pleasure that 
this Parliament be prorogued ” (to some specified future date) “ to 
be then here holdon, and this Parliament is accordingly prorogued ” 
to the day previously mentioned. 

Prorogation 1281. When the Soveri'igii himself docs not come to prorogue 
Parliament, the duty is performed by the Lord Chancellor and four 
c^mw- other lords who are appointed commissioners by letters patent under 
eioners. f,he Great Seal. As soon as the Lords Commissioners have taken 
their seats on a form placed in front of the Throne, the Gentleman 
Usher of the Black Hod is sent to request the attendance of tho 
Commons. Except that tlie Speaker does not make a speech, the 
subsequent proceedings are much the same as when the Sovereign is 


(/) Proregation Act, 1867 (,'30 & 31 Viot.. o. Si), r. 1 . 

(y) When tho Sovereign prurogups Pavlianiput ui person, it is the duty of the 
Clerk of tho ParlianiontH to attend hiin in tho Jlohiug Room and inform him of 
tho Rills which are waiting to rocoivo tho Jioyal Assent. The Clerk of tho 
Parliaments reads the short titles of tho Bills and His Majesty replies that he 
Kssonts to the Bills, after which the Clerk off the Parliaments withdraw# and 
returns to tho Itoiise. It is now. however, customaiy for Parliament to he 
prorogued by commission. Tlie Sovereign has not prorogued Parliaiiiont in 
person since 1854; see Jouinals of the House of Lords, 1854, Vol. LXXXYl.^ 
p. 521. 

(k) Ssepp. 723, 721, post, « 
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present in person (/). The Eoyal Assent is ^iv’oii in tlio nsiml raainier 
to any Bills which there ma.y bo, after whii'h the Lord Chancellor 
reads the Speech from the Throneand Iheii “in His Majesty’s 
name, and in obedience to his commands” prorogues Parliament (?<). 

1282. It is a recognised rule of parliaineutary jn’occdnre lluit, in 
addition to bringing a session of Parliamcut to a fonedusiou, a 
prorogation puts an end to all business which is under the con¬ 
sideration of either House at the time of such prorogation (o). in 
both Houses, therefore, any proreodiiigs either in the House or in 
any committee of the House lapse with the session, and any Bill 
which does not receive the Iloyal Assent before Parliament is 
prorogued must bo reintroduced as a new Bill in a subserpiciifc 
session (p). 

It is also a rule in both Houses that no Bill of the same Kubstaiico 
may bo introduced twice in the same session ( 5 ), and conscijuently 
it has occasionally been found necessary to prorogue Parliament 
for the speeiul pur])nse of reintroducing in the. new sf-ssiou, and 
passing into law, a Bill wliich has heoji thrown out iu the previous 
session (/•). 


(/) kSpp p 700, anle. 

(m) Tljci’o is not always a Rpcceh from Iho Throne on the occasion of n 
proio^jiition of i’ailiamont, soo .loiiriiuls of tho House of Lords, 1892, 
Vol (.’XXIV., p. : 1895, Vol (.IXXVIL, p. 27:5. 

(yi) TJio Eoading Clerk uspcI formerly to road aloud tlio commission for 
prorogumg PnrhauiPnt, but this is no lougor tho practiep. 

( 0 ) Thoi'o are two Pxcp]>tionH to tliis rule 'ITip iroiL-.o of Lords has been 
given ])ower to sit as a ('ouit of Appeal whilst ?! rliiimont is prorogued or 
after it has been dissolved (see ]). <il7, antc'\, and llie proceedings upon an 
impeachment by tbc (’ommoiis may bo carried on from one session to another 
and iiLo from one Purliamont to another (soo note (p), p C50, auir). 

(p) Tho proceodjiigs on piivate Dills andjirovisional order continuation bills 
(spo ])p. 729, 741, ct srq., are Bomehme.*. suspended over a iirorogation or 
dissolution. In any such case, a special order is made by each IIouso 
entibliiig the Itill in question to be reintroduced if a declaration is deposited 
to prove its identity with tho Bill of the previous session. The stagoa 
through which the Bill may have already passed are then taken formally, 
after wliich its remaining stages jirocecd in_ tho ordinary manner; see the 
cuBO of the l.oeds (lorjioration (Consolidation) Bill, 1901, Journals of the 
IIouso of Lords, 1904, A^ol. OXXXVL, p. 330; Journals of the Tlouse of 
Commons, 1904, Vol CLTX., p. 403; seo also the order for the suspension of 
private Bills and provisional order coiifinuation Bills lu 1910, Journals of tho 
IJouse of Lords, 1910, A'ol. CXLII., p. ,307 ; Journals of tho House of 
Commons, 1910, Vol. CLXV., p. 307. As to tho idea.e of the monetary 
deposit made by tbe promotois oi a jcivate Bill when tho Bill is, siisjioiided, 
soo note {w), ji. 740, poit. A sus])oiuling procedure similar to that abeady 
described was adoiited in the case of tbo Port of lauuloii Bill in 1903. This 
was a hybrid Bill (soo. p. 703, and an order was made for it to lie 

suspended after it bad been reiiorlcd from a joint committee; seo Journals 
of the House of Commons, 1903, A'^ol. OLVIIL, p. 421. In the following 
session the House of Commons agreed to an order ronowing the Bill, but 
tbo proceedings wont no further; see Journals oi tho House of Commons, 
1904tVol. OLl.V., p, 181. , 

(}) See resolution of tho IIoiiso of Commons upon this subject, Journals of 
the House of Commons, 1610, Vol. I., p. 434; and seo p. 669, antf. 

(f) In 183], Piu-liacmont was prorogued from tbo 20 th October to the 6ih 
December, to enable tbo Beform Bill, which the Lords had rejected, to bo 
jeiutroduced; see May, PaiUamontary Practice, 11th od., p. 308. 
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Sect. 4. 5 Sect. 4.— Dissolution. 

Dis^ntiou. ^[283. Parliament can !>•) dissolvod at any time by the Crown by 
Duration of tljo exei'cise of the Boyal Prerogative, but its duration is limited by 

Parliament, gt^tute to a period of five years'from the day on which by the writ 

of summons it was appointed to meet (s). 

Planner of .1284. Just as Parliament can be prorogued, so it can be dissolved, 
diBsolving }jy f^over('ign in person, but this method of dissolution has not 
larliament. adopted since tlie reign of,George 111. When it has been 

decided to dissolve Parliament, tlie usual practice is for the 
tSovoreign to prorogue it to a definite date, and then, with the advice 
of the Privy Council, to issue a proclamation under the Great Seal 
dissolving Parliament, and announcing at the same time that he has 
ordered the Lord Chancellor and the Lord Chancellor of Ireland to 
issue out writs in due form for bummoniiig a new Parliament. 


Part V.—The Legislative Work of 
Parliament. 


Shot. 1 .—Clussificaiion of Dills. 

PiiWic and 1285. All legislative proposals which are suhmitted to Parliament 
piivate Dills, divided into two classes and are described either as public or 
private Bills {t). 

Differences in 1286. Parliament deals with each of these two classes of Bills in 
procedure on q, different maimer. A public Bill may be introduced by any member 
prirate^Bilis. either House («), hut a private Bill may only be laid before 
Purliament upon a petibion presented by the parties interested; 
and the procedure whicli is adopted to pass a public Bill into law 
is not the same in all respects as that whicli is adopted with regard 
to a private Bill. 

Distinction 1287. The boundary line vhich divides the subjects which should 
ijcuvccn be sulnnittcd to Parliament by moans of a public Bill, and those 

Biiiiject- which should be submitted to it by means of a jtrivate Bill is 

extremely difficult to draw (r), hut, as a general rule, it may be 
public jind laid dowii that any meusiivo the object of wliich is to alter tlio 
privale DilLj. 

(«) yo]ttoiniial Act, 1713 (1 (loo. 1, stiit. 2, c. 38), as amended by the Parlia- 
mout Act, 19U (1 2 Geo. 5, c 13), s. 7. 

(<) Ab to hybrid Bills, see p. 

{n) Each Ifonso has the right to originate and pans any public Bill, but Bills 
of supply and Bills which imposo or appropriate charges on the people originate 
m the llouse of Commons (set' jip. 760, 792, pout), and Bills for restitution of 
honours, or of blood, should originate in the llouso of Lords (see p. 727, post) 
(3 Hntsell, Precedents of Purliament, ed. 1818, pp. G7—70; May, Parliamentary 
Praotico, 11th od., pp. 459—401). As a mat^r of courtesy, any Bill ^it:h 
(‘outsorns the constitution or priviloKcs of ouo llouso should not oricinatc in the 
other llouse. 

(a) Por the distinction between private and public Bills, sec May, Parlia- 
montaxy I’raetico, lltli cd., pp. 672-682; Ilbert, Legislative Methods and 
ed. 1901, pp. 19—36. • 
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general law, except for local purjjoBes or for tlie benefit of particular 
persons or bodies of jjersons, or which deals in any way with the 
public revenue, with the general adrainistratioii of justice, or with 
the constitution or election of local governing bodies, should bo 
introduced as a public Bill; whilst any measure which affects only 
private interests, or refers to a particular locality, should bo 
introduced as a private Bill {(i). 

1288. There are, however, many Bills which, although introduced 
into Parliament as public Bills, are found to affect private interests. 
Bills of this kind are subject partly to the rules of procedure which 
govern private Bills (6) and partly to those which govern public 
Bills (c), and arc known as hybrid ilills {d). 

1289. Provisional order confirmation Bills (c) arc measures intro¬ 
duced by various Government departments in order to obtain legis¬ 
lative sanction for an order, or series of orders, which they have 
made under powers confoiTi.'d upon them by Parliament, and which 
they are empowered to embody in a liill and submit to Parliament 
for confirmation in that form. These Bills in their progress 
through Parliament are treated partly as public Bills and partly as 
private Bills. 

Sect. 2. — Draftin/j of Piihlic Bills. 

1290. The Parliamentary Counsel to tho Treasury (/) is directly 
responsible to the Treasury and receives instructions from that 

(a) Sc*o p. 727, iioif. 

ft) St*o ])p. 72!), 7-1 1 , post. 

(() Soe pp. 701, d saj., past. 

{(1) A Bill roliitinf* to Crown property, or a Bill inlroducod by tbo Goveni- 
nient, oven if it uffoots jmvato interests, must bo introdticed as a public Hill 
and not as a private Bill, because the Crown cannot petition I'urlianieut. Such 
a Bill, however, is treated as a -])ublic or hybiid Bill, and, in order that 
private interestH uiay be protootod after a Bill of this kind bus been road a fiist 
time in either lEonse, it is referred to the Examiners ; see p. 740, jiost. In tho 
House of Lords, a hylirid Bill, when it has been road a second time, is referred, 
if opposed, to an opposed private Bill coinmittoe (see p. 750, jmi); if unopposed, 
to the committee on unopposed Bills (see p. 750, jmt). Tho proceedings in 
Iwth these counmttees are the same as if the measure were a private Bill. In 
the House of Coiumcms, a hybrid Bill is referred to a select committee (see 
p. 682, ante). Tn both Houses, when a hybrid Bill has been reported by the 
committee to which it has been referred, it is re-comnutted to a committee of 
tho whole House, and its remaining stages are the same as those of any other 
public Bill (see pp. 716, 718, jjosf). * 

(e) See, fuitlier, pp. 727 at scq., post. 

(/) Before 1869, each Government department was responsible for the 
drafting of ai^ public Bill which its parliamentary chief submitted to the 
sideratum of Parliament. * Eor a historical survey with reg.ard to the prepara¬ 
tion of Acts of Parliament before this date, see Ilbert, Legislative Methods and 
Eorms, ed. 1901, pp. 77—84. In 1869, with the object of effecting a financial 
saving and also of securing as far as possible uniformity and accuracy in logis- 
] atian, IJie office of ParliameulOTy Counsel to the Treasury was constituted. The 
ofiice, which was established by Mr. Lowe, afterwards Lord Sherbrooke, was 
constituted temporarily by a Treasiuy Minute, dated 8tb Pebrvuary, 1869. It 
was finally established on its present footing by a second Treasury Minute, 
dated, 81st January, 1871. Its stafi consists of two barristers, whose whole time 
^is devoted to the work of the oifice, aud who are paid a fixed salary. But, in 
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Sect. 2 . department with regKfd to tlK* clopartniental and other Bills which 
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1291. As soon as any Government department has decided to 
bring in any Bill, tlie Parliamentary Counsel receives instructions 
from the Treasury to put himself into connuunication with the 
Minister who will l)o responsible for the Bill in Parliament. When 
the provisions of the proposed measure have been discussed between 
the Minisft'r, the Parliamentary Counsel, and the ollicials of the 
do])artment or departments concerned, the ParliaTnenlary Counsel 
prepares a draft of the Bill, which, as soon as it has been agreed 
u])oii by llie ]\riiiister, is circulated to the Cabinet before it is 
presented to T’arliament. 


Duly of 1292. During the progress of Government Bills through the two 
larv *”unsel ITnnses, the Parliamentary Counsel keeps careful watch over them, 
during It is his duty to prepare explanatory notes for the information of 

progiessof Ministers, to draft amendments on bolialf d f ho Government, and 

to point out the effect upon a Bill of ameiidmonts which arc proposed 
from other quarters of the House (/?). 


Suficrvision 
over public 
Bills pre¬ 
sented by 
jinvate 
members. 


ms. It is not the duty of tlio Parliamonfary Counsel to criticise 
or to keep watch over jjuhlic Bills v.'hich are preseiilod by private 
members in either House of Parliament, unless ho is especially 
instructed by the Treasury to do so. AVith regard to such Bills, 
there is, indeed, no kind of systematic supervision on hidialf of the 
Govcniment, but, as a rule, the de})arfcment wbieh would be affected 
if a Bill became law keeps a close Avatch upon the measure and 
opposes any of its proA’isions if it considers them to bo unworkable 
or ill-advised. 

Sect. 3. —Public Bilk. 


Sub-SkCT. ].—Frcaejilution and First Tlading, 

Introduction 1294. Any lord spiritual or lord temporal has the right, any day 
and firati on whioh the House sits, to introduce a Bill in the House of Lords 

leading of 
Hill 111 IToU''C 

of l.oi Js. addition to the ParliamenUiy (Counsel to tlio Treasury and his a-ssistaut, pro¬ 
vision is made for tho omploynicnt of addifional ham'stors, of whom two attend 
regularly at the office and are paid by fees m accordance with the amount of 
work which they perform, and other barristers iincoimectcd with the office are 
also employed it their servicet. are required. 

[<j) The Parliamentary Counsel does not draft Scottish Bills, nor, as a rule, 
Trisli Bills.* Tho foririer are dratted in the office of tlic Lord Advocate, tho 
latter in the Irish Office. Many of tho principal measures referring to Ireland, 
owing to their political and financial importance, have boon prepared in the 
oHico of tlio Parluaraentary Counsel—c.y., the Iribdi Church Bill, 1S69 ; tho 
flovornniout of Ireland Bills, 188l5 and 189.3; tho Local Oovommont (Ireland) 
Bills, 1892 and 1898; and the Irish Land Bill, l!i()3. When it is intended that 
an Eiiglisn Bill sliould be made to apply to Scotland and Ireland, the necessary 
clauses arc left blank and are afterwards inserted by tho draftsmen emploj'ed 
by the Scottisli and Irish Offices. « • * 

(7») In the Uuuso of Lords, the Parliamentary Counsel attends during the 
derate bn a Bill at the gangway on the right of tho Throne; in the House of 
Commons, in tho seats which aro provided for officials behind the Speaker’s 
chair on the Covernmeint side of the House. As to the sides ” of the House, 
see ]kij024, ante. • 
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without oither moving for leave or giving .ggrevioiio notice to the 
House of his intention to bring it in (i). Any Bill whicli i.^ jn'csented 
to the House of Lords isahnost invariably mad a Ih-st iinie without 
discussion as a matter of courtesy and, therefore, as a general 
rule, no opposition is offered to the motion “ That this Bill be read a 
first time? ” As soon as this motion has lieen agreed to, an order is 
made for the Bill to ho printed, and the lord wlio is in charge of the 
Bill eitlier personally informs the House, or gives notice to th(3 
clerk at the table, of tlio day upon which he proposes to take the 
second reading (/. ). 

1295. In the House of Oomrnons, until 1902, a member might 
only introduce a Bill after having first obtained an order of the 
House made uiioii a motion for leave to bring in the Bill (/). 

It is now', however, permissible {in) for a member, after having 
given notice of his intention, cither to adopt the old procedure or 


(t) A Bill may be presented in ‘‘dunntiv” (hOe note (n), p. 706), jtost). 
If a Bill is of Hpetaal interest to the House or of great public importance, 
the lord in charge of it oocasionally gives notice in the House of his intention 
to intioduce it upon some future day. But in a case of this kind the more 
usual, and probably the more convenient, course would be for him to place a 
notice on the Minutes of Proceedings (see pp. G67, 669, ante), stating hia 
intention to call attontiun to the law relating to the subject in question and 
to present a Bill. 

(j) Standing Orders of the House of Lords (Public Business), 1902, No. 87. 
Debates, however, may arise before the first reading not only of a Bill which is 
inti'odiiced iii the Lords, but also of a Bill that has been brought up from the 
Oommons. Bills, in fact, may be opposed at any stage during their passage 
through the House, and there are instances upon record in which the House 
has refused to allow a Bill to be read even a first time. 

(A-) The name of the lord who moves the second reading of any public Bill is 
entered on the Journals of the House of Lords, and tho name of the loid who 
presents any public Bill in the House, anil the name of tho lonl who gives 
notice of his intention to move the second reading of any public Bill brought 
up from the Commons, is printed in the Minutes of Prooeediugs (Standing 
Orders of tho House of Tionls (Public Business), 1902, No. 87). With regard to 
Bills sent up from tho House of Commons, the rule of the House of Lords is that 
unless, withiu twelve sitting days after a Bill has been brought from the House 
of ('ommons, notice is given by any lord of his intention to move its second 
reading, it shall no longer appear among the list of Bills before the House. WTieii 
a Bill has been allowed to lapse iu this way, no further proi-oediiigs may lie taken 
with regard to it during the same session, unless some lord takes it up and 
gives eight days’ notice of the second rending before the second day of 
August; see Standing Orders of the House of Lords (Public Business), 1902, 
No, 38. 

(/) When a member has obtained tlie leave of the House to briTig in a Bill, 
the Rjieaker asks who will prepare the measure and bring jt iu. The member 
who IB responsible for the proposed Bill then states the names of the other 
members who act with him in hiinging it in, after which he leaves his seat and 
goes to the bar of the House. The Speaker then calls him by name and the 
member walks up to the table of the House and hands tho Bill to the clerk, who 
reads its short title. The Bill is then considered to have been received by the 
House. 

('Art Standing Orders of the fiouse of Commons (Public Business), 1911, 
No. 31 (j2). The new procedure was copi^ from that of the House of Lords 
(see Parliamentary Debates, Fourth Seri^, Vol. CHI., pp. 267->-294). It is 
now the procedure usually employed by private members when presenting Bills 
and by members of the Government in charge of departmental Bills of a non- 
40 ontentioas character. 

H.L,— XXL 2 A 
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simply to present his Bill at the table (m) without an order of the 
House (o). 

1296. An additional facility for the introduction of Bills in the 
House of Commons is afforded to the (xovernment by the rule that 
enables a member of tlie Government to move for leave to bi;iug 
in a Bill at the (‘ommencement of public business on Mondays, 
Tuesdays, Wtidnesdays and Thursdays, whereas a private member 
may only make such a motion on Tuesdays and Wednesdays (p). 

In the event of such motion, moved at this period in the pro¬ 
ceedings of the House, being opposed, the Speaker, if he thinks fit, 
may allow the member who wishes to bring in the Bill and a member 
who objects to its introduction to make short explanatory state¬ 
ments; after which, without further debate, he must put the 
question thereon, or the question tliat the deliate he now adjourned. 

1297. A Bill which is presented in pursuance of an order of the 
House, or which has been brought from the House of Lords, is read 
a first time and ordered to be printed without amendment or 
debate (q). When a Bill is presented without an order of the 
House, its title is read by the clerk at tlu! table, and it is then 
deemed to have been read a first time, and is ordered to be 
printed. 

t^UB-SECT. I .— f^ecofid UftiidiiKj. 

1298. The second reading is the stage at which the House, which 
is considering the measure, is called upon either to affirm or to 
reject tho principle upon which the Bill is based (r). In both 
Houses it is irregular tor members to discuss tho details of clauses 
during a second reading deliate ('*•). 

(n) A member who presents a I'lll, without tlie leavo of the llouee haviug 
been first obtniued, does not go to the bar, but, on being called by tlie Speaker, 
brings his Kill to the table, when the short title of the measure and the day 
for its second reading are aiiiiounced by the clerk. It is not necessary for a 
member when introducing a Kill to lay tlie actual text of the measure before 
the House. It is sufficient if he presents a “dummy” (obtained from the 
Public Bill Office in the House of Oommoiis), ujion which is written the short 
title of the Bill and the nimies of the inornbors who support it. The number 
of names on the back of a Bill must not exceed twelve. 

(o) The rules for the introducUon of a Bill the mam object of which is to 
appropriate money for the public service or to impose a charge upon the public 
revenue of the United Kingdom or of fiidia are not the same as for other Bills; 
beo pp. 766, 771, post. 

(p) As tif the precedence of Government busiuoss, see p. 674, ante. 

(j) Standing Orders of the flouso of Conunous (Public Business), 1911, 
No. 31. When a fiords’ Bill reaches tho House of Commons, the member who 
takes charge of it notifies to the clerk at the table his wish for its first reading 
and printing; ho also fixes a day fur the second reading, and the Bill is set 
down accordingly. 

(r) At this stage of a public Bill, counsel may bo heard at the bar in either 
Honso. At the present time such a proceeding would be unusual, hut in the 
jmst the practice was not uncommon in tho cas^ of a Bill which aflectal piivate 
iiitGrests iu a manner distinct from the general interests of the country ; see 
May, Parliamentary Practice, 11th ed., pp, 476, 477. 

(s) It is irregular also during a second reading debate on one Bill to discuss 

the principle of any other Bill which is also before the House, even if the other 
Bill deids with Iho samo subject. • 
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1299. The procedure with regard to the Hecoiid reading of a Bill 
is practically identical in both Houses. When the order of the day 
for the second reading of the Bill is read by the clerk at the table, 
ttie^ member who is in charge of the measure moves that the Bill be 
now read a second time (0. He takes this opportunity of explaining 
th? main provisions of the Bill and of recommending it to the 
House, after which a debate ensues in which the opponents of thcj 
measure have an opportunity of expressing their objections to the 
principles which underlie the Bill. 

1300. If the motion for the second reading is not opposed, the 
question is put from the woolsack in the House of Lords and from 
the chair in the Hous(i of Commons, “ That the Bill be now read a 
second time ? ” (a). But it is open to any member who wishes to 
prevent the Bill from passing into law to challenge the question by 
moving an amendment to the effect tliat the second reading shall 
not take place for a delirhte period of time, usually three months or 
six months. The object of an amendment of this kind is to ensure 
that the Bill shall not be considered further during the course of the 
session(f>). If such an amendment is 'carried, the result is to 
postpone the second reading stage until after the prorogation of 
i’arliamenir, and so to prevent the Bill from becoming law in the 
same session (c). 

A member may also oppose the motion for tlie second reading 
of a Bill by moving, as an amendment to the original question, 
a resolution slating definite reasons wliy the House should not 
proceed fuither with the consideration of the Bill(d). In the 


(/) If, when the order of the day is road, no lootion is made either to read 
the Bill a second time or to i>oRtj)one it, the order lapses and a fresh order must 
bo made before the second reading may be taken. 

(a) It is jiosaible in Iwth Houses for the opponents of a Bill to vote against 
the motion for the second reading. But, if such a motion is negatived, the 
actual effect is not to throw out the Bill, but merely to postjione its second 
reading; and the Bill, therefore, is still before the House; see May, Parlia¬ 
mentary Practice, llth ed., ji. 471. As to moving a resolution stating why the 
House should not proceed with the consideration of the Bill, see the tost, infra. 

(i) The usual method of j'roposing an amendment of this kind is to move to 
leave out the word now ” which stands in the original question: “ That the 
Bill be now read a second time?” and to add the words “ upon this day three 
mouths” or “ujKin this day six months,” as the case may be, at the end of thr* 
question. The question proposed to the House, therefore, for its decision is 
“ That the woi*d “ now ’ stand part of the question ? ” 

(f) A BUI, against the second reading of which an amendment ofthis nature 
has been carried, is removed from the list of Bills in progress in the House of 
Jjords and from the order book in the House of Commons. 

(ti) Thepriucjplo of lelevaiicy which applies to an ainendmont governs any 
.such resolution. H must relate strictly to the Bill before the House, and 
should be one that if c.iiried, would give clearly tho reason which had induced 
the House not to read the Bill a second time. Such a resolution, therefore, 
should declare some principle adverse to, or differing Irom, the principles of tho 
BUI f or should state dehmte giouuds u|wn which it woiUd be ines^dient for 
the House to proceed further with the Bill; or should demand that further 
information with regard to the matters dealt with in the Bill should be supplied 
to Parliament either by means of an inquiry by a Royal Commission or by a 
select committee of the House, before the House is asked to pass the second 
reading; see May^, Parliamentary Practice, llth ed., pp. 472, 473; see alsy 
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SflpT. 3 event of such a resolution being carried (e), the Bill technically is 
Public Bills, not rejected, because tlio House has only signified its refusal to read 
it a second time on that particular day. The Bill, therefore, 
remains amongst those Bills which may still be considered by the 
House in which it may happen to have been introduced, and it is 
open to the member who is in charge of it again to bring forward a 
motion for its second reading. As a general rule, however, a Bill is 
dropped for the stission when an adverse resolution of this kind is 
successful, unless the resolution refers merely to some matter to 
which effect can be given by means of an amendment in the Bill 
at a later stage without frustrating the main principle of the 
measure. 

SuB'Skct. Singe, 

(i.) In tie Iloiise of Lorde, 

1301. In the House of Lords, ns soon as a public Bill has been 
read a second time, the ordinary practice is to commit it to a com¬ 
mittee of the whole House (/), but occasionally, if for any reason 
it is desired to expedite the passage of a Bill through the House, the 
motion for its commitment is negatived and an order is made for 
the third reading of the Bill, usually upon the next day the House 
sits for public hiisincss. 

If it IS coiisidt'i'od desirable in order to hear evidence, or for any 
other reason, a public Bill may also be referred to a select com¬ 
mittee of the House or to a joint committee of the two Houses 
before it is considered in committee of the whole House (g). 

1302. When a Bill has been committed to a committee of the 
for committee ^-hole House, unless the day on which the committee is to meet is 

fixed by the order of the House appointing the committee, it is 
customary for the lord who is in charge of the Bill to give notice in 
the Minutes of Proceedings of the day upon which he proposes to 

Report from the Select Committee of the IIouRe of Commons on I*uhlic and 
Private Business of the House, 1837, House of Commons Paper (517). 

(e) Tn the House of Lords, a resolution protosting against the second reading 
of a Bill may be moved before tho motion is put for the second reading of tho 
Bill {e.g., the resolution moved by the Duke of Richmond protesting against tho 
Army Regulation Bill, on the 31st July, 1871 ; Journals of tho House of Lords, 
1871, Vol. CHI., p. 6091; in tho House of CommonB, it would be out of order to 
move a resolution of this kind, except as an amendment to tho question for 
the second reading of the Bill. 

(/) No two stages of a Bill may be taken the same day in the House of 
Tjorda (Standing (Orders of tho House of Lords (Riblic Business), 1902, 
No. 39). A motion must be made and carried, therefore, suspending this 
standing order whenever it is desired to take the second reading and com¬ 
mittee stages, or indeed any two stages, of a Bill on the same day. Notice must 
be given in the orders of tho day by a lord who proposes to ask the permiRsn)n 
of Ihe House to suspend any standing orders. As to such notices, see p. 632, 
ante. In the House of Commons there is no standing order to prevent all the 
stages of a Bill being taken the same day. Por an instance of a Bill being 
carried through both Houses in a single day, see the proceedings o^ the 
Explosive Substances Bill in 1883, Journals 'of the Houae of LorDs, 1883, 
Vol. CXV., p. 76; JouTHals of the Ifouse of Commons, 188.3, Vol. CXXXVIIL, 

p, 126. 

(j) For the procedure in a select or joint committee on a public Bill, see 
pp. 714, 716, jwet, As to select committees of the House of I^ords, see 
pp 637, 638, ante, *’ 
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take the committee stage. This practice is essential for the con* 9 eot. $. 
venience of the House, for it enables peers who are anxious to amend 'Public Bills, 
the Bill to prepare their amendments before the appointed day, and 
it gives to the supporters of the measure and the departments 
of the Government which may be interested in its provisions an 
opportunity of seeing the amendments, which are printed and 
circulated, before the House actually goes into committee (h). 

1303. Upon the order of the day being read for the House to be Motion for 
put into committee, the lord who is in charge of the measure (i) 
moves, “ That the House do now resolve itself into a committee 

upon the Bill? ” (/i). This motion is then put from the woolsack, House, 
but, before it is agreed to by the House, it is possible for any lord 
to move that an instruction (/) be given to the committee, or to 
bring forward an amendment either proposing to put oflf the com¬ 
mittee for a definite period of time, or asking the House to agree to 
a resolution stating the grounds upon which it is unwilling to resolve 
itself into committee. If an amendment or a resolution of this 
character is carried, the order for the House to be put into committee 
is discharged, and no further progress can be made with the Bill 
until a fresh order is obtained for the House to be put into committee. 

1304. As soon as the motion to go into committee has been agreed Frocedure in 
to by the House, the Lord Chancellor leaves the woolsack, and the 
Chairman of Committees takes his seat at the table opposite House. 

to the clerks, and presides over the committee. The title and 
preamble of the Bill, if there is one, are usually postponed (w), and 

(/() Amondments may bo handed in at the table of the House, or sent to the 
Clerk of the Parliaments, as soon as a Bill has been read a second time. Ea(;h 
amendment, or series of amondments, proposed by any lord is printed and circu¬ 
lated as soon as possible after it has been received. If the amendments to a 
Bill are at all numerous, they are arranged or marshalled in order in the office 
of the Clerk of Puhlic Bills before the committee stage is taken. There are 
certain definite rules with regard to the order in which amendments axe taken. 

An amendment to insert words when it occurs in the same place in a clause or 
schedule where there is an amendment to leave out words takes precedence. 

All amondments to a sub-section, or to a clause, ore considered before an 
amendment to leave out the entire sub-section, or the clause itself, is taken into 
consideration. Amendments to a proposed new clause are always considered 
before the clause itself is proiwsod to me committee. When two lords propose 
a similar amendment, the lord who first handed in his amendment has pre¬ 
cedence in moving the amendment. 

(i) ]n the event‘of the absence of the lord in whoso name an amendment 
stands, it is permissible for some other lord to move the amendment upon his 
behalf. 

(k) Before the House agrees lo this motion, it is pussiUlo for any lord to 
initiate a discussion of the same charaiiter us a debate on second reading, a 
practice which is sometimes resorted to in order to enable lords who have not 
had an opportunity of speaking at the secuud reading stage to state their views 
with regard to the piinciple of the measure more fully than they would be able 
to do during the discussion in committee. 

(?),Th§ object in moving tha^ an instruction be given to the committee is 
to enable the committee to do something which otherwise it would not have the 
power to do, e.g., to consolidate two Bills into one, or to divide one Bill into 
two, or to extend the scope of a Bill which only refers to England, to Scotland 
or to Ireland; see Companion to the Standing Orders of tiie House of Lords 
on Public Business, pp. 61 , 62. 

{m) The Ohaimap of (lomroittees puts the two questions separately: " That 
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each clause is then considered separately. As soon as the clauses 
have been disposed of, the schedules to the Bill, if there are any, 
are considered in the sjnne manner, after which the Chairman of 
Committees puts the questions, “ That this be the preamble of the 
Bill?” and “That tins be the title of the Bill?”(») If these 
questions are agreed to by the committee, he puts the further ques¬ 
tions, “ That I report this Bill without amendment [or with amend¬ 
ments] to the House? ” and “ That this House be resumed ?” If 
these questions are agreed to, the Lord Chancellor resumes his seat 
on the woolsack, and the Cliairnian of Committees, standing at the 
table on the Government side of the House, reports the Bill to the 
House, either with or without amendments, as tlie case may be. 

1305. If the Bill has not been amemled in committee, the lord 
who is in charge of it moves that the report of the committee “ be 
now received,” and at the same time usually lixes a day for tlu^ 
third reading (e). If, on the contrary, the Bill has been amended 
in committee, an order is made for it to be printed as amended, and 
the report stage is fixed for a subsequent day. 

(ii.) In the Ifoitse of (\mv\on^. 

1306. In the House of Commons, as soon as a public Bill has been 
read a second time, it may be committed either to a committee of 
the whole House (p), or to one of the standing committees (g-), or to 
a select committee (r), or to a joint committee of the two Houses (s). 
Unless, however, the House on motion to be decided without 
amendment or debate, otherwise order (/), every public Bill, except 
an Appropriation Bill, a Bill to impose taxes, a Consolidated Fund 
Bill, or a Bill to confirm a provisional order, stands committed tf» 
one or other of the standing committees as 80 t)n as it has been read 
a second time (u). 


the title of the Hill be postponed!'” and “Thiit the preamble of tlie Hdl b« 
postponed?” Jt L open, therefore, to the House to iinioiid or to iief^utive h)th 
motions, but sucli u procedure would l»e umisual in the Hou'^e of Lords. The 
ordinary praolice is to amend the title of a Hdl, if nccohsavy, after the consideia- 
hon of the clauses is (iouclmled. As a rule, at the jiresent timo, there is uo 
preamble to a public Hill, h’or the conduct of l)usju(‘ss in committee of tlie 
whole Ifouse on a Hill, see ]»p 7115 ft so/., jmt 
(n) Tf the coniuiitti'e is unablo to cmiclutie the eouf.i(lerution of a Hill in one 
sitting, the IIou.',e is re.sume(l .itid the Chairman of ('omm it tees reports tlie 
jiregi'ess that has been made, and an order is made for the. ffouso to be agiim 
in eommitt^ either on the following or some subsequent dav. “ }’rogl•es^ ” 
the term ajtplied in both Houses to the stage occupu'd by the consideration <'i a 
Hill in eoiumittce. • 

(«) As to the third reading, set' p. 71S, 

[ft) For the conduct of business in coinuiittee of the whole House, see pp. 7i;s 
et fW'i/., post. 

(a) As to standing commitb'es, sts' p. 7lJ, post. 

(r) Ah to select coimnittoes, we pp. GS- ft «&/., ante, and p. 7 Id, jxisf. 

{$) As to such joint committees, see pp. 639, 640, anU'. As to proegduvo 
therein, see p. 7L'S, p>ist. * 

(/) Standing Ordor8<*f the Hon.se of Commons (Public HusinoHs), 1911, No. IG 
A motion of this kind, for which notice is not rei^uiicd, must be made imruedi- 
atuly after the second reading of the Hill, and may be decided after tlie lime 
has expired for opposed bn8iiic.ss. 

\;U) A meipber wholu chaige of a Bill may, if he tbuike fit, move that som^ 



Part V.-^The Leoirlative Work op Parliament. 


7V 


1307. ¥ oiir skridiTig commiUeep for Uio t'otieideratimi of pultlic 
Bills aro appoiiitod overy sossion (?•), of wliicli thro{j consist of not 
^8S than sixty nor more than eighty members nominated by the 
Committee of Selection («(;). When nominating snch mombers, the 
Committee of Selection must have regard to the classes of Bills 
referred to the coimnittees, to tlic compo.sitioii of the ifouse, and to 
the qualilications of the nieinbers selected (.r). 

The fourth standing committee is appointed for the consideration 
of Billswhichrefer exclusively to Scotland, and is composed of all the 
members who represent Scottish constituencies, together with not 
more than fifteen other njeinh(>rs who are nominated by the Com¬ 
mittee of Selection to serve (m the connnitleo in respect of any 
Bill(u). 

1308. The Committee of Selection also nominates a panel of not 
less than four nor moi’c than eight members to act as chairmen of 
the standing committees, and it is the duty of this panel to appoint 
a chairman of each standing committee (b). 

1309. Bills, other than Scottish Bills, are distributed amongst the 
stiiiiding committees by the S 2 )eaker (c). 

1310. The procedun^ which is adopted in the standing committees 
in most respects is the same as that in select committees (d), 
hut the chairman of a standing committee is given the same 
l»ower to check irrelevance and re})etition in debate as is allowed 
to the Chairman in committee of the whole House (e), and debate 
may be closured if not less than twenty members of the committee 
vote in the majority i)i su 2 )port of a motion for the closure ( f). In 
all but one of tbe standing committees, Bills which have been 
introduced by the Government have precedence of other Bills (_^). 

of its provisions be subniitted to a standing committee and the remainder to a 
committee of tho whole House (Standing Orders of tho House of Commons 
(Public BurtincsH, 1911), No. 46 (2)). 

(v) I/iui., No. 47 ( 1 ). The quorum of a standing committee is twenty (i7«V.). 

(to) No. 47 (2), 

(x) Ihid., No. 48. The (Vmimittee of Selection has power to diseharge 
members of a stiuidiug committee for non-attendance, and to appoint others in 
their jdace. It also has power to add not more than fifteen members to serve 
on a standing committee (except the standing committee on Scottish Bills) in 
lespect of any Bill referred to such committee. 

(o) Ihvl., No. 47 ( 2 ). If a Bill relates entirely to Wales and Monmouthshire, 
the standing committee which considers it must comprise all the members 
sitting for constituencies in Wales and Monmouthshire; see Jlo. 48. 

i h) Ibid., No. 49. The quorum of the chairmen’s panel is»three. 
c) / bid.. No. 47 (3). 

d) Ibid., No. 47 (1). Strangers are admitted to standing committees, but 
they may be ordered to withdraw. Standing coinmitlees may not continue 
their sittings after four o’clock without an order of the House {ibid.). As to 
select committees, see pp. 682, 683, ante. 

(e) The power to select amendments which is exercised by the Chairman of 
Wa;^ and Means, under Standing Orders of the House of Commons (Public 
Business),-1911, No. 26 (3), is not conferred on the chairman of a standing 
committee; see p. 671, ante. 

(/) Standing Orders of the House of Commons (Public Business) 1911, 
No. 47 (6). , ^ ' 

« (y) Ibid., No. 47 (4‘ 
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1311. A Btanding committee may consider ary clause or provi¬ 
sion in a Bill whicn imposes a financial charge upon the people, but 
no such clause or provision may be taken into consideration by the 
standing committee on the Bill, unless and until a resolution of a 
committee of the whole House authorising the proposed expenditure 
has been agreed to by the House {h). 

1312. Wlien tlie order of the day is read for the House to go into 
committee on a Bill which has been committed to a committee of the 
whole House and the Speaker has left the chair (t), the Chairman 
of Ways and llileans (//) takes his seat at the table in the place 
usually occupied by the Clerk of the House (h), and the consideration 
of the Bill is begun forthwith. The title and ])re.‘imhlo stand post¬ 
poned, and the clauses and schedule.s of the Bill are then con¬ 
sidered (/). When the committno is unable to conclude the 
consideration of a Bill before the hour arrives for the interruption 
of business (m), the Chairman leaves the chair, without question 
put, to report progress. The Speaker then returns to his chair, 
and the Chairman informs him that the committee have made 
progress with the Bill and asks for leave to sit again (w). The 
member who is in charge of the Bill, in reply to a question from 
the Speaker, then fixes the day when the committee is to sit again. 
On the day appointed for the resumption of the consideration of a 
Bill in committee of the whole House, the Speaker leaves the 
chair without question put as soon as the order of the day has 
been read. 

1313. When the consideration of a Bill in committee of the whole 
House has been concluded, the Chairman puts the question, “ Thatl 
do report this Bill without amendment [or with amendments] to 
the House ? ” As soon as this question has been decided, he leaves 


(A) See pp. 766 et »eq., post. 

(t) For the procedure lu the event of a motion being made for an instruction 
to be given to the committee, see p. 666, ante. 

{j) See p. 666, ante. 

{k) When the Speaker leaves the chair, and the House goes into committee, 
the Serjeant-at-Arms removes the mace from the table of me House aud places 
it on rests which are attached to the front of the table facing the bai'. 

(l) See pp. 713, 714, ptist. Amendments of which notice has been given are 
printed on the order paper of the House, and are ananged by the offioers of the 
House in the order in which th(*y ought to be taken; when two or more amend¬ 
ments raisetthe same question at the name place in a clause, precedence is 
given to the amendment which has been lirst handed in, but, if the member who 
is in charge of the Bill is responsible for one of such amendments, he is given 
precedence of the other members. Amendments may be handed in as soon os a 
hill has been read a second time. 

(m) An to interruption of business, see pp. 673, 674, ante. 

(n) If it is wisbra to stop the consideration of a Bill in committee of the 
whole House, the usual practice adopted is to bring forward a motion to report 
progress. If such a motion is carried, the Chamnan leaves the chair.anA the 
House is renumed in the manner described in me text, tupra. When for any 
reason further progress with a Bill is not desired, a motion may be made that 
the Oldman do leave the chair. If such a motion is carried, the OluiinDan 
forthwith leaves the chair and does not report progress. The Bill ihen becomes 
a dropped order, and no longer appears on the Order Paper of "the House 
see May, Parliamentary Practice, 11m ed., p. 390. 
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the chair without question put (o) and reports the Bill to the Speaker, 
who has meanwhile returned to his chair (p). 

* 1314. If a Bill is reported from the committee of the whole 
House without amendment, an order is made for it to be read the 
third time either forthwith or on some subsequent day. If a Bill 
has been amended by the committee, the amendments may be con¬ 
sidered immediately after the report has been received, but, as a 
general rule, a future day for the consideration of such amendments 
is fixed by the member who is in charge of the Bill, and an order 
is made by the House for the Bill to be reprinted as amended in 
committee of the whole House. 

(iii.) Conduct of Bnaincaa in Committee of the whole Howe. 

1315. The actual procedure with regard to the consideration of 
the clauses and schedules of a Bill in committee of the whole House 
is practically the same in both Houses {q), except that in the House 
of Commons the practice with regard to amendments is more 
precisely defined than it is in the House of Lords, and that the 
Chairman is entrusted with powers to control the proceedings of 
the committee which are not possessed by the Chairman of 
Committees in the other House (r). 

1316. In both Houses, the Chairman (s) calls the number of each 
clause in order, and, if no amendment is moved to any clause, he 
puts the question “ That this clause stand part of the Bill ? ” If it 
is proposed to amend a clause, he calls upon the member by name 
who has given notice of, or who has expressed his intention of, 
moving an amendment. As soon as the member who has been thus 
called upon has moved his amendment, the Chairman reads out 
the terms of tlie proposed amendment (f) to the committee and 
proposes the question thereon. It is then permissible for any other 
member to move an amendment to this amendment. In such a 
case, the original amendment is treated as if it were the original 
question, and any amendment to it must be decided before the 
amendment to the clause itself is proposed to the committee (a). 

(o) Standing Orders of the Houaeof Commons (Public Business), 1911, No. 52. 
(|>) / hid., No. 39. 

(g) In the House of Commons, it used to be the practice in former times to 
read a Bill a first and a second time m committee of the whole House. This 
practice is no longer in force; see Hid., No. 30. 

(r) Chairman, in committee of the whole House in the Commons, is not 
only entrusted with the duty of maintaining order in the debated of the com¬ 
mittee, but he is also empowered to decide whether or no^amendmonts are in 
order, to determine the place in a Bill where an amendment ought to be moved, 
and to refuse to propose to the committee any amendment which, in his opinion, 
is frivolous. As to the Chairman’s power to select amendments, see p. 671, 
ante. 

{») In the House of Commons, in wmmittee of the whole House, the 
pre^ble stands postponed without miestion put; see Standing Orders of the 
House dl Commons (Public BuAness\ 1911, No. 35, and p. 712, ante. 

(t) In neither House is it absolutely necessary to give notice of amendments, 
but, in the case of important amendmenie, it is obviously for the convenience 
of the committee that members should mve notice as soon as possible of any 
alterations which ^ey are anxious to make in a Bill. 

* (a) The method in which the Chairman puts the question to the committee 
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SiscT, 5. 1317. Wlien all the amendments to a clause have been disposed 

PtihUc Bills, of, the question is put from the chair “ That this clause, as amended, 
stand part of the Bill?”(/O- Any subsequent consideration of a 
clause which has been agreed to by the committee is out of order, 
amended. but it is possible, upon motion, for the committee to postpone the 
consideration of a clause (c). 


Consideration 
of new 
clauses 
and new 
schedules. 


1318. In the House of Lords, a new clause or a new schedule is 
treated as an ordinary amendment, and may be proposed when 
the committee reaches the place in the Bill where it is desired to 
insert it; in the House of Commons, now clauses and schedules 
are proposed and taken into consideration after the clauses and 
schedules respectively in the Bill as it is printed have been disposed 
of by the committee (d). 


Sub-Sect. 4.— Consideration of a PuUw Bill by a Select Committee or hj a Joint 

Comimttee of the two Ifoim^. 


Commitment 
of a Bill to 
a select 
or joint 
committee. 


1319. In either House, a public Bill, after it has been read a 
second time (c), may be committed to a select committee, or to a 


depends upon the nature of the aiiiondiiient which is proposed. Before putting 
any question to the coinmittee, the (.’h.airuian states the amcnduiout. Jt the 
lunendment is to leave out certain words which stand in the clause, the question 
is “That the words proposed to lie left out [or, if the rejection of all the words 
contained in the proposed amendment would prejudice the moving of a suh- 
Ke<iuent amendment, that certain specified words], stand part of tho clause ^” If 
the amendment is to insert words, the (piestion is “ That the pro])os(id words he 
there inserted yIf the amendment is to leave out words in order to insei t 
other words, two questions may he necessary. In such a case, the first quostimi 
proposed by the Oharnnan is “ That the words jn-ojiosed to he left out stand pai t 
of the clause y ” If this is agreed to, no further ipiestion is needed, as tlie 
committee has decided that the words m the Bill shall stand ; hut if tho 
question is negatived, a further question is necessary, " That those words [i.c, 
the words proposed by the amendment] be there inserted? ’’ 

{h) In both Houses there are ceitain rules with regard to amendments. An 
amendment must be relevant to the subject-matter of the Bill and of the clause 
to which it is proposed. An amendment must not be inconsistent with a 
previous decision given by the committee on the same question. An amend¬ 
ment must not be such as to make tho clause in which it is intended to insei t 
it unintelligible, nor be of a frivolous nature. For other amendments which are 
irregular, see Hbert, Manual of I'roc-edure in the Public Business of the House 
of Commons, 2ud ed., pp. 151,1.12. In both Houses, when once an amendment 
has been moved, it may not be withdrawn except by leave of the committee. 

(c) In the House of Commons, a clause may not be postponed if it has been 
amended. Jhere is no such rule in the House of Lords. For procedure as to 
postponed clauses generally, sob May, Parliamentary Practice, 11th ed., p. 48 S. 

(d) In the Hons® of Commons, when a new clause is proposed, its pnncijde 

must he affirmed before its details are considered by the committee. The 
Chairman, therefore, puts the question “ That this clause he read a second 
time ? ’’ If this is agreed to, amendmenis may be moved to the clause in the 
ordinary way. As soon os the amendments to the clause have been disposed of 
by the committee, the Chairman puts the question “ That this clause [or this 
okuse as amended] be added to the Bill ” The same procedure is a<^gpted 
with regard to new schedules as with new olaulbs. * 

(f) A Bill which has only been read a first time has sometimes been referred 
to a select committee. In such a case, the Bill is treated us a document, upon 
which the committee to Vhich it is reterred is ordered to report; see Oi'dei' ol 
the House of Oommons, *101110318 of the House of Commous, J si!?!;#, VoJ, CLH 
pp. 151, 162. 



pAflT V.—The tEGlSiAtlVB WoKK OF PABtlAMfiNT. 


joint committee of the two Housefl, if a motion to that effect ie 
made and agreed to by the House. 

• 1320. A select committee or a joint committee to consider a 
Bill is nominated by each House in the same way as a select com¬ 
mittee or a joint committee nominated to inquire into a public 
matter, and the rules which regulate its proceedings are the 
same (/). 

1321. A select committei' <jr a joint committee considers the Bill 
which has been referred to it clause l)y clause (</) in tlie same 
manner as a committee of tlic whole House (h), and then reports it, 
with or without amendments, to the House, or to both Houses, as 
the case may be (i); but it is open to any select or joint committee, 
if it wishes to express its views upon this matters dealt with in the 
Bill, also to present a spi^cial report, which is drawn up and agreed 
to by the committee in the same way as a report by a select com¬ 
mittee or a joint committee on a public matter (j). 

1322. When a public Bill has been reported from a select com- 
mitk^e or a joint committee, it is re-committed to a committee of 
tlie whole House (k). The Bill, as amended, is then considered, and 
further amendments may be made. 


1323. In botli Houses, it is permissible, on motion made, to re- 
a public Bill to a committee of tlie whole House (1). Such 
a form of jirocednre is adopted when it is considered for any 
reason that the provisions of a Bill require further amendment 
or investigation than they have already received (w). 


^ /) See pj>. 6U7, (itW, (140, 6S2, untF. 

[<l) Jn a ]omt c<»iiiiiiittee ou a public Hill, the jjrocedure of the House of l^orda 
is adopted as in other joint (loimmttees; see pp. 0;>8, 640, anti. 

(h) Soe p. 713, ante. In ctuihidcrinj; clauses in a Bill which inyolve charges 
ou the public funds, a select coinuiitleo of the House of Commons is governed 
by precisely the same limitutions as a standing committee of that House; see 
p. 712, ante. 

(t) In the House of Lords, the decision of a joint committee with regard to 
any Bill which has been referred to it is reported to the House, whether the 
Bill is in the House of Lords or is in the other House; but, when a Bill which has 
been considered by a joint committee is not in the House of Commons, the 
Bill is not reported from the committee to that House, but a report is presented 
“ in respect of the Bill ” pending in the House of Lords, 

(;■} See pp. 639, 640, 6S3, oide. 

[k) In the House of Lords, a motion is made in commiiteii of the whole House 
to consider the amendments which have been made by a select committee or a 
joint committee, and it is thou permissible for a member to move an amend¬ 
ment either postponing the report stage of the Bill for a definite period of 
time, or advancing some reason which should infiuonce the House not to pro¬ 
ceed any further with the measure. 

(i) In the House of Lords, after a Bill has been considered in a committee of 
the wh^e House, it may be relhrredto a select committee. In such a case, the 
Bill, on being reported by the select committee, must be re-committed to a 
committee of the whole House. In both Houses a Bill which has been reported 
from a select committee may be re-committed to the same committee before it is 
considered in committee of the whole House. 

(m) In the House of Uoramons, it is possible to re-commit certain provisions 
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8boi. 3. 1324. A motioti for the re-coumittment of a Bill may be made in 

Poblic Bills. I)ot}i Houses, either when it stands for consideration as amended 
Ptt)ce^ for committee of the whole House, or when the motion is mada 
and on re- for it to be read a third time (n). In both Houses the pro- 
commitment. cedure on the re-conunitinont of a Bill is the same as in com¬ 
mittee of the whole House (t»). If further amendments are made 
at this stage, they must bo reported to the House, and the Bill is 
cotisidered on report before it can be read a third lime. 

Sun-SuoT. G.—Iieport Hlat/c. 

Consideration 1325. In both Houses, wheu a public Bill has been amended 
of Bii: in committee of the whole House, it must bo considered by 

on report. House before it is read a third time (p), and in the House 

of Commons any Bill, which lias been referred to one or other 
of the standing committees, instead of being committed to a 
committee of the whole House, must receive the consideration of the 
House before its third reading, whether it has been amended or 
not (</). 

Procedure in 1326. In the House of Ijords, on the day which has been 
previously appointed by the House for the report of amendments, 


in a Bill and not Iho whole measure. In such a case, the conimitteo of the 
whole House to which such provisions arc committed, or the select coinmitteo 
to which they are referred, must only take into consideration the provisiuus 
which are submitted to them, and not the Bill as a whole. 

( 71 } In the House of Lords, if it is thought desirable that a Bill should be 
materially modified before it is considered in detail in committee of the whole 
House, the practice is sometimes adopted of not amending it on the committee 
stage. In such a case, the necessary amendments are made immediately after the 
report from the committee has been received bv the House, and the Bill is 
then re-committed to a (committee of the whole House; see (.'onipauion to the 
Standing Orders of the House of Lords on Public Business, pp. (> 6 , 67. In the 
House of Commons, the practice is for the House to go into committee pro 
forma when such amendments are made, and the Bill, on its being reported, is 
re^committed. Por the procedure on the report stage, see the te-xt, tnfra, and 
pp. 717, 11H,post, and on third reading, see pp, 718, 719, post. 

( 0 ) See p. 713, ante. 

(p) In both Houses, on the report stage of a Bill which has been amended in 
committee of the whole House, a member is only allowed to speak unco on an 
amendment. In the House of Commons, however, this rule has been relaxed 
in the case of Bills which have been considei'ed in one of the standing committees. 
On the report stage of any such Bill the member who is in charge of the Bill may 
speak more than onoe, and the same permission is accorded to a member who 
moves a new.clause or amendment in respect of the new clause or amendment; 
see Standing Orders of the House of Commons (Public Business), 1911, 
No. 46 (3). t 

( 9 ) In the House of Lords, until recently, every pubb'c Bill, after passing 
through committee of the whole llunse, was re-committed to a standing 
conumttee which was appointed at the l^ginuing of each session. In 1910, 
however, a select committee was appointed by the ]^U 8 e to inquire into this 
priMitice, and it reported that it wa, not expedient to continue the standing com¬ 
mittee ; see Beport from the Select Committee on the Standing Orders relating 
to the Standing Committee, 1910, House of LordS Paper (56). A motion \o carry 
into effect the report of the select committee was agreed to by the House, and 
Standing Orders of the House of Lords (Public Business), 1902, Nos. 45—53, 
which deal with the appointment and functions of the stan^g committee, were 
accordingly vacated; see Journals of &e House of Lords, 1910, Yol. OXLIT.i 
p. 159, 
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the lord who is in charge of tho Bill movob “ That this report be 
now received?” The question is then put by the Lord Chancellor Public Bills. 
,from the woolsack. As soon us this question has been agreed to, it 
is possible for any lord to move a new clause or other amendment 
to the Bill (r). Such amendments may be handed in as soon us 
the Bill has been agreed to in committee of the whole House, and 
they are printed and circulated in the same way as amendmonts 
moved on the committee stage (s). 

On the report stage, the Bill is considered as a whole, and 
not clause by clause. The Lord Chancellor, therefore, does not 
propose any question to the House when the consideration of each 
clause is concluded, and when he puts the question on any amend¬ 
ment by which it is proposed to leave out certain words, he 
expresses it in tho form “That these words stand part of the 
Bill?” 

1327. In the House of Commons, as soon as the order of the day Procedure in 
for the consideration of a Bill which has been amended in com- 

raittee of the whole House, or which has been reported with, or 
without, amendments from one or other of the standing committees, 
has been read, the House proceeds to consider the same without 
question put (t). The Bill as a whole is considered by the House 
on the report stage. It is permissible, therefore, for members to 
propose new clauses or ameiulmeuts to the Bill as it is laid 
before them. 

1328. There are curtain restrictions, however, with regard to such Kales and 
clauses and amendments, in addition to the general rules with regard 

to amendments which have already been described (a). No new clause aulend- 
may be proposed unless notice of it has been given (r), and even mentson 
then it may only he proposed by the member in whose name it 
stands. No amendment of any kind may be proposed on report 
which could not have been proposed in committee of tho whole 
House without instruction from the House having been first 
obtained (le), and no amendment may be submitted to the considera¬ 
tion of the House which would create a charge of any kind on the 
people (.r). 

(r) If Such aineudments are of no groat importance, or merely of a drafting 
character, they are usually proposed to the House en hlor, in one question : “ That 
these amendments be agreed to ? ” Frequently, however, amendments which 
it is proposed to introduce at this stage of the Bill are numerous aM important; 
in such cases they are dealt with senutiin. ^ 

(«) See note (A), p. 709, ante. 

{t) Unless the member who is in charge of the Bill proposes to postpone its 
considemtion, or a motion is made to re-commit it; see iStauding Orders of the 
House of Commons (Public Business), 1911, Nos. 40, 60. 

i u) See pp. 709, 713, ante. 

v) Standing Orders of tho House of Commons (Public Business), 1911, No. 38. 

'w) Prior to 1888, amendmonts which were wholly irrelevant in their chameter 
were oftien moved on the report stage of a Bill. In that year Standing Girder 
of the House of Commons (Public Business), 1911, No. 41, was passed to prevent 
this practice ; see May, Parliamentary Praotioe, 11th ed., p. 495. 

(x) But an amendment to leave out any such uliarge contained in the Bill 
would be in order. 
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sbot. 3. On the report stage also, the procedure with regard to the cott- 
Puhfic Bills, sideration of amendments is iiot the same as in committee of the 
whole House. New clauses and new schedules are not postponed, 
until the clauses and schedules in the Bill liave hc-en considered, 
but are proposcid to the House before any amendments may be 
proposed to the clauses and schedules as they appear in the Bill (a). 
A motion to postpone the consideration of a clause is not permissible 
on the r(*])ort stage (/>). Jf an amendment is proposed to leave out 
the preamble ef the Bill, or a clause or schedule, the Speaker puts 
the question “ That the preamble [or the clause or schedule] stand 
part of the Bill ? ” (c). 

Conclusion of 1329. As soon as the report stage of a Bill is concluded in 
either House, an order is made for it to be read a third time, and, if 
iloule. considered necessary, a further order is made for the Bill to be 

reprinted. 

Sub-Secx- 7. —Third Ileadtmj. 


Prooeduie in 
House of 
Lords. 


1330. In the House of Lords, upon the order of the day for the 
third reading being read, the lord who is in charge of the Bill 
moves “ That the Bill be now read a third time ” (d). If this 
motion is unopposed, the Lord Chancellor proposes the question 
“ That the Bill bo now read a third time ? ” and amendments may 
then be submitted to the consideration of the House (f'). As 
soon as such amendments, if any, have been disposed of, any 
amendments which may be necessary to avoid infringing the 
privileges of tho House of Commons with regard to the control 
of public money (/) are laid before the House by the Lord 
Chancellor, who does not state them, but simply proposes the 
question “That the privilege amendment [or amendments] be 


(o) Compare p, 714, ante. In the cousideration of new clauses, prioritv is 
given to those proposed by tho member who jb ia charge of the Bill. A new 
clause is read a first time without qm^stiou put, and tho member who proposes 
it usually explains its jirovisions at this stage in the proceedings. The question 
IS then proposed from the chair “ Tli.tt the clause be read a second time'' ” 
Opponents of tho clause then stale their obioctions to it, and the member who 
has proposed it hoe a further opportunity of addressing the House. If the 
second reading of tho clause is agreed to, amendments may be proposed. When 
the consideration of the clause is concluded, tlie Speaker puts tho question, 
“ That this clause [or this clauw' us amended] be added to the Bill ? ”; see 
May, Parliamentaiy Practice, lltb ed., p. 49C. 

(o) Compare note (c), p. 714, ante. 

(c) Or, if necessary in order to save later amendments, the question is framed 
differently, and onl^the words of the amendment down to the first word of the 
next amendment are put to the House. 

(d) Whon &is question is proposed to the House, and also when the question 
“That the Bill do pass " (see p. 719, post) is proposed, it is permissible for 
any lord either to move an amendment of tne same kind as has been described 
on previous stages of the BUI foi the purpose of postponing its consideration 
by the House (see pp. 707, 716, ante), or to move fte rejection of the meas^. 

(e) Notice should bo jgiven of amendments td be moved on third leading. 
They should be handed in at the table or sent to the Clerk of the Parliaments 
as soon as possible after the report stage is concluded. They are then printed 
and circulated in the mangier which has already been described; see note (A}f 
p. 709, ante; and see p. 6352, ante. 

(/) 8ee p. 792,po«<. 
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agreed to ? ” When this motion has been agreed to, the lord who 
is in charge of the Bill then moves “ That the Bill do pass ? ” (gr). 

• 1331. Unless a Bill is heavily amended on third reading, it is 
unusual for the House to order it to be reprinted for circulation {h). 
A now House copy of tlie Bill in its final shape is prepared in the 
Public Bill Office, which is printed and is then signed and indorsed 
with the words “ Soit laUU aitx Coimmnn ’* by the Clerk of the 
Parliaments, who then carries it down to the bar of the House of 
Commons with a message from the Lords stating that they have 
passed the Bill and desire the concurrence of the other House 
to it. 

1332. In the House of Commons, a motion may bo made by the 
member who is in charge of the Bill for the third reading of any 
public Bill, either forthwith or on some subsequent day, as soon as 
the consideration of amendments on report has been completed (i). 

As soon as the motion for the third reading of a Bill has 
been made, the Speaker proposes the question “ That the Bill be 
now read the third time?” (j). When important Bills are under 
consideration, lengthy debates usually take place before tliii-. ques¬ 
tion is voted upon by the House, but no amendments, except of a 
verbal chai-acter, may be made to a Bill at this stage (A*). 

1333. When the third reading of a Bill has been agreed to by the 

House, a new House copy of the Bill is prepared in the Public Bill 
Office. When this has been printed, it is signed and indorsed with 
the words '‘Soil hailU aiir ” by the Clerk of the House, 

who then cairics it to the bar of the House of Lords, with a 


( 7 ) This motion hiis oocasionally bpon postponed until a later day, and it has 
also been negatived by the Tlonst'. Bills may bo withdrawn by the lords who 
have presented them, even after they have been read a third time, provided 
that the leave of the Ilouso has been obtained. Amendments are also made 
occasionally to Bills by older of the House after the third reading has been 
agreed to. 

(Ii) In 1883 an order was made that Bills amended on third reading should 
always be reprinted as amended. This order, however, is no longer observed. 

( 1 ) When a Bill has not been amended in committee of the whole House, 
the third reading inav be taken immediately after the report of the committee 
has been received. The facilities for taking more than one stage of a Bill on 
one day are not extended to Bills ori^natmg on the a.greemeiit by the House to 
a resolution reported from a committee of the whole House based upon the 
recommendation of the Crown. 

0) Upon this question, a member may move an amendment'of the same 
nature as it is permissible to move on tile second readirjg (see p. 707, ante), 
either postponing the third reading for a definite period of time or stating 
reasons which should induce the House to refuse to read the Bill the third time. 
Tt is also permissible at this stage for a member to propose that the BUI, or some 
of its provisions, be re-commitled to a committee of the whole House; see 

£ 716, ante. The question “That this Bill do pass.’’’ which is proposed in the 
ouse of Lords after the third reading has been agreed to (see the text, tvpra), 
IS n%t pAt in the House of Commons. 

(fc) Stsfliding Orders of the House of Commons (Public Business), 1911, 
No. 42. After a Bill has been read the third time, the title may.be amended 
if an;^ alteration in it is required to make it conform with the prorisions of 
the BUI; see llbert, Manual of FT-ocedur© iu the Public Bueinew of the Houso 
I of Commons; 2 nd ed., p 162. 
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Sub-Skct, 8 .—Consideration of liilh hj the Second Ilnuse^ 

1334. Ill order that a Bill passed by one House may secure the 
concurrence of the other House, it must pass through the same 
stages in the second House as it Has already passed through in the 
House in which it originated, and is similarly open to amendment. 

1335. If the House of Commons does not amend a Bill which has 
been sent down to it by the House of Lords, the Bill is returned to 
Ihe Lords after it has been indorsed by the Clerk of the House of 
Commons with the words “ .1 ceste Bille Ics Conimuim sont 
aitsentus” and it is then ready to receive the Royal Assent. If the 
House of Lords makes no amendment to a Commons Bill, a 
message is sent to the House of Commons informing that House 
that the Lords have agreed to the Bill without amendment, and the 
Bill Itself, unless it is a Bill for granting aids and supplies to the 
Crown (1), is retained in the House of Lords and added to those 
which are waiting to receive the Royal Assent. 

1336. If a Lords Bill is amended by the House of Commons, it 
is returned to the House of Lords after it has been indorsed by the 
Clerk of the House of Commons with the words “ A ceste Bdle 
averqve den ammdanens [or ai'ecqne tine amnidement] le« Coimmineit 
sont aHseniuit." In the same way, a Commons Bill when it is 
amended by tho Lords, is returned to the House of Commons after 
it has been indorsed by tho Clerk of the Parliaments with the words 
“ A ceste Bill avccqne des amcndemens for acecque tine amendement] 
Ics Heigneurs sont assentus." 

1337. The procedure in each House of Parliament with regard to 
the consideration of amendments which have been made in one of its 
Bills by the other House is practically the same. If the amend¬ 
ments are not of a material character, a motion may be made for 
them to be considered forthwith without notice (w), but, if the 
amendments are material, tlie more usual practice is for the House 
which is considering the amendments to order them to be printed, 
and then to fix a day for their consideration (•»). If the amend¬ 
ments are agreed to, a message is sent by the House in 
which the Bill originated to inform the other House that it 


{!) For the proce<iure with regard to such Bills, see p. 775, post, 

(m) Iq both Houses, a motion for the consideration of amendments made by 
the other House is usually made by the member who is m charge of the Bill. 

(«) Standing Orders of the Hou^e of Commons (Public Business), 1911, No. 43. 
^ere is no stwding order on the subject in the House of Lords, but the almost 
inTariable practice adopted by the House is not to consider the Commons’ 
amendments to one of its Bills the day they are received. In the Kou^ of 
(Commons, if the Speaker is satisfied that tlie amendments which have been 
made by th(^Lords ore not material, he will put the question upon a motion 
for their cunsideratiou, made without uotioe, before questions to members 
aie taken (see p, 676, ante), ur before the commencement or at the dose of 
public business the day the amended Bill is leceived er a subsequent day. 
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accepts the amendments (o). The Bill is then ready to receive the 
Boyal Assent. 

, If, however, any of the amendments are of a contentious 
character, and such that the House in which the Bill originated is 
not prepared to accept, the procedure may become more com¬ 
plicated (p). In such a case, when the order of the day is road in 
either House of Parliament for the consideration of the amendments 
which have been made in any Bill by the other House, a motion is 
made for their consideration to which an amendment may be pro¬ 
posed that the consideration of such amendments be postponed 
“ until this day three months ” or “ until this day six months,” or 
that the amendments be laid aside {q). If an amendment of this 
nature is agreed to, no further proceedings are taken on the Bill, 
which accordingly drops for the session. But, if the original ques¬ 
tion is agreed to, the amendments are considered in turn, and 
motions may be made in respect of each amendment either to agree 
with it, or to disagree with it, or to amend it (r). 

1338. Whenever either House has agreed to a motion to disagree 
with an amendment to one of its Bills made by the other House, it 
appoints a committee to prepare a reason or reasons for such 
disagreement. This committee meets as soon as the consideration 
of the amendments to the Bill has been concluded in the House, 
and proceeds to draw up the necessary reason or reasons, which 
it reports forthwith to the House. A report from a committee 
appointed for this purpose is agreed to in either House without 
discussion, after which the Bill, together with the reason or reasons 
for disagreement, as well as any amendments which may have been 
made to the amendments made by the other House, and any con¬ 
sequential amendment to the Bill which may have been rendered 
necessary by any such amendment, is then sent back to the other 
House (s). 


(o) Thus, if the Bill is a CoinmoDS Bill, it is returned to the Lords with a 
message, after having been indorsed with the words “ A ca ameitdemeni Its 
Communes sout assentvs.” 

(p) For this procedure, see the Rules, Orders etc. of the House of Ckiminons, 
dated 4th Juno, 1891, No. *267. The order is set out in May, Parliamentary 
Practice, 11th ed., Appendix vii., p. 954. 

{g) Ilbert, Manual of Piocedure in the Public Business of the House of 
Commons, 2nd ed, pp. 163, 164. Fresh amendments may also be made in 
the Bill itself, but any such amendments must be consequential on an amend¬ 
ment which has been inseiled in the Bill by the other House {thtd.). 

(r) In 1906 the House of (Jommous rejected en hloc the whole di the amend¬ 
ments made by the House of Lords to the Education (England and Wales) Bill 
without assigning, in the case of any amendment, a specific reason for its 
rejection, and a resolution was carried in the House of Loids protesting against 
this procedure as an innovation in constitutional procedure; see Journals of 
the House of Lords, 1906, Vol. OXXXVIH., p. 495. 

(«) The reasons are written out on a sheet of paper containing the amend¬ 
ments which are disagreed with. This paper is attached to the Bill. The Bill, if 
it i9 a House of Lords Bill, is indorsed by the Clerk of the Parliaments with 
the words “ Cette BiUe remise atix Communes areigue des Batsons [or uns 
Batson] "; if it is a House of Commons Bill, it is indorsed by the Clerk of the 
House of Commons with the same words, except that “ Seigneurs ” is substi¬ 
tuted for " Oommuyies" After this, no further indorsement is made on a Bili, 
r however often it may pass between the two Houses. 
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1339. Several courBes are thereupon open to the House which made 
the amendments in the first instance. The first course is to insist 
upon its amendment or amendments to which the other House has 
disagreed; the second is to agree not to insist upon such amend¬ 
ment or ameudmouts: and the third is to amend its own amend¬ 
ments, or proi>ose new amendments to moot the objections which 
have been taken to its original amendments by the other House. 

If the House which made the amendment or amendments in 
the first instance adopts the first course, the Bill drops, unless 
the House in which the Bill originated gives way and does not 
insist upon its disagreement, in which case it is still open to it to 
amend the amendments which liave been made by the other 
House, and to which it originally objected. In this event, it is 
again left to the House which made the amendments in the first 
instance to accept, amend, or refuse the ameudments to its 
amendments. 

If the House adopts the second course, the Bill is complete so 
far as the particular points in disjiute with regard to such amend¬ 
ment or amendments are concerned. 

If the House adopts the third course, it returns the Bill to 
the other House with such amended or new amendment or amend¬ 
ments. It then remains for tliat House to decide w'helher it will 
accept, amend, or refuse the new^ projiosals. 

It is, tben'foro, possible for a Bill to jiass and ropass between the 
two Houses lor an indefinite numl>er of times, until an agreement 
has been arrived at, or until one or other of the Houses insists 
finally upon some amendment to which the other House disagrees, 
in which case the Bill drops. 


Kfb-Sw r. 9 - • mio Iau' of Hills 1o v'hvl the Iloiisr of Loids 

has tint Afjreed, 

1340. Bills which have been passed by the House of Commons, 
but which have not been agreed to by the House of Lords, maj, 
under certain circumstances, become law (t). 

If any public Bill, other than a “ntoney BilL't^)’ ^ for 
extending the maximum duration of Parliament beyond five years, 
or a Bill for confirming a provisional order (a), is passed by the 
House of (lommous in three successive sessions, whether of the same 
Parliament or not (/>), and, having been sent up to the House of 
Lords at least one month before the end of the session in each of 
those sessions, is rejected by that House, or is not passed either 
without amendu^ent, or with such amendments only as the House 
of Commons is prepared to accept {(•), it is, upon its rejection for the 


(/) Parliuiiiejit Act, 1911 (1 A l: Geu. c. i:{), s. 2 (]). 

(I/) As in ihtd., s. 1 (2). For the procedure with regard to a money 

Bill, bee p. 776, 

(al ParKament Act, 1911 (1 & 2 Geo. 6, c. ISJ, «. o. ’ 

[b) Two years nniBl elapse lietween the second reading of a Bill in the first of 
fhusH sessiuua hy the Houae oi Couimous and its passing by that ilouHe in the 
third session (tJid, s. 2 (1)). 

(tl A. Bill 19 deemed to be lejccted by the House uf Lorda unlr >38 these two 
eonoitioDs complied with [ihut, s. 2 (3)). * 
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third tinifl by the House of Lords, and unless the House of ( omnicns 
direct to the contrary, to be presented to His Majesty for tlie Iloyal 
^ssent, and, upon the Royal Assent being sigiiilied, is to become an 
Act of Parliament as if it had been passed in the usual manner by 
both Houses of Parliament ((/). 

Upon any Bill, which is thus presented to His Majesty for the 
Royal Assent, must be indorsed a certificate signed by the Speaker, 
stating that the provisions of the Parliament Act, 1911 {(-), have 
been duly complied with(/). 

1341. A Bill is to be deemed the same Bill as a former Bill sent 
up to the House of Lords by the House of Commons in a preceding 
session; (1) when it is identical with the former Bill, or contains 
only such alterations as are rendered necessary by the lapse of time 
since its first introduction; or (2) when it contains amendnmnts 
made by the House of Lords in the preceding session, which have 
been agreed to by the other House (r/). In the case of any such 
Bill, the Speaker is required to certify either that the alterations 
are necessary on account of the lapse of time, or that the amendments 
have been agreed to by both Houses (h). 

Amendments which are made by the House of Lords in a Bill 
which is sent up to it for the third time, and to which the House of 
Commons agrees, may also be inserted in the Bill before it receives 
the Royal Assent, if the Speaker certifies that they have been 
agreed to by both Houses (/). 

Sub-Sect. 10 .—Eoyal Jancut. 

1342. When a Bill has been passed by both Houses of Parlia¬ 
ment, or has been passed by the House of Commt)ns in the manner 
provided by the Parliament Act, 1911 (/.), it is ready to receive the 
Jloyal Assent {(). 


(rf) For the words of enactment to a Bill passed under the provisions of the 
Purhament Act, 1911 (1 & 2 Geo. 5, c. 13), see title Statutes. 

(e) 1 & 2 Geo. 6, c. 13. 

(/) Pai'liament Act, 1911 (1 & 2 Geo. fi, c. 13), 8. 2(2). flid,, 8. 3, provides 
that any certilicato of the Speaker given under the Act shall be conclusive for 
all purposes, and shall not be questioned in any court of law. 

((/) Ihid., 8. 2 (4). 
h) Ibid. 

(t) 1 bid. The House of Commons may suggest am^‘ndlnpnt8 to a Bill in the 
seeond or third session. Such amendments are to ho considered by the House 
of Lords, and, if agreed to by that House, are to be treated as if they wore 
amendments pnqfosod by the House of liOrds, and agreed lo by the House irf 
Commons (tiurf.). 

(k) 1 & 2 Geo. 6, c. 13. 

(Z) It is sometimes necessary that a Bill (usually a Consolidated Fund Bill 
or tne Army (Annual) Bill) should become law befoi-e a certain date either to 
meet the exigencies of the public service or to comply with the provisions of a 
statute. In such a case a commission to notify the Boyal Assent is held as 
soon as possible after the Bill Ts ready to receive it. As a general rule, how¬ 
ever, a oommission is not held until a reasonable number of Bills are waiting to 
receive the Boyal Assent. BiUs which are ready for the Royal Assent, with 
the deception of Bills imposing a financial burden on the people which 
are returned to the House of Commons, are in the cu.stiKly of the Clerk «f the 
* Parliaments; see p. 720, awfe. 
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1343. tiiilesfi the Sovereign is present in perHoii, the Eoyal Afliieiit 
is signified by LoriiH (’fommifiRioners appointed for the purpose (m). 
The ceremony iakits place in the House of Lords, and the pro¬ 
cedure is practically the same whether the Soverei^ himself is 
present on the occasion or is represented by Commissioners (a). 

At the timt! which has bt'en appointed for holding a com¬ 
mission (fi) the Lord Chancellor, accompanied by two or four 
other Loitls Coininisaioners, takes his seat on a form placed in 
front of the Throne, and the Gentleman Usher of the Black Rod 
is directed to request the attendance of the Commons in the 
luannor which has already been described. 

As soon as the Speaker, accompanied by the Commons, has 
arrived at the bar of the House of Lords, the Lord Chancellor 
acquaints the two Houses with the commission (c). 

The Reading Clerk then reads the connnissiun, after which the 
Lord Chaucellor declares and notifies the Royal Assent to the Acts 
which are mentioned in the commission and directs (d) the clerks 
to pass the same in the usual form and words. 

1344. It is the duty of the Clerk of the Crown to read out the 
titles of the Acts, to each ot which in succession the Clerk of the 


(m) The ISovoreigu duos not iiuw attoud to give his absent to Bills except when 
he prorogues Parliaiueutin person. It used to bo oustomarv for the Sovereign to 
1)0 present in person to give his assent to Bills for making provision for the 
honours and dignity of tho (Vown, even when such Bills wore passed dunug 
the course and not at the conclusion of a session, hut this practice was not 
adhered to either in lyiU or 1910; compare May, Barliaiuentary Piactice, 
11th ed., p, 514. 

(al See p. 092, atite. 

(b\ The forms of coiumissions for declaiing the Eo\ al Assent are prescribed 
by Ilules made by Older in I'ouncil, piu-suant to tho Ciown Office Act, 1877 
(40 & 41 Yict. c. 41), amended by the CVowu Office Act, 1890 (53 & 54 Viet. c. 2). 
Such commissions are prepared in the Crown Office by the Clerk of the Crown 
in Chancery, and are then wnt by the Lord Chaucellor, thi'ough the Secretary 
of State for the Home Department, to the Sovereign to receive his approval 
and signature. As soon as the commission has been signed by the Sovereign, 
It is retunied to the Lord Chancellor. The wafer Groat Seal is then attached to 
it, and it is placed on tho table of the House of Lords. The authority for the 
Bills which are ready to receive the Boyal Assent is supplied to the Crown 
Office by the Clerk of the Parliaments, who sends to the Clerk of the Crown a 
list of the Bills which are to ai)])eur in the commission. Ho also sends another 
copy of this list to the Lord (Chancellor, who sends it to the Sovereign with the 
commission. Bills which are to i-eceive the Boyal Assent are ananged in a 
definite order, namely:—(1) Bills which grant aids or supplies to the Crown, 
(21 public Bills, (3) hybrid Bills, (4) Bills to confirm provisional orders, 

( j) private Bills of local or jiersoual character, and (6) strictly private Bills. 

(c) The Lord Chancellor informs the two Houses that “ His Majesty, not 
thinking fit to be personally present, baa been pleased to cause a commission to 
be issued under the Great Seal, and thereby given hU Boyal Assent to certain 
Acts which have been agreed upon by both Houses of Parliament the titles 
whereof are particularly mentioned, and by the said commission has commanded 
ua to declare and notify his Boyal Assent to the sai^ Acts in the preseqpe of 
you the Lords and ComnMns assembled for thaf purpose.’ * 

(rf) In obedience to tiiis direction, the Clerk of the Crown in Chancery, who, 
on this occasion, takes the seat at the table of the House which is usually 
occ^ed by the Clerk Assistant, and the Clerk of the Parliaments rise from 
their places, and, after bowing to the Throne, stand one on each side of the. 
table for tl^e remainder of the proceedings, * 
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Parliaments signifies the Hoya) Assent in Norman French (e). In 
the case of an ordinary public or private Act, the assent of the 
^rowii is signified in the "words '\Iig Hoi le veult ” ; in the case of a 
Finance Act or of an Act malcing a grant of public money or 
imposing a charge upon the jmblic revenue, in the words “ iJ, Itoi 
renierc'ie ses hms sujets, arveplr. lent hmerolenre, ei auisi b’ reidt ” ; 
and, in the case of a strictly jirivale Act, in the words “ Soil fait 
ctmvie il est desin'i ” ( /'). 

As soon as all the Acts mentioned in the commission have received 
the Royal Assent, the ceremony is at an end, and the Speaker, after 
exchanging salutations with the Lords Commissioners, returns to 
the House of Commons. 

KuH-SECr. \ \.—l*rintirnj and Pnhlif'atwu, 

1345. After a public Act has received the Royal Assent (g) it is 
printed (h). Two vellum copies of the Act are signed by the Clerk 
of the Parliaments or his deputy, one of which is preserved in the 
Victoria Tower at Westminster, the other in the Public Record 
Office. 

1346. The legislation of each year is divided into two main 
groups: the first includes the public general Acts, which are prinU^d 
and issued separately (i); the second, the local and private Acts 
and the public Acts of a local character, which are printed together. 

1347. The public general Acts are published in one volume as soon 
as possible after the end of the year in which they have been passed 
into law. In addition to the public general Acts, this volume 
contains (1) a table of the titles of the public general Acts arranged 
according to chapter; (2) a table of the titles of the local and 
private Acts (including the public Acts of a local character), 
arranged alphabetically; (3) a table showing the effect of the 
year’s legislation on public general Acts; (4) a table of the local 


(e) 'Wliea the title of each Bill is read, the Clerk of the Purliameute and the 
Clerk of the (Jrown bow to the Throne. The former then turns round and faces 
the Speaker at the bar befoi-e signifying the Eoyal Assent. 

(/")!£ the Eoyal Assent is refused to a Bill, the intention of the Crown 
is signified in the words “ie Moi «’ai;Mera.” The Eoyal Assent has not 
been withheld since 1707, when Queen Anne refused her assent to a Bill 
for setting the militia of that part of Great Britam called Scotland; see 
Journals of the House of Lords, 1707-8, Vol. XVIII., p. o06. ^ 

(g) The printed copy of an Act of Parliament bears the date on which it 
received the Eoyal Assent. In the absence of any direction to the contrary 
contained in the Act itseE, the Act comes into operation from the date it 
receives the Eoyal Assent; see Commencement of Acts of Parliament Act, 
1702 (33 Geo. 3, c. 13), and title Statutes. 

(A) A proof is sent to the Clerk of PubUc Bills in the House of Lords, who 
examines it with the House aovy of the Act. As soon as the proof has been 
exa^ned, tbe Clerk of l^blic Bills returns it with bis certificate to the printers, 
and at the suae time requests tlie ControUei of His Majesty’s Statione^ Office 
to give instructions for tne Act to be issued with as little deUy as possible. 

(t) An Act which has been treated as a public Bill during its passage through 
Parliament is not necessarily printed amongst the public general Acts. If the 
measure is of a local character, it is usually published amongst the public 
•Acts of a local cWacter. 
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and ])rivate Acts arranged in classes; and (5) an index to the public 
general Acts (j). 

The public Acts of a local character are also published togethq^- 
in a subsequent volume. 

Sect. 4 .—Public Bills of a S2>cc-ial Character, 

Snii-SEOT. 1.—/»! Qmeral 

1348. In additioti to the ordinary public Bill {k), Parliament is 
sometimes called upon to deal with certain other public Bills which 
must be brielly noticed, eitlier because they are introduced for a 
special purpose or because tlie procedure witli regard to them is of a 
peculiar character. 

Si’B-Seot. .'!.i of Grace. 

1349. Ati Act of Grace, which is an Act for a general pardon, 
originates with the Crown (1). The Bill is introduced into the House 
of Lords by a Minister in ohedience to a command of the Hovereign, 
and, as soon as it has been read a first time, a motion is made that 
it be humbly accepted and passed. This motion is agreed to neinine 
contradicetite, and the Bill is then sent to the House of Commons, 
where the same procedure is adopted. The Bill receives the Eoyal 
Assent in the usual form and manner {m). 

Sub-Sect. 3.—Act of Loitmvity. 

1350. An Act of Indemnity is an Act passed to relieve any person 
from disabilities and penalties which he has incurred by having 
contravened the law. 

A Bill for this purpose is .presented to Parliament by a Minister 
in obedience to a command of the Sovereign, and is then proceeded 
with in the samo way as an ordinary public Bill. It is passed 
through both Houses with as much dispatch as possible, all its stages 
generally being taken on the same day, and then receives the Koyal 
Assent in the usual form and manner (a). 

{j) Each category of Acts is nuiubered in a different way. Public general 
Acts are numbered in Arabic cliaracter.s; private local Acts and public Acts of . 
a local character in small Homan numerals, personal Acte, if }>riiited, in 
italicised Arabic figures. 

(k) Ab to the passage into law of ordinary public Bills, see pp. 723 et eecf.t 
anie. 

{1) For an example of an Act of Grace, see “ An Act for the King and 
Queens mos't Gracious, Genorall and Free Pardon” (stat. (1690) 2 Will. & 
Mar. G. 10); and ^or the procedure with regard to it, see Jouinals of the 
House of Lords, 1690, Vol. XTV., pp. 502, 503; Journals of the House of 
Commons, 1690, Vol. X., p. 423. 

(m) To an Act of Grace, to which the consent of the Ciwn must be given 
before it is considered by Parliament, the form of assent in former times used 
h) be, “ Let prelate, seigueurt et cmnmvnea, en ce present parlement ataemhles, au 
Hum dc touts I'M antres sujets, rcmcrcient ires humhlemei^t l ostre rnajestS, et j^ient 
d Diett vous dunner en santd b*mnf vie et longue.’* ‘ In more recent times,however, 
the Boyal Assent to a Bill of this kind has been given in the same form as to 
an ordinary public Bill; see Journals of the House of Lords, 1717, Vol. XX., 
p. 546; 1747, Vol. XXVII., p. 137; compare May, Parliamentary Practice, 
ilth ed., p. 513. 

(a) For the procedure' on a Bill of Indemnity, see the proceedings on* 
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Sub-Sect. 4.,~Act 'of Aitaindfr 

1351. An Act of Attainder, although it is a legislative enactment, 
ffe the highest form of parliamentary judicature, because an 
individual for whose punishment a Bill of this kind is introduced 
is tried by both Housos of Parliament, and can only be condemned 
yith the assent of the Crown (o). 

A Bill of Attainder has been usually, although not invariably, 
introduced in the House of Lords (p), and the procedure upon it in 
both Houses of Parliament is the same as upon an ordinary public 
Bill, except that, as ths measure is one of a judicial character, the 
accused person is allowed to produce evidence and employ counsel 
in his defence (</). 

Bub-Sect. 5 .—Ads for the UevcrsaJ of Alimnders, nr fur Itesiorahun of Uoyuwrs 
and Lands, or Jor Beshtutwn of Bloal. 

1352. Bills which are introduced for the purpose of reversing 
attainders, or for the restoration of honours and lands, or for the 
restitution of blood, cannot be laid before Parliament unless they 
are signed by the Sovereign. 

Such Bills are introduced in the House of Lords (/■) in the same 
way as an Act of Grace, but are then dealt with as ordinary public 
Bills. Ill the House of Commons, the consent of the Crown must 
be signified before a Bill of this kind is read the first time. After 
it has been read the second time, it is committed to a select committee 
which is specially nominated by the House {s). 

Sect. 5. — Vriiatc Bills and Bills to Confirm ]*rorisional Orders, 
Sub-Sect. \.~<leneral Classijicaiioii oj L'nvate Bills. 

1353. J^rivate Bills, although they deal with almost every class of 
subject, are divided into two main groups, namely:— 

(1) Local Bills, which are commonly referred to as private Bills, 
are Bills promoted by particular corporations, companies, and other 

Lord Byron'ri Indemnity Bill, 1880 (Journals of the House of Lords, 1880 
Vol. rXII., pp. 206, 271; Journals of the House of Commons, 1880, 
Vol. CXXXV., p 306). 

{(>) May, Parhamentury Practice, 11 th ed., pp. 66!)-671; see title Courts, 
Vol. IX., p. 20 . 

(/>) The lords spiritual, acting in their capacity as lords of Parliament, vote 
upon any stage of a Bill of Attainder. For their position in impeachments, see 
p 621, ante. , 

(/f) The procedure upon a Bill of Pains and Penalties, which is also an exercise 
of the judicial power of Parliament in a legislative formy is the same as that 
upon a Bill of Attainder; see 4 Hatsell, Precedents of Pailiament, ed. 1818, 
pp 331—346 

(rj The Loids have always claimed that Bills of this description should 
originate in their House ; see the declaration of the House in the case of Sir 
C Stanley’s Bill in 1664—65 (Journals of the House of Lords, 1664—65, Vol. 
XI% p.^674), and the Report from the Select Committee of the House appointed 
to consid^the subject in 1702,*on the occasion of a Bill to reverse the attainders 
against Lord Bop^iu and Lord Oarlingford being introduced in the Commons 
(mho Journals of the House of Lords, 1702, Vol. XVIL, pp. 118,119). Compare 
House of Lords Manuscripts, Voi. V. (New Senes), Introduction, p. xhi ; 

^ 3 Hatsell, Precedents of Parliament, ed. 1818, pp. 67, oO. 

* (») May, Parliamentary Practice, 11th ed., p. 862. 
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Sbot. 8. parties, who require parliamentary powers for the object or under- 
Private Bills taking which they have in view, and therefore include Bills in 
and Bills relation to specified railways, harbours, piers, roads or tramwayq, 
to Confirm supply of gas, water or electricity, improvements, sanitary or police 
matters in local districts. A general Bill dealing with any of these 
Orders. Kubjects would be a public Bill; but where it is desired to apply or 
extend a general law in the case of a locality, or to give exemption 
from it, this is done by a private Bill (t). 

(2) Personal Bills, which affect only the interests or property of 
the individuals to whom they relate (a). 

The practice and procedure with regard to private Bills is laid 
down in a series of standing orders which are almost identical 
in both Houses, although each House has a few orders peculiar to 
itself. 


(<) See also p. TO'i, ante. In the Standing Orders of the two Houses, all such 
Bills are divided into two classes, according to the subjects to which they relate, 
namely : IST Glass. —^Burial ground (making, maintaining or altering); charters 
and corporations (enlarging or altering powers of); church or chapel (building, 
enlarging, repairing or maintaining); city or town (paving, lighting, watching, 
cleansing or improving); company (incorporating, regulating, or giving 
powers to); county rate ; county or shire hall, courthouse ; Crown, Church or 
corporation projKii'ty, or property held in trust for public or charitable purposes; 
electricity supply; ferry, whore no work is to be executed; fishery (making, 
maintaining or improving); gaol or house of correction; gas work; improve¬ 
ment chaige, unless proposed in connection with a second class work to be 
authorised by the bill; land (inclosing, draining or improving); letters patent; 
local court (constituting); market or market-place (erecting, improving, 
repairing, maintaining or regulating); pilotage ; police; jioor (maintaining or 
employing); poor rate; powers to sue and be sued (conferring); stipendiary 
magistrate, or any public officer (payment of); trolley vehicle system; and 
continuing or amending an Act passed for any of the purposes included in this 
or the second class, where no further work than such as was authorised by a 
former Act is proposed to be made. 2ni) Class. —Makiug, maintaining, varying, 
extending or enlarging any aqueduct, archway, bridge, canal, cut, dock, 
drainage (where it is not provided in the Bill that the cut shall not be more 
than eleven feet wide at the bottom), embankment for reclaiming land from 
the sea or any tidal river, ferry (where any work is to be executed), harbour, 
motor road, navigation, pier, port, public carriage road, railway, reservoir, sewer, 
street, subway, tramway, traniroad, tunnel, waterwork. (The hsts differ in the 
two Houses, e.g., the House of Lords list commences the Ist OLiss with 
“ Arbitration in respect of the affairs of any Company, Corporation, or person,” 
and “ City or town ” read.s ” City, Borough, Town, or district.” It is sometimes 
a matter of considerable difficulty to decide in which of these two cla.sse8 a Bill 
should be placed, because the subjects dealt with in each class are merely 
specified by name, and it is not clearly stated that certain Bills are to be 
included iu doe class and all others in the other class. In any doubtful csuie, 
however, the Exaigdner (see p. 740, post) to whom the matter is referred 
decides in which class the Bill is to be placed. For forms of Bills and clauses 
in Bills, see Encyclopaedia of Forms and Precedents, Vol. IX., pp. 240—248, 
2 ol—287; for forms of procedure under the Borough Funds Acts, 1872 (35 & 
36 Yict. c. 91), and 1903 (3 Edw. 7, c. 14), see Encyclopaedia of Forms and 
J^ecedents, Vol, IX., pp, 169—180; for forms relating specifically to electric 
lighting and power, see ibid., pp. 213, 242, 264; gasworks, ibid., p. 187; local 
government, tbtd., pp. 200, 201, 240, 293, 298, 398, 322 f railways, tWd.,^p. 181, 
186,189, 191, 199, 208, 241, 249, 287; tramways, ibid., pp. 181, 184, 185, 189, 
322: water and watercoones, tbid., pp. 180,293, 298. 

(u) Personal Bills (see p. 758, pott) include all estate Bills, divorce Bills, 
naturalisation Bills, and name Bills; see Standing Orders of the House of Lords, 
1911 (Private Business), No. 149. < 
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Sub-Sect, 2. - f'arliamenU}}y Jg-iUa, 

1354. The work connectod with tbo pvomotinn of privuto Hillrf, 
and also with the oiiposition to all legislation of this kind, is 
performed by parliamentary agents, who in each House are held per¬ 
sonally rospoovsihle for the due observance of the rules and orders 
of the House which have been drawn up for their guidance and for 
the regulation and management of jirivate Imsiness («’). 

1355. In neither House may any person act as a parliamentary 
agent until he has subscribed a declaration before one of the clerks 
in tlio Private Hill Ollice, engaging to observe and obey the rules, 
regulations, oj’ders, and practice of the IIouso, and also to pay and 
discharge all fees and cliargcs due and payable in respect of any 
])etition or Hill upon wbicli lie may aj)])ear »s agent. In ad<lition to 
sul)scribing tliis declaration, lie must enter into a recognisance 
or l)ond, if reipiired, in the penal sum of iTjOO, with two sureties of 
1*250 each, to observe the said declaration (.<■). 

Sub-ISect. 3 .—rreliinimrif trorvdure with rejitnl to I'm ate [Loral) IhUs. 

(i.) PfliiioH. 

1356. A petition must be presented to the House of Commons by 
the promoters of any private Bill for leave to introduce their Bill 
into Parliament (rt). But, before such a petition is presented, intend¬ 
ing applicants to Parliament must comply with various rules and 
formalities which are laid down in the standing orders of the two 
Houses as necessary preliminaries before the introduction of any 
such Bill (h). 

(«>) In eitlior House, a pailiamontary agent who wilfullv acts in violation ol 
the rules anti proctico of J Vliameut, or of any rules presenbod for his guidance, 
or is guilty of professional unscoriduct, may be suspended either absolutely or 
temporarily from acting as a parliamentary agent. No person who has teen 
suspended or prohibited from piuctLsing as a parliamontaiy agent, or who has 
Iwon struck off the roll of solicitors or disbarred by any of the Inns of Court, 
may be registered as a parliamentary agent without the express authority of 
the* Lord Ohairraan of Committees in the House of Lords or of the Speaker in 
the House of Commons. As to banisters generally, soe title IIariusteus, 
Vol. II., pp. 357 et sei]. As to solicitors, see title SorjoiToits. 

(it) In each House, the name of every person who has qualified himself to act 
as a parliamentary agent is entered in a register kept for the purpose. It is 
only necessary for one roomber of a firm to subscribe the required declaration, 
but the names of the other meinhers of the finn must be entered in the register. 
If a person, who is not a qualified solicitor or writer to tho signet, wishes to 
act as a parlianieutaiy agent, ho must make application in wntiflg and mu^t 
produce a certificate of his respectability. , 

(o) Standing Orders of the House of Commons (Private Business), 1911, 
Nos. 3‘J, 193. For forms, see Encyclopaedia of Forms and Precedents, \ ol. IX., 
pp. 199, 200 . The petition, signed by some of the promoters, and with a printed 
copy of the proposed Bill annexed to it, must bo deposited at the Private Bill 
Office in the House of Commons on or before the 17th December (Standing 
Or^prs of the House o| Commons (Private Business), 1911, No. 32). No Bill 
for whillh a petition has not bden presented to the House of Oommons may be 
brought into the House of Lords, unless a petition is firist presented to that 
House (Standing Orders of the House of Lords (Private Business), 1911, No. 8 G). 
The presentation of a petition before a private Bill may be presented to Pari lament 
emphasises the distinction between it and a public Bill; see p. 702, ante. 

' (6) The examination of such petitions by the Examiners (see p. 740, post) 
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(ll.) ■/'Wic.c. 

1357. In all cases where it is proposed to bring in a private 
Bill, the promoters, either in the month of October or before the 
27th November previou.s to their intended application to Parlia¬ 
ment, must publish in the London, Edinburgh, or Dublin Gazette, 
as the case may be, a notice stating the objects of the pi'oposed Bill. 

Where a Bill relates to any particular city, borough, town, or 
urban or rural district, or is to authorise the construction ot works 
or the taking or compulsory user of land in any county, or to extend 
the time fixed by a previous Act of Parliament for such purposes, 
notices must also be inserted, upon two separate occasions iii tw’o 
consecutive weeks, in a newspaper published in the town or locality 
to which the provisions of the proposed Bill refer (c). 

1358. In addition to the notice published hi the Gazette and 
local newspapers, the promoters must st'nd, before the IStli 
December, an application in writing to the owner, lessee, or occupier 
of any laud which they propose to acquire compulsorily for the 
purposes ot their Bill, inquiring whether he assents, disstmts, or is 
neuter in respect of such application Ul). 

1359. Promoters of a Bill to authorise the laying down of a 
tramway must olitain the consent of the local authority of the 
district or districts through which it is proposed to construct the 
tramway, and, if in any district there is a road authority other than 
the local authority and it is proposed to break up the road, they 
must also obtain tlie consent of such road authority (c). 


enables the two HoiiKes to find out whetlier the promoters of the proposed Bill 
have obeyed the regulations contained in tlie standing orders with regard 
to it. 

(c) Standing Orders of the House of Lords (I’livute BuKino8.s), 1911, Nos. 
3 —9; ytandmg Orders of the House of Commons (Private Business), 1911, 
Nos. 3— 9. As to hills involving the compulsory purchase of land, generally, 
see title CoMruLsoRY Purchase of Land axu Comi’ensation, Vol. VI., 
pp. 6 et 8f(/. In the case of any tramway or underground railway or trolley 
vehicle system Bill, which necessitates the alteration or disturbance of any 
street or road, in addition to the published notices, a notice must be posted for 
fourteen consecutive days itj any such street or road; seO Htandmg Orders of 
the House of Lords (Private Business), 1911, No. 10; Standing Orders of the 
House of (Commons (Private Business), 1911, No. 10. 

(«/) Standing Orders of the House of Lords (Private Business), 1911, Nos. 
11 , 12 ; Standing Orders of the House of Commons (Private Business), 1911, 
Nos. 11, 12. • This apjilication should be as nearly as possible in the form which 
is set forth in Appenilix (A) to the Standing Orders of each House {ihul.). For 
forms of notice to owners etc., see Encyclojuedia of Forms and Precedents, 
Vol. IX., pp. 131—1H9. 

(e) Standing Orders of the House of Lords (Private Business), 1911, No. 22; 
Standing Orders of the House of tJommons (Private Business), 1911, No. 22. 
The order further provides that where it is proposed to lay down a tramway 
in two or more districts, the_ consents of the loc^ and road authorities having 
jurisdiction over two-thirds in length of the staeets su'd roads required for*the 
purpose shall be deemed suificieut. If the consent required to be given under 
this order is refused, the refusal constitutes an absolute bar to the construction 
of the proposed tramway, unless the standing order committees of both Houses 
decide to dispense with the standing order. For form of consent, see Encyclo¬ 
paedia of Forms and Precedeniis, Vol. IX., p. 189. 
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1360. The promoters of a Bill to authorise the laying down of a Sect. 8. 
tramway must also send notices in writing before the 15th December Prlwte Bills 
Q) to all owners, lessees, or occupiers (/) of premises which front 

the new tramway line, in cases where it is intended that a less space to Confirm 
than 9 feet 6 inches shall intervene between the outside of the foot- Provisional 
path on either side of the road and the nearest rail of tlie tramway. Orders, 
and (2) to tlie owners or lessees of any railway, tramway, or canal Sotic^n 
the interests of vrhich would be affected or interfered with by the case of a 
pi'OjiMsed new tramway namway 

1361. In the same way (1) the in’omotors of any Bill l>y which it Notices in 

is proposed to abstract watt'r from any stream for the purpose of , 

supplying any cut, canal, reservoir, a(iueduct, navigation or water- gasworks, ’ 
work, must give notice in writing to tho owner, lessee, or occupier sewage worki 
of any mill, manufactory, or other work, who makes use of the 

water of the stream for a distance of tw’eiity miles below the jioint 
at which it is intended to take the water lor the 2 )ur]ioB(‘S of the 
Bill(//); and (2) the ju'omoters of any Bill for coiistrueting gas¬ 
works or sewage works or a sewage farm, or for erecting a station 
lor generating electrical energy or for other purposes calculated to 
affect injuriously the amenities of the neighbourhood, must serve a 
notice upon tho owner, lessee, or occupier of any dwelling-house 
within 800 yards of tho site to be. used for the pur 2 )oses of the 
jiropoBcd Bill(f'). 

1362. The promoters of any Bill by which it is intended to Notice of 
reluKiuish works the construction of which has been already autho- aj’a'wionraent 
rised by Parliament must give notice, before the 15th December, 

to any owner, les.see, or occupier of property who would be affected 
by the provisions of the lU'OiiObed Bill (//'). 

{/) Tho standing orders of tho House of Lords do not insist upon a notice 
being sent to occupiers in this case or in the casos mentioned in the two 
following paragraphs; see the text, in/r«. 

(gi) Standing Orders of tho House of Lords (Private Business), llUl, Nos. 1.^, 
l.'lfi; Standing Orders of the House of Commons (Private Business), 1911, 

Nos, 1 ■?, l.ltt. nb'oT a form, see Kncyclopaedia of Forms and Precedents, Vol. 

TX.. p. 184.) Under the second of these standing orders, the promoters of a 
Bill to provide trolley vehicles aie also required to give similar notice to tho 
owner or r('putc(l owner, or lessee or reputed loss(>e, of any railway, tramway, 
or canal whidi tlM’ir undertKkiug may a ftecit or inti*rteie with. As to ti'.amways, 
stH) title Tk\.mw\ vs AND Jjiuin’ Kaii.ways. As to railways and canals, see 
title R,illAVAY8 AND CaNALS. 

(A) standing Orders of the Hmise of Lords (Privalt' Business), 1911, No. 14; 

Standing Orders of the Ifouso of (’onuuons (Ih-ivato Busniess), ibll. No. 14. 

As to water supply, see title Watek Sin’vr.Y. « 

(i) Standing Orders of the House of JiOi-ds (Private Business), 1911, No. ]o ; 

Standing Orders of the House of (’omnions (I’rivato Business), 1911, No. 18. 

As to the grant of stiututoiy p>woi‘s to construct gasworks, see title Oas, 

Vol. XV.. p, 3U. As to .sewttgo works, see title SEWEit.*! and Diiains. As to 
electric power Acts, seo title Flkctrto lauHTiNU and Power, Vol, XI1 , 
pp. ^27 et««/. For fon 48 of notice, see Encyclopanlia of Forms and Precedents, 

Vol. llC., pp IbG, 187, and coiflpare, ihui., p. 213. 

(,/) Standing Orders of the Hi>use of Lords (Private Business), 1911, No 1(5; 

Standing Orders of the House of Commons (Private Business), 1911, No It); 
see Encyclopaedia of Forms and Precedents, Vol. IX., pp. 187, 398; tor form 
of Bill, Bee ihid., p, 249. Notice in writing must be given before the 21st 
• December to owners eto. of property when it is proposed to repeal or alter 
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1363. The promoters of a Bill are required to serve any applica¬ 
tion which they make and any notioe which they send in conformity 
with a standing order of either House of Parliament, either by 
delivering it personally to the party entitled to receive it, or by 
leaving it at his usual place of abode if ho is resident within the 
United Kingdom, or with his agent if he is abroad, or by sending it 
to him by post in a registered envelope and in conformity with 
such regulations as from time to time may be drawn up by the 
Postmaster-General (/>). 

(iii.) Plan<i and Hections. 

1364. The promoters of a private Bill are required to prepare a 
plan and section of any works which they propose to construct, and, 
in the event of any land being required for the purposes of the Bill, 
they must also prepare a book of reference, containing a description 
of the property to which allusion is made on the plan, the county 
and the parish or township in which it is situated, and the names of 
the owners, lessees, and occupiers of the required laud (/). 


any statutory provisions wliieh are already in existence for their protection, 
and to any railway company over whoso Ime it is proposed to take compulsory 
rtinninf>: jtowerti; sco Standing Orders of the House of Lords (Private Business), 
1911, Nos. 17, 18; Standing Orders of the House of Commons (Private 
Business), 1911, Hos, 17, 18 ; see also Encyclopaedia of Eorms and Precedents, 
Vol. IX., pp. iSS, 189. ^Vhen it is intended to introduce a Bill to alter or 
repeal any statutoiy provision relating to nuisance arising on any land, notice 
111 writing must also be given, before the same date, to the owner and lessee of 
every dwelling-house situated within 300 yards of the land; see Standing 
(irdoTB of the House of Lords (Private J’usiuoss), 1911, No. 17o; Standing 
Orders of the House of Commons (Private Business), 19li, No. 17er. 

{k) Stiiuding Orders of tho House of Lords (Private Business), 1911, No. 19; 
Standing Orders of the House of Commons (Private Business), 1911, No. 19. 
Evidence of the application having been made, or of the notice having been 
sent, is furnished either by the written acknowledgment of the party interested, 
or by tho production of the post oflBce receipt if the application was made or tho 
notice sent in a registered letter. A notice served or application made on a 
.Sunday, Christmas Day, Good Friday, or Easter Monday, or before .S o’clock in 
the forenoon, or after 8 o’clock in tho afternoon on any day, is deemed invalid, 
except in the case of tho delivery of letters by post; see Staiidmg Orders of 
the House of Lords (Private Bu.sinoss), 1911, Nos. 20 and 21; Standing Orders 
of the House of Commnns (I’rivate Business), 1911, Nos. 20 and 21. 

(f) The method in which ])hiiiv and sections should be prepared, and the 
particulars which should bo coiituincd iu books of reference, are set out in the 
standing orders of the two Houses; see Standing Orders of the House of Ixirds 
(Private BuAness), 1911, Nos. -10— o5; Htanmng Orders of the House of 
(’ommons (I’rivate Business), 1911, Nos. 40—55; Encyoloptedia of Forms and 
Precedents, Vol. IX., p. 218 A plan and also a duplicate thereof, with a 
book of reference, and a bection and also a duplicate thereof, in rospect of 
every local Bill of the second class (see note (^), p. 728, ante), and a plan 
and also a duplicate thereof, witli a book of reference, in respect of a local Bill 
of tho first class in which it is proposed to take or use any lands compulsorily, 
or of any Bill in which it is proposed to impose a cl\arge upon any lands or 
houses, must be deposited by the promoters for^ublio inspection, on dt before 
the 30th November, at the otBco of the clerk of the peace for every countjr, 
lidiug, or division iu England or Ireland, or in the office of the principal shenff 
clerk of eveiy county in Scotland, which is affected by tte proposed Bill; see 
standing Orders of the House of Lords (Private Business), 1911, No. 24; 
Standing Ch’dovB of the Howee of ('oimnous (Priyate Business), 1911, No. 24. 
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1365. A copy of every such plan, section, and book of reference, 
together with a copy of the Gazette notice, in respect of any petition 
for any Bill to be introduced in the ensuing session of Parliament, 
must be deposited at the office of the Clerk of the Parliaments and 
at the Private Bill Office of the House of Commons on or before 
the 80th November (/«)• 

In addition to depositing copies of their plans etc. in the two 
Houses of Parliament, in certain cases the promoters of a Bill 
must deposit, on or before the 30th November, duplicate copies 
of such plans etc. at various Government offices, and also with the 
local authorities of the cities, boroughs, or districts to which the 
provisions of their proposed Bill refer (»). 

(iv.) Deimit of Bill and Petition. 

1366. A printed copy of every private Bill which it is proposed 
to introduce into I’arliaiuont in the following session must be 
deposited in the office of the Clerk of the Parliaments, and in the 

(m) standing Orders of the House of Lords (Private Business), 1911, Nos.‘2.'>, 
yi; Standing Orders of tho House of Conmions (J’rivato Business), 1911, 
Nos. 25, 31. Ill addition to a plan, section, and book of reference, the pro- 
niotei’s of a railway Bill must also deposit a copy of the ordnance map with 
their line of railway delineated thereon. Tho promoters of a tramway or trolley 
vehicle syslcm are required to deposit an ordnance map of tho district through 
which they propose to run their tramway or trolley vehicles on a scale of not 
less than 6 incIicH to the mile; see Standing (Jrders of the House of Lords 
(Private Business), Nos. 25, 26a; Standing Oi'dcrs of tho House of (Vnnmons 
(Private Business), Nos. 26, 26o. In cases of railway, tramway, and trolley 
vehicle system Bilk, and Bills for the supjdy of electrical energy, and Bills 
which would affect tidal lands, the promoteis must supply tho Boaid of Trade 
with marked copies of tho ordnance map on or before the 30th Noveinhor. 
Jn cases where the provisions of a Bill affect.the banks, foreshore or bed of a 
river, a copy of so much of the plans and sections which refer to the river, 
and also a map, must be supplied by the promoters to the conservator of the 
nver, if there are any, and to the Board of Agriculture and Pisheries if the 
river is in England, to the Secretary for Scotland if the river is in Scotland, 
and to the Chief Secretary to the Lord-Lieutenant if the river is in Ireland; 
see Standing Orders of the House of Lords (Private Busmess), 1911, No. 266; 
Standing Orders of the House of Commons (Private Bii-siness), 1911, No. 266. 
In the case of any Bill by which it is intended to take, collect or impound 
water for the purpose of water supply, the iiromotcrs must deposit at tho office 
of the Clerk of tho Parliaments and at tho Local Government Board a marked 
copy of tho ordnance map; see Standing Orders of tho IIoiiso of Lords (Private 
Busmess), 1911, No. 26r. 

(h) Plans etc. with regard to any railway, tramway or canal Bill must he 
depositexl at tho Board of Trade; with regard to any Bill which seSks power to 
take any churchyard, burial ground, or cemetery, at tho^lome Oflie.e; and 
with regard to any Bill by which it is proposed to take any eoinmoii land, at 
the Board of Agrieulture and Eisheries; see Standing Oiders of the House of 
Lords (Private Business), 1911, Nos. 27, 30; Standing Orders of the House of 
Commons (Private Business), 1911, Nos. 27, 30. "Where a Bill infers to works 
which will be situated m London, the plans etc. must be deposited at the 
otii(^ of the London Co,unty Council, and, in every case, where it is proposed 
in any *51111 to make, maintainf, vary, extend or enlarge any work, or take any 
land or houses compulsoiily, or to impose any improvement charge, the plans 
etc. must he deposited with the local authority of tho city, borou^, or distiwt 
to which the Bill refers; see Standing Orders of the House of Lords (Private 
Business), 1911, Nos. 28, 29; Standing Orders of the House of Coromopo 
»(frigate Business), 1911, Nhs. 2ft, 29. 
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Private Bill Oflice of tlio llouKe of Commons; on or before the 
17th December in any year(o), and every petition for a private 
Bill, with a signed deciamtion by the agents for the proposed Bill, 
must also be deposited in the Private Bill Office of the House of 
Commons on or before the same date (p). 

1367. A printed copy of every Bill must also be deposited at His 
Majesty's I’reaaury and the General Post Office; a printed copy of 
every Jlill relating to England at the Home Office and also at the 
Local Govcrnraeiit Board; and a printed copy of every Bill relating 
to Scotland or to Ireland at the office of the Secretary for Scotland 
or at the Irish Office, as the case may be. 

A printed copy of any Bill, the provisions of which relate to Crown 
property or to imittors over which any Government department 
exercises a particular jurisdiction or control, must be deposited at 
that department (</). 

A j)rmted copy oi any Bill belonging to the second class of local 
Bills (r), when it relates to London, must be deposited at the office 
of the London County Council, and a printed copy of any Bill 
})elonging to the first class of such Bills (r) by which it is proposed 
to break up, or to interfere with, aTiy road must be deposited with 
the road authority of the place or district in (piestion (s). 

(v.) Deposit of Estimates. 

1368. The promoters of any Bill belonging to the second class of 
local Bills (t) must make and sign an estimate of the expense of the 
undertaking proposed in their Bill, and such estimate must be 
deposited in the office of the Clerk of the Parliaments and in the 
Private Bill Office of the House of Commons on or before tlie 
31st December (»). 


(o) Stdiidiu" Ih'diTs of the Uoiiho of Lords (Private business), 1911, 
No. 32; St-QiicliJig Ordevh of tho House of Commons (Private Business), 1911, 
No. 32. 

(/<) The petition must be lieaded by a short title descriptive of the objects 
proposed in the Bill, and the declaration of the agents must state to which ot 
the two classes of local Bills the measure belongs, and also the powers for 
which the promoters are sookuig the sanction of J^arliainent. The petition 
and declaration are open to the inspection of all parties. Por form of 
declaration, sen Eiicyclop.'ifidia of b’erms and Precedents, Vol. IX., pp. 197, 19S. 

((/) Standing Orders of the House of Lords (Private Businoss), 1911, No. 33; 
Standing Orders of the House of (Commons (l*nvate Business), 1911, No. 33. 
The order of. the House of Loids states tliat the copy of the Bill must be 
deposited oii or before the 21st December; that of the House of Commons 
states that the depflsit must be made on or before the 18th December. In 
other ie.spects the orders are faactically identical, except that by the order of 
the House of (!ummoiis a copy of a Bill affecting cliaiities or charitable trusts 
must be deposited at the otlico of the Ohaiity Comuiipsion and at Uie office of 
the Board of JHlducatiou. The order of the House of Tjords docs not contain 
this direction. 

(r) Bee note (*),}». 728, ante. , • • • 

(.i) Btanding Ordeiii of the Hoiwe of Lords (Private Bu8mft.ss), 1911, Nos. 34, 
S4«; Standing Orders of the House of (^oimnonu (Private Business), 1911, 
Kiw. .">4, 34(t. 

(f) See note (t), p. 728, untu 

(»l r’tanding Orders of the House of Lords (PrivateiBusmess), 1911, Noe. 3o, 
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In the case of a Bill by means of which any local authority iti 
Eiigltuul or Wales is seeking to obtani po^<'rs b) construct works of 
a permanent character, the estimate of the expense of the proposed 
Undertaking must also be deposited at the Board of I'rade or the Local 
Oovernment Board, as the case may be (/ ). 

(vj) Jk/iomt of Money, 
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1369. The promoters of all Bills (other than the promoters of Deposit of 
railway and tramway Bills who liave conjplied with the conditions 
set out in the next paragraph), are recpiired, before the 15th January, Siscrf owh- 
to make a deposit of not less tlian 4 per cent, upon the amount of nary private 
the estimate of expense with the Paymaster-General for and on 
behalf of the Supreme Court of .ludicature in England, if the work 
is to be done in England or ^Yales, or for and on behalf of the Court 
of Exchequer in Scotland, if the work is to he done in Scotland; 
or with the Accountant-General of the Supreme Court of Judicature 
in Ireland, if the work is to be done in Ireland. 


1370. In the case of a railway or tramway Bill authorising the Deposit of 
construction of works by a company which is not incorporated by mouey by 
Act of Parliament, or which does not possess a railway or tramway 
already opened for public traffic, or which has not during the way ortiiim- 
preceding year paid dividends on its ordinary share capital, or way Bill, 
which proposes under the Bill to raise a caintal greater tlian its 
existing authorised capital, the promoters must deposit a sum of 
not less than 5 per cent, upon the amount of the estimate of 
expense of the undertaking (<r). 

B 6 , d 6 ; Standing Orders of the lloiise of (.’oinmons (Private Biisinoss), 1911, 

Nos. 35, 36, 56. 

(v) Standing Orders of tho House of Lords (Private Business), 1911, No. 3(5a; 

Standiug Onlers of the House of Oommous (Private Business), 1911, No. 36a. 

Together with the said estimutes, a statement must be deposited showiug the 
following particulars with respect to the district of the local authority, that is 
to say: (a) area of the district; (b) population according to the last census; 

(c) rateable and assessable value according to the last valuation list; (d) rates 
made m the district during the last preceding huancial year ; (e) the sum of 
the balances of outstanding loans contracted by the local authority ; and (f) the 
amount of the outstandmg loans to which the hmitation of the Public Health 
Act, 1875 (38 & 39 Viet. c. 65), s. 234, applies. Tho form in which estimates 
should be drawn up is set out in the standing orders; see Encyclopaidia of 
Forms and Precedents, Vol. IX., pp. 190, 191. 

(w) Standing Orders of the House of Lords (Private Business), 1911, No. 57 ; 

Standing Orders of the House of Commons (Private Business), 1911, No. 67. 

The payment, investment, and repayment of all deposits made in pursuance 
of the standing orders is regulated by statute (Parliamentary Deposits Act, 

1846 (9 & 10 Yict. c. 20); Parhamentary Deposits and Bonds Act, 1892 
(55 & 56 Viet. c. 27)). In cases ( 1 ) where the proposed Vork is to be made 
wholly or partly out of money to be raised upon the credit of present surplus 
revenue belonging to any society or company, or under the control of 
directors, trustees, or commissioners of any public work, such parties, if they 
are promoting the Bill and comply with certain regulations, are entitled to 
make a declaration instead of making a deposit of money, and ( 2 ) where the 
promotsrs of a Bill do not pro;Qp 8 e to obtain any private or personal pecuniary 
profit or advantage by the proposed measure, and where the work is to be 
made out of money to be raised upon the security of the rates, duties, or 
revenue under their control, they are allowed to deposit a declaration aud 
estimate of the amount of rates required instead of depositing money; see 

^ Standiug Orders of the House of Lords (Private Business), 1911, Nos. 58, 69; 
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8. IBKi. Tlie monetary deposit retpured to be made by the promoters 
Bills of a Bill tioiistitutes a fund out of wliich a person injuriously 


Standing Orders of theHonsf* of Commons (Private Business), 1911, Nos. 68, 
69. For forms, seo Hncyr]i) 2 «Bdiii of Foniiis and Precedents, Vol. IX., pp. 192- 
194, The deposit is ropnyaMe at the end of the session, or when the petition or 
Bill is rejected or withdrawn (Pfirliainentury Ooposits Act, 3840 (9 & 10 Viet, 
c: 20), 8. 5). In the latter ease, the certificate of the Chairman of Committees of 
the Kou.se of Jjords or the Speukor of the Houso of Commons is required {ibid., 
H. 6). The coifificate of the Deputy Speaker has been .leceptod (Kx parte Stocks- 
brit/(/e liatlirotf Bill (1860), D. B. 2 Bq. 364). The provisions of the Parliamon- 
fary Deposits Act, 1816 fO & 10 Viet. c. 20), as to the repayment of deposits are 
siij)oi"se(lo(l in the enne of any railway, triiinway or subway Bills by whicli the 
(M)iistiuctioji of a u(‘w line is authorised, ei the time allowed for the ceu- 
htruetion of an authoriised linn is extended, by the insertion in every such 
Bill of a claiiso providing that, if the railway ete. is not opened for piiblie 
traffic within the period of time allowed by the Bill, the deposit shall not be 
ropaid, but shall be availahlo for eompeusatiun to landowners or other persons 
whose pio2»erty has lioen interfered with, for the recoupment of road authorities 
for certain defined purposes, aud for meeting the eluiius of creditors of the 
company (see Standing Orders of the House of Lords (Private Business), 1911, 
No. 115 ; Standing Orders of the House of Commons (Private Business), 1911, 
No. 158o; I’arliamentary Deiiosit.'* and Kmds Act, 1892 (55 & 56 Vict. c. 27), 
s. 1 (^1), (2), (3)). Under the I’arliamentarj' Costs Act, 1865 (28 & 29 Vict. 
c. 27\ s. 8, the deposit is available, in the case of a Bill the preamble of which 
has not been proved, for meeting the costs of the Bill and any sums payable 
under that Act. The deposit may bo made with borrowed funds {Scott v. Oakeletj 
(1864), 33 Jj. J. (CH.) 612, C. A.), but an agreement for its repayment in full, if 
the Bill failed to pass, was not uphold {(llemenU v. Jiouvs (1858), 1 £q. Bep. 553). 
As to the funds m which the deposit may be invested, see lie Maitchester, 
llmiderHfield and Great Grimsby JtaU. Co. (1816), 4 By. & Can. Cas. 204; lie 
parte Newport, Abergavenny and Hereford Hail. Co. (1847), 11 Jur. 160; £x parff 
South Eastern Bail. Co. (1845), 9 Jur. 050 ; lie Southicold Hail. Co*s BUI, Er. 
parte Depositors (1876), 1 Ch. D. 697 ; Ex parte Great Noi them Bailway (1870), 
Jj. B 9 Eq. 274. As to inve.stment by a private broker, see Ex parte Bolton, 
Junction Bail. Co. fl876), 24 W. E. 461; E.r jtarte West Hiding of YorJishire 
Bail. Co. (1876), 34 L. T. 168. As to tlie moaning of creditors, see Ex parte 
Bradford and Dutnet Tramways Co., [1893] 3 Ch. 463 ; Be Manchester, Middle- 
ton and Distrai Tramways Co., [1893] 2 ('h. 638. The jurisdiction of the court 
with respect to the release of the deposit does not arise until the expiration of 
the jieriud of time allowed for completion of the work [Ex parte Chambers, 
[1893] 1 Ch. 47). As to the jurisdiction to restrain an attempt to charge the 
deposit, see Beecham v. Lastingham and Bosedale Light Rail. Co., [1!K)7] W. N. 
101 . As to the persons to whom the deposit may he paid, see Ex parte Boston 
and Sheffield Bail. Co. (1846), 4 By. & Can. Cas. 230; Goodman v. De Beauvoir 
(1846), 10 Jur. 938; Be London and Portsmouth Direct Bail. Co., Ex parte 
WilkiHSon (1846), 4 By. & Can. (''as. 78; Bryson v. HarMtcA; and Birmingham 
Canal Co. (1853), 4 De G. M. & G. 711, 0. A.; Be Birmingham and Lichfidd 
Junction BaiL Vo. (1885), 1 T. L B. 241; Be Manchester, Middleton andJHstru t 
Tramways Co., supra; Ex parte Bradford and District Tramways Co., sapia: 
Be Beckham, East Dulwich and Crystal Palace Tramways Bill, [1910] 2 Ch. 1, 
C. A.; Be EnnisHllfn and Bundoran Bail. Vo. (1890), 25 J 4 . B. Ir. 472; Be Man¬ 
chester and Milford Bail. Co. (1881), 46 L. T. 129; Bradford Tramways Co. 
(1876),4 Ch. D. 18, C. A.; Be Uxbridge and Bkkmansworth Bail. Co. (1890), 
43 Ch. D. 536, 0. A.; Guest v. Poole and Bournemouth Bail. Co. (1870), L. B. 6 
0. P. 663; Be Ennis and West Clare Bad. Go. (1886), 16 L. B. Ii'. 180; Be 
IkmpUm and Longtoum BaU. Co. (1870), L. B. 10 Eq. 613. As to the release of 
stock or money included in deposit when further; progress of a Bill is STi^uded 
by order of Parliament till the following session, see Be Centred London BaUwag 
BUI (1901), [1901] W. N. 177; and when furfher progress is impossible according 
to the rules of either House, see Be WidnesBail. Co. (1872), L. B. 16 Eq. 108. 
An application for the lepeymout of deposit is Long Vacation business (Be iKt^ce 
JunetUn Railways Act, 1876 (1875), 10 Ch, App. 641). , 
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affected by the Bill may receive compensation, and is intended aleo Swjjiv ,8. 
to act as a check on the specalative promotion of Bills, by affording 
some security that the promoters genuinely intend to carry out the 
hbjocts for which they are demanding parliamentary powers (a). 

0r(t6f8« 

(vii.) Bills Promoted for the Puijfose of Jlaishtg Mo 7 iey ly the London _ 

Outmty CounciL 


1372. In both Houses there are special standing orders with Special 
regard to Bills promoted by the London County Council for the ^ 

})urpose of raising money either by the creation of stock or upon promoted for 
loan (h), raising money 

A Bill of this kind must be introduced as a public Bill, unless the 
county council only seeks parliamentary powers to borrow money: 

(1) for the special purposes recited in the preamble of its Bill UounciL 
for the execution or extension of the powers conferred by the Bill, 
or already sanctioned by rarliament (f); (‘2) for a period ending on 
the 30th September, after the expiration of the then financial year 
of the Council; (3) to be repaid within a period fixed by the Bill or 
by the Local Government Board (d). 

The petition for a Bill to raise money which is jiromoted by the 
London County Council and'complies with the requirements of the 
standing orders, together with the declaration of the agents for the 
Bill and a printed copy of the Bill, must be deposited in the Private 
Bill Office of the House of Commons on or before the 14th April, or 
the first day on which the House meets after the recess at Easter (e). 


(fl) See 2 C’lifford, Private Bill Tiegielation, pp. 777 et setj, ; eeo /?e 7?i>« 
rntriffham and L%rhjield Jnnctwn liatL Co. (1885), 28 Oh. I). 052, ffr ('lUTTY, J., 
at p. 6()0. For a case where an owner was hold not to be entitled to ekira 
(‘oiuponsaticin out of the deposit on the ground' that, by reason of abandoiimeiit 
of the works, his property was not rendered less valuable, sec He. Southport and 
y.yf/OTm Tramroads Act, 1 ^), £r park //e^A-e^A, [1911] 1 Oh. 120, 0. A., applying 
lie Ruthin and Cerriq-y-l)ruidwti Railway Act (1886), 32 I’h. 438, C. A. 

(6) Standing Orders of the House of Lords (Private Business), 1911, Nos. 
69—69f/; Standing Orders of the House of Commons (Private Business), 1911, 
Nob. 194—194d. Soe, further, title Mktkopoijs, Vol. XX., pp. 445, 446. 

(r) A Bill may authorise the borrowing of money, for which an estimato is 
not recited in the preamble, if the maximum sum to be borrowed is fixed, or 
if a provision is inserted requiniig that the sanction of the Local Government 
Board shall bo obtained fur every borrowmg. 

(d) Standing Orders of the House of Ijords (Private Business), 1911, No. 69 
(1). (2), (3); Standing Orders of the House of Commons (Private Huifiness), 
911, No. 194 (1), (2), (3). In the case of a Bill to confer or to*extend any 
power involving the expenditure of money after tlio financial period, the stand¬ 
ing orders do not rocpiire that it shall bo introduced as a* public Bill if the 
estimatoB recited in the pi'oainblo show the total amount of money which is 
required, as well as the jiarticulnr amount to bo bon owed and expended during 
the financial period; see Standing Orders of the IJousi' of Ijords (Irivate 
BaHuiess), 1911, No. <‘>9 (4); Standing Orders of the House of Commons, 
(Private Business), 1911, No. 194 (4). i 

(«*y Standing Orders oJ*the H^use of Lords (Private Business), 1911, No. 695; 
Standing Orders of tho House of Commons (Private Business), 1911, No. 1945. 
No Bill promoted by the Jjondon County Council may authorise any alteration 
0 f the Consolidated jjLoausJFuiid, or of boiTowing by the council, unless a 
report from the Treasury dealing with the subject is presented to the House; 
^eee Standing Orders of the House of Lords (Piivate Business), 1911, No. 69c; 

H.L.—XXI, 2 B 



FABlj:toNT. 



Sm.’S. 

Fd(«%Q6iUs 
.«ft4BiUs 
to Confinu 
Provisional 
Orders. 

Peposit of 
inforisation 
Teganlitig 
working-class 
houses 
proposed to 
be acfjuircd 
compulsonlj. 


Proof of 
coQsents in 
case of Bills 
promoted by 
companies. 


Copies ol the Bill must also he deposited in the office of the Clerk 
of the Parliaments, at His Majesty’s Treasury, and at the Local 
Government Board (/). 


(viii.) Ihlh hiroh'inff Arquivition of Worhing-VlaBs Ifousei. 

1873 . If tl)« promoters of any private Bill propose to acquire land 
compulsorily which involves the taking of houses occupied either 
wholly or jJartially hy thirty or more persons of the working class, 
they must dejiosit, before the 21st December, in the office of the 
Clerk of the Parliaments, in the Private Bill Office of the House of 
Commons, and also with the Local Government Board, or with the 
Secretary for Scotland, or with the Local Government Board for 
Ireland, as the case may be, full infonnation with regard to such 
houses and a cnpy of so much of their deposited plans as refer to 
them ((?). 

(ix.) JS'UU Promoted hy Companies efr, 

1374 . In addition to the standing orders already referred to, 
there are further standing orders proof of compliance with which 
must be given by the iiromoters in the case of any private Bill 
promoted : (1) hy a company already constituted hy Act of Parlia¬ 
ment ; (2) by any company, society, association, or co-partnership 
formed or rogistored under the Companies Act, 1802 (k), or the 
Companies ^Consolidation) Act, 1908 (i); and (3) by any company, 
society, association, or co-partnership constituted otherwise than 
by Act of Parliament (k). 


Standing (,)rd©rK of tho IIoliso of Ooinnions (Privato UuKinoBt*), 1911, Nob. IQ-lr, 
194<i. 

[J ) Standing Orders of tho House of Lords (I’rivato Pusinehs), 1911, No, S9ft 
(2), (3): Standing Orders of the Ilonse of Coininoiib (Private J’lusiness), 1911, 
No. l‘.>4j (2), (3). Tho notice for the Bill must be published either in February 
or March, and the Council is permitted to prepare such plans and specification.^ 
as it thinks fit. 

{g) Standing Orders of tho House of Lords (Private Business), 1911, No. 38 ; 
Standing Orders of the House of Commons (Private Business), 1911, No. 38. 
The houses to which these ordeis refer must he situated in a local area, which, 
as respects Tjondon, is defined as “ tho Administrative County of London ”; see 
title hlETEoroLlS, Vol. XX., pp. 392, 393; as respects England and Wales 
(outside London), as “ any borough or other urban district,” and elsewhere than 
in a boroujfh or other urban district, as “ any parish ” ; as respects Scotland, as 
any district withiu the moaning of the Public Health (Scotland) Act, 1897 ” : 
and as respects Ireland, as “ any urban district ” (ibid .); soo, further, title 
Public Healtu and JjOOAL Ai).mini8TRation. As to provisional order con¬ 
firmation Bills, horfp. lid, pout. 

Ut) 26 & 26 Viot. c. 89; see title Companucs, Vol. V., pp. 1 et eeq, 
fi) 8 Edw. 7, c. 69; see title Companiks, Vol. V., pp. 1 et seq, 

{ic)' Standing Orders of the House of lAirds (l^ivate Busiuess), 1911, Nos. 62 
—67; Standing t>rders of the Uouse of Oomraons (Private Business), 1911, 
Nos. 62—67, In the House of Linds, proof of oomplianoo with tiieso orders 
must ho giveu before tho second reading of Bill*, whether it originates in 
House of Lords or tlm House of Commons. In the House of Ammons, 
in the case of a Bill eliminating in that House, proof of compliance with tho 
orders he giveu wiuin five weeks of the date on which the petition for the 
Bill was indorse by the Eaaimner (^ee up, 740, 741, ; in the case of a Bill 

woughnt from the Lords, no period is lata down within which the Etcamiuer iiv 
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In the first of these cases, Parliament requires that the promoters ^ , 
of the Bill should submit the measure, as introduced or proposed to 
be introduced into Parliament, to the proprietors of the company at 
a*meeting held specially for the purpose, and that the Bill should be ^ 
approved by the proprietors present in person or by proxy at such 
meeting, and holding at least three-fourths of the paid-up capital 
of the company (/). 

' In the second case, tlie promoters of the Bill are required by 
Parliament to obtain a special resolution of the company approv¬ 
ing of the measure as introduced or proposed to be introduced into 
Parliament (w). 

In the third case, Parliament requires that the Bill, as introduced 
or proposed to be introduced into Parliament, should be consented 
to by a majority of three-fourths in number, and (where applicable) 
in value, of the members of the company, society, association, or 
co-partnership, present in person or by proxy, at a meeting specially 
convened for the purpose (rt). 

1375. In the case of a Bill introduced by a company incorporated proofs of 
by Act of Parliament, which contains a provision authorising the consents to 
company .or any class of holders of share or loan capital in the in'’aw"o{*otber 
company to guarantee or to raise any money in aid of the under- companies, 
taking of another company, the promoters are required by Parliament 
to furnish proof that the company or the class of holders of share or 
loan capital so authorised has consented to such subscription (o). 

required to report as to tlie compliance or nou-complianco with the orders. Por 
tho forms required uridci the standing orders, see Pncyclopyedia of Forms and 
Precedents, Vol. IX., pp. 287—292; and for a form of declaration as to share 
capital, see ibid., p. 190. 

(/) Such meeting must he advertised in some newspaper published in London, 

Edinburgh, or Dublin, as the case may be, uiid also in some newspaper pub¬ 
lished in the county in which the principal office of the company is situated, 
and a notice, enclosing a form of proxy, must be sent to each proprietor on the 
register of the company. Any proprietor present at the meeting may demand 
a poll, and, in the event of a poll lioing taken, a statement giving the number 
of votes recorded must be deposited in the office of the Clerk of the Parliaments 
and in the Private Bill Office of the House of Commons; see Standing Orders 
of the House of Lords (l*rivate BiLsiness), 1911, No. 62; Standing Orders of the 
House of Commons (Private Business), 1911, No. 62. As to forms, see note [k), 
supra. 

(m) Standing Orders of the House of Lords (Private Business), 1911, No. 63; 

Standing Orders of the House of Commons (Private Businoss), 1911, No, 63. 

(n) A poll may he demanded by any member present at such meeting. A 
copy of the resolution of the meeting approving the Bill, and, if a poll is ^ken, 
a statement of tho number of votes recorded, must he deqiosited in the office of 
the Clerk of the Parliaments and in the Itivate Bill Office of the House of 
Oonunons; see Standing Orders of the House of Lords (Private Business), 

1911, No. 63; Standing Orders of the House of Commons (Private Business), 

1911, No. 63, As to forms, see note (k), supra. 

(o) Standing Orders of the House of Lora (l^vate Business), 1911, No. 66; 

Standing Orders of the House of Commons private Business), 1911, No. 66. 

Sudr proof must be giveh to th% Examiner before the second reading of the Bill 
in the House of Lords ; in the House of Commons, within five Weeks of the date 
on which the petition for the Bill was indorsed by the Exa:miiiei;‘(see p. 741, 
jfKut). The consent of the company or of the holders of sha^ or' man capital, 
as tne case may be, is obtained m the same Way as in the cade of e HU intro¬ 
duced by a company already constituted by BocHsmeut; see the text, mpra. 



pARLlAHiBKT. 



Pl&e Bills 
^dBUls 
to Confirm 
Provisi<mal 
Orders. 

Procedure 
pTeUminary 
to intro* 
doction of 
proTisional 
order cou- 
drmatioa 
Bills. 


BTl!b>S8cr. 4i.-^Procie(f,inq$ Prtlminairy to Jnttodvdton of Provislrmai Ordor 

Confirmation Bills. 

1376. The procedure preliminary to the introduction of a pro* 
visional order confirmation Bill is subject to rules and regulations 
drawn up and enforced by the Government department which 
is responsible for the Bill, and consequently the majority of the 
standing orders of the two Houses which are applicable in the case 
of a private Bill before it may be submitted to Parliament do not 
apjdy in the case of a provisional order confirmation Bill (p). 
Where it is proposed, however, by any order to take compulsorily 
any land u])on which there are houses occupied wholly or partially 
by thirty or more persons of the w'orking class, a statement must 
be deposited in the office of the Clerk of the l^arliaments and in 
the Private Bill Office of the House of Commons in the same way 
as in the case of a private Bill (q\ and whore a plan, section, or book 
of reference is prepared for the purposes of any order, a duplicate 
of such plan, section, or book of reference must bo deposited, on 
or before the 30th November, in the office of the Clerk of the Parlia¬ 
ments and in the Private Bill Office of the House of Commons (r). 


Sub-SecI'. 5.— Kiainincrs. 

The 1377. In each House of Parliament there is an official whose duty 

Examiners, ft is to examine all petitions for private Bills, and to certify whether 
the standing orders of the House have been complied with by the 
promoters. In the House of Lords, this official is called the 
Examiner of Standing Orders, and is appointed by the House, on 
the nomination of the Chairman of Committees («); in the House 
of Commons, he is called the Examiner of Petitions for Private 
Bills, and is aiipointed by the Speaker (t). The two Examiners 


(;)) Ill some casoR, the Act of Parliament under the powers conforred by 
whitih u department grunts an order, in other cases, the instructions issued by 
the department, provide (1) that an advertisement shall lie published stating 
the objects for which it is intended to obtain an order, and (2) that a preliminary 
local inquiry, at which opixinents of the scheme may be heard, shall be held by 
an official appointed to inquire into the ments of the proposed undertaking. Ly 
these moans the interests of individuals are safeguarded in the same way as 
they are safeguarded in the case of a private Hill; see May, Parliamentary 
Practice, 11th ed., pp. 863, 864; compare Report from the Select Committee on 
Private Business, 1902, House of Commons Paper, 378, Appendix, No. 10, 
pp. 183—188. For forms relating to the procedure in connection with pro- 
vLional oidpt condtuiation hills, see Encyclopaedia of Forms and Precedents, 
Vol. IX,, pp, 325—-334 (electric lighting); 337—JJ46 (gas and water); 346— 
356 (harbours); 3e'8—390 (light railways); 397 (tramways). For forms of 
provisional orders, see ibuJ., pp. 334, 363, 386, 389. 

{<)) Standing Orders of the House of Lords j^Private Business), No. 38; 
Standing Orders of the House of Commons (Private Business), No. 38; see 
pp. 733, 734, aide. 

,(f) Standing Orders of the House of Lords (Private BusineM), 1911, Nos. 38, 
39; Standing Orders of the House of Curamous (Private Business), 1911,^os. 
88,39. " . . * 

(«) Standing Orders of the House of Lords (Private Business), 1911, No. 2; 
Journals of the House of Lords, 1890, Vol. CXXII., p. 493. 

(t) Standing Orders of the House of Commons (Private Business), 1911, No. 2. 
For the duties of the Examiners with regard to provisional order confirmation 
and hy1»i4, Bills, see note (d), p. 703, aide, and p. 741, poet, * 
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are, however, officers of both Houses, and consequently may act 
for each House. 

• 1378. On the IBth January every year, the two Examiners 
begin the examination of all p(jtitioiw for i)rivate Pills which have 
Ixsen duly deposited in the Private Bill Office of the House of 
(Jommons («). The petilumers and their agents appear before one 
or other of the Examiners in order to prove that the requirements 
of the standing orders of the two Houses have been complied 
with ; atid any parties, upon the presentation of a memorial 
complaining that any stariding order has not been complied with 
by the promoters, are entitled to appear before the Examiner either 
personally or by their agents, in support of their contention, pro¬ 
vided that the matter of which they complain is specifically stated 
in the memorial (r). 

1379. It is the duty of one or other of the Examiners to certify 
by indorsement upon each petition whether or not the standing 
orders have been complied with(H’). In the event of the standing 
orders not having been complied with, the Examiner must draw up 
a I'eport stating the particulars in which the promoters of the Bill 
have failed to carry out the rules prescribed by Parliament, and he 
must also state any special circumstances in the case(j;). 

1380. If the necessary standing orders precedent and incidental 
to a petition for a Bill have been complied with, the Bill ^may be 
presented to the House of Parliament in which it has been decided 
that it is to originate. If, however, the Examiner reports that the 
promoters have not complied with the standing orders, the petition 
for the Bill, together with the Examiner’s report with regard to it, 
is referred in the House of Lords to the Standing Orders Com¬ 
mittee, in the House of Commons to tho Select Committee ou 
Standing Orders (//). 

(k) Standing Orders of the Honso of Lords (Private Business), 1911, No. 70; 
Standing Orders of tho House of CommonB (Private Business), 1911, No. 69. 
The Exutniner must give at least sevon clear day^’ notice of the day ujKin 
which he proposes to examine each petition; see Standmg Orders of the House 
of Commons (Private Business) 1911, No. 70. 

(v) Standing Orders of the House of Commons (Private Business), 1911, No. 
74. The memorial must be signed by the person or persons who propose to 
appear before the Examiner, and must be deposited in the Private Bill Office of 
the House of Commons. For forms, see Eucyulopmdia of Forms and Prece¬ 
dents, Vol. IX., pp. 196, 219, 292. 

(lo) Standing Orders of the House of Commons (Private Business), li)l 1, No. 71. 

(if) Standing Orders of the House of Lords (Private Business), 1911, No. 76; 
Standing Orders of the House of Commons (Private Busiiless), 1911, No. 71. 
The Examiners certify every case of compliance or noii-compliauco to the 
House of Lords, whether tho Bill originates in that House or in the House of 
Commons. Evo^ such certificate is laid upon the table of the House by the 
Clerk of the Parliaments, and the Lord Chauvellor acquaints the House of the 
fact; see Standing Orders of the House of Lords (Private Business), 1911, 
No. 19. ^ The Examiners report to the House of Commons every case of non- 
compliance with the standing orders, but they report cases of compliance only 
in respect of Bills which originate in the House of Lords, as the mdorsemeut 
on the petition (see the text, swpra) is considered equivalent to a report when 
the Bm originates in the House of Commons. Beports from the Examiners 
are laid u^n the table of the House by the Speaker. 

* (]/) The Examiner’s certificate and report as to nou-complianoe with standing 
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In oertein cases, if the Examiner feels any doubt as to tbe due 
construction of any standing order, he is refjuired to make a special 
report of the facts without deciding whether or not the standing 
orders in question have been complied with (a). 

1381. Ill each House, in addition to the original petition for a 
private Bill, every petition for the insertion of an additional pro¬ 
vision ill a Bill which has already been introduced is referred to the 
Examiner (/>), and every private Bill, promoted by a company, to 
which the sbinding orders re(piire the consent of the proprietors to 
be signified, is referred to the Exainiuer after it has been read a 
first time(c). 

In each House also any railway Bill by wliich the payment of 
any moneys is directly or contingently charged upon the poor rate 
or any other local rate in Ireland {d), and any Bill, originating in 
the other House, for the purpose of establishing a company for 
carrying on any work or undertaking, in which any person is 
specified as manager, director, or proprietor (c), and any public 
Bill, to which it appears that any standing orders applicable to 
a private Bill might apply, is referred to the Examiner before it 
is read a second time (/). 


orders is referred to the committee in each House immediately. In this way 
the promoters of a Bill are spared the risk of haring their Bill thrown out in 
the second House on the ground of non-compliance with standing orders after 
they have gone to the expense of carrying it through the first House, in which 
thexr non-compliance with standing orders may have been condoned. 

(o) Standing Orders of the House of Lords f Private Business), 1911, No. 78 ; 
Standing Orders of the House of Commons (private Busiuess), 1911, No. 7S. 
Such special reports, which are very rare, are referred to the Standing Orders 
Committee in the House of Lords and to the Select Committee on Standing 
Orders in the House of Commons. As to these committees, see p. 713, 
po$t. 

(t) Standing Orders of the House of Lords (Private Business), 1911, No. 71; 
Standing Orders of the House of Commons (Private Busiiiess), 1911, No. 72. 

(r) See pp. 738, 739, ante. 

(d) Standing Orders of the House of Lords (Private Business), 1911, No. 67; 
Standing Orders of the House of Commons (Private Business), 1911, No. 67. 
In the House of Lords, the order states that the Bill must be referred to the 
Examiner before its second reading; in the House of Commons, that it must 
be referred to him again within five weeks of the date on which the petition 
fur the Bill was indorsed by him. In a Bill of this kind, the promoters are 
required by Parliament to submit their proposed Bill to the county council or 
local authority empowered to make such rate, and to give notice of their intention 
of submitting it once in each of two consecutive weeks in a newspaper 
published i& Dublin. The Bill must be approved by a majority of the 
members present at the meeting of the council which considers it, and tbe 
resolution of the council approving the Bill must be deposited in the office of 
the Clerk of the Parliaments and in the Private Bill Office of the House of 
Commons. 

(«) Standing Orders of the House of Lords (Private Business), 1911, No. 68; 
Standing Orders of the House of Commons (Private Business), 1911, No. 68. 
I^oof must be given to the Examiner that tne ’person in question subscribed 
his name to the petition for the Bill, or to a prin&d copy of fhe» BM as 
brought into the House., 

(jQ ‘703, 740, UfUe. lu a case of this kind, the Examiner, to whom 

the Bill is refer^, wtuaes that any orders applicable,to a private Bill may 
apply ti> the said Bill, and inquires which orders are applicaole and whether 
they have been compli^ with. t 
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Every private Bill, and also every provisional order confirmation Sect. s. 
Bill, which has been passed by one House is referred to the Examiners Private BUIS 
the other House before it can be read a second time, in order that and Bills 
they may report whether any further compliance with standing 
orders is necessary {rf). Provisionw 

Orders, 

Sub-Sect. 6, -fUauding Ordert ComniUees. 

1382. The Standing Orders Committee of the House of Lords Of the Hguse 
consists of the Chairman of Committees and forty other peers ofLorda. 
who are appointed by the House, upon the motion of the Chairman 

of Committees, at the beginning of every session (/i). 

1383. The Select Committee on Standing Orders of the House Of the House 
of Commons is composed of eleven members who are nominated by of Commons, 
the House at the beginning of every session {%). 

1384. The duty of each of these committees is to take into con- Duties, 
sideration the Examiner’s certificates of non-compliance with the 
standing orders (./), and to report to the House whether or not the 
standing orders with which the promoters of a Bill have not 
complied should be dispensed with ijc). 


(g) Standing Orders of the House of Lords (rrivatc Business), 1911, 
Kos. 71a, 87, 88; Standing Orders of the House of Commons (PiuTfite Business), 
1911, No. 72. One of the Examiners is required to give two clcfir days’ notico 
of the day on whicli any private Bill referred to them after its first reading 
or any additional provision is to bo examined; in the case of a provisional 
order confirmation Bill, such notice is not to be given until the Bill has been 
printed and circulated; see Standing Orders of the House of Lords (Private 
Business), 1911, No. 72; Standing Orders of the House of Commons (Private 
Businera), 1911, No. 73. 

(A) Standing Orders of the House of Ijords (Private Business), 1911, No. 80; 
and see p. 642, ante. As to the Chairman of Committees, see p. 630, ank. 

(i) Standing Orders of the House of Commons (Private Business), 1911, 
No. 91; and, as to procedure, see pp. 746 et seq., post. 

(y) In the House of Commons, the commit^ also considers and reports to 
the House with regard to cases of non-compliance with the standing orders in 
respect of petitions against Bills. In the House of Lords, a petitioner against 
a Bill who has not complied with the standing orders must obtain the permission 
of the Chairman of Committees before the House will allow him to present his 
petition. 

(it) In both Houses, the reports of the Examiner are held to be conclusive on 
the question of any nou-eompliance with standing orders reported therein, and, 
in any cnee where the Examiner hus mode a special report setting forth a 
statement of facts without docitling whether the standing orders hayo, or have 
not, been complied with, the report is hold to be conclusive as to the facts so set 
forth. In the House of Lords, three chsaa* days’ notice must be given before 
the meeting of the Standing Orders (.'ommittee. The promoters of any Bill 
which has been referred to its cousuleration must deposit in the oflBce of the 
Clei'k of the Parliaments a printed slatemeut setting fortli the reasons on 
account of which the slauding orders with which they have not complied 
ought to bo dispensed with, and, in the ovoiit of there being any opposition, the 
opponents must deposit, l^efure 3 o’clock in the aftenioon on the second day 
after*tho* order for the meeting of the committee has been fixed, & printed 
statement ^nbodpng thoii' reasons against any dispensing with the smuding 
orders. If^ there is no opposition, the Chairman of Comuiittees cqndncts 
the proceedings of the committee alone; if there is any oppositlnn, the vthole 
committee is summoned, but three lords, with the Chairman' of Oommitteea, 
constitute a quorum. The agents for the Bill and the agents for the opponents 
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Sbot. 8. 1385* If the committee in either House refuses to dispense with 

Private Bills the standing orders, the promoters cannot proceed any further with 
and Bills their Bill or that part of it which does not comply with the standiijg 
to Confirm orders. 

Provisional 

Order s. Sub-Sect. 7 .—Further Proccettincfs with reijard to Private (ZocaZ) Bills and 
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Provisional Order Confirmation Bills. 

(i.) In (reneral. 

1386. A private Bill may originate in either House of Parlia¬ 
ment {1). A meeting is held on or before the 28th January every 
year between the Chairman of Coinmittees in the House of Lords or 
his Counsel and the Chairman of Ways and Moans or the Counsel to 
the Speaker, when it is decided which Bills are to be introduced in 
each House (hi). 


Procedure in 1387. When a private Bill or a provisional order confirmation 
second House. Bill has passed through all its stages in one House, it is sent to the 
other House, where the procedure is the same as if it had been 
introduced in that House. If amendments are made, the Bill is 
returned, as amended, to the House in which it originated. If the 
amendments whicli have bemi made to the Bill are agreed to, the 
measure is ready to receive the Itoyal Assent (a). 


apiioar in support of their respective statements, ■which are submitted to the 
consideration of the oominittee (schj Htanding Orders of tho House of liords 
(Private Business), 1911, Nos. 80—85). Por forms, see Encyclopiedia of Forms 
and Procedonts, Vol. IX., pp. 196, 219, 292. In the House of Commons, the 
agents for tho Bill, as a general rule, do not appear before tho Select Committee 
on Standing Orders, but, if tho committee desires to hear arguments, it can 
summon parties to ajipcar. Tho full committee is summoned whether 
there is opposition or not, and parties are required to deliver in their state¬ 
ments. The agents aro required, in all eases whore statements are to be 
delivered in to tho committee, to deposit Uioin at tho residence of each 
member ot the comniittee, in the Coniniittoe Olfico of tho House of Commons, 
and with the agents for other parties, not later than 1 o'chick in the 
afternoon on the day preceding the meeting of tho committee; see Standing 
Orders of tho House of Commons (Private Business), 1911, Nos, 91—97, 
and also tho resolutions of tlie House with reference to the proceedings 
of the Select Committee on Standing Orders. 

(1) A personal Bill is usually introduced iii the House of Lords; see p. 758, 
post. 

(in) In the House of Commons, a report. i.s made by the Chairman of Ways 
and Means of tho Bills which are to originate in the House of Lords; seo 
Standing Ofdersof the House of ('"ommons (Biivate Business), 1911, No. 79. 
A provisional order,conlinnation Bill may also originate in either House. 

(ji) Seo p. 723, ante. As soon as a private Bill is ready to receive the 
Boyal Assent, a correct signed copy of the Bill is supplied by the agents for 
the Bill to the officials in the office of the Clerk of the Parliaments. From 
this copy a pniof of the Act is jinqiared, which is carefully compared with the 
House copy of the Bill. The House copy of every provisional order confirma¬ 
tion Bill is also carefully exiumned in the Parliament Office in order to see 
whether any amendments which have been made sinc^ the introduction of the 
Bill have been inserted. Two vellum copies of every private Act and pro¬ 
visional order confirmation Act are printed and are then signed by lho_ Clerk 
of the I’arliameutH or his deputy. One of these copies is preserved in the 
Victoria Tower, the other in the Becord Office. As to public Bills, see p. 725, 
mite, « 
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1388. There are certain fees and charges incidental to the pre¬ 
paration, bringing in, and carrying through Parliament of any private 
^ill or provisional order confirmation Bill, and certain fees must 
also be paid by any person who presents a petition either in favour 
of or against any such Bill. A list of such Iocs and charges is 
drawn up, in the House of Lords, by the Clerk of the rarliameiits; 
in the House of Commons, by the Speaker (o). 

1389. Costs, which in each House are taxed by an officer appointed 
for the purpose, are taxed either under statutory authority (p), or 
upon a requisition of one of His Majesty’s principal Secretaries of 
State, or of a Government department, or of any court in England, 
Scotland, or Ireland, or in his own discretion at the request of the 
parties interested in the same. 

1390. The duty of the taxing ollicer in each House (q) is to 
allow the authorised fees and to award costs of such taxation 
against either party thereto in such proportion as ho may think 
fit (r). In the House of Lords the taxing officer reports his 
taxation to the Clerk of the Parliaments; in the House of Commons 
to the Speaker. 

1391. If either party to a taxation is aggrieved by the decision 
contained in the report of the taxing officer, he may deposit a 
memorial addressed to the Clerk of the Parliaments, or to the 
Speaker, as the case may l)e, complaining of such report, and the 
Clerk of the Parliaments, or the Speaker, may then require the 
taxing officer to make a further report. If no memorial is presented 
against a report from the taxing officer, or, if such a memorial has 
been presented, as soon as the matters complained of have been 
disposed of, the Clerk of the Parliaments, or the Speaker, as the 
case may be, may issue a certificate of 'the amount found due, and 
such certificate has the effect of a warrant to confess judgment («). 


(o) House of Commons Costs Taxation Act, 1847 (10 & 11 Viet. c. GO), s. 4.; 
House of Lords Costs Taxation Act, 1849 (12 & 13 Vict. c. 78), s. 4. Tho 
schedule of fees to he charged in the House of Lords with regard to local, 
personal, and provisional order couliiination BiUs, and tho general fees and 
fees on taxation, is printed m the Appendix to the standing Orders of the 
House relative to piivate Bills, 1911. A table of the fees to be charged in the 
House of Commons upon the same subjects appears in the Appendix to the 
Standing Orders of the House relative to Private Bills, 1911. 

(p) House of Commons Costs Taxation Act, 1847 (10 & 11 Vict. c. 69); 

House of Lords Costs Taxation Act, 1849 (12 & is Vict. c. 78); Parliamentary 
Costs Act, 1865 (28 & 29 Vict. c. 27). , 

(g) In the House of Lords this officer is appointed by the Clerk of the 
Parliaments (House of Lords Costs Taxation Act, 1849 (12 & 13 Vict. c. 78), 
B. 3; in the House of Commons, by the Speaker (House of Commons Costs 
Taxation Act, 1847 (10 & 11 Vict. c. 69), s. 3). 

(r) Under thid. (both Acts), ss. 5 and 6, the taxing officer is empowered to 
examine parties and witi^esses on oath, and to call for books and papers. 

Jbm. (both Acts), ss. 8 and 9. In a case where costs are'awarded by a 
private Bill committee (see note {g), p. 756, post), the certificate of the 
taxing officer in each House is conclusive evidence as well of the amount of the 
demand as of the title of the party therein named to recover the same from the 
party stated to be liable to pay (Parliamentary Costs Act, 1865 (28 A 29 Vict, 
iQ, 27) s. 3)v 
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1392. In l)otli Housob fcho first reading of a private Bill ie 
t Conto matter. The Bill is laid upon tlio table of the House & 

Provisional which it is to be introduced, and is deemed to have been read a 
Orders, first time {t). 

— In the House of Lords, the first reading of a provisional order 
First reading, goufinuation Bill is also a formal matter, but the Bill is pre¬ 
sented to the House by a Minister representing the department of the 
Government which is responsible for it, who moves that it be 
read a first time. In the House of Cornraons, notice must be given 
before such a Bill may be presented. 


(iii.) Second Rcadxug. 

(1) In the Home of Lords, 

Interval of 1393. In the House of Lords, a private Bill which originates in 
time between that House, unless the standing orders have not been complied 
first Qj. unless it is a Bill which has to be referred to the 

j^dmginthe Examiners after first reading (&), must be set down for second 
House of reading not earlier than the fourth day or later than the seventh 
Lords. Qjj^y it has been read a first time (c). 


(<) In both Hoiisew, a House copy of every pioviHionnl order coulirmation 
llill and every private Bill is prepared in the same shape and style as in the 
('jiHo of a public Bill; see p. 706, antv, Every private Bill (except a name Bill, 
which usually is not printed) must also be printed at the cost of the promoters, 
and must be obtainable by peers and members of the House of Commons; see 
Standing Orders of the Ilourte of Commons (Private Business), Nos. 201, 2013. 
Every printed copy^ of a private Bill which is presented to the House of 
Oommoiis must be ind(»rsed with the names of two members of the House. 
Every private Bill which originates in the lloiiso of Jiords must be read a first 
time not later than three clear days after the Examiner’s certificate has been 
laid on the table of the House; see ytaiiding Orders of the House of Lords 
(Private Business), 1911, No. 8Ca. In the House of Commons, every private 
Bill which originates in that House must be presented not later than one clear 
day after the Examiner has indorsed the petition for the Bill “ Standing Orders 
complied with ”; or, if the House is not sitting when such indorsement is 
made, not later than one clear day after the next sitting of the House. If 
the standing orders with regard to a Bill have not been comj>lied with, the 
Bill must bS presented not later than one clear day after the House, acting 
upon a report from the Select C^ommifctee on Standing Orders (see p. 743, ante) 
dispensing with the standing orders in question, has given leave for the Bill to 
proceed; see Standing.Orders ol the House of Commons (Private Business), 
1911, No. 196. 

(a) In the (;ase of a Bill with regard to which the standing orders have not 
tieon complied with, the second reading must take place not later than the 
second sitting dayt after the report dispoiising with the standing orders has 
been received from the Standing Orders Committee; see Standing Orders of 
the House of Lords (Private Business), 1911, No. 91. 

(/>) As to such Bills, see pp. 703, note (rf), 742, ante. In the case of a Bill 
which must be referred to the Kxaminer after first reading, the second reading 
most take place not later than the fourteenth day after the first reading; in 
the event of the standing orders not having been aompliod with, ^he Jbime 
allowed for the second rwaing is extended; serf Standing Orders of the House 
of Lords (Private Busineds), 1911, No. 91. 

(c) JUd, Notice muet be given in the Minutes of Procee^ngs of the day 
upon which the second reading of a Bill is going to be taken. To meet 
convenience of the nvomoters, who Homethnes find it difficult to comity with^ 
the witiirexuents of the stand] iig order, it has become the practice to put dowa 
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The motion to read a Bill a second time is occasionally opposed. 
In such case it is usual for the peer who wishes tc prevent the 
further progress of the measure to move that it be read a second 
time this day three months. 

(2) In the House of CmnvMn^, 

1394. In the House of Commons, not less than three or more 
than seven clear days are allowed to elapse between the date of the 
first reading of a provisional order confirmation Bill or of a 
private Bill and the date on which it is set down for second 
reading. A Bill which has been referred to the Examiner after its 
first reading must be set down for the second reading not later than 
seven clear days after the I^xaminer’s report, or, in case the 
standing orders have not been complied with, the report from the 
Select Committee on Standing Orders, has been laid before the 
House (d). 

If the motion for the second reading of a private Bill is opposed, 
the second reading must be postponed until the next day upon 
which the House sits {e). It is open to any member to move the 
rejectioii of a private Bill; in such event, the usual motion is 
that the Bill may be read a second time this day three or six 
months (/), but a reasoned auiondment against the question for the 
second reading of the Bill may also be moved. 

(iv.) J^etitions in Opposition. 

1395. Opponents of a private Bill or of any order which is 
included in a provisional order confirmation Bill may present 
petitions to Parliament praying to be heard by counsel against any 
such Bill or order (<;), and all such petitions, if they have been 


the notice for the second reading, by order of the Honso, for a later day than 
the last day on which, according to the standing order, it could be taken. In 
these I’ases an order of the House is held to overade the standing order, 
although in words the standing order is not formally suspended. 

(d) Standing Orders of the Uouse of Commons (Private Business), 1911, 
No. 204. In the House of Commons, three clear days’ notice of the day 
proposed for the second reading of any private Bill must he given to the clerks 
m file Private Bill Office in whose custody the Bill is kept; see Standii^ 
Orders of the House of ('Commons (^ivate Business), 1911, Nos. 233—286. D 
the period of seven days mentioned in tho text, should expire during an 
adjournment of the House (other than an adjournment from Friday to the 
following Monday), notice for the se<',ond reading of a private Bill may be given 
for the day on which the Ilouee meets after such adjournment; see Standing 
Orders of the House of Commons (Private Business), 1911, No. 22^. 

(c) Standing Orders of the House of Commons (Private Business), 1911, 
No. 207. This order also applies when a private Bill is opposed on oonsideta- 
tion or on thii-d reading. 

(/) In neither House is it possible to say, as can he said in the of a public 
Bill, that tho principle of a private Bill is either affirmed or rejected by tiie 
House pn the second reading stage; see p. 706, ante. The House <mly agrees 
to the secKpid reading of a priv&te Bill upon the undeistanffing that the reasons 
for passing the Bill into law are proved to the satisfaction of the committee 
which is appointed to inquire into its merits. For a statement on the merits, 
see Bnoyclop«edia of Forms and Precedents, Vol, IX.. p. 289. 

(p) In the House of Lords, aU petitions against a private BiU, or an’ order in a 
provisional order confiimation Bill, are refened to the committee appointed to 
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deposited in accordance with the standing orders, are referred in 
each House to the committee appointed to consider the Bill (A). 

Petitioners who pray to be heard against a private Bill, or against 
any order in a provisional order confirmation Bill, must specify 
distinctly in their petitions the grounds of tlioir opposition to the 
proposed measure 

1396. In tlie House of Lords, a petition against a private Bill 
originating in that House must be deposited before 3 o’clock 
in the afternoon, on or bcdore the 19th February, and, against 
a late private Bill (;), or an order in a provisional order confirmation 
Bill originating in that House, on or before the seventh day after 
the day on which the Bill has been read a second time (/.). Betitions 
against a private Bill or against an order contained in a pro¬ 
visional order confirmation Bill which is brought up from the 
House of Commons must be de})Osited before 3 o’clock in the 
afternoon on or before the seventh day after the day on which such 
Bill has been read a first time (/). 


1397. In the House of Commons, petitions against private Bills 
originating in that House must he deposited on or before the 12th 

consider the Bill in question hy the order of the House appointing the 
committee. In the House of Goininous, all such petitions stand refc'rred to 
the committee apj)ointod to consider the opposed Bill as soon as they have been 
deposited in the Pnvate Bill Office of the [louse, see Standing Orders of the 
House of Commons (Private Business), 1911, No. 210. Por forms of petition, 
see Hncyclopaedia of Forms and Precedents, Vol. IX., pp. 293—^112, 322, 35(). 
For an a^eement withdrawing opposition, see thtd ^ pp. 221, 231; and for a 
form of withdrawal, see titc?., j). 197. 

(A) It is also open to any perb4)n or persons, who are interested in a private 
Bill or order in a provisional order confirmation Bill which is opposed, to 
present a petition against the alteration of the measure as it is presented to the 
cominitteo appointed to consider the Bill. 

(i) Standing Orders of the House of Crunmons (Private Business), 1911, 
No. 127. Petitions to the House of Lords should be siiporscribcd, “To the 
Eight Honourable the Lords Spiritual and Temporal in Parliament assembled*’ ; 
to the House of Commons, “To the Honourable the Commons of the United 
Kingdom of Great Britain and Ireland in Parliament assembled.” A general 
designation of the parties to the petition should follow. “ The humble 
petition of [names and designations of petitioners] sheweth.’* The general 
allegations of the petitioners should then be set forth, followed by the 

E layer in which they humbly pray the House not to allow the Bill to pass into 
irW. To the petition are added the words, “And your petitioners will ever 
pray etc.,” followed by the signaluies of the petitioners. In the House of Lords, 
a petition may be written or printed, or lithographed either on parchment or 
paper. In the House of Commons, a printed or lithographed petition is not 
received. At least one signature must be upon the same sheet or skin upon 
which the petition ig written. The signatures must not be pasted on. Petitions 
of corporations should be under their common seal. 

(j) A late private Bill is a Bill the petition for the introduction of which has 
not been presented to the House of Commons in the usual manner, and for 
which, therefore, a petition must be presented to the House of Lords before it 
may be introduced. The permission of the Chairman of Committees must be 
obtained before such a petition will be received by the House. 

(A) Standing Orders of the House of Lords (Private Business), 1911, No. 

(/} Ibid., No. 93. If the period laid down by the standing orders for the 
deposit of petitions will expire during a recess, an order is macm by the House, 
before such recess, suspending the standing orders in question and extending 
the time for the deposit of petitions to the first day on which the House shall 
sit again softer the recess* • 
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February, and, against an order in a provisional order con- 8®^. s. 
firmation Bill originating in that House, not later than seven Wvate Bills 
clear days after the notice has been given of the day on which the ‘i#** BBIb 
^ ill is to be considered by the Examiner. But petitiois against any Confirm 
Bill sent down from the House of Lords, or any Bill as to which 
compliance with the standing order as to the time for depositing 
the Bill has been dispensed with, or any Bill promoted by the 
London County Council for the purpose of raising money by the 
creation of stock or on loan (hj), may be deposited at any time not 
later than ten clear days after the Bill has been read a first 
time (a). 

(v.) Locut StaufU of Petitioners, 

1398. In lx)th Houses there are standing orders which give to cer- standing 
tain classes of petitioners a definite locus siaudi or right to appear in 
opposition against any Bill the provisions of which may affect 
them injuriously (o). These standing orders, however, do not cover 
by any means all the cases in which an individual or body of 
individuals may be permitted to ask a committee on a private Bill 
in either House ot Parliament to refuse to sanction or to amend it. 

The rjght ot any petitioner whose claim to be heard in opposition 
to a private Bill is not definitely recognised in the standing orders 
must depend upon the merits of his individual case, and, as a 
general principle, therefore, it may be stated that any person or 
body of persons whose interests or property are or may be affected 
adversely by a provision in any private Bill, or in any order 
contained in a provisional order confirmation Bill, will be allowed 
to oppose the proposed measure in both Houses of Parliament. 


is objccAed to. 


1399. In the event of the loc?t8 standi of any petitioner to be Cases where 
heard before a committee on a private Bill being disputed by aandi 
the promoters of the Billtp), the procedure in the two Houses is 
different. 

In the House of Lords, in such cases, it is left to the committee 
to which the Bill is committed to decide, after hearing arguments 
on both sides, whether or not the petitioner has sufficient grounds 
of complaint to justify his being heard in ojiposition to the 
proposed measure ( 7 ). 

In the House of Commons, if the locus standi of any peti¬ 
tioner against a private Bill, or an order in a provisional order 


(m) See p. 737, ante. » 

(n) Standbg Orders of the House of Commons (Private Business), 1911, No. 
128. If this period expires during an adjournment (othdir than an adjourn¬ 
ment from Friday to the following Monday), the period for depositing such, 
petitions is extended to the first day on which the House sits again after 
such adjournment; see Standing Orders of the House of Oonunons, 1911 
(Private Bu^ess), No. 224o. 

fo) Standing Orders of the House of Lords (Private Business) 19U, Nos. 105, 
105a—AOOd; Standing'Order a of the House of Commons (Private Business), 
1911, Nefs. 75,181, 132, 134a, 134c, 135. 

(p) For forms of notice of ohjections to Zocm« standi, see Fnoyolopsedia ot 
Forms and Precedents, Vol. IX., pp. 316, 318, 320. 

(q) There are no rules in the House of Loi^ on the subject of iocMs standi ; 
piMsh case as it arjses is dealt with on its merits. 



Paeliaj^int. 



, 'I .f? 



Siwic.’8. eonfirmatioa Bill, which has been presented to the House, is 
Bills objected, to by the promoters within eight days after the petition in 
question has been lodged, the matter must be submitted to the con-^ 
tb Confirm sideration of the lieferees on private Bills. This body, which has 
n d tf the assistance of the Coimsol to the Speaker, consists of the Chair- 
urser . Ways and Means, the Deputy Chairman, and seven other 

members of the House ai^pointed by the Speaker (r). It is the 
duty of the Keferees, after hearing arguments from not more than 
one counsel on each side, to decide whether or not or to what 
extent the i)etitiouer is to be allowed to appear before the committee 
to which the Bill is to be referred (s). 

(vi.) Ccmmittees. 

(1) In the of LoTih, 

Commitment. 1400. In the House of Lords, every unopposed private Bill (with 
the exception of a Divorce Bill (t)) and every unopposed order in a 
provisional order confirmation Bill (7t) is referred to the Committee 
on unopposed private Bills, that is, to the Chairman of Com¬ 
mittees {v ); every private Bill and every order in a provisional 
order confirmation Bill which is opposed is referred to a copamittee 
of five lords {w) nominated by the Committee of Selection {x). 


(r) Stantliuj; (>r(lerB of Iho House of Oommons (Private Business), 1911, No. 
87. As to the Ohaiiman of Ways and Means, and the Deputy Chairman, see 
p. ante. 

(s) The duties of the Referees are laid down by the House; see Standing 
Orders of the House of Commons (ftivate Business), 1911, No. 89. Their 
practice and procedure are regulated by the Chairman of Ways and Means in 
accordance with ihvl., No. 88. The rules made by him are printed aud can 
be obtained upon application at the office of the Sefeiees. The procedure 
before the coirrt of Referees is much the same as that before a committee 
on a private Bill in the House of Commons; see p. 768, jmt. The court of 
Referees is empowered to administer oaths to witnesses, and award costs m 
certain cases (Parliamentary Costs Act, 1867 (80 & 31 Yict. c. 136), ss. 1, 3). 

(t) For the procedui-e on a Divorce Bill, see p. 762, poat. 

(it) Standing Ordeis of the House of Lords (Private Business), 1911, No. 
1026. In the House of Lords, if a provisional order confirmation Bill con¬ 
tains some orders which are opposed and some which are not, the Bill is divided 
during the committee stage. The opposed orders are referred to a committee of 
five lords, and those which are unopposed to the Chairman of Committees in 
the Committee on unopposed private Bills (see the text, infra). The orders 
may be reported separatdy to the House, but, as soon as all the orders contained 
in the Bill have been reported, the Bill is reunited and is then recommitted as 
a whole tp a committee of the whole House. As to committees of the whole 
House, see ^*713, onfe. 

(v) The Chairman of Committees (see p. 630, anU) is assisted - by his 
Counsel. The agents or soUcitors for the Bill appear before him to answer 
any inquiries which he may make with regard to any of its provisions, or to 
any alterations which have been made to it since it was presented to tiie 
House. Witnesses are also called to prove the accuracy of the statements in 
thepirBaqible, and any other, statements in the Bill which may require oonfixma- 
rion.' As soon as the Chairman of Committees is satisfied that the provisions 
of the Bfil conform to tbit Teqnirements of the Hieuse a^d embody any fag^' 
tions ;^uoh he may have made to the promoter prior to the committee' 
he lilepbiis the BUI to tins House either with or witiiout amendments, as the 
ease may be. 

'M Standing Orders ol House of Lords (Private Business), 1911, 96. 

lx) The C^imnuttee pf Belectton consists cn the Chairman of Committees 
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(2) In the Houm 0 /Cmmvni. 

14(K1. In the Hoiwe of Conimona, all private Bills (with tb6 
exception of divorce Bills {,//)), and all provisional order coniirmatiotf , 

Bills (a), after they have boon committed, stand referred either to 
the Committee of Selection {h), or to the General Committee on OrdoSW* 

Kailway and Canal Bills («), and are then referred by those com- — 
mittees either to the consideration of the Committee on unopposed Commitnient, 
Bills (d) or, if opposed, to that of a committee constituted in 
accordance with the standing orders of the House relating to 
private Bills (c). 


and snch other lords os Ihellouse may appoint (usually about seventeen in 
jiumber). The coinnuttee is appointed early m each session; see Standing 
Orders of the House of Lords (Private Business), 1911, No. 97. Its principal 
duties are to propose to the House the names of lords to serve on committees on 
jirivate Bills, to aiipoiiit the chairmen of such committees, to fix the day for the 
first meeting of each committee, and to settle the Bills which are to he referred 
to its consideration. As to committees of the House of Lords generally, see 
pp. 637 et teq., ante. 

{y) Divorce Bills are committed to a committee specially appointed to 
consider them; see p. 762, post. In exceptional circumstances a private Bill 
may be committed to a specially constituted committee; seep, 686, ante. As 
to committees of the House of Commons generally, see pp. 682, et seq. ante. 

(a) In the House of Commons, if any order in a provisional order confirma¬ 
tion Bill is opposed, the Bill as a whole is referred to a private Bill committee, 
which considers all the orders contained in it, whether opposed or unopposed. 
It IS open to the committee, however, if it deems it expedient, to divide the Bill 
into two Bills, the one contauiing the opposed and the other the unopposed 
orders, and to repoi-t each Bill separately to the House; see {Standing Orders of 
the House of Commons (Private Business), 1911, No. 208; compare, as to 
procedure in the House of Lords, note («), p. 750, ante 

(i) The Committee of Selection is nominated by the House at the beginning 
of every session. It consists of eleven members, three of whom constitute a 
quorum. Copies of all private bills, not being rad way and canal Bills, are laid 
before this comnutteo, whoso duty it is to form groups of such Bills when they 
are opposed, and to decide the order in which they are to be considered by the 
select committee to which they are I’eferred; see {Standing Orders of the 
House of Commons (Private Business), 1911, Nos. 98—lOIl, 105—114, 116^ 
136, 208, 209. 

(r) The Oeneral Committee on Bailway and Canal Bills is nominated every 
session by the Committee of Selection, wliich has also the power of appointing 
the chairman and of discharging members and substituting new ones. Copies 
of all railway and canal Bills are laid before this committee, and its duties with 
regard to them are practically the same as those of the Committee of Selection 
with ragard to othnv private Bilk; see Standing Orders of tho Housn of 
Commons (Private Business), 1911, Nos. 99, 106, 208, 209, 230, note (6), Bupra, 
and see note (d), in/ra. 

(d) The Committeo on unopposed Bilk is composed of five meiiribers, namely, 
the Chairman of Ways and Means, who is ex o^icio chairman of the committee; 
the Deputy Chairman of Ways and Means, two members df the House seleoted 
by tiie Qiainnan of Ways and Means, from a panel appointed by the OomnuHef 
of tkleotion, and the Counsel to the Speaker; see Standing Orders of like i^use 
of Commons (Pi-ivate Business), 1911, No. 109. No member of the omnnuttee 
who k locally or otherwise luteTested in^ a Bill may vote on juoy ^eetion 
which may arise; see Standing Orders of the House of Commons (nivate 
llutinels). No. 138, A* committee on a gioup of railway, and oanaV Buis con¬ 
sists of four members. The chairman of snch a commitl^ k appointed 
by the Oeneral Committee on Bailway. and Canal BBk (sea. note (ch 
supra), and the other members are aj^omted by the Oommitt^ of . Selection; 
see Standing Ordme of the House of Commons (Private Busines^, 1911 , No. lid. 
(«} Standing Orders of the House of Oommons (Private HttsmesB), 191),, 
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Parlument. 

1402. In conformity with an order of the House which is made 
at the beginning of e ery session (/), the Committee of Selection 
nominates a select committee, not exceeding fifteen members, which 
is called the Local Tjegislatiou Committee (g), to which are committed 
all private Bills promoted by municipal and other local authorities, 
by which it is proposed to create powers relating to police, 
sanitary, and other local government regulations in conflict with, 
deviation from or excess of, the provisions of the general law (h). 

This committee, of which four is a quorum, elects its own 
chairman, and may divide itself into two committees if it thinks 
it advisal)le (i). 

(.3) Jotnt Committees of the Two TIouses. 

1403. A private Bill and also a provisional order confirmation 
Bill, after it has been read a second time in either House, may be 
referred to a joint committee of Lords and Commons. 

If it is thought desirable to adopt this procedure (k), the House 
in which the Bill is under consideration sends a message to the 
other House, stating that it has agreed to a resolution that it is 
advisable that the Bill in question should be referred to a joint 
committee and asking for the concurrence of the other House. 

Nos. lOS, 115. A comniitteo on opposed private Bills other than railway and 
canal Bills is composed of four members who are appointed by the Committee 
of Selection ; see Standing Orders of the House of Commons (Private Business), 
1911, No. 116. 

(/) See Journals of the House of Commons, 1909, Vol. CLXTV., p. 43. 

Ilf) This committee was first appointed in 1S82, and has been appointed every 
year since 1884, except in 1901 and 1902, when its work was performed by 
two ordinary private Bill committees and the Committee on unopposed 
Bills. Until 1909 the committee was called the Police and Sanitary Committee ; 
in that year the order of reference was oxlondod to include local government 
provisions, and the title of the committee was changed to the present one. 

(A) At the beginning of the session, the Speaker’s Counsel makes out a list 
of all Bills containing such regulations, and all such Bills are referred to the 
committee, and any other Bill may be added if, in the opinion of the Committee 
of Selection, it is one which should be considered in conjunction with any Bill 
that has been referred to the Local Legislation Committee. Portions also of 
a Bill which is being considei’ed by a private Bill committee may bo referred 
to the Tiooal Legislation Gommittoe. 

(i) The procedure in the Loral Legislation Committee is practically the same 
as in a private Bill committee (see p. 753, post), but as it is a select committee. 
Standing Orders of the House of (Joraraons (Private Business), 1911, Nos. 115— 
124 and 126, whic^ refer to private Bill committees, do not apply; see p. 684, 
ante. The legal adviser of the Local Oovemment Board usually acts as the 
official advisdr of the committee, and makes out a report on all clauses in the 
Bills refeiTed to it wjiich are covered by its terms of reference, it is customary 
for the committee to make a sessional leport to the House giving a general 
survey of its work during the year. 

(A) The object of referring a ]imate Bill of unusual importance, either because 
of the large interests which it involves or because of the matters with which it 
iloals, or a group of such Bills, to tho consideration of a jomt committee, is to 
eednomise the time of Parliament and to save, as for as oossible, expense to the 
portlBS interested. The practice of referring priivate Bills to a joint coaimiCtee 
wieM from 1873, when ^e Bail way etc. (Transfer and Amalgamation) Bills 
of session were committed to a joint committee after being read a second 
time itt j^e House of Commons, and since that date both private Bills and 
also mpdsional order confitmation Bills have not infrequently been referred by 
both Honsgs to the consideration of joint committees. 
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When a message has been sent agreeing to this proposal, the Sect. s. 
Bill is committed, each House appoints a committee and nominates Filtrate BiHa 
the members who are to serve upon it. The day and hour for the and Bills 
first meeting of the committee is fixed by the House of Ijords (1), Confinn 
and the procedure in a joint committee on a private Bill is the Provisional 
same as that adopted in a committee on a private Bill in that 
House (m). When the consideration of a Bill before a joint com¬ 
mittee has been concluded, a report is made to each House, and the 
Bill is then proceeded with in the House in which it originated (a). 

(4) Procedure iu CmnmitteeB. 

1404. Neither peers iior members of the House of Commons who Constitution 
are interested, either locally or otherwise, in any Bill may serve ofoom- 
upon the committee which is appointed to consider it(o). nnttees. 

All peers or members who are appointed to serve upon any 
committee on opposed private Bills and provisional order confirma¬ 
tion Bills are required to attend every sitting of the committee ( p). 

Such committees sit from day to day until they have disposed of all 
the Bills in the group which has been referred to them (</). In both 
Houses, these committees usually meet at eleven o’clock in the 
morning*aud adjourn, in the-House of Lords, at four o’clock, and in 
the House of Commons, at three o’clock, in the afternoon (r). 

{1) The number of members appointed by each House to serve on a joint 
committee 18 the same, and is fixed by the House which sends the message 
suggesting the desirability of appointiug the committee. In both Houses, 
al^ough a joint committee on a private Bill is usually nominated by the Com¬ 
mittee of Selection, the committee is empowered to choose its own chairman 
from among the members who are nam^. A jomt committee on a private 
Bill has the same powers as are possessed by a committee on opposed private 
Bills in the two Houses; see pp. 750, 751, ante, the text, infra, and pp. 754, 

755, post. The fees which are incurred by the .promoters of a Bill before a joint 
committee, and by the petitioners against it, aro paid to the House in which the 
Bill oiiginates. 

(m) ^6 the text, infra, and pp. 754, 755, post. 

(n) A private Bill or a provisional order confirmation Bill is reported from a 
joint committee in the same way as a public Bill; see p. 716, ante. Its sub¬ 
sequent stages in the House in which it oiiginates are the same as those of any 
other private Bill or provisional order confirmation Bill. In the second House, 
after the Bill in question has been read a second time, an order is made, 
dispensing with the committee sta^e, and the Bill is ordered to be read a 
third time, or to be considered as if it bad been reported from a committee. 

(o) Standing Orders of the House of Lords private Business), 1911, No. 98; 

Stalling Orders of the House of Commons (Private Business), 1911, No. 117. 

In the House of Commons, every menW who is appointed to serve on a 
private Bill committee must sign a declaration to the effect that his constituents 
We no local, and that he has no personal, interest in the Bijlls to be considored 
by the committee. 

(p) Standing Orders of the House of Lords (Private Business), 1911, No. 100; 

Standing Orders of the House of Commons (Private Business), 1911, No. 119. 

The standing orders of both Houses, however, allow committW to continue 
to sit in the absence of one of their members. In the House of Lords, this 
practice is only permitted if the promoters and opponents of the Bill under 
conAdeiiition raise no 'objection (Standing Orders of the House of Lords * 

(Private Business), 1911, No. *101). In both Houses, the absence of a member 

of a committee must be reported to the House (ibid. ; Standing Orders of the 
House of Commons (Private Business), 1911, No. 122). 

($) See note (5), p. 751, ante. In each House, the Bills in a group should be 
• considered in Hie order in which they are airang^. 

(r) Standing Orders of the House of Lords ^ivate Business), 1911, No. 99 
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I40fi. The actaal iirocednre adopted in these opmmittees is 
much the same in each House («). The first day of meeting of the 
committee the agents for the Bill must provide each membe]^ 
of the committeo vitli a filled up cojiy of the Bill containing all the 
amendments and alterations in it proposed since its introduction 
in the House (0. Any report from a Government department 
dealing with the Bill is also laid before the committee (a). 
Counsel (h) are then heard on behalf both of the promoters and 
also of any opponents who have petitioned in due form to be heard 


In the House of Lorda, a piivate Bill is forhiiMoii to sit after four 

o’clot'k without ohUiiniug tlio louvo oi the lioiise or iv|)«)rliag the matter to the 
Ifouso. In the House of Commons, such committees may continue to sit, 
except whilst the House is at prayers; see Standing Orders of the House of 
Commons (Public Business^, 1911, No. 54. OominitteeB in both Houses usually 
adjourn for half an hour for luncheon. 

(«) The official mumtos of the proceedings of the committee are kept by the 
clerk of the committee, and a verbatim ropoit of the evidence is drawn up by 
au official shorthand writer. In cases where the committeo lasts for more than 
one day, the evidence is printed at the expense of tho }tromoterN for tho use of 
the committee and of the parties. In the House of (’ominous, the standing 
orders state that a record is to bo kept by tho clerk of the raemblirs of tho 
committee who are px-esont and of the manner in which they vote, and also that 
the minutes of proceedings shall be laid before the House; see Standing Orders 
of tlie House of Ooiuinous (Private Business), 1911, Nos. 139, 152. In neither 
Himse is it the function of a private Bill committee to inquire into the com- 
})lianco of the jxromoters with standing orders required to be proved before 
the Examiners; .see Standing (Irders of the House of Iiords (Private Business), 
1911, No. 103; Standing (.tedois of the House of Commons (Piivate Business), 
1911, No. 140. 

(<) S t anding Orders of the House of Commons (Private Business), 1911, 
No. 137. In both Houses, there is also a standing order which provides tLit a 
copy of any Bill, as it is proposed to be submitteil to the consideration of a 
committee, must be laid before tho Chainnan o( (’ominittecs or the Chairman 


of Ways and Means, os the case may be, twt» clear days before the meeting oi 
the committee ; .see Standing (Jrders of the House of Iiords (Private Business), 
1911, No, 1405; Standing Orders of the Houi>e of Commons (I’rivate Business), 
1911, No. 32. The object of this order is to enable the Chairman of Committees 
or (yhairman of Ways and Moans, as tlie case may be, to draw the attention of 
the committee to any points in the Bill which may require elucidation or 
particular attention; see Standing Orders of the House of Commons (Private 
Business), 1911, No. 80. 

(a) Standing Orders of the House of Lords (^Private Business), 1911, Nos. 89, 
106, 106a, 113, 175a; Standing Orders of the House of Commons (Private 
Business), 1911, Nos. 164-^157, 212. In certain cases committeesof the House 
of Commons are directed to report specially to the House with regard to suuh 
reports; see* Standing Orders of the House of Commons (Private Business), 
1911, JIgb. 150, 154—1585. 

(5) Peers are not' allowed to appear as counsel before parliamentary com¬ 
mittees, although it has been decided that they may appear in that capacity on 
an appeal at the bar of the House; see report from the Committee for Privi- 
with regard to this matter, 6th Jiily, 1905, Journals of the House of 
L^i’ds, 1905, Yol. OXXX^VH., p. 230. Members of the House of Commons are 
djUparred 1^ various resolutions of the House appearing as counsel before 
parBamentary comiurttefes, or from engaginjjr either hf themselves or hy t^eir 
paillaiera in the conduct!.< 0 {. any private Bill; see Journals of the House of 
Commons 1666, YoL .VIH., p. 648; 1880, Vol. LXXXV., p. 107j 1858, 
Yol ClXm., p. 247. Poirpierly, it used to be necessary for a member to 
obia) 9 |^t^ leave of the:;.^ttse before appearing as counsel at the bar of the 
Bouse .(tf Lords; this |ii''nd longer the case. See, farther, t^e BABBisTTBESt 
Vol.n..»k*37Qs«4M.r 
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by counsel against the proposed measure (e), and witnesses on both 
sides may be called and examined (d). As soon as the case both for 
^nd against the principles of the Bill which are set out in the 
preamble has been fully heard, the committee decides whether or 
not the Bill is to be allowed to proceed (e). In either House, if a 
committee refuses to sanction the preamble of a Bill, it must report 
the fact to the House, and no further proceedings can be taken with 
regard to the proposed measure during the same session of Parlia¬ 
ment, unless an order for tlie re-commitment of the Bill is made by 
the House (/). If the committee approves the preamble, the clauses 
of tho Bill are then severally considered, and, if any of them are 
opposed, counsel are again heard for the promoters and the opponents 
before the committee comes to a decision with regard to the clause 
in question (^q). 
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(c) Before any person may appear or "be heard before a committee, he or his 
agent must enter an appearance m tho Private Bill Office of the House iu which 
the Bin is being considered, and a certificate of such appearance must be handed 
to the clerk of tho committee. The name of the agent and of the counsel who 
appear for the petitioner must he entered on this certificate. 

(d) Witnesses before committees on private Bills are examined upon oath, 
but, if any witness objects to taking the oath, he may affirm; see May, Farlia- 
montary Practice, 11th ed., pp. 8*25,848. In cither House, if it is found necessary 
lo compel the attendance of a witness before a private BiU committee, an order 
of the House must be obtained. An official witness, *.e., a representative of 
any Government department, when called to give evidence before a private 
Bill committee, used formerly to he exempt from cross-examination by counsel. 
At the present time, however, an official witness is subject to cross-examination, 
except when he is called uj^ion to speak as to the practice and policy and 
parliamentary precedent of his department; see ihtd., p. 816, note 2. 

(e) When the time has arrived for tho committee to give its decision upon 
any point, the room is usually cleared. In a private Bill committee, as in any 
other committee of either House (soo p. 713, ante), all questions are decided by 
a majority. In the case of an equality of voting, the chairman of a private Bill 
committee in the House of Commons has a second or casting vote; sec Standing 
Orders of the House of Commons (Private Business), 1911, No. 124. In the 
House of Lords, tho chairman has no second vote, hut a case of equal voting 
in a private Bill committee cannot occur, as such a committee consists of five 
members; seep. T50, aufe. 

(f) In the House of Commons, it is the duty of the chairman of a com¬ 
mittee to sign a printed copy of every Bill which is approved by the committee; 
see Standing Orders of the House of Commons (Private Business), 1911, No. 147. 
In both Houses, it is the duty of the clerk of the committee to see that all the 
amendments which have been made in a BiU by tbe committee are inserted 
upon a copy of the Bill known as “ the committee Bill ” 

(p) In both Houses, committees must report Bills which have been referred to 
theim in all cases to the House. When, therefore, the promoters of a BiU 
inform the committee that they do not propose to proeeqd further with the < 
measure, tihe committee to which it is referred must report the fact to the 
House; e^e Standing Orders of the House of Commons (Private Busmew), 
1911, No. 149. In both Houses also, the standing orders further provide Idiat, 
with regard to certain Bills in certain caste, ’committees idiould make '&p^al 
reports to the Houise; see Standing Orders Oi the House of Lords (Privato Btsi- 
nessV 1911, Noe. 108,113; Standing Orders of the House of OonrmoiiB ^Private 
BdsiuteS), 1911, Nos. 159,167,«171, MM, ISSn. In the Houte of Dttds, when 
no pa^ee appear in opposition to a private BUI which has been raftered to a 
con^ittee on apposed Bills, the committee reports the BUI to the House, and it 
is re-cbmmitted to the Committee on unopposed BUls (Standing Coders of the 
House of Lords (Private Buriness), 1911, No. 102). In we House of Commons, 
• e BUI to which no parties appear in opposition is referred bask by the committee 
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8 bot. 8 . As soon as the consideration of the Bill is concluded by the 
PilfBte Bills committee, it must be reported to the House, either with or without 

and Bills amendments, as the case may be (h). 
to Confirm . j / 

Provisional (vii.) ileport and Third Jlradinff. 

Orders. 

„ — , 1406. In the House of Lords, after a private Bill has been 

tiuTHouMrf reported from the committee to which it has been referred (0, an 
Lords order is usually made for it to be read a third time (k). A Bill may 


subsequent to-■_-;-;—;-;-;- 

committee to the Committee of Selection, or, if the Bill is a railway or canal Bill, to the 

stage. (reneral Oommitlco on Railway and ('anal Bills; sec p. 751, ante. The Bill is 

then dealt with as an unopposed Bill; see Standin^j Orders of the House of 
Commons (Private Business), 1911, No. 136. If a committee of either House 
reports unanimously that a petitioner against a pnvate Bill or an order in a 
provisional order confirmation Bill has heon unreasonably and vexatiously 
subjected to expense in defending his rights against the promoters of the Bill, 
or that the promoters of a Bill have been vexatiously subjected to expense by 
the opposition of any petitioner, it may award costs to such petitioner or such 
promoters, as the case may be. In the first case, the petitioner is entitled to 
recover from the promoters such costs as the committeo may think lit, or the 
committee itself may award such sum for costs as it thinks fit, with the consent 
of the parties affected. In the second c.ase, the promoters are entitled to 
recover from the petitioner such jiortion of the costs of the promotion of the Bill 
as the committee may think fit, or such sum as the committee itself ihay deter¬ 
mine, with the consent of the parties affected. A committee cannot award costs 
against a person not appearing as a petitioner even if he is the real petitioner' 
(seo Mallet v. Manly (2) (1887), 18 Q,. B. D. 787, C. A.). All costs awarded by 
a committee are taxed by the t^ing officer of the House in which the proceedings 
take place; and see p. 745, ante. No landowner, who bond fide at bis own sole 
risk and chaige opposes a Bill by which it is proposed to take any portion of his 
land, is liable to any costs m respei'.t of his opposition to the measure (Farlia- 
meutary Costs Act, 1865 (28 & 29 Viet. o. 27), ss. 1, 2; Farliameutary Costs 
Act, 1871 (34 & 35 Vict. c. 3), s. 2). An injunction to lestraiu proceedings 
being taken ujion the taxing officer’s certificate of costs awaid.ed by a committee 
will be refused (see //only and Fisher v. Mallet (1886), 3 T. L. It. 71) A 
plaintiff who has heou awanled costs can obtain summary j urisdiction as of 
course under the Parliamentary Costs Act, 1865 (28 & 29 Viet. c. 27), but the 
defendant may move to sot aside the judgment on the ground that the certificate 
of the taxing officer is invalid inasmuch as the committee has exceeded its 
powers in awarding the costs (see Mallett v. Manly (1886), 18 Q,. B. D. 363, 
0. A., jMT Lord Eshek, M.K., at pp. 368—316). 

(A) 11 two or more Bills which contain competitive schemes are under con¬ 
sideration, the committee usually reserves its decision until it has heaid the 
case for each Bill. 


(t) When a Bill has been amended in a committee, the amendments which 
have been made by the committee ore entered m the House copy of the Bill by 
the clerk of the committee (see also note («), p. 754, ante), and the Bill, as 
amended, must be reprinted by the agents, who must deposit copies of it in the 
Committee Office of the House of Lords before the day appointed for the third 
reading. The committee copy of every opposed Bill, as soon as it has been 
reports from a committee, is always examined by the Counsel to the Chairman 
of Committees, and the Bill is not reported to the House until his sanction has 
been obUined. A copy of any Bill which has been amended m committee must 
be deposited at every office at which it was deposited under standing orders 
Nos. 33 and 34 (see p. 734, ante) three days bmore it is read a third time. 
Proof of compliance with this order is given by means of a certificate deposited 
in tile office of the Clerk of the Parliaments; see Standing Orders of the Htuse 
of Lozds (Private Business)* 1611, No. 143. 

(i) A Bill may be re-oonimitted by the House either to a committee of the 
whow House on a motion made by the Chairman of Committees (see Standing 
Orders .of the House of Jjords (Rivate Business), 1911, No. 142), or to the 
Cotnmitl^ on unopposed Bills, or to the same committee which has alreadj^ • 
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be amended further on third reading, but no amendments may be 
moved at this stage, unless they have been first submitted to the 
^Chairman of Committees and copies of them deposited in the office 
of the Clerk of the Parliaments one clear day at least before the 
Bill is to be read a third time (/). 

In the House of Lords, as soon as a provisional order confirmation 
Bill has been reported to the House from the committee to which it 
has l)een referred or from the Committee on unopposed Bills, it is 
re-committed to a committee of the whole House, and the procedure 
with regard to it during its remaining stages through the House is 
the same as that with regard to a public Bill (m). 

1407. In the House of Commons, after a provisional order con¬ 
firmation Bill or any private Bill, except a railway or canal Bill, 
has been reported to the House without amendments from a private 
Bill committee or from the Committee on unopposed Bills, it is 
ordered to be read a third time(n). 

The procedure is different in the case of a railway or canal Bill, 
or of a provisional order confirmation Bill or private Bill to which 
amendments have been made in the committee to which it has 
been re^prred (o). In such cases, the report from the committee is 

(loiisidered it (seo Standing Orders of the House of Lords (Private Business), 
1911, No. 141> A Bill may bo re-committed for tho purpose of taking 
further proofs and for the insertion of consequential amendments, or to 
enable certain agreed amendments to be inserted m the Bill, if, in the 
opinion of the committee, they are desirable, or simply for the further considera- 
tion of the measure. A motion may also bo made for the re-commitment of a 
Bill with regard to which the committee has reported that it is inexpedient to 
proceed; see cases of tho Rochdale Corporation Water Bill in 1S98, and the 
London County Council (Spitalfields Market) Bill in 1900 (Journals of the 
House of Lords, 1898, Vol. CXXX., p. 226; 1900, Vol. CXXXll.,pp. 261, 
600). When a Bill has been re-committed, fuj^her amendments may lie made, 
which must bo reported to the House before the Bill can be read a third time. 

(f) lu the case of any private Bill which affects Crown lands or lands 
belonging to the Duchy of Cornwall, tho consent of the !r!overeign or of the 
Prince of Wales, as the case may be, must be signified in the House before the 
Bill may be read a third time. 

(i») In the House of Commons, as in the House of Lords, a private Bill or a 
provisional order confirmation Bill, after it has been reported from a committee, 
may be re-committed either to the committee which has already considered it, 
or to a specially constituted committee, or even to a committee of the whole 
House. The orilei of the House for the ro-oommitment of a Bill is usually accom¬ 
panied by an instruction. A Bill may be re-committed either generally or for 
the purpose of re-considering a negntived preamble or for some special purpose, 
such as the insertion of a new clause; see case of the Dublm and Central 
Ireland Electric Power BUI, 1908 (Journals of the House of Cohimons, 1908, 
Vol. CLXni., p. 201). 

(n) Standing Orders of the House of Commons (Private Business), 19U, 
No. 213. When a BiU has been amended in committee, a copy of it must be 
deposited at every office at which it was deposited under Standing Orders 
Nos. 33 and 34 (see p. 734, ante) at least three days before it is read a third 
time; see Standing Orders of the House of Commons (Private Business), 1911, 
No. 84. 

(o) Jf coireot copy of any ®ill which has^ been amended by a private Bfil 
committee in the House of Commons is sullied by the clerk ol the committee 
to the clerks in the Private Bill Office of the House, whoso duty it is to see that the 
BiU, as reprinted by the agents after the committoe stage, compares accurately 
with the liUl delivered to them by the committee derk; see Standing Orders of 
the House of Commons, 1911, Nos. 240, 241 ; and see note (i), p, 766, ante. 
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ordered to lie on the table. A provisional order confirmation Bill 
is ordered to be considered, as amended, on the folloTving or some 
subsequent day, but, in the case of a private Bill, three clear days 
must elapse before the House can consider the Bill (p). Amend¬ 
ments of substance may be made in the House upon the considera¬ 
tion of any private Bill, and verbal amendments may be moved 
on the third reading (<?), but, in neither case, may any amend- 
meiits be offered unless the Chairman of Ways and Means is satisfied 
that they are amendments which should be entertained by the House 
without first referring them to the Select Committee on Standing 
Orders (r). 

Sub-Sect. 8 .—Personal Bills. 

(i.) Zh Geneml. 

1408. It is customary for all private Bills of a personal character— 
that is, estate Bills, naturalisation Bills, name Bills, divorce Bills, 
and other Bills which do not belong to either class of local Bills (s )— 
to originate in the House of Lords. The standing orders of that 
House provide that the promoters of any such Bill must present a 
signed petition (to which a printed copy of the proposed Bill must 
be annexed) praying for the leave of the House to introduce the 
measure (0* A copy of the Bill must also be delivered to all persons 
who may be affected by its provisions before the second reading 
takes place (u). 

The promoters are not called upon to present a further petition 
when the Bill reaches the House of Commons, and the proofs and 
evidence which they have produced in the House of Lords are 
accepted by the other House. 


(p) One clear day’s notice of the intention to move any amendment to a 
Bill which is ordered to lie on the table, or which is to be read a third time, must 
be given in the Piivate BUI Office, and the agents must also give one clear 
day's notice in writing to the same office of the upon which it is proposed to 
take the third reading of any Bill; see standing orders of the House of 
Commons (Private Business), 1911, Nos. 242, 243. 

(q) A private Bill may not be considered by the House, unless the C hairmn.i i 
of Ways and Means has signiiied in writing to the Speaker that the Bill con¬ 
tains the several provisions required by the standing orders; see Standing 
Orders of the House of Commons (Private Business), 1911, No. 215. 

(r) Standing Orders of the House of Commons (Private Business), 1911, 
No. 216. Suw amendments must be printed, unless the Chairman of Ways 
and Means considers that it is unnecessary to print them; see Standing Orders 
of tihe House of Copunons (Private Business), 1911, No. 217. If it is thought 
desirable to refer any amendment to the Select Committee on Standing Orders 
(see p. 743, ante), no fmiher proceedings on the Bill may he taken until Ihe 
report from Uiat committee has been brought Up ; see Standing Orders the 
House of Commons (Private Business), 1911, No.‘2lS. 

(s) See note (t), p. 728, mte; and as to these various classes of Bills, see 
pp. 789 et s^., post. 

. (<) Standing Orders ^.tbe House of Lords (Private Bifsiness), 1911, N6s. 1^, 
151. 'll''' - * ’ 

(a) Standing Orders of tihe House of Lords fPrivafce Buamess), 1911, No. 168. 
Nottoe of an. estate BiU.iiiast also be ^ven to every inortga^ on the estate 
befotei tlie second readings of the BiU; see Standing Orders of the House of 
iLords Business), 1911, No. 157. 
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(ii.) Proc&l»re. . Sect. I, 

1409. The actual procedure in both Houhcs in respect of personal 

•Bills, other than divorce Bills (v), after their introduction, iff f^ iSwilw L 
practically the same as that which has already been described in 
respect of local Bills. Orators. 

In neither House is there a standing order prescribing any — 
definite time between the first and second reading. In the House 
of Lords ten clear days must elapse between the second reading with rcgani ' 
of an estate Bill and the committee stage (a). There is no pcr»^ai 
standing order on this point with regard to other personal Bills, /han divorce 
In the House of Commons the standing orders provide that three bjUs. 
clear days, and not six clear days as in the case of a local Bill, 
must elapse between the second reading and the committee stage 
of a personal Bill (i). 

As a rule, personal Bills are not opposed, and in each House, 
therefore, are referred, after they have been read a second time, to 
the Committee on unopposed Bills (c). 

Stjb-Se(;t. ^.—Estate hills, 

1410. An estate BiU is a measure relating to the real or personal Kstiite Bills, 
estates of private persons, so as to effect arrangements which are 
deemed to be beneficial to all interests concerned and cannot be 
effected under the instruments affecting the property or by 
application to the court (d). 

1411. As soon as a petition for an estate Bill has been presented to Bill refeiTcd 
the House of Lords, it is referred to two judges (c). If the Bill refers •■o Judges, 
to estates in land in England, the judges are required to report 

to the House whether, in their opinion, the provisions of the pro¬ 
posed Bill will effect the objects for which the measure is intended 
and whether amendments are desirable (/). If the Bill is one 


(r) See p. 

(«) Standing Oi'ders of the House of Lords (Private Business), 1911, No. 108. 
(6) Standing Orders of the House of Commons (Private Business), 1911, 
No. 211. Six clear days must elapse, however, between the second readmg 
and the committee stage of an estate Bill which relates to Crown, church, or 
corporation property, or to property held in trast for charitable or public 
purposes. 

(e) In the event of an estate Bill being opposed, petitions a^nst it may 
be presented at such times and such proceedings may bo had thereon as the 
Chairman of Committees in each case may dfirect; see Standing Orders of 
the House of Lords (Private Business), 1911, No. 159. • 

(d) A common case is that of spendthrift tenants for life or heirs of entail, 
where the Bill in effect makes a re-settlement on terms which m^y save the 
estate from sale or enables funds to be raised to meet an emergency. Another 
case is that, of wills which are so ill-di'awn as to reuicr the estate incapable 
of administration except at the risk of heavy litigation; here Parliament in 
effect amends the will, following as nearly as may be the intentiems o£ the 
testator- See, further, titles Seitj-embuts ; Wiixs. 

fs) !|his refers to petitions iur English wd Scottish estato BUle; petitions for 
Irish est^ Bills are only referred to the judges if the petitioners desire it and 
the Chairman of Committees so determines; see Standing Qrden of the House 
of Lords (Private Business), 1911, No. 156. . . 

(/) Standing Orders of the House of Lords (Private Business), 1911, No. 153. 
If the Bill refers to an estate in England oc Wales, it is r^erred to two 
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concerning estates in land in Scotland or Ireland, the judges are 
required to sammon before tliem all parties whose interests maj be 
affected by the Bill. They are also required to take such proofs of. 
the allegations contained in the Bill and such consents and accep¬ 
tances of trust as may be tendered to them, and are then to report 
to the House the state of the case and their opinion with regard 
to the proposed measure. 

No estate Bill may be read a first time until the report of the 
judges (y) with regard to it has been received by the Chairman of 
Committees (A). 

_ 1412. When an estate Bill is under the consideration of a com- 

ofconsenting mittee, any person concerned in the settlement or will affected 
com^ttM^o™ must be present to give his consent to the Bill(t), and a 
au twiato trustee who is appointed by the Bill must also be present in person 

BilL to signify his acceptance of the trust imposed upon him (k). 

No notice may be taken of a consent to an ostate Bill, or of an 
acceptance of a trust under its provisions, unless the consenting 
party appears in person before the committee, except when it is 
proved to the satisfaction of the committee that the party in ques¬ 
tion is unable to attend. In such case, the evidence i of two 
credible witnesses is required to prove that the necessary consent 
has been given, and a copy of the Bill signed by the consenting 
party must be laid before the committee (1). 

Procedure in 1413. In the House of Commons, as soon as an estate Bill has 
House ot been read the first time, it is sent to the Examiners (m). The coin- 
Comxnona. mittee to which the Bill is referred, after the Examiner has made 
his report to the House, is required to make a special rejiort to 
the House if the measure contains provisions extending either the 
term or the area of any settlement of land (n). 


Sect. ft. 

Privftto Bills 
and Bills 
to Confirm 
Provisional 
Orders. 


judges of the High ('ourt; if in Scotland, to two judges of the Court of 
Session ; if in Ireland, to two judges of the High Court of Justice in Ireland 
(Standing Oi'ders of tho House of Lords (Pnrute Business), 1911, Nos. 154, 
165). 

ig) Ibid., Nos. 164, 155, 169-173. 

lA) Jbtd., No. 156. 

(t) I btd,. No. 163. Every infant interested in the consequences of an estato 
Bill must be represented by a guardian or protector appointed by the 
Lord Chancellor; see ibid.. In cases where the petitioners for, and the con¬ 
senting parties to, the Bill are together competent to bar the entail, the 
consent of persons entitled in lemaiiuler is not required; see ibid,, No. 162. 
All persons whose interests are ailected by the Bill are named in the Bill, and 
they are the only persons bound by its provisions. 

(A) Ibid., No. 168. The personal consent of an existing trustee is required 
in any case where tho Bill provides that money is to pass through his hands; 
see ibid.. No. 165. 

{1) 1 bid., Nc. 166. This role does not apply in the case of a trustee for a 
charity whose consent may be proved by one credible witness and the produc¬ 
tion of a copy of the Bill signed by the coiisentiug trustee; see %bid.,^ao. 167. 
The same rules with regard to the personal attendance of consenting parties 
apply in Scotland and Irelatid when the consents are proved before the judges 
(ibid., Nos. 169—173). , 

(m) Standing Orders of the House of Commons (Private Business), 1911| 
No. 72. I 

(n) Ibid,, No. 188a. Amendments are sometimes inserted in the House 
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Sub*Sbct. 10.— NiUuralisatim Bills, 

1414. A naturalisation Bill (o) is a Bill to grant to and confer 
•upon an alien all the rights, privileges, and capacities of a natural- 
bom British subject. The procedure with regard to a Bill of this 
kind is referred to elsewhere (jj). 

Stjb-Seci, 11 . —Name Bills. 

1415. A name Bill, which is a Bill to enable an individual to 
assume a new name(^) with the autlioritvof Parliament, is brought 
into the House of Lords on petition, and the standing orders of that 
House with regard to personal Bills must be complied with, so far 
as they are applicable to such a Bill (/•). In the House of Commons 
a name Bill is not printed, nor is it referred to the Examiners. 

Sub-Sect. 12. —Bivone Bills. 

1416. The standing orders of the House of Lords provide («) 

(1) that no petition praying for leave to bring in a divorce Bill 
may be presented to the House, unless an official copy of the 
previous proceedings with regard to the case are delivered in upon 
oath at» the bar at the same time as the petition is presented (a); 

(2) that no Bill grounded upon a petition to dissolve a marriage for 
the cause of adultery, and to enable the petitioner to marry again, 
may be introduced which does not contain a clause making it 
unlawful for the person whose marriage with the iietitioner is to be 
dissolved to marry the person with whom he or she has committed 
adultery (i); and (3) that in any case in which a trial at nisi prn/s 
has been had, or in which a writ of inquiry has been executed, 
within the United Kingdom wherein the petitioner for the Bill 
has been a party, a report of the proceedings in such trial or inquiry 

of Coiumons which necessitate the fyivnif' of further consents. In anv f»uch 
case, when the Bill is returned to the llouee of Lords, it is referred to a 
coramitteo to take such consents. 

(o) Since the passing of the Naturalization Act, 18T0 (SIJ & .'ll Viet. c. H), 
and subsequent Acts (us to which see title Aliens, Vol. 1., pj). 313—31fi), the 
necessity for applying for personal naturalisation Acts no longer exists, and 
consequently Bills for this purpose arc rare ; see May, l*arliaineiitury Practice, 
llthed.,pp!860, 861. 

( p) Heo title Aliens, Vol. I., p. 316; Standing Oi-dcrs of the House of Lords 
(Private Business), 1S*11, Nos. 179, 180. 

(g') See also title Name and Akms, (.’jianoe of, ]). 352, dvle, 

(r) The House of Lords soinotimes refers a petition for leave to king in a 
name Bill to the judges for them to report whether a Bill is'uocessary for 
the purposes desired in the petition; soe Journals of ttie House of Ixirds, 
1865, Vol. Xevn., p. 66. 

(fl) The standing orders of tlio two Houses relate to divorrse Bills j^nerally, 
but since the passing of the Matrimonial Causes Act, 1857 ^20 & 21 Viet. c. 85), 
and subsequent Acts, and of the Indian Divorce Act (Act No. IV. of 1869), 
R. 7, in India, applications for such Bills at the present time come principally 
from Ireland, where the High Court of Justice may grant a divorce a mensd it 
ihiro, tmt cannot dissdlve a marriage and enable the i>arties to marry again; see 
title CouAts, Vol. IX., p. 29; May, Parliamentary Practice, 11th ed,, pp. 8.58— 
860. As to matrimonial causes in England, see title Hubbanu and Wife, 
Vol. XVI., pp. 462 rt se(j. 

(a) Standing Orders of the House of Lords (Private Business), 1911, No. 176. 

(5) Ihid , No. 176. This clause is always struck out in committee. 
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Shot, ft must be laid on the table of the House before the second reading of 
FrivpISBllls theBill(c). 

4 ^ 1 ^™ 1417 . The procedure in respect of a divorce Bill is judicial in« 

Prorisional character, and differs entirely from that in respect of any other 
Orders, private Bill. The Bill is presented by the Lord Chancellor, and 
Procedure in Chairman of Committees. Counsel may be heard and 

House witnesses examined both at the time when the petition is presented 
‘ of Isolds. and also on the second reading of the Bill. The Bill is not referred 
to a private Bill committee, and any amendments which may be 
necessary are made in committee of the whole House. 


Procedure 1418 . When a divorce Bill reaches the Jlouse of Commons, a 
in House of message is sent to the House of Lords to request that the minutes 

Commons. evidence taken before that House, together with the proceedings 
and the documents in the case, may be sent to the House of 
Commons (d). 

As soon as the Bill has been read a second time it stands referred 
to the Select Committee on Divorce Bills (<?), whose duty it is to 
obtain evidence that an action for damages has been brought by the 
petitioner in the proper court, or to receive an explanation if no such 
action has been brought, and to report the Bill to the House (/). 


Sun-SucT. 13. —Private Legislation. 


J’rivale 

Legislation 

Procedure 

(Scotland). 


1419 . Li Scotland, any public authority or any persons who 
desire to obtain legislative powers for any object affecting public or 
private interests in that country, for which they would be entitled 
to apply to Parliament for leave to bring in a private Bill, are 
required to present a petition to the Secretary for Scotland 
praying him to issue a provisional order in accordance with the 
terms of a draft order submitted to him or with such modifications 
as may he necessary (y). 


ReguiatioTi of 1420 . The Chairman of Committees in the House of Lords and 
procedure. the Chairman of Ways and Means, acting jointly with the 
Secretary for Scotland, aro empowered to draw up, and from time 


(c) standing Orders of the House of Lords (Private Pusiness), 1911, No. 177. 
{d) As soon as the Hill has passed the House of Commons, these documents 
are returned to the House of Lords. 

if) Standing Orders of the House of (Commons (Private Business), 1911, 
No. 208. The Select Committee on Jhvorce Bills is nominated at the beginning 
of every sessieii. The committee consists of uiuo members, of whom three 
constitute a quorum; seeiiuf., No. 189. Ju 1896 the committee was ordered 
to consist of ten meirfoers. 

(/) Standing Orders of the House of Commons (Private Husiness}, 1911, 
Nos. 190, 192. If the petitioner has appeared in person before tho House 
of Xjords on tbe seceiid reading of the Hill, he must alsu atten4 the select 
cosaiaittoe in the Ilouse el Commons; see thid.. No. 191. 

ftivato Legislation Proeodure (Scotlaud) Act, 1899 (62 & 63 Viet. c. 
e. 1 (l). The Act does net apply to estate Hill^ os defined in, tho 8t|uduig 
orders.of the two'HouseSH»or does anything contained in it confer upon the 
SecretATy for Scotland .power to make .provisional ord.ers to authouse and 
regulate the supply of eleotricity for lighting and other pui'poses, of affect the 
right of way other Covemineul department tp make orders under powers con*' 
feired u|iop it by Parliami^; see ibui., s. 16^2), (3). 
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to time to vary, if they think fit, general orders for the regulation sbot. ^ 
of the procedure to be adopted {h). Every such general order must Private it0}8 
^be laid before both Houses of Parliament, and ceases to have any ttttd Bills 

'force if either House agrees to a resolution to that effect (i). ^5^, 

Provlsjknuu 

1421. A copy of every draft order which is submitted to the Orders. 
Secretary for Scotland must be deposited in the office of the Clerk ^ 

of the Parliaments and in the Private Bill Office of the House of drtSTorder. 
CoinmouB (k), and the Secretary for Scotland must inform the 
Chairman of Committees and the Chairman of Ways and Means 
of any opposition to any such order (/). 

The two Chairmen report upon all such draft orders and, if it 
appears from their report that either of the Chairihen is of opinion 
that the matters to which any draft order refers ought not to be 
dealt with by means of a provisional order, or do not refer wholly 
or mainly to Scotland, the Secretary for Scotland must, without 
further inquiry, refuse to issue the provisional order (?»). 

1422. The promoters of any draft order, which the Chairmen Introduction 
consider should not be issued by the Secretary for Scotland, if they pnvate Bill 
wish, may introduce a private Bill (n) after giving notice of their wder!”*™” 
intention to the opponents of the draft order (o). In such case 

the notices which were published, served, and made for the draft 
order are deemed to have been published, served, and made for 
the substituted Bill, and the petition to the Secretary for Scotland 
for the provisional order is deemed and taken to be the petition 
for the Bill (p). 


(/t) Private Legislation Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), 
B. 16(1). These general orders, which are based on the standing orders on private 
business of the two Houses, are published by the authority of the Secretary for 
Scotland. In the event of the Examiner reporting that the promoters of a 
draft order have not complied with the general orders, the matter is referred 
to the two Chairmen, and they must report to their respective Houses 
whether or not the general orders may bo disjiensed with; see Private Legisla¬ 
tion Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), s. 3 (2). 

(») Ihid., 8.15 (3). 

(k) Ihid., s. 1 (2). 

(0 B. 2 (1). 

(m) 1 bid,, 8. 2 (2); Standing Orders of the House of Tjords (Private Business), 
1911, Nos. 183, 184; Standing Orders of the House of Commons (Private 
Business), 1911, Nos. 261, 262. A copy of every such report is laid upon the 
table in each House. 

(n) Private Legislation Procedure (Scotland) Act, 1899 (62 <6 63 Viet. o. 47), 
B. 2 (2); Standing Orders of the House oi Lords (Private Business), 1911, 
No. 187 ; Standing Orders of the House of Commons (Private Business), 1911, 
No! 255. The promoters are not obliged to insert all the provisions which 
were contained in the draft order in the substituted Bill, but they may not add 
any uew provisions to the Bill; see Standing Orders of the House of Lords 
(Pnvate Business), 1911, No. 189; Standing Orders of the House of Commons 
(Private Business), 1911, No. 257. 

io) The service of such notices must be proved before the Examiner; 
Bd| Standing Orders of the House of Lords (Private Business), 1911', No. 188; 
St&difig Orders of tlfb Hou^ of Commons (Private Business), 1911, No. 256 

(p) [j^fvate ^legislation Procedure (Scotland) Act, 1899 (62 ^ 63 Viet c. 47), 
B. 2 (4) *, Standing Orders of the House of Lords (Private Business), 1911, 
No. 188; Standine Orders of the House of Commons (Private l^usinessj, 1911, 
No. 256. All petmons in favour of or against a draft ordw which have been 
deposited at the office of the Secretary for Scotland pursuant to general orders 
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On or before the seventh day after the Secretary for Scotland 
has refused to issue a provisional order, the promoters must deposit 
a copy of any substituted liill which they intend to introduce ini 
every public office whei-e a copy of the draft order was deposited (<?). 

1423. If the two (Uiainnen raise no ol)jection to the draft order 
and if there is no opposition to it, the Secretary for Scotland either 
issues the order as it lias been submitted to him or with such 
modifications as may be necessary to meet reeoinmoiidHtions made 
by the tw'o Chairmen or objections raised by any public department 
affected by the provisions contained in the order (r). 

No provisional order, however, which is issued by the Secretary 
for Scotland has any validity until it has been confirmed by Parlia¬ 
ment (s). A Bill to contirm any such order or orders must, 
therefore, be introduced by the Secretary for Scotland eitlier in the 
House of Lords or in the House of Commons. As soon as a Bill 
of this kind has been presented in either House, it is deemed to 
have passed through all its stages up to and including committee. 

1424. If there is opposition to any draft order which the two 
Chairmen have allowed to proceed, or if the Secretary for Scotland 
for any reason considers that an in(j[uiry is necessary, he directs 
that an inquiry shall be held by four commissioners as to the 
propriety of assenting to the prayer contained in the petition for 
the order (f). 

1425. All of these commissioners should be members either of the 
House of Lords or of the House of Commons; but if at any inquiry 
it is impossible to procure the attendance of any, or of the requisite 
number of, parliamentary commissioners, other commissioners, 
who are qualified by experience to act as commissioners, may be 
appointed to hold the inquiry. 

The parliamentary commissioners are appointed by the two 
Chairmen (a); the extra-parliamentary commissioners are appointed 
by the Secretary for Scotland from a panel of twenty persons 
qualified by experience of affairs to act as commissioners and 
nominated by him and tlie two Chairmen to act as commissioners 
for a period of five years. 

are treated as if they had been deposited in &Tour of or against the substituted 
Hill; see Standing Orders of the House of Lords (Private Business), 1911, 
No. 189a; Standing Orders of the House of Commons (Fnvate Business), 1911, 
No. 259. 

(q) Standing Ordeif of the House of Lords (Private Business), 1911, No. 187; 
Standing Oiders of the House of Commons (Private Business), 1911, No. 255. 

(r) Private Legislation Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), 
B. 7. By tbui,, ss. 7 (2), 8 (1), it is provided t^t if any modifications are made 
in a dmft order, a copy of the amended order must be deposited iu every public 
office in which the order was originally deposited. 

'*) 7Wd.,B.7(2). 

't) Ibid,, SB. 3 (1), $ (1). » ’ 

(o) Ihtd., 8. 5 (3), (4), (8). In each House, the Standing orders provide that 
fifteen members shall be selected, from whom the commissioners to go to Scot- 
land shall be proposed to the House; see Standing Orders of the House of 
Lmrds (Private BusinesA), 1^11, No. 185: Standing Orders of the House of 
Commoot (Private Business), 1911, No. 253. 
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1426. It is the duty of the nommissioners thus appointed to hold 
an inquiry, and, after hearing evidence, to report to the Secretary for 
Scotland whether in their opinion the proposed provisional order 
should be issued as prayed for or with modifications, or should be 
refused. If the commissioners report that a provisional order ought 
not to be issued, the Secretary for Scotland refuses to issue such 
order (b); but if they recommend that a provisional order should 
be issued, the Secretary for Scotland issues such order, without any 
modification, or witli such modifications as may be deemed expedient, 
and then submits to Parliament the necessary confirming Bill (c) 

1427. In whichever Houso the necessary confirming Bill is intro¬ 
duced, a period of seven days must elapse between its first and 
second reading, during which period a petition may be presented 
against an order which it contains (d). If such a petition is pre¬ 
sented, any member may give notice of his intention to move for 
the committal of the Bill to a joint committee of the two Houses (r). 
Such a motion must be made immediately after the Bill has been 
read a second time, and, if it is carried, the Bill stands committed 
to a joint committee composed of three members of each House (y). 

If no^petition is presented against the Bill, or if no motion is 
carried for committing it to a joint committee, the Bill is deemed 
to have passed the stage of committee and is ordered to be con¬ 
sidered as if it had been reported from a committee. It is then 
orde red for third reading (</). 

1428. When a Bill which has been committed to a joint com¬ 
mittee, or against which a petition has been presented, and no 
motion for its committal to a joint committee has been made or 
such motion has been negatived, reaches the second House, it is 
deemed to have passed the committee stage as soon as it has been 
read a second time (It). 


(h) Priviite Legislation Pwoedure (Scotland) Act, IS99 (62 & 63 Viet. c. 47), 

8 . 8 ( 1 ). 

(c) Ibid, B. 8. 

(d) 8. 9(1). 

(e) It hoH been hold that if no petition against an order is presented in the 
House in which tho continuing Bill originated, the Private Legislation Pro¬ 
cedure (Gotland) Act, 1899 (62 & 63 Viet. c. 47), gives no power to an opponent 
to present a petition when the Bill reaches the second House. 

(/) A message is sent by the House in which the Bill is being consider^ to 
inform the other House that the Bill has been referred to a joiijt committee. 
Up to the present time the Ijeith Corporation Tramways Order Oonfirmatiou 
Bill, 1904, IS tho only Bill which has been referred to a joint committee under 
the Private Legislation Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), 
s. 9. The proceedings before a joint committee appointed to consider a Bill of 
this hind are the same as those which have already been described before a 
joint committee on any other provisional order confirmation Bill or private 
BUI: see p. 752, ante. 

^) ]^vate Legislation Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), 

(A) Standing Ordersof the'Houseof Lords (Private Buaness), 1911, No. 186; 
Stwding Orders of the House of Oommons (mvate Basiness), 1911, No. 254. 
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Part VI.—The Financial Work of Parliament. 


Sect. 1. 


Sbot. 1 .—Initiation of Taxation and Kxpenditm-e, 
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, 1429. No tax may be levied or financial burden of any kind 
imposed upon the people, unless it has been agreed to by their 
representatives in the House of Commons and has received statutory 
sanction (i). All the supplies for the public service, therefore, and 
any sum or sums of money out of the public revenue which may be 
required for any purpose by the executive Government, must be 
authorised by statute (j). 


1430. It is the function of the House of Commons to grant money 
to the Crown; but the House will not receive a petition for any 
sum relating to the public service, or proceed upon auy motion for 
public money a grant or charge of any kind upon the revenue of the United 
or charges. Kingdom or of India, unless it has been recommended by the 
Crown {k). Nor will the House make any such grant, or consider 
any such petition, or proceed upon any motion for an address to the 
Crown praying for the issue of public money (/), except in a com¬ 
mittee of the whole House, to which the proposed grant or^petition 
or motion for an address must be referred (m). 


Recommen¬ 
dation of 
Crown to 
erranta of 


Procedure 
upon Rill 
creating 
charge upon 
public 
revenue. 


1431. Whenever it is proposed, therefore, to introduce a Bill, the 
main object of which is to create a charge upon the public revenue, 
the same procedure is adopted. The expenditure proposed in the 
Bill must first be sanctioned in committee of the whole House. A 
committee of the whole House for this purpose is appointed on 
motion to meet on a future day to consider the matter specified in 


(t) See title Constitutional Law, Vol. VI., pp. 379, 3S0. As to the right 
to initiate financial legislation, see thid., p. 390, and pp. 795 et seq., post. 

{'/) A Bill for this purpose may acquire the force of law without heiug 
pa^^cd by the House of Lords (Parliament Act, 1911 (1 & 2 Geo. 5. c. 131 
e. 1 (1)); see p. 776, post. ' 

(i) Standing Orders of the House of Commons (Public Businjjss), 1911, 
Nos. 66, 70 ; see title Eevenue 

(Z) There is an exception to the rule that the House of Commons will not 
consider any proposal for the oxpendituio of pnt)li(! money unless it has been 
recommended by the Crown. It is open to auy member of the House to move 
for the appointment of a committee ot'.the whole House to consider a resolution 
for an address to the Crown praying for the issue of a sum of money for the 
purpose specified in the address and ending with an assurance " that this House 
will make good the same ”; see May, ParUamentary Practice, 11th ed., p. 671. 
This method of obtaining money has generally been adopted when Parliament 
has decided to eredf a statue iu memory of a deceased statesman, in the 
case of Mr. Gladstone in 1898 (Journals of the House of Commons, 1898, Voi. 
OLHI., p, 224); the Mflirqueat of Halisburr in 1904 (JoumalB of the House of 
OommouB, 1904, Vol, CLIX., p. 198), and Sir Henry Campbell-Bannhrman in 
1908 (itoumals of the Hbuse of C(»mmonB, 1908, Vol. CLXUI., p. 191). 

(to) Standing Orders of the House of Commons (Public Business), 1911, 
N6S. 67, 69. If, thensfore, any motion is nuqLe in the House of CronxiEms 
wmoh would involve a new charge of any kindt oii the Public revenue, the 
debate ^st be adjourtted, arid the matter must be referrea to a committee of 
the whole House befoto ttta House itself will take the matter into its oonddeta- 
tion; SM ibid., No. 7l. A* to committeoB of tiie whole Bouse, see pp. 710, 713, 
a»te. 
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the motiion. As soon as the question upon a motion of this kin^ 
has been proposed from the chair, a Minister of the Crown intimates 
that the motion is recommended by the Crown. In the committee 
a resolution (which must be within the terms of the motion 
recommended by the Crown upon which the committee was 
appointed) is proposed and, when agreed to, is ordered to be 
reported to the, House. Upon such resolution, when agreed to by 
the House, a Bill is ordered to be brought in (n). 

1432. But although the House of Commons by its standing 
orders thus puts a cheek upon its own power of adding to the 
charges upon the public revenue, it does not apply the same rules 
to a financial proposal which is submitted to its consideration when 
such a proposal is not a new and distinct charge involving a fresh 
burden upon the people. In cases, therefore, where it is proposed 
to authorise advances on the security of public works out of moneys 
which have been already set apart by Parliament for such pur¬ 
poses {()), or where, although a Bill proposes to intercept money 
which would~t)therwise be paid into the Consolidated Fund, yet it 
does not impose any new charge upon that fund, or where a pro¬ 
posal is piade to vary the proceeds of an existing charge upon the 
public revenue without creating a new charge, no recommendation 
from the Crown is deemed to be necessary. 

Skot. 2. —The Consolidated Fund. 

1433. At the present time practically the entire public revenue 
is paid into one general account called the Consolidated Fund or 
the Exchequer Account, out of which the whole of the public 
expenditure is paid. This account is kept at the Bank of England 
and the Bank of Ireland and is under the control of a permanent 
official known as the Comptroller and Auditor-General (p). 


(n) Wlien tho financial provi*»ion^ of a liill are subsidiarj' to its prmisipai 
objects the liill is introduced without a preliminary committee, but. before the 
financial clauses aro considered in the committee on the Bill, they must have 
been sanc^ned by a resolution of a committee of the whole House, appointed 
upon the ffiiyal recoinniendatiou, and agreed to by the House on report; see 
May, Parliamentary Wactice, 11th ed., p. 560. 

(o) The National l)ebt and Ijocal Loans Act, 1687 (50 & 51 Viet, o, 16), 
empowers the National Debt Oommissionors to issue to the various commis¬ 
sioners mentioned in the Act sunis reqiured for local loans to an amoimt not 
exceeding that authorised by Parliament. ITie Act also ci’eatod o^Local Loan^ 
Pimd, which was placed under the control of the National Debt Commissioners, 
and made the Consolidated Fund a secunty in case of ouy deficiency. The 
resolution by which this liability was ui^sod upon the ConMidatbd. 
Fund was voted in committee of the whole House, and the standing orders 
of the House were thus complied with. This compliance is held applicable to 
all public works loans Bills which are introduced to car^ out the purposes' of 
the National Debt and Local Loans Act, 1887 (60 & 51 Viet. c. 16), because the 
partiibulj^r mode of appbcatiou of the sums advanced by the National Debt Com- 
mmsionersuiocs not increase l^e total amonnt available for loaila, and all such 
Bills, therefore, are intiodu^ed without pnOliminary recommendation by the 
Crown; see May, Parliamentary Practice, lUh Od., pp. 568,869. 

(p) See title Krves V&. 
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Sect. 3.— Public Ea^enditure, 

Sub-Sect. 1.—C7a««i^<ton of Servke$ ^ 

1434. The ordinary public expenditure for the 3 "ear is divided into 
two categories.- The first category includes the Consolidated Fund 
services fixed charges, that is to say, charges which do nob require the 
annual sanction of Parliament (</). These are charges for more than 
the term of one year which have already been authorised by the 
Legislature, and constitute a permanent and first charge on the 
Consolidated Fund. They are accordingly paid out of the Consoli¬ 
dated Fund each year until the expiration of the period for which 
Parliament has sanctioned them, or until the repeal of the statute 
which created them. The second category includes the ordinary 
charges of the navy, army, civil services, and revenue depart¬ 
ments (r). These charges are known as the Supply services, and 
are granted annually («). 

Sub-Sect. 2. —Estimates and Orauts, 

(i.) Classification. 

1435. Each year estimates to meet the demands of the public 
service are submitted by the Government to the consideration of the 
House of Commons. These estimates are grouped under three 
different heads, namely: (1) the navy estimates; (2) the army 
estimates, which include the ordnance factories estimates; and 
(3) the civil services and revenue departments’ estimates. 

I'he estimates for the navy, the army, and the ordnance factories 
are prepared by the finance departments in the Admiralty and 
War Office, and are then submitted to the Treasury to receive the 
approval of that department before they are presented to the House 
of Ciioaraons (f). The estimates for the civil services and revenue 
depflirfments, namely, tlie Customs and Excise, the Inland Revenue, 
and the Post Office, are framed by the Treasury. 

1436. The army and navy estimates are divided into a series of 
votes, each of which deals with a definite branch of expenditure. 
Each of these votes, as well as the vote stating the nnmber of 


(gr) For a ILt of the fixed cliargcs on the OonHohduted Fund, see title 
Ekvenpe. 

(r) Prior to 1851 the charges for colloctiiig the revenue were deducted by each 
department ffum the gross sums collected, and estimates were not presented in 
respect of the revenije dopaitmeiits 

(«) The financial year terminates on the 31 st March (Ihihlic Revenue and 
Consolidated Fund Charges Act, 1854 (17 & 18 Viet. c. 94), s. 2), and on the 
evening of that day the Ixioks of the Exchoipier are closod for the year, llefore 
1854 tile financial year ended on the 5th January. The date was altered 
in order to make the financial year corresiiond with the period for which supplies 
were taken. , , 

(i) For the control which is exercised by thtf Treasury over the Admiralty 
and War Office, see B^port fiom the Select Oomniittee of the House of 
Commons on National Expenditure, 1902, House of Commons Paper, 387, 
AppenduL No. 3; see also title Ukvenuk. Pur the mothud in which the annual 
estimates are prepared and the form in which they are ananged, see thd^, 
Appendix No. 1. 
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men to be maintained for each serviee, is submitted separately sscT. a^j^,. 
to the committee of Bapi>ly(u). ^ IPubUo ' 

The civil services estimates are divided into classes according to 
tne character of the expenditure for which provision has to be 25* 
made (a). Each class contains a series of votes showing the sum 
required for each department or service specified in the title of the 
vote. Each civil service vote is submitted separately to the com* 
mittee of supply (b). 

1437. Each vote in the estimates which are laid before the com- Form ot vote, 
mittee of supply contains: (1) an estimate of the amount required 

to be granted by Parliament for the purposes of the service to which 
the vote relates; (2) a list of the sub-heads under which the vote is 
to be accounted for by the department that is responsible for it; and 
(8) the details of each sub-head. 

1438. In addition to the ordinary estimates, which are submitted Sappiemcn- 
to the House of Commons as early as possible in each session, the 
various departments are often compelled to present further estimates 

for expenditure which was not foreseen at the time when the 
original estimates were prepared. Buch supplementary or additional 
estimated, as the case may be, are presented to the House of 
Commons as soon as possible (c). If the original estimate for the 
department in question has not been already disposed of in com¬ 
mittee of supply, the supplementary sum is incorporated with the 
sum remaining to be voted for that department; if, however, the 
original vote has been agreed to, the additional money required is 
voted separately. In either case, the sum voted for the purposes of 
the supplementary estimate is included with the other estimates in 
the Appropriation Act (d). 

1439. Owing to the fact that the financial year ends on th|i|Q.st Vuies on 
March, it is obviously impossible for the House of Commons, '^fich ““couui. 
usually does not meet until the middle of January or the beginning 

of February, to grant the whole of the annual supplies ioi the 
ensuing year before the 1st April. At the same time Ministers of the 

(u) For appointment and functions of this committee, see pp. 771, 772, 

(a) The estimates for civil services for the Tear ending the 31st March, 1912, 
were divided into seven classes, namely, (1) public works and buildings; 

(2] salaries and expenses of civil departments; (8) law and justice; education, 
saenoe and art; (d) foreign and colonial services; (6) non-eflective and 
charitable services; (7] miscellaneous. ^ 

{b) The amount which Parliament is asked to vote is t^o total estimated 
expenditure of the year, less the estimated amount of the appropriations in aid. 

These are sums of money which are received annually by various departments, 
either by the sale of publications, or of old or suiplus stores, or by fees, fines 
etc. The amount estimated to be received for such appropriations in aid is 
stated in the estimate. 

(e) Towards the close ^of the' financial year circumstances j^eoally arise 
whicn render it necessary fur onS or other the Government wpartoients to 
submit father supplemoutary estimates to Parhument. additional 

supplementary estimates are laid before the House of Commons ai soon as it 
me^f and must receive the sanction of Pwdiaipent before the wild of the 
financial year. 

•, (d) 8ee p. 77fi, poO, 

XXI. 2 0 
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SKW. 8. Ctmn must be supplied with money for the pufpose of carrying on 
IfUiblic tlie government of the country. As a matter of practice, therefore, 
Parliament is obliged every year to grant in advance some of the 
money which is demantlod by the Crown for the expenses of the 
various departments before the whole of the estimates for the year 
have been agreed to by the House of Commons. Tho ordinary 
procedure is for the House of Commons to grant the votes stating 
the number of men to be employed in the navy and the ai'my, and 
one or two other votes on the estimates for each of these services, 
and a vote on account of each of tho civil services and revenue 
departments’ votes (<?). 

Excess grants. 1440. If a department exceeds in aiiy year the amount of money 

which Parliament has allowed it to spend, it must obtain a vote of 
tliG House of Commons for such extra expenditure. This is obtained 
by means of an additional grant, called an excess grant, which 
should be sanctioned by Parliament as soon as possible after tho 
excess of expenditure has been ascertained (/). 

Votes ol 1441. Besides the supply grants of the sassion (<}), Parlinmont is 

credit. Bometimes called upon to make other grants to the Crown. 

Occasions may arise when the CTOvornment may suddenly require 
money to meet an tmlookod-for demand caused by some national 
emergency. In such eases, Ministers must obtain tlie necessary 

(<) As a matter of practice in tho early part of the year, tlio Admiralty and 
tho WttT (Jflico Qiiply the money whiih has been j;i'anted to them m this wav 
by the House ot CSmimuns to any navy or army service, and not nwossarily to 
the paiiiculat vote, or votes, in their estimutos for which tho ex])ciidituro has 
lieeu sancliouod ; and soo title PiEVENIib. Tho same jimctieo is not applicable 
to the various departmonts ot the civil service. Money which is granted 
on the vote for one civil service department is not available for another depart- 
nioii|?iof the civil service. A vote on a(!couiit is necessary, therefor©, for the 
maintenaiico of eaih of thefio departmenta during the first part of each financial 
war. In the event of a dissolution of Parliament before the business of supply 
has been completed, grants on iiccount may bo necessary for all tho departments 
of the Government, including tho Admiralty and the War Office, to enable them 
to carry on until the meeting of tho new I’arllaraent. Tho Adminilty and tho 
War Office, after obtaining the sanction of tho Treasury, have also tho privilege 
of applying any saving? which they may have effected upon certain votes 
towards making good any suiplus expeudituTO that they may have incurred 
upon other votes, provided always that tho total t'Xjicnditiu'e which has been 
sanctioned by Parliament for tho navy or antiy services, os the case may be, is 
not exceeded. Tho opplicjition of these Ravings by the two departments is 
also subject to parliamentary control, Ijeoauso it must be sanctioned by a com¬ 
mittee of thft House of Oomuions which is specially set up for the pui-pose. and, 
after lieing agreed to by the Jlouso on rejiort, receives loguilativo authority by 
& 7>rovisiou ill tho Appropriation Act; seo j'. 775, post. 

(/) z\ii excess grant must !>« voted in Oomniitteo of Supply, but, before 
the Obtimato for such a grant is juoscnti'd to the House of Commons, the demand 
for the excess grant must be brought before the Public Accounts Gommitteo 
('see }i. (»8‘1, (iiiie, and p. 777, /tost} and receive its sanction. In conse^ueuoe of 
tho privilege of using saving*' ftlc'ctwi ujtoii ceitain votes to defray surplus 
expenditure incurred upon other votes, whidi i* enjoySd by tho Admifalt/and 
the War Office (see note (e), an excess grant is seldom required by these 
tw<) departments. If, however, the expouditoro of either of these departments 
in the cotirse ot yeai; exceeds the total amount granted by Parliament, 
an oxc^pstt vote to sanction such increased oxpondituro must bo obtained. 

(jf) 1^0 fp. 708, 709, and tho text, Mym. • 
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funds feoni th© Houso of Gommons, but at the timo it may b© Siot. 
impossible to give any detailed estimate of the proposed expenditure. FttbUe 
They are obliged, therefore, to ask the House to grant them a vote Bxwjidi* 
of credit for the total sum of money of which they are in need (h). 

1442. The Crown also finds it necessary from time to lime to Esceptioml 
demand from Parliament a definite sum of money for some particular 
purpose, either to meet the cost of some great national or Imperial 
undertaking which does not form part of the ordinary expenditure 
of the year (i), or to reward the services of some distinguished 
servant of the State (k), or to maintain the dignity and well-being of 
the Sovereign or a member of the Royal Family (t). In such 
cases the House of Commons is asked to make an exceptional or 
special grant to satisfy the object for which tho money is required {in). 


(ii.) Procedure. 

(1) Speech /rnn the Throne. 

1443. In the Speech from the Throne at the opening of each Crown’s 
session of Parliament the Sovereign refers the estimates for tlie 
ensuing year to the consideration of the House of Commons, and it 
is tho duty of that House to examine them and to grant the money speech from 
which is required to carry on the government of the country. Thrtme. 


(2) Committee of Supply and Vonxmittee of Ways and Means, 


1444. As soon as the debate on the address in answer to the Committ^ 
Speech from the Throne has been brought to a conclusion in the 


{h) The last occasions when the Govennnent of tho day found it neces¬ 
sary to ask the House of Commons for votes of credit were in 1882, when 
Mr. Gladstone obtained £2,300,000 for the purpose of strengthening tho 
forces in the Mediterranean (see Journals of the House of Commons, 1882, 
Yol. CXXXVU., p. 407); and in 1885, when the same Minister obtained a 
vote of credit for £11,000,000 at the time of the threatened trouble with 
Russia with regard to the Penjdeh incident (see Journals of the House of 
Commons, 1885, Yol. CXL., pp. 180, 200). 

(t) E.g., the purchase of the Suez Canal shares by Mr. Disraeli's Government 
in 1875 (see JournalH of tho nou.>^o of Commons, 1876, Yol. CXXXI., p. 53). 

(ft) P.g., the grants to Earl Roberts in 1901; to Viscount Kitchener m 1902 ; 
and to tho Eail of Cromor in 1907 (see Journals of the House of Commons, 
1901, Yol. CLYI., p. 352; 1902, Yol. CLYII., p. 261; 1906, Vol. OLXII., 
pp. 363—364). 

(2) Mg., grant to the Prince of Wales in 1863 (see Journals of the House of 
Commons, 1863, Vol. CXVIIL, p. 69). 

(m) Demands for exceptional grants are brought to tho notice o&Parliament 
by means of a message from the Crown under ue Sign Manual, which is con¬ 
veyed to each House by a Cabinet Minister. In the House of Lords, an address 
is moved in reply to the gracious message stating the willingness of the House 
to concur in such measures as may be suitable to tho occasion. In the Heose 
of Commons, no address is made in reply to the Royal message, but the demand 
for an exceptional grant is brought before the House either by a resedution 
proposed iu a committee of the whole House appointed to sit on a future day, 
or bjatbSL presentation o^an estynate in Oomttuttee of Supply. In some oases, 
an exceplioaal grant has beet^ considered partly in a committee ef the whole 
House set up for the purpose and partly in Committee of Supply. Giants 
voted in Committee of Supply are dealt with in the Appropriauoii Bill of 
the year (see p. 175, post); grants voted in a oommittee of the whole House, 
appouxtea for the purpose, are dealt with in a s^mate Bill J See May, Faxlia- 
Ventary Ftaotice, 11& ed., pp. 866 , 656. 


proposals. 
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Housd of Commons, two committees of the whole House are appointed 
to deal with the financial proposals of the year. The first of these 
committees is known as the Committee of Supply “ to consider of 
the supply to be granted to His Majesty ’’(«)> second is called 
the Committee of Ways and Means “ to consider of the ways and 
means for raising the supply to be granted to His Majesty” (o). 
Both of these committees are kept open until all the financial 
business of the session is brought to a conclusion (p). 

1445. The Committee of Supply and the Committee of Ways and 
Means are appointed to sit on Mondays, Wednesdays and Thursdays, 
but either of the committees may also be appointed for any other 
day upon which the House meets for the dispatch of business. On 
Thursdays, unless the House otherwise orders upon a motion made 
by a Minister of the Crown, the business of supply is always the 
first order of the day. 

1446. Twenty days before the 5th August in each session are 

now set apart for the consideration of the ordinary naval, military 
and civil services estimates for the year; but three more days may 
be allotted either before or after the 5th August (j). « 


(3) Procedure in Cominiitee of Bupphj, 

1447. Before the House goes into supply for the first time in any 
session either upon the estimates for the navy, the army, or the 
civil services, or for a vote of credit, the question must be pro¬ 
posed “ That Mr. Speaker do now leave the chair ? ” to which an 
amendment may he proposed and a debate may be initiated upon 
the estimates for the service which it is proposed to consider in 
committee of supply. After the House, however, has once resolved 
itself into Committee of Supply upon any particular group of 
estimates, on any subsequent occasion when that group of estimates 
is to be taken in Committee of Supply, the Speaker leaves the chair 
upon the order of the day being road, without putting any question 
to the House (?•). 


(tt) The work of the Oommittee of Supply is to consider tho estimates for the 
year, which are submitted to it by tho Ministers who represent the various 
departments of the Government in the House of Oommons, and to vote the 
necessary money. 

fe) Btandmg Orders of the House of Commons (Public Business), 1911, Ho. 14. 

(p) If the Committee of Supply has been closed and subsequently it is found 
necessoiy^by the Girvemment to ask for furtlier grants, it can only be re.opened 
by means of a second Speech from the Throne, or by a Boyal message making a 
demand for furHier supplies, or by the presentation of on additional estimate. 

(q) Ending Orders of the House of Oommons (Public Business), 1911, 
Kp. 15. The days allotted do not include any day upon which the question has 
to be put that the Speaker do leave the chair, nor any day upon which tho 
business of supply does Spot appear os the first order ,pf the day. Bays jiipoa 
whiph estimate si^lsinilentaiy to those of a p^vious session ore consideim, or 
upon which any vote Pf flicedit or any financial pl*pposal of the Government not 
forming part of the prdinary estimates, is taken, are not included amongst tho 
twentw days. 

(r) Standing Order* the HoTise of Commons (Public Business), 1911, 
Ko. 17; May, iWUkmentary Practice, 11th ed., p. 608; and see p. 666, ante.* 
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1448. Dificuesion in Connnilikje of Supply is subject to tlio same 
rules of debate as in any other committee of the whole House («), and 
the general procedure of the Committee, except with regard to the 
manner in which amendments are put from the chair, is the same 
as that which is adopted in tlie House itself. 

1449. Notice of the estimates, and of the particular votes in the 
estimates which it is proposed to take in Committee of Supply, 
must be placed on the orders ot the day, but otherwise the Govern¬ 
ment decide the order in which they will take the various estimates 
and the particular votes which they will submit to the consideration 
of the Committee (/). 

1450. Each vote of supply which is laid before the Committee is 
moved in the form of a resolution for a grant of money to the 
Sovereign, and must state both the amount which is demanded 
and the object for which it is required. When the question is 
proposed from the chair with regard to any such resolution, it is 
open to any member of the Committee to move an amendment 
either to reduce the amount of the whole grant or to leave out or to 
reduce an^ of the items which the estimate for it contains. It is 
not in order, however, for a member to propose an amendment 
which, if carried, would either increase in amount the sum which 
has been demanded or would alter the object for which it is intended. 

1461. Wlien the sitting of the Committee of Supply is concluded 
either by the interruption of business under the standing orders (u), 
or by a inotion to report progress, the Chairman leaves the chair and 
reports any resolutions to which the Committee has come, or reports 
progress (r). If the supply for the year is not concluded, he also asks 
that the Committee may have the leave of the House to sit again. 
Orders are then made appointing a day upon which the House will 
receive the report of any resolutions agreed to in the Committee and 
fixing a day for the next sitting of the Committee (iv). 

1452. The proceedings of the Committee of Supply are brought to 
a conclusion on the last day but one of the days allotted to supply. 
At 10 o’clock on that day the Chairman proceeds to put forthwith 
any questions necessary to dispose of the vote then under discussion 
in the Committee, after which he puts a series of questions for 
granting to the Crown the sums necessary to defray any charges 
outstanding (that is, not yet voted) in each class of the estimates for 
the civil services (a;), and of the estimates for tlie navy and army(a;), 
the revenue departments (x), and any special vote. In these 

(«) Soe pp. 710, 713, ante. 

(t) In practice, the votes to be taken in oommittee are selected by the 
various parties in opposition for the time being. 

(u) See p. 673, ante. 

W See pp. 712, 713, ante. 

(w) Tlie agreement of Ihe House with a resolution of the Committee of Supply 
is secured by means of a motion “That this House doth agr^ with the Com¬ 
mittee in the said resolution ? ” A motion of this kind is made after the 
resolution in question has been read a second time and any amendments 
thereto in regard to the amount specified in the resolution have been 
•disposed of. 

(») See p. 768, antu 
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questions any supplomenf ary sura or new serdce still not voted by 
the (Icrmmittee is included. 

On the last day allotted for snjiply, the Speaker at 10 o’clock 
first puts the questions necessary to dispose of the report of the 
resolution of tlie Ooiuiuitlee of Supply then under discussion by the 
House, and then puts a soiies of questions by 'which the House is 
asked to agre<! witli any outstanding reports from the Committee. 

(^ 1 ) rroreduTC m Coimwittce. of Waj/s and Meam* 

1453. The effect of resolutions which have been passed by the 
Committee of Supply uhen they have been agreed to by the House is 
to authorise the expenditure proposed by the Government (y), but 
the task of making gi'ants of money out of the Consolidated Fund (^) 
to meet the ex])euditurG which has been sanctioned belongs to the 
Committee of AVays and kfeans. 

AVhen the House has j-esolved itself into Committee of Ways 
and Means, resolutions are brought forward by a Minister of 
the Crown asking the Committee to authorise the issue of the 
necessary grants of money out of the Consolidated Fund (z) to 
make good the supply which lias been granted to the Crown. 

As soon as these resolutions have been agreed to in the Com¬ 
mittee of ays and Means, they are reported to the House (a), and 
must be considered by the House on a subsequent day. After the 
re.solntions have been agreed to by the House, an order is made for 
a Jlill to be brought in to give legislative effect to them. 

1454. Ill addition to aiithorising gj-ants out of the Consolidated 
Fund, it is ilie function of the Conimitteo of Ways and Means to 
take into consideration and vote any taxes not already permanently 
imposed which the Government propose to provide for the necessary 
exiienditure of the year. It is usually in this Committee, therefore, 
that the Chancellor of the Excliequer, as early as possible in each 
linaneial year, opens his liudget (h). 

In his sjioocli upon this occasion, the Chancellor of tho Exchequer 
informs the Committee with regard to the financial results of the 
previous year, makes an estimate of tho })robable income and 
expenditure of the coming year, explains the intentions of the 
Government with regard to the continuance, the increase or the 
reduction, of existing taxes, and sets forth their proposals if they 
find it necessary to impose new taxes. 


(y) Public Accounts and Cbargea Act, 1891 (64 & 65 Viet. c. 24), b. 2 (1). 

(z) See pp. 767, 768, ante ; and title Eeyenue. 

(a) If anT resolutiouB of the Committee of Supply have been lodnoed by the 
IIouso, or nave not been agrt>ed to, on report, when the resolution of the 
(Jommitteo of Ways and Means, based upon them, comes up for consideration 
by tho Heuflp, a motion to amend the resolution of the Committee of Ways and 
Means must be made in order that the resolution, lA finally agreed 4o by tho 
Hous^ may not exceed in amount the resolutions of the Conuxuttee of Supply 
to which the House kas agreed. 

(b) Tho word “Budget” is derived from the French “ton^feWe” and Latin 
bulga (e amall bag), for the purpose of carrying papers or accounts. A j 
statement, in the nature of tho present Budget, has been made annually in. 
the House of Commons since the mnrolation of 1688. 
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1455. The financial proposals of tlie Government are carried in 

the form of resolutions moved by the Chancellor of the Exchequer Pnblic^ 

(jr some other Minister in the Committee of Ways and Means. ExiMsndl- 
These resolutions require confirmation by an Act of Parliament 
and the assent of the Crown before they have the force of law, Budget 
but, ill order to safeguard the revenue and to prevent forestal- resolutions, 
ment, any resolution for the imposition of a new tax or the 
renewal of an old one, or for the increase of a duty, is acted upon 
as soon as it has been agreed to by the Committee of Ways and 
Means (c), 

(iii.) Comolidaied Fund Bills. 

1456. A Bill which has been introduced to give effect to resolu- Consolidatea 
tions of the Committee of Ways and Means (d) authorising the issue 

of money out of the Consolidated Fund is known as a Consolidated 
Fund Bill. One such Bill must be passed before the close of the 
financial year to authorise the necessary issues of money for the 
opening period of the ensuing financial year, and to make good any 
supplementary sums for the expiring financial year. Other Con¬ 
solidated Fund Bills are passed from time to time during the course 
of the year if required by the exigencies of the public service. 

As soon as a Consolidated Fund Bill has received the Boyal 
Assent, the money which it authorises to be expended for the 
public service may be issued out of the Consolidated Fund (c). 

1457. When all the supplies for the service of the financial Appropriation 
year have been granted in Committee of Supply, and the necessary 
resolutions in Committee of Ways and Means have been agreed to 

by the House, a further Consolidated Fund Bill to authorise 
the issue from the Consolidated Fund of the sums still required and 
to appropriate all the supply granted during the session ia 
passed, and is known as the Appropriation Act (/). 

(iv.) Finance Bills. 

1458. When all the resolutions proposed by the Government Finance Biiiss, 
for the imposition or alteration of taxes have been agreed to 

by the Committee of Ways and Means, they are reported to the 
House, and, when they have been agreed to by the House, an order 
is made for a Bill embodying them to be brought in. 

The annual Finance Bill, which is introduced by the Chancellor 
of the Exchequer in pursuance of this order, contains practically 
all the financial arrangements of the year (g). In both Houses, 
the various stages of the Finance Bill are the same^s those of any 
other public Bill, but, in the House of Commons, as the Bill is 

fc) As to this practice, see, further, title Eevehxjb. 

fd) See p. 774, ante. 

(e) 8ee,^further, title Eevenue. 

, f/) In it are set out all the* services for which grants have been agi’eed 

to by the House cf Commons, and the amounts of such grants which are thus 
appropriated to them by the authority of Parliament, and also the sura of 
anoney authorised to be issued out of the Consoh'dated Fund; see, further, title 
'Beveote. 

* (y) This practice dates from 1861; see note (a), p, 793, post. 
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pAELuiblNT. 

broaght in upon a resolution agreed to in a committee tor the grant 
of public money, no two stages of it may be taken on the same 
day, and it is not permissible for any member to propose 
amendment on report or third reading, which, if carried, would 
augment the charges which have been agreed to in Committee 
of Ways and Means (//). 

SuB-SEfU'. 3 .—Paskiug into Law of Money Bilh to wliicli the House of Lords has 

not Agreed. 

1459. If a money Bill (i), which has been passed by the House 
of Commons and sent up to the House of Lords at least one month 
before the end of the session, is not passed without amendment by 
that House within one month after it has received it, the Bill, 
unless the House of Commons directs to the contrary, is to be 
presented to the Sovereign for the Boyal Assent, and is to become 
an Act of Parliament as soon as such Assent has been signified, 
notwithstanding the fact that it has not been agreed to by the 
House of Lords (/c). 

1460. Every money Bill when it is sent up to the House of 
Lords, and also when it is presented for the Royal Assent,* must be 
indorsed with a certificate signed by the Speaker stating that the 
measure is in his opinion a money Bill(Z). Before giving this 
certificate the Speaker is required, if practicable, to consult two 
members of the House of Commons, who are nominated for the 
purpose from the Cliaiiinen’s panel (m) by the Committee of 
Selection (n) at the beginning of each session (o). 

Sttb-Sect. 4 .—Pullic Accounts, 

(i.) Control of Parliament. 

1461. The control of Parliament over the national finances 
does not cease when it has given its sanction in a legislative 
form to any expenditure of public money. The accounts of all 
the departments of the Government which are entrusted with the 


f A) See pp, 717, 719, ante. 

(t) A " uioney Bill*’ is defined as a public Bill whiob, in the opinion of the 
Speaker of Uie House of Commons, contains only provisions dealing with al| or 
any of the followm^ subjects, namely tbe imposition, repeal, remissiou, 
alteration, or reflation of taxation; tbe imposition for the payment of debt 
or other fin&ncw purposes of charges on the Consolidated Fund, or on money 
prorided by P^iiia)aent, or the viiiiation or repeal of any such charges; supply; 
the appropnation, receipt, custody, issue or audit of accounts of public money; 
the raii^g or guarantee of any loan or the repayment thereof; of subordinate 
matters incidental to those subjects or any of them. The expressions “ taxa¬ 
tion,” “public money,” and “loan” respoctivoly in this qolinition ^ not 
iadiide any taxation, money, or loan raised by local authoritiea or bodies for 
local purposes (Parliament Act, 1911 (1 & 2 Geo. 6, c, J3), s. 1 (2)). 

{k) Ihxd., 8. I (1). For the words of enactment in such a case, tee vM.$ 
8. 41 (1) 1 and see title Sx/tTUTBS. *■ 

{1) Parliament Act, 1611 (1 & 2 Geo. 5, o. 13), s. 1 (3). 

(m) Compare note p. 751, ante. 

In) See note (5), p. 751. wiie. 

(oj Fhrliasnent 1611 (1 & 2 Geo. 6, c. 13), s. 1 (3). 
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spendiug of money must be audited and examined by the Comp- 8 , 

troller and Auditor-General, whose duty it is to seo that any money pahlio 
yhieh has b^n panted by Parliament has been used for the pur- toendi- 
poses for which it was intended (p). tw®. 


(ii) Apitrojmation Acromts. 

1462. Accounts showing the expenditure of the various depart- i^uimispion to 
ments for each financial year (called the Appropriation Accounts) Comptroller t 
must be submitted to the Comptroller and Auditor-General before 

rhe 30th November following the expiration of that financial 
year ( 5 ). That officer then draws up a report upon the accounts 
of each department, in which he calls attention to any irregularity 
which may have occurred. 

1463. When Parliament meets in the following Januaiy or Submission o£ 
February, these reports are ))resented to the Houst' of Coinmojis 

together with the Appropriation Accounts, and are then considered Accounts 
by a sessional committee called the Committee of Public Accounts. Committee, 
whose duty it is to examine the accounts and to report upon them 
to the House (?■). It is also the duty of the Committee to consider 
proposed* changes in the customary form of the estimates (s). 


Part VII.—Privileges of Parliament. 

Sect. 1. —Nature and Origin. 

1464. The House of Lords and the House of Commons, which Necessity for 
together constitute the High Court of Parliament, Claim for their ^ 
members, both collectively and individually, certain rights and 
privileges without which it would be impossible for either House ^ 
to maintain its independence of action or the dignity of its 
position (t). 


(p) As to the functione of the Comptroller and Auditor-General, see title 
Eevenub. 

( 2 ) As the account of the Exchequer issues for the year includes only the 
issues actually made in the year, so the appropiiatiou account of a vote for any 
department for the year is charged only with the parents ordered within 
the year. Thus, if a salary is due or a purchase is made on or before the 31 st 
March, hut payment for it is not ordered until or after the 1st April, the service in 
question, although it belongs to the expired year, is charged to the new year. 

(r) Standing Orders of ffie House of Commons (Public Business), 1911, 
No. 76. For we oonstitution and procedure of this committee, see p. 682, antt, 
and see title EsvEinm. 

(s) See the first Beport from the Committee in 1807, House of Commons 

Paper (333), end the third Ueport in 1861, House of Commons Paper (360). 
Alt^tiAns in the form of the estima^ should be restricted, therefore, to such 
re-arrauTOment as involves nn question of principle, unless the committee is 
previously oonsolted; see the third Beport from the Committee in 1888, House 
of Commons Paper (405), and also the first Beport in 1890, House of Commons 
Paper (71). ^ 

I (*) In the past, both llousos. of P.arliament have insisted upon privilegos 
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1465. Each House is the guardian of its own privileges, and 
claims (1) to be the sole judge of any matter that may arise which 
in any w’ay infringes upon them (m-), and (2), if it deems it advisably, 
to punish, either by imprisonment or rejirimand, any person whom 
it considers to be guilty of contempt (<•). 

1466. Tlie privileges of Parliament are based partly upon 
custom and ijrecodents which are to be found in the Rolls of 
Parliament and the Journals of the two Houses and partly upon 
certain statutes which have been passed from time to time for the pur¬ 
pose of making clear particular matters wherein the privileges claimed 

which they have now ceased to claim or of which they have been deprived by 
Act of Parliament, and each House ha** frwiueutly assorted its privileges in a 
manner which has lod to flisputes with the other Uouse. The action of the 
House of (!]'ommons in asserting its ])rivileges has also constantly brought that 
House into collision with the courts of law. No attempt is made here to 
examino ttio rulings of the courts or to inquire into the arguments used either in 
favour of or against the claims of the Commons in the various leading (a).ses 
dealing with this euhject, except in so for as they help to throw light upon the 
privileges of Parliament as they exist at the pi*osent time. Although the 
position and extent of parliamentary privilege is difOcuIt to defyie and its 
application must depend upon each case as it arises, tho result of past cases 
may be summed up as establishing tho following general principles, namely:— 
(1) that neither House of Purltomeut, in order to assert its privileges, has the 
right to do anything or cause anything to ho done which is in contravention 
of the law of the land (see judgment of the House of Lords on a writ of error 
in Aihby v. Whte in 1704, Journals of the House of Lords, 1704, Vol. XVTI., 
p. 369, also reported (1704), 3 lid. Eaym. 320, 1 Smith, L. C. 11th ed., 240; 
1 Bro. Pari. Cas. 45, reversing S. 0, (1703), 2 Ld. Raym. 938; see also StwhlaJe 
V. Hanmrd (1839), 9 Ad. & El. 1) ; (2) that the courts of law will not interfere 
in the interpretation of a statute by either House of Parliament so far as the 
regulation of its own proceedings within its own walls is concerned (see 
Bradlavghv. Qomtt 12 Q. B. D. 271, 281); and (3) that the courts of 

law will not admit any person to bail or inquire into the reasons for which 
he has been adjudged guilty of contempt and committed by either House, 
when the order or warrant upon which he has been arrested does not state the 
causes of his arrest; for in any such case it is pi-csumod that the order or warrant 
has been duly issued, unless the contrary appears on the face of it (ace Burdett 
V. Abbot (1811), 14 BMt, 160; Ex parte Van Sandau (1846), 1 Ph. 606). 

(») It is obviously impossible to give a complete or accurate list of offences 
which would be considered by either House of Parliament to constitute breaches 
of its privileges, but such offences may be summed up under tiie following 
heads, namely;—(1) Any act of disrespect to the Uouse itself on the part of one 
of its members or by some person who is not a member; (2) an act of dLsrespect 
to, or an assault upon, an individual member of the House, or a reflection upon 
his character; (3) any in^ference with the procedure of the House or one of 
its oommittbes; (4) any interference with an officer of the House, or other 
person employed b; the House, in the performance of his duties; (6) a refusal 
to obey an order of the House or of one of its committees; or (6) an attempt to 
induce or procure another person to commit any such act. 

(r) The power of the House of Lords to commit any person who is guilty of 
a breach of its privileges was questioned in the case of the Earl of Shutesbtiry 
in 1675 and again in Hie case of Flower in 1779, but has always been admitted 
by the courts. The claim of the House of Oommons to a similar power was 
expressly admitted by the House of Lords in » conferee with the Cbrnffious 
m 1704, in Ashby v. White, sujm ,* see Joumals'of the House of Lords, 1704, 
Yol. X^L, p. 714. Since thou the right of the Oommons has been established 
beyond dispute by osage and custom; see May, Parliamentary Practice, 
llih ed., p. 61. As to procedure for enforcement of privilege, see pp. 790 
et seg., post. < 
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• Part VIPAPrivileobs or Parliament, 

by either House of Parliament have come in contact either with the 
prerogatives of the Grown or with the rights of individuals (w)* 

• Sect. 2.— Ghtsijication, 

Sub-Sect, 1. —In Oemral. 

1467. The privileges of Parliament may be conveniently treated 
under two main headings—(1) privileges which are common to both 
Houses, and (2) privileges which are peculiar either to the House o! 
Lords or to the House of Commons. 

Sub-Sect. 2. —Privileges Claimed ly both Houeea. 

1468. Whilst Parliament is sitting, and during the time within 
which the privilege of Parliament extends U ), no peer (y) or member 

(tv) It is customary for the Speaker at the beginning of evorv Parliament to 
demand on behalf of the House of Commons the confirmation by the Ciuwn of 
certain of its jirivilegcB, which the Sovereign, through the Lord Ohnncollor, 
formally confirms (see p. 694, ante; for the origin of this practice, see May, 
rarliameiitary I’ractice, Hth ed., ji, 60). The ilouso of Lords appears to have 
enjoyed its privileges from the earliest times upon the ground that the lords 
“ have place and voice in Parliament,’’ and consequently the House does not 
demand the confirmation of its privileges by the Crown at the beginning of 
each Parliament. Neither House of Parliament has power to create a new 
privilege “not warranted by the known laws and customs of Parliament”; 
see the resolution of the Lords m 1704 upon this point, to which the Commons 
agreed (Journals of the House of Lords, 1704, Vol. XVII., p. 677 ; Journals of 
the House of Commons, 1704, Vol. XiV., pp. 065, 560. In tho House of Ijotds, 
there are also varioais standing orders which limit and regulate tho rights of 
peers to claim their privilege in certain cases; see Standing Orders of tho 
House of Lords, Nos. 65, 6<b 68, 09, 70, 77, 78, 79, 82, 83. As to the effect 
upon privilege of the comnusedon of an act of bankruptcy, see title Contempt 
OE Court, Attachment, and Commuital, Vol. VIT., p. 821. 

(a;) There is no statutory definition of tho period during which the privilege 
of Parliament extends. Sy the privilege of the peerage (see title Fsbraoks 
AND Dignities), which rests upon ancient custom and has been rooognued. 
by various Acts of Parliament, the person of a peer “ is for over saoted and 
inviolable”; but, in addition to their privileges as peers, members of the House of 
Lords claim a special immunity from airest M lords of Parliament. Hy Standmg 
Orders of the House of Lords (Public Busmess), 1902, No. 64, this immunity 
extends whilst Parliament is sitting or within tuo usual times of privilege of 
Paxliiiment. By Standing Orders of the House of Lords (Piiblic Business), 1902, 
No. 67, in which tlio House of Lords claims the saioe immunity from arrest for the 
servants of peers, the period during which the jarivilege is to extend is declared 
to begin twenty days wfore tho return of the writ of summons in the beginn^ 
of every Parliament and to continue twenty days before aud after eve^ session 
of Paruament, except in cases where Parliament has otherwise provided. In 
the case of the Hquse of Commons, it has been held that a mein^er catmot be 
arrested for a period of forty days before and after the meeting of Parliament 
^Gotuiyvt Ihmambe (1847), 1 Exch. 420). It has also been iield that a member is 
immune from arrest for a period of forty days even after the dissolution of the 
FarUament of which he was a member (see the case of Mr. Porteseue 
Harrison, M.F., iZe Anglo-French Co-operative SmV<«/ (1880), Tmta, 16th April, 
per Hall, V.-C.; compare May, Parlifunentary Practice, 11th ed., p. 123). 
A member who is in custody at the time of his election to Parliament is 
liheratpd upon his election, in virtue of his privilege, unless he Is undergoing a 
term of imprisonment for an*indictable offence or for a criminal contempt of 
court; see Journals of the House of Coimnons, 1819, Vol. LXXIV., p. 44; 
1820, Vol. LXXV., p. 230 {Phillips v. iref/esley (1830), 1 Dowl. 9). 

.{y) Privilege of Parliament is not allowed to peers whilst they are minors, or 
to noblewomen or widows of peers, but all such persons are entitled to the 
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of the House of Commons may be imprisoned or restrained without 
the order or sentence of the House of Lords or House of Commons, 
as the case may be, unless it be for ti*eason or felony, or for refusing 
to give security for tlio peace (a). * 

1469. Botli Houses have always claimed that their members are 
exempt from serving upon juries {b), and a statutory exemption from 
such service has been definitely conferred upon peers and members 


privilege of j)oerage, except in the case of a widow of a peer who has married a 
commoner; see Standing Orders of the House ot Ijorda (Public Jlusiness), 1902, 
No. (it). A peer is not entitled to the privilege of Parliament in a ct«-c in which 
ho is acting as a trustee; see No. 6(j. ]\ierB of Scotland and Ireland, 
even if they are not lords of Pai'liament, aro entitled to the baino pnviloges as 
lords of Parlianiout under the provisions of Iho Acta of Union; seo note (A-), 
p. 624, ante. A person who is under airest nt the time he Hucceed.s to u jieerago 
may clairn his dischaige on the plea of jnivilego. A peer who has not taken 
the oath, and is conacqiiontly disqualified for sitting or voting in tho House of 
liords, may claim liis privilege from arrost; but see Jouvnals of tho House of 
Loi^, 1720, Vol. XXI., p. .■127. It would appear that the same rule apjilies 
in the case of a member of the other House; see Jitiropcan and Amtrican 
Finance Ooqwratimi v. ill.P. (1865), 16 Ij. T. 447. 

(o) Standing Orders of the House of Lords (Public I5n-.iiiess), 1902, No. 79, 
directs that no poor or lord of Parliament has privilege ag.ainKt obedience to a 
writ of lutheas corpus direided to him, and neither Hon.se of Parliament claims, 
or ever has claimed, fn'edom from arrest for any of its members who Ls charged 
with a criminal ofl'ence. In 1626 the Lords agi'oed to a rosolutioii, which is now 
a standing order of the House, “That the privilege of this House is, that no peer 
of Parhaineni, sitting in Parhamont, is to be imprisoned or resti.airiod without 
sentence or order of the House, unlc.s.s it be for treason or felony, or for 
refusing to give sui'ety of the peace (Journals of tho House of Lords, 162G, 
Vol. III., p. 662). In 1675 the Commons agreed to a resolution of a similar 
character (Journals of the House of Common's, 1675, Vol. IX'., ji. 642); and 
in 1697 ngi’ood to a further resolution “'Jlial no member of this House has 
any privilege in case of breach of tho peace, or forcible entries, or forcible 
detainers” (Journals of the House of (..'ommonB, 1697, Vol. XL, p. 784). In 
1763 both Houses agreed to u resolution “ Tliat privilege of J'arliamont does not 
extend to the case of writing aud publishing sodilious libels, nor ought to he 
allowed to obstruct the ordinary course of laws in the speedy and etiectual 
prosecution of so heinous and dangerous an offence” (Journals of the House of 
Commons, 1766, Vol, XXIX., p. 689). A jieer or member of the House of 
Commons may he committed for an offence under the bankruptcy Act, 1886 
(46 & 47 Viet. c. 62), s. 124, in spite of the privilege of Parliament {lie 
Armstrong, Fx imrte Lindsay, [1892] 1 Q. B. 627 ; see also pp, 622, 658, anie), 
and may also he committed for a criminal or yKast-criminul contempt of court 
{Wellesley V. Beaufort {Duke), Long Wellesley's Case (1861), 2 Buss. & M. 639; 
see May, Parharaentory Practice, llth ed.,pp. 119—123; soe title Contempt 
or OoTOTj Attachment, and ( Committal, Vol. VII., pp. 620,321). In any case, 
however, in which a member of cither House has been arrested upon a cnminal 
charge, the ^ouse of which he is a member should be infgrmed of his arrest. 
This information is supplied to the House of Lords by means of a letter 
addressed by the magistrate by \vhom the member has been remmidod in custody 
or committed. When a true bill for an}' felony or misprision of felony ha.s 
been returned against a peer, information of the fact is supplied by tho judge 
of the court in which such bill lias boon retumod. As to the trial of a peer by 
bis peers, see 21 . 653, ante. Tho House of Commons is similarly informed of the 
aitest of one of its members by means of a letter addressed to tho Speaker. In 
the evout of tho condemnation of one of its mombers, the House is also joined 
in the same manner of tho nature of his offfince, and the duration of the 
sentence whir-h has been imposed upon him; and sec 11 . 667, ante, and pp. 787, 
note W, p. 791, jjwsf. 

• (J) ^e 1 IlathoU, Precedoiils of Parliament, od. 1818, pp. 112, 171, 174; see 

also the action taken by the House in tho cases of Mr. liulford and Mr. Ellice, 
' in 1826, Jbamale of the House of Commons, 1826, Vol. LXXXL, pp. 82, 87. 
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of the House of Commons and the officers of the two Houses of 
Parliament (c). 

, 1470. Witnesses who appear to give evidence before either House 
of Parliament, or before any Parliamentary committee {(/), and also 
counsel, solicitors, agents, and others who are engaged upon tlie 
business of Parliament (c), are protected from arrest or from any 
other form of molestation by the House upon whose business they 
are engaged (/). 

(r) Junes Act, 1870 (JJ & Viet. c. 77), u. 0, Sched. ; see also title JuBIES, 
Vol. Xyill., pp. 230, 231. Neither House any longer maintains for a member 
tho privilege of refusing to obey a subperna to appear as a witness in the 
courts of law; see I Jlatsell, Precedents of ParUameut, ed. 1818, pp. 96, 97,169; 
compare May, Parlianiontary Practice, 11th ed., p. 114. Each House, however, 
is careful to preserve its privilege upon this point in any case in which one of its 
members is required to give evidence before the other llouse of Parliament. In 
the House of Lords, there is a standing order which forbids any peer to go 
down to the Houso of Commons or send his answer in writing, or appear by 
counsel to answer any accusation there, upon penalty of being committed to 
the custody of the lUack Hod or to the Towoi; see Standing Orders of the House of 
Loi-ds (Public Business), 1902, No. 71. Tho House has also maiiitaiiiod that a peer 
who is not a lord of Parliament need not obey a summons to attend the House of 
(-ommons; see llpsolntion of the House of Lords in tho case of Lord Teignmouth, 
Journals^f tho Houso of Lorfs, 1806, Vol. XLV., p. 812. At the present time, 
when one Houso dcsims tho attendance of a member of the other House as a 
witness cither before the llouse itsidf or before one of its committees, the practice 
is to send a message requesting the House to which the member belongs to 
leave to the member in question to give evidence. If the member is willmg, 
leave is given to him to give evidence, and a message is sent to inform the other 
House of the fact. If either House desires au officer of the other House to 
appear as a witness before it, the same procedure is adopted, except that in such 
caso the message which is returned by the House to which the officer belongs 
mciel} states that leave has been giioii to the officer in question to obey the 
wishes of the other House, 

(d) Both Houses have tho p<iwei' to compel, if necessary, the attendance of 
witnesses ^Oosset v. Howard (1847), 10 Q. B. 339, 411, Ex. C3i.). In the llouse of 
Lords a witness is summoned by moans of an order signed by the Clerk of the 
Parliaments; in tho House of Commons, by an order signed by the Clerk of 
the House. For the method of serving such an order and wo proceedings which 
are taken in tho event of a witness refusing to obey the order of either 
House, see May, Parliamentary Practice, 11th ed., pp. 424, 425. 

(c) An officer of either House is protected from an'est withiu the preciuctM 
of tho House to which he belongs. He is also protected when engaged upon 
the service of tho Houso, and any interference with him when thus engaged 
will bo punished as a breach of privilege. Nor will either House permit one 
of its officers to be served with a subpoena by any court to givo evidence 
with regard to any proceedings in Parliament; or to be compelled to produco 
documents which are in tho custody of the House until he has received its 
pyrmiatiion. Formerly, the privilege of Parliament used to §,ttach to the 
jjiersoiial servants of poors and of members of the llouse of Commons, and also 
to other persons acting as their agents or upon their hehaV, and, consequently, 
no such persons might be arrested <»r otherwise molested whilst Parliament was 
sitting or during the time when the piivilege of Pailiament was in operation. 
This privilege was tacitly surrendered by tho House of Commons in 1770, when 
an Act was passed to prevent any stay or delay in the prosecution of suits 
against peers, membei’S of Parliament or their servants, by or under colour or 
pretenge of any privilege of Parhamont. A provision was inserted in this Act 
to the effect that the moasuro was not to subject the person of any memls^r 
of the House of Commons* to be arrested or imprisoned upon any suit or 
proceeding, but no such exception was made for the servants of members 
(Parliamentary Privilege Act, 1770 (10 Goo. 3, c. 60), s. 2). ^ 

(/} There is a sessional order of tho House of Commons aeolaring that it is 
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SKot. i. Each House will also tr(’.at it as a breach of its privileges if legal 
ClasslilcA* proceedings are commenced or other action is taken against any 
^0* person upon account of anything which he may have said, or 
evidence which he may have given, in the course of any proceedings* 
in the House itself or i)cfore ono of its committees (//). 

Freedom of 1471. The prinlege claimed by both Houses with regard to the 
speech, freedom of spo(!c}i in Parliameiit (k) is referred to elsewhere (i). 

R high crime and uusdoraeanour for any person" to^tiiiipor with a witnoHS in 
respect of his ('videiioe to be given before the Ibnise, and statiiig that the 
Houho will pr<»ceod with the utmost seventy against any such oireiider. A 
further sesaional order states that any witness who has given false ovideuco in 
any case before tbe Iloubo will bo punished with the utmost severity, hlvery 
person also who threatens or in any way punishes, damnifies, or injures, or 
atti!m 2 iiiS to jiunish, damnify, or injute, any jierson v,'ho mves evidence before 
either House, unless such ovideneo was given in bad faith, is guilty of a mis¬ 
demeanour under the Witnesses (rublic Infiuin’cs) Proteciiori Act, 1892 
{oH & 60 Viet. 0. (H), P. 2. An action for libel will not lie against a person in 
respect of evidence given by him before either ITouse of Pai liauient or before 
a committee of either House; seo O’oj/i/i v. IhncUy (1881), 6 Q. B. J). 807; title 
Libel and Blander, Vol. XVJII., i^p, G7s ct scq.' 

(jr) See resolution of tho llouso of (loninions ujion this aulijoot in 1818 
(Journals of the House of Oomraons, 181H, Vol. LXXriJ.,p, 389). • 

(/() Tho freedom of tho debates in the House of Jjords from cxtenial inter- 
fereiieo or control lius never been questioned. Tho (3ominons, as early as the 
itiign of Henry JV., obtained a recognition from the Crown of the freedom of 
the procoeiliiigfi in their House, when they succeeded iii inducing that Sovereign 
to annul the judgment which had been passed in tbe jirevious reign against 
01)0 of thfiir number„uiimed Hixey, who had liccn condomnod as a traitor 
lor introducing n Bill coudt'muiug tho excessive expenditure incurred by 
iUchai-d II. upon the Boyal Household; pee Jlotuli Parlmmcutonuu, Vol. ITl!^ 
B. 430. In the reign of Henry Vlll., an Act of Parliament (stat. (1512) 4 
Hen. 8, c, 8) wap passed to d<*clare null and void a judgment of the v^tannary 
Court {^veii against a member of the Ilou-^o of Commons named Strode, who 
had brought forward a Bill to regulate Ihe tin industry in Cornwall and had 
been fined and imprihoued in consequence. 1 )eP})ito these successful assertions 
of the fi-eedorn of its jirocecdings, the privilege of tho llouso in this respect 
was constantly attacked by the Tudor and Stuart kings, who chose to regard 
htat (1612) 4 Hen. 8, c. 8, as a particular and not a general statute. Tho 
attitude of the Oi'owu during this period was defined by the Lord Jveeper in 
1593, when, in confirming on behalf of Queen Elizabeth tho Speaker's usual 
request for the prinleges of the House, ho said: “ liberty of speech is granted 
you, but you must know what privilege you have; not to speak everyone what 
he listoth, or what comoth in his brain to utter; but your privilege is 
‘aye’ or *iio”’; see Parliamentary History, Vol. L, p. 883. in lfJ21 the 
Commons passed a resolution affirming “That every member hath freedom 
from all impeachment, imprisonment, or molestation, other than by censure 
of tho Uouse.itself, for or concerning any Bill, speaking, reasoning, or declaring 
of any matter or matters touching the Parliament or IWliameut business,’’ 
but, in spite of this las^rtion of their privilege, the Crown continued to take 
notice of the proceedings in the House and to punish members for speeches 
which they had deliver^ in Piuliament. After the Bestoration, in 1607, Sie 
Commons cairied a resolution declaring that stat. (1512) 4 Hon. 8, c. 8, was 
a general law extending to all members of both Houses of ParUament, and 
tliat it van “ a declaratory law of the imeient and necessary rights and 
privileges of Parliament” (Jonruids of the House of Cqjnmons, 1007, Vol. DC., 
ji. 19); and, by the Bill oi Bights (1 Will. & Mhr., sess. 2, c. 2, art. ?)), tnoy 
obtained a statutory guarautoc that their debated and proceedings iffiould not 
be Questioned m sny court or place outeide lailioment. Subsequent to tho 

(i) Por note (i) eee next page. 
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1472. It is within the power of either IJouho of Parliament, should 
it deem it expedient, to proliihit the publication of its proceediiij^s (Ar). 

In tile IIouBO of Lords, it is a breach of privilef'e (1) ior any person 
to print or publish anything relating to the pvocf.edings of tho 
House without its permission. 

The House of Commons, upon many occasions, has declarcid 
the publication of its procee-dings without the authority of tlie Housci 
to be a breach of privilege, and the House has never formally 
rescinded tho orders whicli from time to time it has made with 
regard to this subject (/«). 

passing of the "Bill of lligltts, there wore a fow instnneos dming tho oightoonth 
I'outury in which tho piivliege of the IIouso of ('’ominous with regard to tiee- 
dom ot speech was iufnnged, notably in tho cases of the older I’itt, who was 
dismissed from his cornetcyof hoiseiii 1735, and of (Jetieral Conway and Colonel 
llarre, who wore deprived of their commands in ITOl for spocehes dehvorod m 
the House of Commons against the (lovornment ot the day. 

(l) ScO titles Ji.vw AXl) riloeKDlMlK, Yol. lX.,"p. llil ; LiIIKL AN[) 

Slander, Vol XVI11., ]>. 

{I’) Tho standing Older of the House of Lords iijxm this sulijoct dates from 
l(i98; seo Journals of tho House of Jjords, lUHK-D, Yol. XVl., p. 391. Tho 
jealousy of the House of Commons with regard to the piivaoj' of its jiroceedings 
dates fi’cftn tho Long I’urliamenfr, and was due to tho .infagonisni whmh existed 
between tliat assembly and the lung. Tho object of the House at that time wins 
to prevent its own memhei's or ofliccra fixim supplying tho King with information 
wliich might incriminate itsineinhcis; seo Resolutions of tho 1 louse of (Jommons 
of tho 13th July, Kill (Journals of tho House of Commons, 1(541, Vol. II., 
]). 209). It was not until after tho Revolution of 1()S9 that the House enmo m 
contact with unofficial roporl('r.s who furnished, for the news lettm’s of the daj% 
repoits, often projutlicod and generally inaccurate, of tho proceedings of the 
Commons, In 17.3S tho Ilouso])ass(‘d a resolution staling that it was “ an high 
indignity to, and a iiotonous breach of jinvilege of, this House, for any news 
writer, in letters or other papeis (as minutes, or under any other denomina¬ 
tion), or for any printer or ])ubl[shcr of any printed newspaper ot any 
donomiiiatiou to insert in tho said letters dr pajiers, or to give therem any 
account of tho debates or other proceedings of this House or nuy committee 
thereof, as well during tlie recess, .as Uio sitting of I'arliamout; and that thi.s 
House will proceed with tho utmost severity against such offondere ” 
(Journals of tho House of Coimnoiis, 1738, Vol. XaUI.,]>. 14S; Parliamontary 
History, Vol, X., ]>p. 799—811). This resolution was repeated iu 175!! and 1762 ; 
see Journals of the House of Commons, 1753, A'ol. XXVI., ]>. 7'»4; 1762, 
VoL XXIX., pp. 200, 207. ISut, in spito of tlie attitude of tlie House, 
unofEcial reports of tho proceedings of tho House of Commons were still })ub- 
lished, and iu 1771, during llio distiu-banoes caused by John Wilkes, tho claim 
of the House to foibid the publication of its debates led to a struggle between 
the Commons and the City of London which, although it insulted in tho 
committal to prison of the Lord Mayor and two aldermen, practically put an 
end to the attemjits of the House of (5omraons to pi event the publication of its 
debates. For a historical summary with i-egard to tho publication of debates, 
see Redlich, Procedure of the House of Commons, Vol. II., pp. 36—38. « 

'(/) Standing Oiders of the House of Lords (Public Rusinoss), 1902, No. 80. 
There has been a reporters’ gallery in the House of Lords since the 15th 
(jetober, 1831; seo May, Parliameutary Practice, 11th ed., p. 73, n. Since 
1889, an official reporter has been accommodated with a seat in the House 
itstdf immediately behind tho clerks at the table. Since 1908 the official 
rd^orterhas been em]Eoyed ip the direct sotvice of the House; see Journals 
of the House of Lords, 1908, Vol. CXL., p. 285. 

(wi) Although, since 1835, when a gallery of tlie House was set apart lor the 
use of the Press, it has tacitly poimitted the presence of unofficial reporters at 
its debates; see May, Parliainontai’y Practice, lllh ed., p. 73, n. Since 
1908 the debates of the House of Commons, like those of the other House, have 
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At the present time, however, neither House will consider a 
report of its proceedinp^s in a newspaper or other publication to be 
a breach of its privileges, unless such report is manifestly, 
inaccurate or untrue (»). 

Each House regards a report from any one of its committees as 
l)eing strictly privileged, and will punish any person who publishes 
or causes to be published, any such report before it has been 
presented k) the House (o). 

1473. Both Houses used to exorcise a rigorous control with regard 
to the admission of strangers, and, by the custom of Parliament, no 
stranger is supposed to be present during the sittings of either House. 

In the House of Lords, there is a standing order which prohibits 
any persons but those who have a right to be in the House to be 
present whilst the House is sitting (p); but this order is ))ractically 
obsolete, as the House recognises the presence of strangers in 
another standing order, by which it permits them to reinain in the 
galleries and the space within the rails of the 'J’hrono, even whilst a 
division is in progress (</). 

The House of Commons also, as a rnle, no longer attempts to 
prevent strangers from being present at its sittings. Put the 
House is careful to preserve its privilege of maintaining the privacy 
of its debates, l)y empowering the Speaker or the Chairman 
if the House is in Committee, when he is in the chair, at any time to 
order the removal of strangers from any part of the House, and it 
is also open to any member of the House, during a sitting of the 
House or when the House is in committee, to take notice that 
strangers are present. In such a case the Speaker or the Chairman, 
as the case may be, must put the question “That strangers be 


been reported by repoi tore in tbe direct service of the llouee. The proceedings 
of each day are published on the following day. 

(») The proprietor of a newspaper is not liable for publishing a faithful 
reixtt’t of a debate in Parliament in his newspaper; see Wason v. Witlter (1868), 
L. R. 4 Q. B. 73, 89 ; title Lthel and Siander, VoL XVIII., p. G98. 

(o) See resolution of the House of Commons on this subject (Journals of 
the House of Commons, 1837, Yol, XCIL, p. 282; compare May, Parlia¬ 
mentary Practice, 11th ed., pp. 74, 7o, 416). All reports and proceedings of 
either House are also privileged in another way, inasmuch as any civil or 
criminal proceedings which have been commenced against any person for 
publishing any papers printed by order of either House of Parliament must 
be stayed upon the dcuvery of a certificate and affidavit to the effect that 
such publication was by order of either House of Parliament (Parliamentary 
Papers Act, 1840 (3 & 4 Viet. c. 9), s. 1; see title Lidel and Slander, 
Vol. XVni., p. 683). It has been held that a person who without maUce 
publishes an exb'aCT from a command paper (see note (0i p. 618, ante) 
presented to Parliament is protected by the Parliamentary Papers Act, 1840 
(3 & 4 Viet., c. 9), against any action for libel in respect of such extract; see 
Mangena v. Wright, [1909] 2 K. J>., 958. 

[p) Standing Orders of the House of Lords (Public Business), 1902, No, 8. 
There are further standing orders which }irohibit any doorkeeper attending the 
Bjouae from presuming to come or stay within the doors* of the House WhUe it 
is sitting, unless particularly ordered to do so, and forbidding any person, unless 
a nobleman or attendant of the House, from coming into the lobby or a 
comndttBe room; see Standing Orders of the House of Loi'ds (Public Business), 
1902, Nos. 9,10. 

(g) Ridt, No. 32. 
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ordered to withdraw?” without permitting any debate or amend¬ 
ment (r). ^ Strangers are allowed to remain in the galleries of the 
House whilst a division is talcing place, but aro required to with¬ 
draw from below the bar. 

1474. Every peer is an hereditary counsellor of the Sovereign* 
and as such may claim the right of individual access to the person 
of the Sovereign (s). 

The privilege of access to the Sovereign which is claimed for the 
House of Commons by the Speaker at the beginning of every Parlia¬ 
ment (a) is a collective right, and enables the House as a body to 
accompany the Speaker whenever an address is presented to the 
Sovereign by the whole House (h), but does not enable an individual 
member to claim access to the Sovereign (c). 


Stb-Sect. 3.— Pi'niJeijes Peculiar to the House of Lords. 

1475. Members of the House of Lords are entitled, either as lords 
of Parliament, or as peers of the realm, to certain privileges, 
namely:— 

(1) It is the right of peers to he tried in full Parliament, or, 
in case Barliament is not sitting, in the Court of the Lord High 
Steward, upon any charge of treason, felony, misprision of treason, 
or misprision of felony (</). 

(2) The House claims that peers and lords of Parliament, 
whether they be plaintiffs or defendants, are to answer and bo 
examined in all courts upon protestation of honour only, and not 
upon the common oath (c). 

(3) No oath is to be imposed, by any Bill or otherwise, upon 


(r) Standing Ordcruof the House of (AmmonB (Public Ijusincss), 1911, No. 90. 
In 1908 the Spoukor, in consequence of disturbaucee, caused the strangers’ 
gallery and the ladies’ gallery to he closed to the public, and the.so galleries 
were not reopened until the following yeai’. Members are forbidden to 
introduce strangers into any part of tho House or gaUerj’ appropriated to 
members of tho House whilst the House or a committee of the whole House 
IS sitting, and the Sorjeunt-at-Arms is empowered to take into his custody any 
stranger who is in any put of the House appropmtod to members, or who 
misconducts himself in any part of the House to which he has been admitted, 
or refuses to withdraw when ordered to do so; sec Standing Orders of flic 
House of Commons (Public Business), 1911, Nos. 88, 89. Por a summary of tho 
attitude which has been adopted by the House of Coiumoiis with regard to tho 
admission of strangers, see Bedlich, l-*rocedure of the House of Commons, 
Vol. n., pp. 34, 30. 

(«) See First Eeport on the Dignity of a Peer of the lloalm, 20t1i May, 1829, 
p. 14 j see also Pike, Constitutional History of the House of Ijords, pp. 251— 
254 ; see title ConsTiTDTlosrAL L.AW, Vol. VI,, p. 391. 

(o) See p. 694, ante. 

(b) See p. 694, ante, and p. 804. post. 

(c) Individual members of the House of Commons have access to the person 
of the Sovereign, if they happen to be Piivy Councillors or members of tlie 
Boyal Household. 

i (dj Standing Orders of the House of Lords (Public Business), 1902, No. 72; 
see pp. 653, 664, a«fc; titles. Constitutional Law, Vol. VI., pp. 362, 361; 
Courts, Vol. IX., pp. 19, 26; Criminal Law and Procedure, Vol. IN., 
p. 270. 

(e) Standing Ordere of the House of Lords (^blic Business), 1902, No. 74; 

,606 p. 652, ante; but see title Evidence, Vol. XTIL, p. 692. 
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Sect. 2. 

Classifica¬ 

tion. 

I'rivilcf'cs of 
th<’ House of 
Lords. 


Voting by 
proxy. 


peers the refusal to lake which entails the loss of tlieir places or 
votes in Parliament, or curtails the liberty of debate in the House of 
Lords (/). , 

1476. Tlie Ilonse of Lords has successfully proved its right to 
insist upon a writ of summons being sent to any peer who is 
qualified to receive it (//), and the House has also established its 
riglit to decide, if it deems it advisable, whetbe.r or not a newly- 
created jicer is entitled to sit and vote in the House of Lords (/i) ; 
this latter privilege, however, does not empower the House to decide 
u])on tlie validity of tlio claim of any person to a peerage which is 
already in existence or to a peerage wJiich is in abeyance, unless 
such claim is referred to it by the Crown (i). The House of Lords 
lias also ])Ower to decide various inattors Avilli regard to Scottish 
and Irish peerages (A). 

4 

1477. The privilege of voting in a division by proxy, of which in 
the past use was constantly made both by lords sihritual and lords 
temporal (0, although it has never been surrendered by the Iloustj 
of Lords, has not been exercised since when the House, 
acting upon the report of a committee appoiiile.<l in the previous 
year, agreed to the adoption (>f a standing order by which the 
practice of calling for proxii'S on a division was discontinued (»<)• 


(/) Standmg Orders of tlio House of Lords (I’uLlic Business). 1!I0U, "No. 75. 

(;/) Heo the ciisc of the Kirl of Bristol in KIL’l!, .Tom mils of fho House of 
Lords, 1()2G, Vol. Ill, p. TjUT. As to tho right by whieh ii poor receives a vf^rit 
of HUiumons to sit and voto in the House of Lords, see (itlo I’eekaoes akii 
Hionittks. As to tho modern ])racli<'0 by wliicli a peer jimves his right 
to rocoivo such a writ, see p 02:1, aiifr. 

(/i) Tho House of Lords sucetsssfully a^scr^od its privilege' u])im this point in 
1856, when it refused to allow Sir .r.imos Baikc, Avho had been created Baron 
Wensleydalo "for and dining tho term of his natural life,” to sit in tho llnuso of 
Lords. Upon this occasion, tho letters patout creating tho now poor wore 
ixd’orred by tho House to the Oomniitteo for 1'rivilegos, which luportod “ that 
neither the said letters patent, nor the said leftors patent with tlic usual writ of 
summons, onahle the grantee to sit and vote in I’.irhaiiient.” This ropoit was 
agreed to by tho House, after tho Oovenuiient of tho day had intimated that 
they would not opjioso its coiihnnation ; poo Journals of Iho House of Lords, 
185(5, Yol, LXXXVIll., pp. .'is, 39; soo also rarliamentory Dobiites (Third 
Sorios), Vol. UXL., pp. 1289-1311. 

(() A. claim to a ])eorago or n request for tho determination of a peerage in 
abeyoiieo musl. bo presented by means of a petition through tho Secirotary of 
Btale for the Homo Lopartinent to tho Grown. Any such claim, together with 
a rejiort froia tho Attorney-General thereon, is usually presented by command 
of the Grown to the House of Lords. It is then refon-ed by tho House to the 
Gommitteo for Privifeges, which reports to f ho House whether or not the claim 
has boon established : see p. 6'1], ajifr ; see also Journals of the House of 
Lonls, 1892, Vol. GXXTV., pp. 121, Ml, 188, 207; 1900, Vol. OXXXH., 
pp. 387—:18‘»; Boe titles CoxbiiTUTio.XAL Law, Vol. VI., p. 457; Peerages 
AJfJi Dignities. 

(/'■} Soopp. 621, 626, a«fe. 

(/) For a short account of fho origin and history 6f voting by proxy,*s«o 
Pike, Oonsf,itutional History of tho House of Lords, pp. 24.'5—215. 

(m) Standing Orders of the House of Loi*d8 (l^ibho Biisiuoss), 1902, No. 34. 
The order provides that two days’ notice shall bo given of any motion for its 
suspension.^ Various standing orders are still in existence for the regulation 
and limitation of the use of proxies; see ibid., Nos. 104-—110. 
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StiB-Seot. 4 .—FriviUtfei Pecidfttr to tlif. ITotm of Cominmts. 

1478. In addition to poasossiii'r a complete control over the regu¬ 
lation of its own proceedings and the conduct of its members (n)» 
Ihe House of Commons claims the exclusive right of providing, as 
it may deem fit, for its own proper constitution (o). 

1479. Although the House of Commons has resigned its right to 
be the judge in controverted elections (;>), it retains its right to 
decide upon the (pialificiitions of any of its members to sit and vote 
in I’arliament. 

If in the opinion of the House, therefore, a member has con¬ 
ducted himself in a manner whic.h renders him unfit to serve as a 
lut'inber of rarliauient, he may be expelled from the House (q ); hut, 
unless the cause of his expulsion by the Honso constitutes in itself 
a disqualification to sit and vote in the House of Commons, it is 
open to his constituency to re-elect him (r). 

The ex])ulsiou of a member from the House of Commons is 
effected by means of a resolution, submitted to the House by means 
of a motion upon which the question is proposed from the chair in 
the usual way (s). 


(») See Bratllamjh v. Gosset (188^), 12 Q. B. I). 271 ; BurthU v. Ahhot (1811), 
14 East, 1, 1 JiS; llnullanqh v. Btalanc (188;3), 47 L. T. CIS. lAjr tho rules which 
regulat/O tho jwcK'Oilurft of ilobuto and Jbr tho powers which tlio IFouso cuni'ers 
upon tho Speaker and the Chairiiiaai, us tho cu^e iiiuv bo, to jaaiutain oi*der iu 
tho House 01 in a eoininittoo of tho whole House, .see pp. H7s—(JSl, atde. For 
tho privilofFoa claiiiied by tlio House of Coiunioiis with rc.'ard to the couti’ol of 
taxation and public oxpuiiditure KPuer.ilIy, koc p]) 792—791, jmt. 

(o) FortiU'i’ly, the House used to claim an exclusive ripht to decide all mutters 
touching the election of its own inerabcrH, and used itself to be tbo judge in all 
I'ontrovortod olcetioiis, but, in 1808, it delegated its autboiity in tliPMi mattors 
to tho courts of law. A petition against tbo return of a member to tho House 
of Ooinuions is ]nesonted to the High Court of Justice, and the case is tried in 
tho borough or county in which the election took place, in England by two 
judges of the High Court, in Hrotland by two judges of the Court of Session, 
and in Ireland by two judges of tho High Court; seo I'arlianieutar}' Eloetions 
Act, 18G8 (81 & 82 Viet. c. 12r>), as amended by the Parliamentary Elections 
and CoiTupt Practices Act, 1879 (42 & 48 Viet. c. 75), s. 2; CoiTupt and 
Illegal Practices Provenlion .Vet, 18S8 (4(3 & 47 Viet. c. 51), a 70, and ths 
Exjiiring Laws Continuance Acts (see Expiring Laws Contmnanco Act, 1911 
(1 & 2 Goo. 5, c. 22)). For the method of procedure, si'C title Elkoj’IoX'S, 
Vol. XI I., pp. 408—488. AVith respect to the rota of judges, seo also 
Judicature Act, 1881 (41 & 46 Vict. c. 68), s. 13. 

{])) Seo note (o), supra. 

Iq) Menibers nave been expelled from tho House of Coinmon,%U 2 )on various 
grounds, e.g., as being rebels, or as haying been guilty of forgery, of perjury, 
of misaiipropriation of public money, of wn’uption in tho administration of 
justice or in public offices, or in tho execution of thoir duties as membore of th® 
IHouro, or of contempts and other offoncee against tho House itself; sen May, 
Parliamoutary Ih-actico, 11th ed., pp. 56—58. 

(r) See the case of John Wilkes iu 1769, Journals of tho House of Commons^ 
1769, Vol. XXXn., lip. 228, 229. Comiiaro also llie case of Mr. Eradlaugh in 
1882, when no question ns to^tbe validity of his olectiou was raised upon his 
re-election to the House by t^je electors of Nortliamptou after his expulsion from 
the House of Commons; see Journals of tho House of Commons, 1882, 
Vol. CXXXVII., p. 62. 

(e) In a case in which a member has been tried and convicted for a mis¬ 
demeanour in a court of law, the judge who presided at the trial and gave 
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1480 . When, during the course of a session, a seat in the House of 
Commons becomes vacant by reason of the death (t) or expulsion (tt) 
from the House of one of its members, or of his accession to the 
peerage, or of his accttptauce of an office of profit under the Crown(tt) 
or other office which disqualifies him from continuing to sit or vote in 
the House of Commons, tbo House, upon motion made (ir), orders the 
Speaker to issue his warrant empoAvering the Clerk of tlio Crown in 
Chancery, or the Clerk of the Crown and Hanaper in Ireland, as the 
case may be, to make out a new wiit to fill the vacancy 

1481. Wbeu a vacancy is caused owing to a member of the House 
being placed in a lunatic asylum, the Speaker, as soon ash.3receives 
the usual certificate informing him of the fact (//), sends it to tbe 
Commissioners in Lunacy (a), whose duty it is to furnish liiiii with two 
reports as to the mental condition of the member in (piestion, the 
first at the date of the receipt of the certificate by the Speaker, tho 
second after the lapse of six months. 

If tho second of these reports is to the effect that the member is 
still of unsound mind, it is the duty of the Speaker to lay it upon 
the table of the House and to issue his warrant directing tho Clork 
of the Crown in Chancery, or tho Clerk of the Crown and Hanaper 


Bentence iiiforiD.s tho tS[)cakcr hy letter of tlie offence for which tho menihor 
has been convjcted, and of tho tciui of imprisonmont to which he has been 
h-entenced. The .Si)eakor, as soon as possilile, informs the House of the receijtt 
of this letter, and a motion is then made that an humble addi’oss be pi’esonted 
to His Majesty yrayinj; him to give diicctioiis for a copy of the lecord of the 
trial to be laid before the House. On some subsequent day tho letter addressed 
to the Speaker by tho judge is taken into consideration by the House, after 
which a motion is made tor the exjmlsion of the convicted member. As to 
informing the House of the arres't of a member, see note fa), p. 780, ante. 

(t) See p. 602, ante. 

(it) Pee p. 787, nnte. 

(v) See ]). 662, a?i/e. 

M A motion of tins kind i.^ u.sually made by one of the whips of the party to 
which the lute mombor belonged, l^o notice in ordinary cases is required for 
such a motion, which may ho made iniincdiatelj' after prayers on any sitting 
day, or as soon as private business has been disposed of, or at the conclusion of 
questions to members; as to these stages, see pp. 676— 677, mle. If the vacancy 
has been caused, however, as a result of a report from the judges appointed to try 
an election petition (see note (v), ji. 787, mnte), notice of a motion to move for the 
issue of a new writ has usually been required, a sessional order being made for 
the purpose; and, in cases where notorious bribery and corruption have heon 
shown to exist, tho issue of a new writ has constantly been suspended by tho 
House to enable the institution of further inquiries and, if necessary, the 
disfroochisemeut of the constituency; see May, Parliamentary Practice, 
11th ed., p]>. 660—662. Tho investigation of corrupt practices m an election 
is entrusted to a commission of inquiry which is appointed by the Crown 
upon an address from both Houhos of Parliament (Election Commissioners Act, 
1852 (15 & 16 Vict. c. 57), s. 1; see title Electioks, Vol. XII., pp, 463—472). 

(x) 8co title EjOBCTloys, Vol. XII., pp. 257 et aeq. At tho beginning of every 

now se&sion, the Speaker is requvod to appoint, for the duintion of the Parliament, 
cer^n niemhors of the House to execute his duties with regard to the issue of 
writs in the event of his death, vacuiiou of seat, or absence fioni the qountry. 
The momhors thus appointed must not exceed seven nor ho fewer than three in 
number (Kecess Elections Act, 178i (24 Geo. 3, sess. 2, c. 26;, s. 5). ^ 

(y) See p. 656, auic, 

{a) For the Commissioners in Lunacy, see title Lvstatics and Psbsons of 
Xjusoviro MU’D, Vol. XIX., pp, 466, 467. 
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♦ 

in Ireland, as the case may be, to issue a ^vrit for the election of a 2. 

new member (6). Classifica- 

1482. During a prorogation or adjournment of tho House the 
Speaker may issue his warrant empowering the Clerk of the Crown i’ower to fill 
in Chancery, or the Clerk of the Crown and Hanaper in Ireland, as 
tho case may be, to make out a writ for the election of a new 0 /° 
member in the following circumstances (c):— » inijouinnirnf. 

When a vacancy is caused by the death of a member, or by 
his accession to the peerage, or by his acceptance of an office which 
necessitates his resignation of his seat in the House of Commons (rZ), 
during a prorogation or an adjournment, the fact is brought to the 
notice of tho Speaker by means of a certiticate, signed by two 
members of tho House and sent to the Speaker, requesting him 
to issue his warrant authorising the making out of a writ for the 
election of a new member. 

Upon the receipt of a certificate of this kind, the Speaker may 
issue tho necessary warrant, subject to the following restrictions 
and conditions, namely; (1) the warrant must not bo issued until six 
days after the Speaker has caused notice of the receipt of the 
certificate to ))e published in the London (iazettc; (2) the return of 
tho W'rit^f tho late member must have liecn brought into the office 
of the Clerk of the Crown in Chancery at least fifteen days before 
the end of the last preceding sitting day of the House; (8) sufficient 
time must be allowed by the applicants for the issue of a new writ 
to allow of its being issued before the day appointed for the next 
meeting of the House ; (4) the >Speaker’s warrant must not lie 
issued if a petition was pending against the election of the late 
member at the time when the House was adjourned or prorogued ; 
and (5) in the case of a vacancy caused by the acceptance of office, 
the member w'ho accepts such office must notify his acceptance 
thereof to the Speaker either in writing under his hand or by 
countersigning the certificate which is sent to the Speaker. 

When, during a prorogation or an adjournment, a vacancy is 
caused by reason of a member being adjudged a bankrupt, tlio 
usual certificate is sent to the Speaker by the court (e), upon the 
receipt of which the Speaker must cause notice of it to be published 
in the London Gazette, and, after six days from the date of such 
publication, unless the House meets before the expiration of 

(h) Lunacy (Vacating of Scats) Act, 1886 (49 & 50 Viet. c. 16). It would 
apjpeuT that the Speaker can only issue his warrant for tlie making out of a new 
wnt under the provisions of this Act whilst tiie House is sitting; see May, 
Parliamentary Practice, 11th cd., pp. 637, 638). * 

(c) Recess Elections Act, 1784 (24 Geo. 3, boss. 2, c. 26); Election of Members 
during Recoss Act, IB-IS (21 & 22 Viet. c. 110), as amended by the Elections in 
Recess Act, 1863 (26 & 27 Viet, c. 20); and Bee the text, tnfra. 

(d) A new writ cannot be issued during a recess, if a member vacates his seat 
during such recess by reason of his acceptance of any one of tho following 
offiBes, pamoly, the oAieo of s^wurd or bailiff of llis IVCajesty’s three Chiltoi’n 
Hundreds of' Stoke DesbnrQUgh and Burnham, or of the manor of East 
Hendred, or of the manor of Northstead, or of the manor of Hompholmo, or of 
escheaior of Munster (Election of Members during Recess Act, 1858 (21 & 22 
Viet. 0 .110), s. 4). 

(e) See title Baitsbupicy and Ixsolvbkox, Vol. II. p. 88, note (a). 
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Parliament. 

this period, he may issue his warrant for the making out of a new 
writ(/). 


Sect, 3. —Procedmr jor ICtiforcemeiit of Prii ilaje etc. 

1483. The procedure with which the two Houses enforce a due 
olwervanco of their privileges and punish any breach of them is 
practically th(‘ saiue. (<]). 

Wluii] any alleged breach of its privileges is reported to either 
ITonse, it is the practice of tho Uouko whose jirivilegcs have been 
at lacKed to send for the offender to answer the chai’ge of contempt. 

1484. In the House of Lords, an order is usually made l)y the 
House for the f)ersoi] charged witih the breach of privilege to 
attend at the bar of the Houstt di). If ho refuses to attend, a 
further ord(‘v is made for him to be attaclicd by the (leutlemaii 
Usher of the JiJack Hod (i) and to be l{e])t in that officer’s custody 
until the House makes a fiivllier order AVith regard to him. When 
the offender is brought to the bar, be is examined })y the Lord 
Chancellor and is dealt witli as the Wouso may direct. He may 
be either committed to tin' custody of tlio Contieman Tosher of tlio 
I^laclv Hod (A) or K'inimanded and dischai’ged upon paymeftt of fees. 

1485. In the House of (’ommons, an order is mado by the 
Ifouso for the offender to attend at the bar of the House to 
answer Ihc charge of (loutempt (/). If bo refuses to obey, a further 
order is made empowering the Speaker to issue a warrant to the 
Berj<‘anfc-at-Arms giving authority to him to luiug tlio offender in 


(/) llimkrupL y Act, ISS.'J (KJ iX IT Viet. c. Oi*), s. .‘W, iJaukruptc.y Frauds 
and Bisahilitics (Scotland) Act, 18S1 (-17 & IS Vii't. c. io), s. 0; Bankruptcy 
(Ireland) Amendment Act, 1S72 (3.5 & 33 A'ict. c. nS), ss. 42, 43, 41. 

{(/) As to Buch pinnshnuait, seo title CoNTKMi'r op C^nTiiT, ATTAOHMENr, 
AM-> C’oujM iTAr., Vol. Vll., pp. 31S ct seij., sooalso May, ParlianiontaryPinctice, 
nth ed., j). G3, 

(A) The order, -which is signed by the Clerk of tho I’arHanu'nts, i.i merely u 
summons to the offender, anddctes not state the nature of tho broach of privilogo 
which he has committed. 

(i) The House of Jiords may commit an offender eitlier for a definite or 
indefinito pericsl, and, in neither case, is a prisoiu'r who has been committed by 
the House released by a i)r()r'>gati()n of rarliuiucnt; see I Anson, Law 
and Custom of the Constitution, 4th ed., p. 232. Tlio courts will not dis- 
churgo H person, w’ho has been imprisoned by tho House of Jjords, by a writ of 
AnAtos airji^ (ii. v. /'Voiucr (iTliit), 8 Term Rep. 314; see title (’kown Pkao- 
'I'K'K, Vol. ?C, pp. 48, 52). liolh Houses used formerly to impcise lines njion 
uffendors in additiivi to committmg them to prison; seo May, Parliamentary 
Pi.u'tu'e, lltli cd., pp. 91—93, Tho last instance m which the Commons 
iinpiised a lino was in the case of 'fhomas White in 1666; see Journals of tho 
House of Commons, 1666-7, Vol. VIII., p. 690. t 

{k) Tho House of Lords will not allow any interfei’cnec with its officers or 
other pel .sons entrusted with tho carrying out of its orders, and upon sevoral 
occasions has piuiished for contempt pt'rsoiis who hava attcniptod to ^o so, or 
who have taken action against an agent of tho* Uouro for tho performance of 
duties entrusted to him by the House; see Joufnals of tho House of Lords, 
1827, Vol. LIX., pp. 199, 206. 

(Z) If the person whose conduct has been complained of is a member of the 
House, he is ordered to attend in his place. 



, Part VII.— Privileges op Parliament. 

custody to the bar (m). \V]u;n the ofifeiulor appears at tho bar he 
IB examined by the Speaker and is dealt with as tho Mouse may 
^direct (w). Ho may be either sent to prison (o) or discharged aftor 
receiving a reprimand or admonition from thi) SjK'aker {p). 


Part VIII.—Relations between the Houses 

of Parliament. 

Sect. 1. —In Gennal. 

1486. Under any Constitution which recognises two independent 
Houses of Parliament, each enjoying distinct powers and privileges, 
circumstances sometimes must arise to cause disagreement between 
the two branches of the Ijegislature. Without attempting to inquire 
into the political and social causes which from time to time have 
led to disputes between the House of Lords and tho House of 
Commons, and have materially affected the relative positions of the 
two JIoiAses ( 7 ), it is sufficient here to deal with the principal matter 


(jjj) Under the Sj)ealirr’8 warrant a honsi' may bo broken open in order to 
effect an an est {Hm (hit v. Ahhot (1S17), 0 J low, 105, II. L ), but the officers of the 
UouRO actiii" upon such wiirraut have no right to leinani m a hoiiso aftor they 
have searcliod )t [llomml v. Hoi-seii (1842), Car. & M. 880). Any resistance to 
tho Serjcant-iit-Ajrnis in tho execution of his duties is treated by tho House as 
a broach of its piivilegos, and the porsou who resists may bo punished for 
contempt. The ci\il authoiitics must n.^sist the rfoijcant-at-Arins when he is 
entrusted with the Speaker's warrant to take any persun into custody'; rop kfay. 
Parliamentary Practice, 11th ed , pp. UO, 87. If an arstum is brought against the 
Herjoant-at-Amis for any act wiiioh ho may have done by order of the House, 
the matter is reported to tho Houso, and an order is usually made giving the 
Serjeant-at-Arms leave to plead and defend the action; see fjines v, ihtmli 
(Loul C'.) (1862), 19 L. T. ( 0 . s ) 8G4, Jouruals of tho House of Commons, 1852, 
Vol. evil., pp. (i4, 88, and r>r<(<Jlau(]h v. (io'^set (1884), 12 Q. 11. D. 271; Joimnals 
of tho Houso of Commons, 1883, Vol. OXXXVIll., pp. 381, 370. 

(i/.) If tho offence is a slight one, tho House sometimes resolves to proceed no 
further in the matter: in such a case, the resolution of tho House is communi¬ 
cated to tho offender by the Speaker, and he is discharged from furlhei 
attendance wilhout receiving a reprimand. 

(a) During tlio session the courts will not discharge, by a writ of habeas corpvs, 
a member or any other person who has been committed by the House for a 
breach of privilege [Brass Crosby's Case (1771), 2 Wm. Bl. 754 ; B. v. IJobhaiise 
(1820), 2 Chit. 207); nor can the courts hail any person who has been thus 
committed [Murray's Case (1751), 1 Wds. 299). When a pt rson is^sent to prison 
by tho House of Commons as a punishment for contempt, no penod of imprison¬ 
ment is fixed by the House. As a rule, the offender is ko*pt in prison until he 
presents a petition praying for his release and expressing his regret for his 
behaviour to the House. He is then brought to the bar of the House, and dis¬ 
charged after receiving an admonition from the Speaker. A prorogation of 
Parliament has the effect of releasing immediately any jierson who has been 
iumrisoned upon an order of the House of Commons. At the present time, no 
order Is made by the*Hou8G*for the payment of foes by an offending person, 
unless the circumstances of tthe case are exceptional. 

(p) In former times, the offender used to kneel whilst receiving a reprimand 
from either House, but this is no lunger the practice. 

(g') See Eedlich, Procedure of the House of Commons, Vol. II., pp. 79—88; 
May, Parliamentary Fraotioe, 11th ed., pp. 436 —443. 
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which has led to differences of o))inioii between the two branches of 
the Legislature, and has largely influenced the procedure of Parlia¬ 
ment namely, the control of public money. , 

The Parliament Act, 1911 (r), has considerably altered the 
position of equality in matters of legislation which previously 
existed between the two Ilt'uses, by furnishing a statutory remedy in 
favour of the IFouse of Coniinous in cases of disagreement with the 
other House. Hut although that Act(r) has made it possible in 
certain circumstances for a Bill which has been passed by the 
House of Commons to become law in the course of a single Parlia¬ 
ment without having been agreed to by the other House, yet it 
must be borne in mind that the Act only affects the established 
procedure of Parliament in eases w’here an absolute deadlock has 
occurred between the two Houses, and expressly states that none 
of its provisions shall diminish or qualify the existing rights and 
privileges of the House of Commons (»). 

The following paragraphs, therefore, state tlie privileges to which 
reference is made, and explain the attitude of the House of Lords 
and the practice of Parliament with regard to them {i). 

Sect. 2. —Control oj Puhlie Money. 

1487. [iV(9/’..—It would be inappropriate to the purpose of 
this Work to enter controversially into the political and historical 
question of the right of the House of Lords to deal with finance 
in any way whatever. Until the preamble of the Parliament 
Act, 1911 (r), is acted upon, one must wait to see whether the 
interference of the House of Lords may be authorised in any 
way.— Halsiutrt.] 

1488. The privileges which the House of Commons claims with 
regard to the control of public money may be summed up under 
the following heads, namely :— 

(1) That the Commons grant demands for money made by the 
Crown, and consequently that all Bills for granting aids and supplies 
to the Crown must originate in the House of Commons («); 


(r) 1 & 2 Geo. 6, c. 13; as to the proyisions of which with regard to the 
curtailment of the powers of the IIouso of Lords, see pp. 722, 776, ante, 

(s) Parliament Act, 1911 (1 & 2 Geo. 6, o. 1.3), s. 6. 
u) See the l»xt, in/ra, and pp. 793, 794, poet. 

(u) In the early d|ys of pu'liamentary government, each estate of the realm 
used to make its own grant when an aid was demanded by the Crown (see 
3 Hatsell, Precedents of Parliapaont, ed. 1818, pp. 95—97). The clergy continued 
to tax themselves in convocation until 1664, but from an early date the Lords 
and Commons appear to have made their ^ants jointly, and in the reign of 
Sjehard IL grants made to the King are t^ady descrio^ as grants made by 
the Commons,with the assent of the Lords (see Pike, jDonstitutional Hjsi^ 
of the House of Lords, p. 339). in the followiugp reign, as a result of aliispute 
between the Ijorda and Commons, the doctrine that supplies shoold be granted 
to the Crown by the Commons with the assent of the Lords was definitely 
agreed to by the King (see the duciunent entitled Indemnity of the Lords and 
Oommuns, 1407, Botuli Parliamontomm, Vol. III., p. 611). From tbis^ time 
onwards tiie Commons constantly asaer^l that the right to grant supplies to 
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(2) That it is the sole right of the Commons to impose and shot. 2 . 
remit taxes, and to frame Bills of supply in such a way as to Control of 
securo their right to grant aids and supplies to the Crown in Public 
luch manner, measure and time, as may seem advisable to them ; 
and consequently that the Lords ought not to amend or alter any 
grant which has been made by the Commons (a); 


the Crown was their prlvilcfrc'. As early as 1581 the Jouraals of tlio House show 
that the Commons cluiiupil that a subsidy Bill was on a didoreiit footing to 
any other Dill, and that it was their privilege that u Bill oi this description 
should he sent back to the House of Commons after it had been passed by the 
Lords in Older that it might bo brought up by the Speaker to receive the Koyal 
Assent (see Journals of tho House of Commons, 1581, Vol. L, p. 136). In 
1628 the Coram<m.s sueceedod in establishing a distinction between the preamble 
of such Bills and other Bills, which has continued over since. In that year 
tho House of Commons appointed a committee to draw up the preamble to a 
Bill for granting a subsidy to the Kmg, and the words “Most Gracious 
Sovereign, wo your Majesty’s most faithful Commons have given and granted 
to your Majesty ” were agreed upon by the House. Thu Lords took exception 
to this form of preamble, aud a conference upon the subject was held between 
the two Honse.s, but eventually tho House of Lords jiassed the Bill without 
altering tho preamblo (see Journals of the House of Lords, 1628, Vol. III., 
pp. 858, 860, 862, 879; Journals of the House of Commons, 1628, Vol. L, 
pp 910, ^4, 919). Immediately after the Eestoration, tho Commons took the 
earliest opportunity of rcassertuig their privilege in this matter (see Journals 
of the House of Commons, 1660, V'^ol. VTH., pp. 98, 101). 

(a) During the course of tho seventeenth and eighteenth centuries 
thei’e are numerous instances of disputes between the two Houses witli 
regard to amendments made by tho Lords to Bills of supply and Bills 
imiwbing taxes upon the people. (For a summary of the Bills which were the 
subjects of such dispute.-,, sou Report from tbe Select Committee of tho 
Ilou&e of Commons on Tux Bills. 1860, Appendix, I’ait I., sect. A, pp. 4—38, 
House of Commons Paper (414)). "With fow oxcejitions, it would appear 
that tho (lommons invariably insisted upon reserving to thomselves an 
exclusive power over such Bills by not admitting the right of the Lords either 
to amend in any way, or to alter the mode of collecting, any charge agreed 
upon by the Hou-se of Commons. Thus, in 1671, whoa the Lords amended a 
Bill for placmg an iinjiositiou on foreign commoditie.s, tho Commons refused to 
accept the amendmouts and unanimously resolved that in all aids given to tho 
(Jrown by the Commons tho rate or tux ought not to be altered by tho Lords 
(see Journals of the House of Commons, 1671, Vol. IX., p. 235). Again, iu 1678, 
when the Lords inserted some amendments in a supply Bill for dibbandiug the 
forces, tho tlommons carried three resolutions which, after reasserting their 
claims that all aids and supplies to the Crown were the sole gift of the House 
of Commons and that all Bills for granting such aids and supplies should 
originate in that House, declared that no grant made by the Commons ought 
to be changed or altered by the House of Lords (see Journals of the House of 
Commons, 1678, Vol. IX, p. 509). In 1689 the Lords altered a Bill for collecting 
a duty upon coffee and chocolate by inserting an amendment for the abatement 
of the proposed duty, hut the Commons refused to accept the amendment and 
resolved “that they had always taken it for their undftubt^ privilege fof 
which they have ever been jealous and tender) that in all aids given to tne 
King by tho Commons the rate or tax ov^ht not to be in any way altered by tho 
Lords ” (see Journals of tho House of Commons, 1689, Vol. X., pp. 236, 238,239, 
242). The Commons insisted upon the application of the sumo rule in 1693, 
when the Lords ainendod a land tax Bill by inserting a provision that the rates 
or taxes to which poffrs wo 5 p liable under tho Bill should be received by 
ooUeotors nominated by themselves. The Commons disagreed to the amend> 
ment upon the ground that, as it was their privilege not only to grant supplies 
to the Crown, but also to limit any gra,nt they might make in sucJi way as they 
deemed fit, the action of tho Lords in amending a tax KU was a manifest 
invasion of their rights (see Journals of the House of Commons, 1692-3, Vol. X., 
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Skot, 3. (8 ) That no public Bill containing provisiona which would involve 

Control of the imposition of a charge upon the people by way of taxes or rates 
Public should be introduced in the llouse of Lords (b ); and ^ 

Money. ( 4 ) That the Lords onglit not to amend or alter any legisla¬ 
tive proposal which is contained in any public Bill sent up for 
their concurrence by the Commons in such a way as to alter the 
amount of any charge upon the peo])le, or the mode of levying it, 
or its duration, distribution, management, or collection (c). 


AttiiMclc of 
ibe House of 
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1489. At the present time, the House of Lords in practice tacitly 
admit'^ tJio privilege claimed by the House of Commons with regard 


p. 780). Finally, in 1S60, aftor tho Ixmls liail I’ojcctfld tlu' J*aper Duties Iteponl 
hill, tlio (.’omiuons agreed to resolutions in wluCh they iigiiiu assertod 
thoir privileges with regard to the initiation and frimiing of Hills dealing with 
taTation and supply (ano Journals of tho Houso of ('oTiiinons, 1860, 
Vol < p. .‘{60). In 1861 tho (’oiumona adopted tho pvaetioo, which has 
since been inv’uriably followed, of presenting the whole of the tinancial pro¬ 
posals for tlio year in one Hill instead of in several measures, thus rondormg it 
extioraely difficult for the Lords to aniond t.he tmaneial .aiTimgcnu'ntR agreed to 
hy tho Commons without rejecting the whidc Hudgefc fur the yeai ; see p. 7S)5, 
ante. ^ 

{h) III the reign of l.'hrivles If., whilst tlio controversy with regard to Hills of 
supply and Hills to imiiose taxation was in progress between the two Houses, 
the (iuestiou was liivt raised whether other Hills which did not fall strictly into 
either of the ahovo categories, but some of the provisions of which would 
iiu])05n a charge upon tho peo])le, could originate in the House of Lords Thus, 
111 1661, the Commons laid aside a Hill for paving, repairing or amending tho 
streets and highways of Westminster, which was sent to them by tlio Tjords, 
Iwcauae the Hill would lay a charge upon tho people, and they conceived that 
it w.as their ]iiivilego that a Hill of that iiaturo ought to originate in their 
llonse (see Jounuils of tlie House of CoiumonB, 1661, Vol. VITL, p. 311) 
Again, in 1665, tho CoiiiTiions adojited a similar course with regard to a Hill 
for rogiilating and orderuig of buildings and for amending of highways in 
towns, stating as their reason for so doing that as tho Hill was to imixtse and 
(.ontinuo a tax upon the pooide it ought to have begun m their House (see 
Journals of tho House of Commons, 166i-.5, Vol, VIII., p. 602), From this time 
oiiw'ards tlio Commons have always minntainod that all Bills which would 
operate as a charge upon the jieoplo ought, like Bills of supply, to originate in 
their House. Their practice, thoreforo, has been to lay aside such Bills, though, 
ill oases where the Bills have ajipeared to thorn desirable, they have often 
ordered a Bill similar to tho one they laid aside to be introduced in thoii flouso. 
With regard to private Bills, however, tlie (\nnmon8 have defined bv standing 
orders certain cases in which they will not insist upon their privileges; see 
p. 798, 7 )c,<it. 

(c) Whilst admitting tho right of tho Lords to amend any provision in a 
public Bill, although the moasuii' in question may incidentally impose a charge 
upon the pcojfte, when such provision does not refer to such charge, the 
Commons have consistently denied to the Jjords the right of altering or 
amending any provision in such Bill when it actually refers to tho charge, or 
to the mode of levying it, or to its duration or distribution, or to tho manage¬ 
ment or collfH'tion of it. The right of tho Lords to reject a Bill see pp. 795, 
796, /«wt) which they cannot amend without infringing the privileges of the 
('oinmouR would appear also to onabjc them to rojoot the tiuancial provisions 
ill a Bill, if suqji provisions are rejected as a whole; see remarks of Karl Gro^ 
and Viscount Rversley on this pmut, tho SOth #July, 1867 (Parliamelhtary 
Debates, Vol. 0LXXX.IX., Third .Senes, pp. 415 —417). For a summary of Bills 
with regard to which the question of the light of the Lonls to amend financial 
limvisious was raised, see Report from tho .Select ('oramitteo of the House of 
Oommons on Tax Bills, 1860, Appendix, Fart II., sect. A, pp. 49—59, House 
of Commoiis Paper (414). 
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to the control of public money so far as it relates to the right of that 
House to initiate and settle the provisions of Bills which impose 
•barges upon the people or make grants of public money-—that is 
to say, Bills of supply, or Bills to impose or remit taxes, or Bills 
for the appropriation of supplies (d )—and no such Bills, therefore, 
are introduced in tho House of Lords or amended by tlmt 
assembly. 

The House, however, can reject or postpone (/■) any such Bill 

(d) lu the seventeenth !in<l eighteonfh eonturies there wore i'reqeent disputes 
between tho two ITonses with re#?nrd to the exclusive (.ontrol cluiitiffi by the 
House of Oomuions over the praiiliufj; und apiH'uprmlion of sujiply. Tho Ifouse 
of ]jords claimed, and adduced precedents to lUMve, its lii^ht to u share in the 
control of tho national linances. In the year wlien tlio Lords complained 
that the Commons had altered tho form of the preamble to a subsidy Ihll (see 
note {u)f p. 793, aitte), they requested that tho old form of ])reamblc should 
he used, bocanse " as the roimiious {^ive their siibsulies for themselves, and for 
the represent alive body of tbo kingdom, so tho Jsnds have tho dispositnm of 
their own” (seo Journals of the House of Lords, 1()2S, Yol. Ill , p. HfiO), and, 
although they subsequently passed tho Hill without alleiiug the proamble, they 
appear to have asserted thoir privilege witli regard to it by not r<-turning it to 
the CommoiiB to be earned up to rooeivo tho Jioyal Assent by the Hpenkor, to 
which much exception was taken by the Commona (seo Journals of Die llouee 
of Commonb', 1028, A''ol I, p, 910), but tho Speaker presented it to the King 
(see Journals of tho House of Lords, 1628, Tel. 111., p. 879). After tho 
Itestoration tho JjoixIs do not seem to have raised any objection to the 
altered form of jiroamblo, but they continued to asseit tlieir right to amend 
and alter Hills of supply and Hills to impose and remit taxes. Thus, in 
1671, in answer to the Commons’ reasons for disagi-ooing to thoir amend¬ 
ments to a Hill for placing an imposition on foreign commodities, tho Lords 
resolved that the power to make such amendments was their undoubted 
right from which they could not depart, and they assigned reasons and 
adduced a scries of prccodcuts dating from the days of Edward I. to prove 
that they had always taken their shai-ein gi*autiug aids to tho Crown (see Journals 
of tho Iloubo of Lords, 1671, A"ol. XIJ,, pp,* ,703—505). In 1692 a dispute 
arose between tho two Houses with regard to ainnudmenis made by the Ijords 
to a Hill for appointing and enabling cominissioners to examine, take, and state 
tho public accounts of the kingdom. The Commons denied the right of the 
Jjords b) touch tho Hill because “tho disposition, as well as grnnling money by 
Act of J’arliamciit, has ever been in the House of Commons.” The Ijoi^, in 
tho reasons wliich they submitted for insisting on their amendments, refused to 
admit the claim of tho other House (see Journals of the House of ('ommons, 
1691-2, Vol. X., pp. 646, 653). In 1693 tho Lords, although they did not insist 
upon certain amendments which they had made to the land tax Hill (see note (o), 
p. 793, Mu/c) to which the Commons had objected, resolved “That tho making of 
amendments and abatements of rates of Bills of supply sent up from tlie House 
of Commons is a fundamoiit ol, iuhorent, and undoubted nght of tlio House of 
Peers from which their Lordships can never depart ” (see Journal^ of tho House 
of Lords, 1692-3, Vol. XV., p. 191). Numerous other instances might lie cited to 
show that during tho seventeenth and eighteenth oontuvios the Lords never 
admitted tho absolute control claimed by the Commons over Bills of supply etc., 
and constantly assorted their right to amend such Bills. In some of these cases 
the Lords did not insist upon their amendments; in others, the disagreement 
between the two Houses, or a timely prorogation, resulted in the loss of the Bill 
in dispute ; but this was not invariably the case, as a practice arose by which 
the Commons, whilst drn])ping the actual measure wliich the Lord»had amended, 
immediately introduced a now Bill incorporating the altorations made by tho 
Lords or omitting the provisions to which they had objected. 

(e) For the alterations in the powers of the House of Lords with regard to 
the permanent rejection of public Bills and of Bills certified as money Bills by 
the Speaker, effected by tne Parliament Act, 1911 (1 & 2 Geo. 5, c. 13), seo 
pp. 722, 776, ante. 
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secst. 8. ^hich is submitted to its consideration (/), and does not fail to 

Control of regard it as a breach of its privileges if the Commons attempt to 

Public annex or tack to a Bill of this kind any clause or clauses the 

Money, matter of ■which is foreign to and different from the matter of the 

said Bill (d). 
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1490. W ith regard to public Bills involving the expenditure of 
public money other than those to which allusion has been made (/i), 
the attitude of the House of Lords is different, for tlie House claims 
the right to alter or amend in such way as it deems advisable the 
provisions of any Bill which effects a change in public policy, 
when such Bill has not been introduced as a measure of finance 
pure and simple, even when the provisions in question impose or 
remit a charge upon the people (/). 


(/) Thfi ri{rht of tho House of Lords to rojeot or postpone a JJill, whether 
dealing with supplies or levying or remitting a chargo u])i)ii the ])Poi>le, has not 
been taken away by the Farhament Act, 1911 (1 & Ueo 6, c. 13), but if tho 
House were to cxeicase its right and reject or poHtjwiie a Fill which had been 
certihod by the Speaker as a money Hill within tho meaning of that Act, tho 
measure could bec<'mo law notwithstimding its rejection or jiostnionement 
by the House of Loids (hoo ji. *776, anie). In the pai-t the House of liords 
has made use corapurativcdy seldom of its power to reject or postpone Fills of a 
financial character. Thus, between 1708 and 1859, tho House appears to have 
rejected or postjioned seventeen Bills of supply or Bills for tho imposition of 
taxes (soo Eepovt from the Select Uomniittee of tho House of Commons on Tax 
Bills, 18(50, Apjiendix, Part I., sect. B., p. 39, House of Commons Paper 
(414)), and subsequently it has exercised its power only upon two occasions, 
namely, in 1860, when it threw out tho Pajier Duty Eepeal Bill (sec Journals of 
tho House of Lords, 1860, Vol. XCII., p, 318), and in 1909, when it refused to 
pass the Finance Bill of the year until the measure had been submitted to the 
judgment of tho country (see ilnJ., 1909, "Vol. (,’XLI., p. 461). 

{y) StandingOrderaof the Jloupo of Lords (Public Bu-siness), 1902, Ho. 59, The 
fir-st occasion upon which tho Loitls appear to have taken exception to tho practice 
of tacking; was in 1700, when the Commons inserted, in a Bill for granting an 
aid to llis Majesty by sale of tho forfeited and other estates and interests in 
Ireland, and by a land tax in Mngland, provisions dealing with other m-attoi-s. 
The Lords refused to agree to these provisions on the ground that “the 
joining together in a money Bill things so totally foreign to tho methods of 
raising money, and to the quantity or qualifications of the sums to be raised, is 
wholly destnictive of the freedom of debates, dangerous to the privileges of the 
Lords, and to the prerogative of tho Grown. For, by this mt'ans, things of the 
last ill consequence to the nation maybe brought hito Money Bills; and yet 
neither tho Lords, iior tho Crown, be able to give thoir negative to them, without 
hazarding the public peace and seciuaty" (see Journals of the House of 
Commons, 1700, Vol. XIII., p. 321). "When the Lords have considered it advis¬ 
able to reject a Bill on the ground of tacking, the practice of the House has been 
for a motion to be maide that the standing order upon the subject be now j^ad. 
As soon as this has been done, the further progress of the Bill is negatived (see 
the jiiocedure on tho Malt Duties Bill and the Customs Fees (Ireland) Bill in 
1807, Jouinals of the House of l.ords, 1807, Vol. XLVI., pp. 32, 342). Hence¬ 
forward the jirobability of tackmc: must be affected to some extent by tho 
provision of the Parliament Act, 1911 (1 & 2 Geo. 5, c. 13), s. 1 (3), defining 
the Bills which the Speakoi’can coi lify as money Bills. • , • 

(A) See }). 79.1, unit. * 

(<)^ The attitude of the House of Lords with regard to its right to amend a 
Bill in such a way as to affect its financial proposals, where a matter of public 
policy is concerned, is set forth m the resolution agi’eed to by the House with 
regard to its amendments to tho Old Pensions Bill in 190H. Upon that 
occasion tho House, although not insisting upon its amendments to 'wnich the 
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upon a strict iuterpretatiou of tfjeir privileges with regard to Control ef 
itiie control of public money, the Lords would be practically Public 
excluded from taking any ellW-tive part in legislation, for scarcely 
any public J3ill of importance can be introduced into Parliament Kffeotof 


some of the provision,s of which do not raise cither directly or 
indirectly questions of a linancial character. The object of lioth 
Houses consequently has been to devise a method of procedure |)uviu><»es • 
which should prevent as far as possible disputes arising between ijyt'ic 
them, and which, whilst doing nothing to curtail the financial ' 
lirivilegos of the House of Commons, should allow to the House of 
Lords its fair share in legislation. 

This object has been very largely effected by the practical 
recognition upon the part of the House of Lords of the functions 
with regard to finance peculiar to the other House (/.), and by the 
relinquishment upon the ])art of the House of Commons of certain 
of the privileges wliich it formerly claimed, and by the practice by 
which that House does not insist in many cases upon a rigid 
olisorvanco of its privileges with regard to amendments made by 
the Lords (1). 

Sect. 3.— Tec.imlary Pmaltics. 

1492. The House of Commons formerly maintained that it was Kclinquish- 
its sole right in all cases to appoint in any Bill the amount and a,, j, 

the distrilmtion of all pecuniary penalties or forfeitures (w/-); but it pMuniary^*' * 

{lonalties. 


(!ouimims liad (lisaf^recd upon the woro of pii\ilo<ro, refut^fid to ooii.sont to the 
Coiniuons r^iiKons, bocauso in the opinion of tho House, th(i Bill was not ono 
lo grant aids aud supplies to the Crown and involved questions of policy in 
which both Houses were concerned, and with which the House of T^ords had 
ui tho past hncu accustomed to deal; soe Journals of the Hoilso of Lords, 
190S, Vol. OXL., p. 34o. Previously, in 1906, tho Jjords, wliilst not insist¬ 
ing upon certain of their ainendincntslo the Labourers (Ireland) Bill, to which 
tho Comnious had disitgrood, ngit^ed to a resolution stating that tho House 
maintained its right to legislate with regard to the primaples of valuation upon 
which property might bo taken for public pui poses; .see Journals of the House 
of Jjoids, 1906, Vol OXXXVin., p. 336. 

(k) Although, us a general rule, the Lords confine themselves to concurring 
with tho financial arrangements mode by tbe Commons, they do not fail in 
debates and by resolutions of tho House, and by meiins of imiiiiries by select 
rommitteos, to exiiress tbeir opinion with regard to the expendituro of public 
money and the methods of taxation proposed by the Government of the 
day. _ . , , 

{() Tho Commons do not claim an exclusive control over Bills deaUng with 
funds set apart for jnnposes of general but noi. of jnilJie, utility, e.g., Bills 
dealing with the property aud land revenues of f ho Crown, the proceeds of 
which are not consigned by statute to tho Consolidated Fund; Bills applying 
for various purposes tho fund ciM'atod by the Irish Cluu'ch Act, 1869 (32 & 33 
Viet. c. 42); or Bills comprising charges upon tho property or revenues of the 
Church ; see May, Parhamenttiry IVacticej 11th ed., p]i. 582, 883. 

fm) ^ee reasons usiigned by fhe Commons for disagreeing •ic the Lords’ 
amendments to tho Puiiishin^ Mutiny and Desertion Bill in 1691 (Joiirnak of 
the House of Commons, 1^21-2, Voi. X., p. 693). The Lords, although in 
home oases they gave way with regard to particular Bills, always maintamod 
that tliey were entitled to alter any pecuniary penalties imposed by tho Com¬ 
mons; see tho reasons given by tho Lords for insisting upon their amend¬ 
ments to the India Silks Bill in 1696 (Journals of the House of Commons, 1697, 
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no longer insists upon the ob.^crvance of this privilege in the case 
of any Bill, whether public or private, originating in the House of 
Lords or amended by that House, whereby any pecuniary penalty* 
forfeiture, or fee is autliorised, imposed, appropriated, regulated, 
varied, or extinguished (1) where the object of such pecuniary 
penalty or forfeiture is to secure the execution of the Act or the 
punishment or prevention of olfences; and (2) where such fees are 
imposed in respect of benefit taken or service rendered under the 
Act and in order to the execution of the Act, and are not made 
payable into the Treasury or Exchequer or in aid of the public 
I'eveniie (?/). 

Tlio House of Commons also no longer insists upon its privilege 
in the case of any private Bill or provisional order confirmation 
Bill sent down from the Lords which refers to tolls and charges 
for services performed and are not in the nature of a tax, or which 
refers to rates assessed and levied by local authorities for local 
purposes (o' 

Sect. 4 .—Accfjitance of Ammh)}nits. 

1493. In addition to relinquishing its privileges in the cases 
already mentioned («), the House of Commons usually accepts 
amendments made by tbe House of Lords if they do nut materially 
infringe tbe rights of the House and are not otherwise objection¬ 
able. In any such case, however, the Speaker usually gives 
directions for a special entry to be made in the Journals of the 
House explaining the grounds which liave led the House to waive 
its privilege upon the occasion in question (b). 

1494. In order also to facilitate legislation and to enable Bills 
fiontaining any provisions which would op6)rate as a charge upon 
the people, and so might he held by the House of Commons to 
infringe upon its privileges, to be introduced into the House of Lords, 
a practice has arisen by which every public Bill which originates 
in the House of Lords is examined by the officers of the two Houses 
with a view to ascertaining whether any of its provisions appear 
likely to constitute a breach of the privileges of the House of 
Commons. If it is considered that the Commons might take 
exception, on the score of privilege, to any clause or words in the 
Bill, amendmouis are drawn up proposing the omission of such 
clause or words, and are then proposed by the lord in charge of 
the Bill as soon as the measure has been road a third time (c). 

Vol. XI., p. 709; soaalso the dispute between t)io two llouacs which occurred 
in 1702 with regard to the alterations made by tho Lords in the clause dealing 
with penalties proposed by the tVimraons in the (locasional Conformity Dill, 
Journals of the House of Lords, 1702-0, Vol. XVIT., pp. 192.195, 200—231, 257, 
262; Journals of the House of Commons, 1702-3, Vol. XIV., pp. 78, 80, 83, 
86, 183; conqiare House of Loids llfttOTical Manuscripts, Vol. V. (New Sories), 
pp. 357—159).* « , • 

(n) (Standing Civlors of the House of Commons (l^blic Dusmess), 1911, No. 44. 

(а) Ihid, (Private Business), 1911, No. 226, * 

(o) See p. 797, avite, and the text, supra. 

(б) See May, Parliamentary Practice, 11th ed., pp. 676—578. 

(c) The e£^ct of the iasertian of these amendments by tho House is to take 
out of tile Bill any provisioos to which the Commons might have ol^ected, for 



Part VID".— Relations betw^:en the Housas of Parliament. 


799 


The Bill as it has been agreed to by the Lords is submitted to 
the consideration of the Commons, who can then reinsert any 
provisions which have been left out by means of the privilege 
amendments. 

In the case of a Rill which has oiiginatcd in Iho House of 
Commons, when the Lords find it necessary to insert an amend¬ 
ment of such a nature tliat it might bo held to be an infringement 
of the Commons' privileges, an attempt is sometimes made to avoid 
raising the question of privilege by means of the insertion of 
another amendment w'hicli negatives or renders ineffective the 
amendment to which objection might be taken. If the Commons 
are agreeable to the lu’oposal made by the Lords, they agi'ee to 
the first amendment, but disagree to the second amendment. 
In a case of this kind the original amendment made by the TiOrds 
stands part of the Rill, hut tlie second amendment is .left out, as 
the Lords do not insist upon its retention when the Rill is 
returned to them. 

1495. When the House of Commons decides, upon the ground of 
privilege, not to iici'cpt an anu'iidmont made to one of its JJilla by 
the House ot Lords, it is customary for tho House, in the message 
ill which it coinmmiicates its (hsngreoment to Die Lords, after 
explaining that the amendment interferes in some way either with 
the public revenue or with the application of taxes or local rates, as 
the case may he, and conseipiently infringes upon the privileges of 
the IIouHO, to inform the Lords that the Commons consider it is 
umiecossary upon their part to offer any further reason for their 
disagrooment, hoping tluit the rcuison which they liave given wull he 
deemed sufficient by the Lords. 

Upon the receipt of a message of this kind, the House ot 
Lords as a rule does not insist upon tho amendment to which 
olqection has been taken, but, if it insists, it returns a message to 
the other House informing it of the fact, and the jiractice of the 
Commons then is to order either that the Lords’ amendments to the 
Rill bo laid aside or tliat they be considered after the lapse of a 
period of sis months, either of which courses results iu the loss of 
the Rill. 


tho provisions in question do not appear in the ofliciul Honso copy of the 
measuro which is sent down to tho lioiise of Commons. In tho copies of the 
liill, however, wliich uro i»rinted by order of the Ifoiisc of CoiiiTnons lor the use 
of its members, the privilege ainomlments, as they ai’e tormeu', are printed 
within bi'ackotu and with u line under them. See, farther p. 7lS, atiU, 
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Part JX—Communications between . the 
Crown and Parliament and between 
the House of Lords and the House of 
Commons. 

Sect. 1. —From the Crown to Parliament. 

Huh-Seot. 1.— 1» (icncral. 

1496. Except wlieii he comes to the House of Lords for thiB 
purpose of opening or proroguing Ptiiiiaiiient, it is no longer 
customary for the Sovereign to be present in person in Parliament (d). 
But, in addition to the Speech from the Throne which is usually 
delivered upon these occasions (c), circumstances arise from time to 
time which necessitate direct communications being sent from the , 
Crown to one or other of tho Houses of Parliament or to both 
Houses. 

Suk-SecT. 2 .—Mdhiyds of (!omminiiraiio7i. « 

1497. Thei’e are several ways by which such communications 

may be made, any one of which may be sent in conformance with 
the established usage of Parliament, and is recognised by both 
Houses as a constitutional declaration of the wishes of the 
Sovereign, acting upon the advice of his Ministers (/). . 

1498. The most usual method by which the Sovereign makes 
communication to Parliament is by means of a written message 
under the Iloyal Sign Manual (g), although in certain cases a verbal 
message is sometimes sent (h). A message under the Eoyal Sign 
Manual or a verbal message is usually sent to both Houses, and, if 


(d) In legal theony the Sovereign is always supposed to be itresent in the 
High Court of Pariiauiont, and in earlier times Ihii Kings of England used 
constants to be present during the sittings of tho House ot Lords; see Journals 
of tho House of Ijords, 1670, 1671, Vol. XII., ])p. 317, 413. Queen Anne, 
however, was the last ■Sovereign who attended a debate in tho House of Lords, 
for the practice was discontinued upon the accession of George I. 

(e) See pp. 695, 700, ante. 

(/) See May, Parliamentary Practice, 11th ed., p. 450. 

(y) A message of this kind is scut when it is necessary to announce an event 
of public imports nco which rcqnire.s the attention of Parliament, or to inform 
the two Houses w'hftn some sudden emergency nece.s.sitate8 tlie calling out 
of the army reserve, or to request Parliament to make financial provision for 
soiUK lueinbor of the Jioyal Family, or to grant a pecuniary reward to some 
eminent public servant. 

(Aj A verbal message must be delivered in either House by a Minister of tho 
Crown. This form of message is employed in the ease of the election of a 
Speaker during the course of a session ; see Jouri^Is of tSc House of Ooamoh.s, 
1905, Vol. CliA., p. 219; SCO also nolo [e], p. 693, a/;fc. It would also bo used in 
the event of a ]»eer or a member of the House of Commons being arrested and 
held in custody in order to his being tried by military court-martial; see 
Journals of tho IIou.so of Commons, 1815, Vol. LXX., p. 70; comiiare May, 
Parliameutory Praitice, Uth ed., pp. 451,452. 
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possible, on the same day (i), and is delivered in each House by a 
Minister of the Crown (./). 

* In the House of Lords, the peer who is entrusted with the Royal 
message comes to the table of the House and announces that he has 
a message under the Royal Sign Manual which His Majesty has 
commanded him to deliver to their lordships. He then hands the 
message to the Lord Chancellor, who reads it to the House, all the 
lords present uncovering whilst it is being read (/i). 

In the House of Commons, the member entrusted with the Royal 
message stands at the bar of the House and informs the Speaker 
that he has a message from the King to the House signed by the 
King himself. The S[»ealier desires him to bring the message to the 
chair, and the member then advances up the lloor of the House 
and hands the message to the Speaker, who reads it to the House, all 
the members jiresent remaining uncovered whilst it is being read (/). 

1499. In each House it is customary to reply to a nu'ssape under 
the lioyal yign Manual by means of an address (la) humbly thanking 
His Majesty for his gracious message, and assuring him of the readi¬ 
ness of the House to carry out his recommendations or request (n). 

• 

1500. In addition to written and verbal messages, the Sovereign 
makes known his wishes to the two Houses of Parliament in 
various other ways, namely:— 

(1) “The pleasure of the Crown” is signified by the Lord 
Chancellor (i.) at the beginning of every Parliament, when he 
directs the Commons to choose a Speaker, and also when he informs 
the Speaker-elect of His Majesly’s approbation and confirmation 
of his election (u); and (ii.) whenever, in virtue of the powers 


(i) A message, when it is accomimnied by original papers, is occasionally sent 
to one House and not to the other. If one House does not happen to be 
Bitting on the day when it has been found necessary to deliver a message fiom 
the iSovoreign to the other House, the message is delivered to it the day it 
reassembles. 

O In neither House does the Minister who is the bearer of a message under 
the Eoyal Nign Manual or a verbal message from the Sovereign appear in 
uniform. In the House of Commons, the member of the Eoyal Household 
entrusteil with the Sovereign’s unsigned answer to an address appears in 
uniform. The Loids with White Staves, namely, the Lord Steward and the Lord 
Ohamberlain of His Majesty’s Household, who perform the same duty in the 
House of Lords, used also to appear in uniform; but this practice has been 
discontinued lately. , 

(k) A message under the Boyal Sign Manual may he taken into consideration 

forthwith; but the more usual course is for the Ilouse to aiipoint a day for its 
consideration. ^ 

(l) See Journals of the House of Commons, 1882, Vol. CXXXVII., p. 112. 

(m) An address from the House of Lords is usually presented to the Sovereign 

by the Ijords with "White Staves, although occasionally certain peers are specially 
nominated by the Ilouse for this duty. An address from the House of Commons 
18 presented by members^of the House being Privy Councillors omnembers of 
the Boyal Household. * 

(a) It IB not the practice of Ihe House of Commons to present an address to 
the Sovereign in answer to a message for any kind of pecuniary aid or excep¬ 
tional provision or grant, the prompt attention by the House to the matter in 
question being considered a sumcient answer to the demand made by the Crown. 
» (o) See pp. 692, 694, onto. 
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tion from 
Parliann'ntr to 
tLe Crowu, 


pAKl-IAMENt. 

conferrecl upon him by a Koyal commission, he opens or prorogues 
Parliament (p). 

(2) The consent of tlie Sovereign is signified in either Ilouse by 
a Minister of the Crown {q) to any Bill (i.) which affects in any 
way tho hereditary revenues or personal property of the Crown (r); 
or (ii.) which touch ivs any of the Royal prerogatives (s), 

(S') The recoiuniendation from the Crown (/) which is required by 
the JTcMise of (louiuions before tho House will receive a petition for 
any sum relating to public service or creating a charge upon the 
revenues of India, or before it wdll proceed upon any motion for 
a grant or charge upon tho public revenue, not included in the 
annual estimates, whether payable out of the Coiusolidated Fund or 
out of money to be provided by I^arliamont, or upon the revenues of 
India, is signified by a Minister of the Crown (ii). 

Sect. 2.—From Parliainent to ihc Crmni. 

Suu-Sect. \.—1u (icntral. 

1501 A communication from the two Houses of Parliament to 
the Crown (r) is usually made by means of an address (a), which 
may be either (1) a joint address from the tw’O Houses, or (2) an 
address from either House singly {b). 


(j>) St*e pp. <»02, 700, (ihte. 

{lA In the House of ('onitiions, the consent of the Crown in a case of this 
kind may also be signified by a laeinhor who is a I’nvy (Councillor, when 
the authority of the resiiousiblo department has boon obtained. 

(r) In tho ease of a Ihll whudi affects the property of tho Duchy of Cornwall, 
the coii'^cnt of iho Pnncjt) of Wales, as Duke of (Cornwall (or of the Crown, if 
the pTinoe is not of ago), is signifiisd in the samo way. 

(«) It would appear tlmt llio R(»yal consoiitinay bo given at any stage of a Dili 
(luring it» progi’css through either House; see second Report from tho Sclei't 
(’oramittoo of the House of Jjonls apjiointed to search for jirocedonts ujxin 
this point in DSH, JoiiniuD of tho Jlouae of Lords, 1S‘14, Vol. TiXXVI., p. 478. 
Ill the case of the House of Lords Kooonstitution Hill, iu the session of 1911, 
however, the House of Tjonls decided that it was more in accordance with the 
usage of Parliament for the consent of tho (’rown to ho signified before [the 
introduction of any Hill alTocting its proiogative; see Pailiamoiitary Debafes, 
Fifth Series, House of Lords, Vol. VJL, ]»p. 7(>4—780. 

*(f) See p. 700, a«/r. 

(k) Standing Oiders of the House of Coininons (Public Rn8ine8.s), 1911, 
Nos. 60, 70. 

( v) All addrcssfia only presented to the reigning Sovereign or the regent. Both 
Houses, hojvoYcr, send messages usually of congratulation or condolence to 
other members of tho Royal I’amily. Such messages are entrusted in each 
House to luembeni specially deputed for tho purpose, who make known to 
the House replies which tliey receive. 

(«) Rosolntious of tho House of Commons have sometimefi been presented to 
the Crown not in the form (»f an address. The procedure with regard to tin' 
presoutation of such resolutions and to the reply of the Sovereign is the .same 
as that adoptt'd with regard to an ftddre.*<s. 

(6) A joirtt address or an addiess to tho Sovereign fnam either Hou^p may bo 
presented upon almost any subject oonnocted ■^th the administration or well¬ 
being ()f the country at hoini* or abroad, or may he used as a means of 
oxpressuig the ('ongratulations or the condolences of Parliament. It is not in 
aocordaiiue with Parliamentary usage, however, for an address to refer to a Bill 
at tho time under the considemtion of either House of Parliament; see May, 
Parliamentary iTaetico, 11th ed., p, 4o4. * 
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1502. A joint address orifrinates in a resolution, or series of 
rbsolutions, which may he niiule in either House. Wluui a motion 
f(5r an address of this kind has been agreed to hy one House, it is 
communicated to the other IJonse by moans of a message setting 
out the resolution or resolutions, and desiring the concurrence of 
the other House to the presentation of a joint address fc). 

If the second House agrees to the proposal of the first House, 
it sends a rnossagti exju'ossing its agreement, and an order is then 
made by each House wilb regard to the manner in which the 
address is to bo presented (th. 


From 

Parliament 
to the 
Crown. 


Pio(T(luio in 

voliiio; a jfnnt 


1503. An addi’oss from both Houses of Parliament may be rresentaoon. 
])resented by the Lords and Commons in a body (c), or by a deputation 
usually consisting of two lords and four members of the House of 
Commons, or by the Lord Chancellor and the Speaker, acting on 
behalf of their respective Houses (./). 


Si'H-SecT. from the llonef of LohI.k 

1504. address from the House of Lords is agreed to by the I’roooiiure. 
House on motion, and an order is then made for its presentation 

to the Sovereign by the whole House(//), or by the Jjords with 
White Staves (//), or by certain lo7*ds specially nominated for the 
purpose (i). 

1505. On the day when the addn'ss is to be presented the 
House adjourns during pleasure and proceeds to the jilace 


(c) The foTiri of the address is settled by the two Ifoiisos. In the messaffo a 
blank IK left lor the nisei tioii of tlie title of the second Uoiiso, tho iiocessary 
woids being inserted m tho message by which that House Kignrties its williiig- 
nosa to join in th(> address. 

[d') Jt IS eustoinary tor the Jfoijso of Lords, whether tlio address has 
originated in tliat House or not, to ascertain tho time and |iliice at winch the 
Soveieign will bo ph'asHl to rcceiM* tlie address. As soon as tho Lords with 
"White StoA'CH have dcchii'ed Ilis Majesty’s pleasure on these jioints, a message 
is sent to ai'cjuaint tho Ilonse of (’oiiiinons. 

(f) When an address is pioswited by the two ITonsos as a body, tlin Lord 
Chancellor and the Speaker advance towards the Soveieign side by side, but the 
Lord Chancellor I’eads the address and receives the King’s answ'or, 

(/■) For other methods of presenting jo|)3it addresses, sen Msy, Parliamentary 
Practice, 11th ed.,p.4M. ^ 

(jj) See Journals of the House of Lords, 1897, Vol CXXIX., p. 255. If the 
address is to he presented by tho whole House, the Lords with White Staves are 
ordored to wait on tho Sovereign to find out when he will b# graciously pleased 
to receive tho address. 

(A) This is the usual method employed for the presentation of an address. 
When tho House hn.s made an order for an address to be thus presented, a copy 
of tho address, signed by the Clerk of the Parliaments, i^iwnt to the Ijoril 
Steward or Loixi Chamberlain, as the case iftay be, bigether with a copy of tho 
order of,the House, alsc^signec^ by the Clerk of the Parliaments.* As soon as 
he has presented the address tmd received the King’s answer, the Lord Steward 
or the Lord Chamherlaiii, as the case may be, reports tho answer to the House 
on the first convenient occasion. The Sovereign’s answer to an address may 
be reported any sitting day before any public business is tuien; and see p. 077, 
ante. 

{%) See Journals of the House of Lords. 1882, Vol. CXIV., p. 58, 
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appointed by the Sovereign. The address is read by tlie Lord 
Chancellor, who then kneels and delivers it to the Sovereign. 
After a reply to the address has been read by the Sovereign and 
handed to the Lord Chancellor, the lords retire. At the next 
meeting of tlie House, the Lord Chancellor rei)ort8 that the House 
has waited on His Majesty with tlie address, and re^ds the King’s 
answer to the House (k). 

Suh-Slot. i,— Aihlniis from the House of Vommons. 

1506. An address from th(‘ House of Commons is agreed to by 
the House on motion made in the House itself, or in a committee 
f)f the whole House and afterwards agreed to by the House, and is 
ihen ordered to he presented to the Sovereign (other by the whole 
House (A, or by members of the House being Privy Councillors or 
members of the Hoyul Household (w/), or by w'rtaiu nu'mhers 
specially nominated for the purpose by the House (a). 

1507. The proceedings upon the jiresentalion of an addresshy 
the House of Commons as a body are the same as those winch 
have already been described in the case of the presentation of an 
address by the other House (e). The Siieaker reads thp address 
and receives the answer from the Sovereign, which, upon liis return 
to the J louse of (Vimmons, he reads to the House. 

Sect. 11.— Jictiu'cn the Houses oj Vatlimueni. 

1508. As the two Houses of Parliament are entirely distinct and 
independent })odies, it is necessary that there should he frc(piont 
communications between them with regard to the ordinary legis¬ 
lative and other husinoss of the session. 

1509. According to the ])ractice of I’firliamont, direct conimiiiii- 
cation hetw'i'en the House of Jjords and House of Commons can he 
ellected either by means of wi itten messages or by iiu'ans of lueotiiigs 
b(‘twe(‘n vepres(mtatives appointed by each House which are known 
as conferences (j>) or free conferences (q). ^Vrittoll messages have 

{k) Wlicu th(3 Lord Cluimcllor atU'iuls tlu* Sovendgn to deliver an address of 
the House of Lonls, ho we:iis Ins stalt' rohes, and the peeis who aceonijjauy 
him wear levee dress. 

(/) Kee Journals of the Il(»use of Oommons, 1897, Vol. t’LlI.,}». 299, 

(wi) This JH the usual motliod employ ed for the presentation of an address from 
tho Jlouse of tl^Kipns. I’ho adtess is generally presented by the Vice- 
(’lianiberlain or|preasiuer of tho tiousehold, who, as soon as possible after 
leeeiviiig Ui/i Sovereign’s answer, apjiears at tlie bar of the House and is calkHl 
by the Sjieaker. He thou comes to the tablo and there reads the King's 
answer and hands^it in. The proceeduigs of the Jlouse maybe inteiTupted 
(S(‘o p. 67.‘5, ante) in order that an answer to an address may be read; see 
Journals of tho House of Commons, 1879, Vol (’XKXIV., p. 23 

(«! See Journals of the House of t'oiumons, 18S2, Vol. C’XXXVU., p. 94. 

(o) See tho texll supra. A1 embers of tho House of Coiunious who go with the 
fc'pcuker to present an address to the Sovereign are not required to wear levee 
dress; see 2^Hatsell, Prceedeuts of ParlianionL ed. 1S^8, p. 390, ii, . • 

(/*) At a conference, the wanagei's (see note %njra), who are appointed by 
each House respectively to conduct the proceedings on its behalf, act simply as 
mesHongt'Ts, and their duty is merely to deliver or rocoivo resolutions or, in 
the case of a coufereuco with regard to a disagreement as to a pill, to return 


Pur note {g') see next page. 
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superseded (r) both the other inodes of communication, and are 
employed upon all occasions when direct intercourse between the 
two Houses is rendered necessary («). 


or to receive the Ihll with the reason or reasons for disagreeinont. They have 
no authority pven to thorn to discuss with each other the resolutions of which 
they may he the'^hearers, or to attempt tv) arrive at an agreement between the 
two ITouhos with n^gard to a Ihll 

(<y) A tree oouferemie dilfers from a confotence in one important respect, 
namely, that the managers are the tigonts and not irierely the messengers of 
their rosjK'clive lIvuiseH, As such they are ompoweied to discuss with each 
other and, if possible, to arrive at some agrooment with regard to the matters 
in dispute between the two Houses; comjbire note(p), A free con¬ 

ference can be demanded in the first instaricv^ or after the failure of a coiiferouco 
or of two conferences. 

[r) Since 1861, when the two Ifousos decidod tliat, unless for any reason a 
conference were preferred, written mossagos should bo employed by either 
House as a moans of informing the other House of its r(‘asons for disagr(‘eing 
with ameTidineiits made to its Ihlls or for insisting iijum amendments whidi it 
had itself made to Bills; see resolutions pro])os4Hl by tin? Ijorcls and agreed to 
bv the (\)mmoiis after conferences between the tw(» llmiscs, Jouinals of the 
House of Lords, 1861, Yob TjXXXIII., pp. 168, 151), 177, 178; Journals of 
the House of Commons, 1861, Vol. VY\ , pp 210, 217, 228. 

( 5 ) BinceithiH agieeinent was ariivod at, there has been only one instance of 
a conference being bold in a case where a mosHage would have boon 
admissible, namely, on the oc'casioii of a difforcncc of opinion arising between 
the two Houses wjfh T(*gaid to the Oaths Hill in 1868, Hut alfhdjgh 
the practice of holding confeionces h»s thus fallen into d(\snetudo, it w'ould 
still be possible foi one House to demand a conferenco or a fn^c con- 
feionce with the otln'r House, not only for the ]>urpose of submitting roasoiifl 
for disagreeing to a Hill, but also to oommunu^ate a resvdution or an address 
to which the concurieiice of th(‘ othm' House is desired, or to discuss 
the privileges of Ihivliaincnt, or to rccpiire or to communicate a stabunent of 
the facts upon wdiich a Bill has been passed by the other House, sc^e May, 
l*arliainentary rriictice, 11th eiL, p. 437, The methdd enj})loyed for the 
appointment of, and tin' proev^dure adopted-in, a (‘onferonce or a free conferenco 
is jiractically the same. AVhon the tVmnnoiis domaiid a conference, they 
send a mohsage to the Lords desiring a conference and stating the 
Hubject-matter of the eonfereiice. A motion is then made in the House of 
Lords “That this House do agiv'c to a coiiferonce as desired bv the Uominons 
and do appoint the same jireseiitly [or at souie fixtid time] in the [matter 
mentioned by the ConnnonsJ.” When this motion has been agreed to, the 
Commons are informed, by means of a message, of the Tjords’ willingness to 
hold a conference. Each House then appoints managers, usually seven in 
number, to conduct the proceedings on its behalf. It is always the privilege 
of the Lords to fix the hour and name tlie place of meeting for the conferenco, 
and during the actual proi'oedings of a (^nforence it ha| b^ii customary for 
the Lords presiuit to wear theii hats and nftftain seated, and^r the (Vimmons 
to be uncovered and stand. As soon as a conference is finisned, the managers 
return to their respective Houses (which have adjourned during ploasuio whilst 
the conference has been in progress), and the senior maiiJiger in each House 
reports what has taken place at the conference. In both Houses a report from 
the managers of a conference or of a free conference may be considered forth¬ 
with or a subsequent day may be appointed for its consideration. If the con¬ 
ference has taken place in respect of a Bill, the Bill itself witbjthe amendments, 
together with the reasons on account of which the House m which the Bill 
originated refuses to accept them, are left, after a conference, in the possession of 
the Houfc which made the amendments. If this House does not insist upon 
its amendments, it sends a moifeage to inform the other House of the fact and 
there are no fuither proceedings. But, if the ITouso is unwilling to withdraw 
all or some of its amendments, a further conference can be held, at which it com- 
uninicateB its reasons for insisting. The Bill is then once again in the pos- 
»eession of the House in which it originated, and it remains for that House to 
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1510. It is the practice for one House to send a message to the 
other House— 

(1) To inform it (i.) that it has passed a Bill and desires the 
concurrence of the other House to the proposed measure; (ii.) tha^t 
it agrees to a Bill which Las been sent to it by the other House; 
(iii.) that it insists, or does not insist, upon its amendments to a 
Bill, in case the other House objects to them; (iv.) that it proposes 
new ameudnionts in lieu of those to which the other House has 
disagreed; (v.) that it cannot agree to the amendments made to 
one of its Bills by the other House (0 : 

(2) To reifUGst the attendance of members or officials of the other 
House as witnesses, or the interchange of documents, reports, or 
evidence (a ): 

(8) To suggest the appointment of a joint committee (/<), or to 
make proposals with regard to any matter connected with the 
business or procedure of Parliament to which the assent of both 
Houses is required (c). 

» 

1611. A message, together with tlie Bills or other documents to 
which it refers, is cariied from one House to the other hy one of the 
clerks at the table (d). The delivery of a message is a purely formal 
matter which is ath'uded hy no ceremony, and, therefore, as a rule, 
causes no interruption to a debate in eitlicr House if one hap])ens 
to bo in progress at the time of its anival. The clerk who is the 
bearer of the message, when he reaches the bar of the other House, 
hands the message to the clerk of that House who comes to the 
bar to receive it. 

Ill the House of Lords a message is read at the table by the 
Clerk of the Parliaments as soon as conveniently may be after it 
has been received ; in the House of Commons a message is usually 


decide wlu'tlier or not it will give w-ay. Tf it is still not jtrepared to accept the 
iUiicndiTicuts, hilt is anxious to save tho Bill, it may demand a free con- 
ieronco, for by tho acc-ojited iiHUgc of I’arliamont it is not permisMldo to hold a 
third (‘onfcrence. If, after a lice conference ims heon ludd, neither House' Ls 
willing to give way, there are no further cominiiuicatioiis hetwecii them, and 
tho Bill with regard to which the dispute has arisen droj's; but, if concessions 
are made upon either side, further tree conferences can be held mitil a oom- 
pnmiise is effected or until it has boeu made apparent that no satisfactory 
solution of the points at issue can be arrived at. 

(t) For procodarotewhen djU'ereuces ariso between the two Houses with 
reganl to aiuendui^fl on public Bills", see pp. 721, 722, oitte. 

{ft) t^ee alijo note (c) and (r), p. 781, 

(fi) See pp. 640, 7&2, au/e. 

(r) li.ff., a joint address fi’om the two IIou.sph to the Soveieign; soo p. 803, 
(mb'. 

(d) Hoh'ro 18.)o the liords u-cd to employ the masters in Chancery, or, on 
special oc.casi'jiie, the judges, to carry their messages to tho Comuions, wliilst 
miwsiiges from tlM House of ('ommoiis used to he brought up to the Lords 
b) a Eiembor (fcputod for Die purpose by the C'eminons. In 1855 the 
Lords agreed to a resolution tliat in adilition to th^thon existing practice 
with regard to messages between the two noifces, one of the clerks 5f either 
House might bo the bearer of a message from 6ne House to the other. This 
resolution was communicated to the Oommous at a conference and agreed to 
by that House; see Journals of the House of Lords, 1855, Vol. LXXXVII., 
pp. 15l*, 166,169; .foumals of the House of Commons, 1856, Vol. OX., pp. 263, 
254; Standing Orders of the House of Iiords (Public Business), 1902, No, 100, • 
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rocorded as having been communicated to the House by the 
Speaker, but if proceedings thereon are to l)o taken forthwith it is 
Communicated formally to the House by the Speaker (r). 

(f) Soo Journals of tho House of Comraous, 1907, Vol. (.’LXIL, p. -101. 
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PAROL EVIDENCE. 

See Contbact; Evidence. 
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See Ecclesiastical Law. 
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Pai’i I.—Definition and Nature. 

Seut. 1. —Definition and Description. 

1512. The legal term “ partition ” («) is applied to the division of 
Lind.s, hmeinents and hfaeditamonts belonging to co-owncis fb). 
and the allotment among them ot the parts (c), so as to put an end 
to community of ownership between some or all of them (d). 


(o) Besides this iroaning of “ p.Trlil ion ’’ the term w.ia at one time applied 
to the se.veiaiico ot a joint temmey (sec Co. Litt 167 b, and Hargrave’s 
note thereto), and to the agreements for alternate enjoyment of property 
referred to in Co. Litt. 164 h, 165 a; see also title Equity, Vol. XIII'., 
j> 40. Foi <|oint tenancy and its severance, see title Real I’roperty and 
Chattels Real. 

(6) The co-ownA‘S may ho joint tenants, temants in common or copar¬ 
ceners ; as to the creation aiid incidents of these forms of co-owner.shi{), 
see title Real Profeuty and Chattels Real. They must be co-owneis 
in one of these senses, and not owners of separate paads the boundaries 
between which have been lost; ^ee O'Hara v. Strange (1847), 11 1. Eq. R. 
262; in the latter case the profier criurse is some method of ascertaining 
boundaries * see title Boundaries, Fences and P.^tt Walls, VmI. Ill., 
pp. 107 et self. * 

(c) Thus it three persons are co-owners, tenants in fee simple, of Black- 
aore, Whiteacre, and Grecnaore, the transaction by w'hich one of them 
becomes sole owner tenant in lee simple of Blackacre, another of Whiteacre, 
and the third of Oreenaoro, is a partition. 

(d) Thus in the ejiaiitplc given in note (c), supra, a transaction by which 
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1513. A strict partition must involve a division of the property 
into portions which are alicpiot parts of the whole. In some cases, 
‘however, the partition may he made to suit the convenience of the 
hro])orty and of the co-owners by a division into unequal parts, not 
necessarily aliquot parts of tlic whole, those owners who take a 
larger share than their due making compensation in money or other 
property to those \\ho take less than their due (*'). This compensa¬ 
tion is called mon (7 or compensation for equality of partition(^/). 

1614. Partition can be effected though the estates of the co* 
owners are not the same, for example, where one co-owner is lessee 
for years of one share and another tenant in foe simple of another 
share (^/), or between tenants for life and in fee Bim))le{/<). In such 
a case the partition will he limited to the ])eriod of tho lohsor estate. 

No partition, however, can bo effected unless tho parties are 
interested in ascertainable shares (i). 

1515. The property must be divisible; if it is not, in order to 
divide their interests, the owners must either agree to exercise their 
rights in turns, or must obtain a sale (A): an agieeiuont for tlie 
exercise* of riglits in turns has no effect on tho community of 
owuershij), which remains undivided (/), except in the statutory 
case of an advowson {m). 

1516. The right to partition may bo lost by agreement between 
Ihe parties lor disposal of tho property in a different manner (h), or 


one person becomes sole owner of lilae.kacre, while the other two nnnaiii 
co-owners of Whitcacie and (Ireenaore, is a good partition. This can 
only he by agreement of those persons between whom a community of 
ownership is loft subsisting {Ilobsorhy. i^fierwood (1841), 4 lieav. i84. 
Veers v. Needham (1854), 19 Beav. 316; Jtichardson, v. Veury (1888), 39 
Ch. 1). 45). 

(e) The extent to wLieli this kind of partition can be effected in any 
case depends on iho mode ol obtaining partition adopted, the uatui’e of 
the property, and the parties entitled: it is strictly partition pUis sale 
{Porter v. Lopes (1877), 7 Oh. 1). 358, per Jes.skl, ALR., at p. 36(5). Tho 
power of giving coinpeiisatiou for equality of partition conferred on tho 
Board of Agriculture and Fisheries is limited (soe. p. 828, post), and in other 
oases there may be dillicnlty in raising the sum required ; see Eowev. Graij 
0876). 5 Ch. I). 263, per Hall, V.-O., at p 265. 

(f) The expression “ owelty of partition ” lorinerly in use is now obsolete. 

{g) Baring v. Nash (1813), 1 Ves & B. 651. 

(h) Wills V. (1801), 6 Vcs. 498. 

(i) Agar v. Fairfax, Agarw. IloldswortU (1811), 17 Ves. 633 ; Miles v. 

Jarvis (No. 2) (1883), 50 L. T 48. • 

(Jfc) As to sale by order of the court, see p. 834, post. 

{1) Oorbel's Case (1600), 1 Co. Rep. 83 b, 87 a, b, per Walmeslet, J., 
and note (z) thereto. Actions to protect the property must therefore bo 
brought in the names of all parties. 

(m) Advowsoiis Act, 1708 (7 Anno, c. l8), 

(H) Tech V. CardweM (1839^, 2 Beav. 137. A partnership m^ be such an 
agreement (ibid.; Dale v. Damilton (1846), 5 Haro, 369, 389 ; Bedwood v. 
lied/aood (1908), 28 New Zealand Law Reports, 260), In Dimsdale v. 
Bobertson (1844), 7 I. £q. R. 536, the parties had a^ed to partition the 
property in unequal shares, appropriating other lands for equality of 
]):irtition; on tho latter proving in.suificient for the purpose, the courc 
refused to set aside the agrceiuout or order a differcut partition. 
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by the title of the co-ownor claiming partition being barFeJ by 
the Statutes of Limitations (o). 

4 

1517. A partition does not imply any condition relating to thp 
title of the parties (p). 

Sect. 2.— Mixh’s oj Efccling Parlition. 

1518. There are four medes of obtaining partition: —- 

First, if all the parties are sui juris or have power confernid on 
them by law or by act of a predecessor in title, they may make a 
partition by agreement between themselves (q). 

Secondly, partition may be made by the Board of Agriculture 
and Fisheries ; in some cases partition by this method is compul¬ 
sory, at the instance of the co-owners desiring partition against 
those who do not desire it (r). 

Thirdly, partition may be made by the court in an action com¬ 
menced by any party lor that piirpo.se (.s) ; this is a method in 
which partition is compulsory at tlu' iiistauco of any co-owiior in 
all cases, subject to the powers of the court umh'r the Partition 
Acts (a) to order sale instead {l>). , 

Fourthly, an Act of Parliament niai^ he obtained (c); this method 
is employed if none of the above methods is available, or if the 
transaction is complicated by features not apjiortainmg to partition 
wliicli cannot be otherwise carried into effect [if). 

(o) TJiornton v. France, [181)7] 2 Q. H. 143, 158; Bce Corea v. Appuliann/, 
[1912J A. 0. 230, P.C.; Ileal Prupeity Limilatioii Act, 1833 (3 ir 4 Will. 4, 
c. 27), B. 24 ; title Limitatu(N or Aitions, VoI. XIX., pp. 137, 138. 

(p) Real Property Act, 1845 (8 A 9 Vict. c. 106), s. 4, As to the coiulitiou 
and warranty implied in partitions made before 1st October, 1845, the 
date mentioned m this Act, see Preston, l^hep. Touch. e,d. Preston, 186; 
4 Barton’s Elements of Oonveyaiioiug, 200; Oo. Litl. 174 a; 4 Hythe- 
wood and Jarman, PreeeJeuts in Convey a ncing, 4th ed., 128. 

(g) See pp. 813 et sey., pout. 

(r) See pp. 824 et seq., post, 

(») See p. 834, post. 

{a) Partition Acta, 1808 (31 & 32 Vict. c. 40), and 1876 (39 & 40 Viet. c. 17). 

(b) See p. 842, post. 

(c) The procedure in this method follows tho ordinary course of juivatc 
Billft dealing w'ith estates ; see title Pari-iamknt, p. 759, ante. Since 1.he 
Partition Acts there have been lew such Bills. 

(d) 'rhua an Act must be obtained whore the limitations of a settled 
share do not allow a partition under the other metliods; see, e.g., the 
Private Act;(1769), 9 Geo. 3, e. 16, and Private Act (1825), 0 Geo. 4, c, . 
or where certain interests are to be cancelled or charges shifted, see tho 
Private Act (184&), 8 & 9 Viet. c. liS; and Brandon’s Estate Act (1860), 
23 & 24 Vict. c. 3. 'Where charges are shifted, or charged on one 
allotment, it is important that the Act should accurately define the 
cbmgeg; see A.-G. v. West (1858), 27 L. J. (cii.) 789, C. A., as to tho 
Private Act (1819), 59 Geo. 3,e. 1. Similarly, an Act may be necessary if 
new interests are to bo created iA persons not previously interested; see 
Lloyd's Esttiites (Partition) Act (1866), 29 & 30 Vict. c. 10. If there 
are no such complications, and the only djfliculty is that there is no 
person able to effect partition as to one or more shares, the modem practice 
is for the private Act to confer a power of partition on a body of trustees 
either generally or by reference to the powers of a tenant for life under 
the Sectled Laud Acts (see note (r), p. 818, post, and title Settlements) ; 
Bee the Scarisbrick Estate Act (1877), 40 & 41 Vict. «. 6, and the De 
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1519 . Partitiou may l)o made by agreeiiuiiit where all the parties 
are either sui juris or have power conferred on them, either by GcntTal rule, 
statute or by any instrument. The parties are such as would be 
necessary to make an assurance inter iiv»s of each share of the 
property (e). 

No other interest in the property than that held in common is interests 
affected unless the parties liave power to determine it(/) ortho t'onn-lhy the 
persons entitled thereto concur (r/). paiution. 

Sl'H-Sect. 2.— l\irin'S Jutia, 

1520 , Piirties sui Juris are limited in their powers of partition Validity, 
only by the nature of the property (/O- An agreement between 
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TralTord Estate Act, 1904 (4 Edw. 7. c. tj). A private Act enacting 
a spccilio pariitioii o])erates as a conveyance of the legal estate, and 
no other instriimeut is then necessary (5 Davidson, Precedents in (.’oii- 
vcyancnig, 2nd od., 474). Whore the Act merely conieis the power to effect 
partition, the partition must bo completed by lustnimcnts accordingly. 

(e) Anon, in Clmneenj (1742), 3 Swan. 139, n. (ed. 1827); (5 English 
Iicports, 807. The competent parties are dealt with in the text., %njrn, 
and on pp. 815 ft scq., 'post. 

(/) 'I'llus, to bind the issue in tail, the entail must be cfleel.ually barred 
(Oakeley v. Smith (1759), 1 Eden, 2G1; and as to the mctliod of bairiug 
entail, see title JR>ial Pkopjsrtt and Chattels Keal), and though Sir 
Edward (’oke speaks of a partition made by coparceners ol lands entailed 
as binding their issues if it be equal (Co Eitt. 166 a), and Littleton’s Tenures, 
H. 257. speaks of an allotment of lands of equal yearly value by way of 
partition lietween the husbands of eoparconers as not being capable of being 
defeated afterwards (see Co. Litt. J71 a), this must be understood as mean¬ 
ing that the court will not, at the suit of remaiiideinien. disturb an equal 
partition, because it cannot make a better, I'o this elTcct would appear to 
be the decisions in Burton v. Jeux and Hose v. Bose (both undated), <*ited 
in Thomas v. Gyles (1691), 2 Vern. 232. If the statements in Coke and 
Littleton are to be underst ood in any wider sense, the decision of Lord 
Hardwicke, L C., in Ireland v. Kittle (1739), 1 Atk. 541, is, as pointed out 
by the reporter in his note to that case, directly contrary; see, liowever, the 
note thereon in Co. Litt. 171 a (Butler’s ed.). It is on this principle, 
namely, that no better pariitioii can be made, that the court binds the 
interest of unborn children m an action for partition by a tenant for life or 
other limited owner (Gaskellv. Gaskell (1836), 6 Sim. 643; compare Ilohson 
V. Sherwood (1841), 4 Beav. 184). Where the parties can put an end to a 
tr^st for sale and eleat to take the property unconverted, tlie trust is no 
objectfou to a partition {Pehrson v. Lane (1809), 17 Ves. 101). 

• ig) Thus a lessee of an Undivided share, without the conourrenoo of his 
lessor, can obtain partition to take effect only during his term (Baring 
y. Nash (1813), 1 Yes. & B. 551). Similarly an incumbrancer on the 
•hare must concur unless provided for. 

(h) As to the indivisibility of certain kinds of property, see p. 823, post. 
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such persons for partition is mutually enforceable by and against 
the parties and persons deriving title under them by action for 
specific performance (i). 

An exception, reservation, or grant may be made, Avhether 
easements (/i), mines or niiiieialsti), or other rights, not merely 
dependent on ownership {m). 

1521 . The division of the property into parts may he effected 
either l)y the co-owners themselves («), or hy a third party nomi¬ 
nated by all(e); and in either case the allotment of the parts 
among the co-owners may be determined either hy the choice of the 
2)artioH {]>), the award of the third i)arty (</), or Ijy lot (r). 

Jn the case of coparcemers, in the absence of agreement to the 
contrary, the right of first choice among the parts, or of drawing 
the first lot, devolves in order of seniority (jf). The jwivilego is not 
available after the death of a coi)arconer in favour of her issue, 
husband (tenant liy the curtesy) or assignee (t), excei)t in case of an 
udvowson(a). A coiuirconor chooses last of all where she is the 
liersoii chosen to divide and allot the property [h). 

1522 . Where the division is hy a thiid i>arly nominated for the 
puri^ose ho must bo iiujjartial, and consider the interests of all 
l)artie>s In the 2)artiti()n (r). llis award alone does not com2)leto 

(j) KnoUiis V. Alcocli (1800), 6 Ves. 648 ; Venrson v. Lane (180!)), 17 
V(!s. 101; ilealon v. Deardeii (1852), 16 Jleav. 147 ; Paine v. My^r (1867), 
24 Bcav. 151. The agreement is enlorcoable although Ihe court has no 
iunsclud>ion to make partition {Holton v TlTrrd (1845), 4 Hare, 630 (coj)y- 
holds, a case before the statutory ])o\Aer (see ]). 836, 'post) was conierred); 
Paine, V. Ryder, supra). IVhere the assurance, though intended as a 
])artition agreement, is ineffectuid to bar an entail, those claiming uud<.‘r 
the entail will not lie bound spoeihcally to perform the agieement {OaLcley 
V. Smith (1759), 1 Eden, 261). But iu the case of a parol agreement for 
partition, in the nature of a family anangement, the paities may be com- 
jielled to give effeet to it by hainiig the entail {Neale v. Neale (1837), 
1 Keen, 672); compare Fines and Eecoveries Act, 1833 (3 &, 4 Will 4, 
c. 74); title Real Puopeiity and CnATTEL.s Real. As to sxieeilie por- 
lormance generally, see title 8 j*ecific PERFOnMANCE. 

{k) Compare Bro. Abr. (1586), tit. Partieion, pi. 7, w'herc it is slated tliat 
a deed is not necessary bei.weon co-pareeiieis ; compare note (^j, p. 813, 
ante. 

{1) As in harvill v. Roper (1855), 3 Drew. 294, 

{m) Vharle.simih v. Qartsed (1863), 3 New Rep. 64, j)er Knicht Bruce, 
L.J., at p. 55. 

(w) Littleton’s Tenures, s. 243. 

(o) Ibul., 244, An agroeiuont for partition according to tliis method 
will be found in Entyclop.x‘dia of Foiins and Precedents, Vol. IX., p. 426. 

( p) Littleton’s Tenures, s. 243. 

{(]) Ihvl, s. 244. 

(r) Ibid , a 246. 

(s) Ibid , Bs. 244, 246; the p;ut of the eldest {eigne or eisne) was called 
enitia pars. 

(t) Oo. Lift. 166 b. , • . • 

(ff) Ibid. ; Uarris and Bales v. Nichoh (J683), Cro. Eliz. 19, by a 

majority of the judges, Anderson, C. J., confining the rule to the tenant by 
the curtesy, 

(6) Littleton's Tenures, s. 245, 

(o) (.‘o. Lilt. 166 h; this being the ground of the rule that the eldest 
oopai'ceucr, when she is the person chosen to make the partition, must 
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tho partition, conveyances being necessary in pursuance of the 
award {d): these conveyances may be directed by the award (e). 

A 

, 1523 . Compensation for equality of partition may be given in 
any form agreed upon (/). If it is a lump sum, the riglits and 
liabilities as to payment devolve as for unpaid purchase-money on 
a sale (^). 

Sub-Sect. 3. —Persons and Bodies acting under SfaMory Powers, 

1524 . A married woman is subject in respect of partition to the 
same disability, if any, as she is under in reai)ect of sale or other dis¬ 
position of her property (//); and accordingly, whore neitlier the 
marriage took place nor tho title to the property accrued on or after 
the 1st January, 1883, and the property is not settlotl to her sopiirate 
use, she can only partition her real and personal estate* by deed 
acknowledged with the concurrence of her husband (M, while her 
husband has an absolute power of partition of her leasehold 
property (,/). Where, however, either the marriage took place the 
title to the property accrued on or after 1st Ja)Hiary, 1888, she 
holds h(^r real and i)ersoiial estate as her separate property and can 
dispose of it by way of jairtition as a /cwo' sole {!,). 

Where the interest of a nuDried woman is sue!) as would have 


choose last iiisiciul of first. The person chosen should generally bo a 
surveyor: Ins duties are similar to those o( eomimssioners under a coiri- 
niisKion of partition (sec p. 858, He should consider all the 

eireunistane<»s of the parties and their propcifcy, and the best intcrosts 
of the family, if that relationship exists. 

(d) ] Roll. A hr., tit, Aibitrament (A.), 3. 

(e) Kniqht v. Binton (1704), 6 Mod. Rep. 231; Johnson v. Wilson (1741), 
VYiJles, 248; where aw^ards of partition were held defeci.ive for want ot 
directing conveyances; both cases, however, were at law; sec now, note (i), 
p. 814, anie. 

(f) In Jichnd v. Fillle (1739), 1 Atk. 541, the owner of one [art 
agreed to pay tho taxes on liotli parts. A reiitcliarge i.s often granied. 
The rule that such a grant, can be made between eopau-eners w itliont. a deed 
(t’o. Jjitt. 1(59 a, b) is abrogated by tlie Statute of Frainks (29 Car, 2, c. 3). 

(q) IlnUtcrt v. Jhol (1083), 1 Vern. 133. In that case the eomponsahon 
was a.n annuity payable under a liond to tho granle.t*, his executors or 
administrators : it was held (hat the executor had tJie henelit of (lie bond. 
As to rights and liabilities in resi»cct of purchus(.’-moucy ou sale irf land 
generally, see title Satjo or’ Land. 

»(/t) See title Husbakd and Wife, Vol. XVI, pp. 359 el srq. Where 
tho property is settled for the separate use of a Avoman, iryiniod befoie 
the commeucement oi the Married Women’s IVopcrty Act, 1882 (45 & 40 
Viet. c. 75), i.e., 1st January, 1883, she should bo dtscribcd as entitled 
thereto “lor her separate use” ; where she is cntitJed by virtue of the 
Married Women’s Property Act, 1882 (45 & 40 Viet., c. 75), she should bo 
described as entitled thereto “ as her separate ])ropert.y ” {Broad v. 
Asklham, [1909] \V. M. 236); aud ivhere there is no such settlement, and tho 
marriage took place before Ist Janusfiry, 1883. tho description should 
be? “ A B. (husband) and C, D. (wife) entitled in fee simple in right of 
the said C. D.” {Barrett v.,lfarts, [1909] W. X 237). 

(i) Finos and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 77 ; see title 
Husband and Wife, Vol. XVI., p. 381. 

( j) See title Husband and Wife, Vol. XVI., pp. 323 ct seq. 

{k) Married Women’s Property Act, 1882 (45 As 46 Viet. c. 76), ss. 2, 5; 
see title Husband and Wife, Vol. XVI., p. 348. 
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conferred on an unmarried owner the powers of a tenant for life under 
the Settled Land Acts (1), then if she is entitled fur her separate use or 
for her separate property, or as a feme sole (m), she alone without her 
husband, or, if she is entitled otherwise than as aforesaid, she and 
her husband together («), may exercise the power of partition under 
the Acts (0, whether she is restrained from anticipation or not (o). 

1525 . Where an infant (p) in his own right is seised of or entitled 
in possession to land, then the land is settled land for the purposes 
of the Settled Land Acts (/), and the infant is deemed tenant for 
life thereof (</). AVhere a tenant for life, or the person having the 
powers of a tenant for life under the Settled Land Acts (1), is an 
infant, or an infant would, if he were of age, be a tenant for life, or 
have the powers of a tenant for life under the Acts (1), such powers 
may be exercised on bis behalf by the trustees of the settlement, 
or, if there are none, by such persons and in such manner as tlie 
court, on the application of the infant's guardian or next frie?id, 
either generally or in a particular instance orders (r). 

1526 . On behalf of a lunatic, whether so found by inquisition or 
not, a partition may he made of any property in whivh he is 

(i) See Iioto (r), p « 18 , pout, and title Settlements. 

(w) Settled Land Act, 1882 (45 & 46 Viet. c. 38), 8. 61 (2). 

(«) Ibid., 8. 61 (3). 

{o) Ibid., 8. 61 (6); see p. 818, pout, and title Settlements. A married 
woman entitled abKolutely 8ub,]ect to a restraint on anticipation, not 
being a tenant for life under the Settled Land Acts (boo note {1), 
supra), cannot exercise the statutory power of partition {Boies v. 
Kesterton, [1896] 1 Oh. 159). But to eilect a partition where it appears to 
be for her benefit, her interest may, by order of the court, be bound for t.iie 
purpose under the Conveyancing Aci, 1911 (1 & 2 (leo 5, c. 37), s. 1 {Re 
Currey, Oibson v. Way (1887), 66 L. T. 80); and see title Husband and 
Wife, Vol. XVI., p. 372. 

(p) As regards partition of an infant’s land independently of the Settled 
Land Acts (see note(/), supra). Sir Edward Coke says, in Co. Litt. 171 a, 
that in the case of an infant, if the partition bu equal at the time of allotment, 
it shaU bind him for ever, because he is compellable by law to make partition, 
and he shall not plead infancy in an action for partition ; and even when 
the infant has an unequal share in the partition, yet the pai-titiou is not void 
but voidable, and if he affirms the partition after coming of age the partition 
is made^ood for ever. To the same effect, see Bac. Abr., tit. Guardian (G ), 
where it is stated that a guardian or next friend may bind an infant by parti¬ 
tion if it be equal, because the division of the infant’s part from the others, 
BO far fi'om being a prejudice to the infant, is really for bis benefft and advan¬ 
tage. So in Whaley v. Da\C8on (1806), 2 Sch. & Lef. 367, the court refused 
to disturb a partition by parol made by the guardian of an infant which 
had been affirmed iiy the infant after he had attained twenty-one, hut 
directed conveyances to be executed to carry out the parol partition. 
Guardianship in socage, to which Bacon refers (see Bac. Abr., tit. Guardian 
G )), IS now practically obsolete (see title Infants and Ciiildken, 
Vol. XVII., p. 121), and in view of the piovisions in the Settled Land 
.'lets (ace the text, infra) and the "extended powers ot the court to order 
partition so alt to bind infants, no prudent man wouldnroly upon a pa/’titkm 
iiy a guardian of an infant at the peril of its 6qing set aside if it is shown 
Co be unequal. 

iq) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 69; see title Infants 
AND Children, Vol. XV11.» p- 94. As to partition of settled land, see 
p. 818, post. 

(r) Settled Land Act, 1889 (45 & 46 Viet. c. 38), s. 60. 
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interested as absolute owner by order of tlie Judge in Lunacy («). 
The power is exercised, in case of a lunatic so found, by the com¬ 
mittee of the estate, and in case of a lunatic not so found, by a 
person appointed by the judge (<). 

A contract for partition entered into before lunacy may be 
ordered to be performed (w). 

The transaction takes effect subject to any prior charge affecting 
the property at the date of the order («). 

Money for equality of pai tition may by order of co«irt be given or 
received {h), and may be raised by mortgage (c). Money so received 
devolves, as between tiie real and personal representatives of the 
lunatic, in the same way as the ])roperty partitioned (d). 

If a tenant for life or the ])erHon liaving the jKnvers of a tenant for 
life under the Hottled Land Acts p’) is a lunatic, the committee of the 
estate under an order in lunacy, if the lunatic bo so found (y ), or 
the ])erson appointed by the court, if the lunatic ho not so found (//), 
may exercise the power of partition nnder the Scd/tled Land Acts tr) 
on his behalf. 

1527 . The trustees of a charity, subject to the jurisdiction of tlu; 
Charity •Commissioners (/<), may with the authority of tlie (knu- 
missionors make partition (i), and for equality of jiartition a|)])ly 
any funds belonging to the charity for that jiurpose, or raise the 
amount by mortgage of any land acapiired on the ])artition (/i ). The 
expenses of an<i incident to ajiplying for and procuring an order 
of the Commissiomu's are paid, as the Commissioners may direct, 

(s) [iiiiia y Act, 1890 (5!J Aj 54 Vuit. c. 5), s 120 (li), uk to lunatics so 

found, made applu*al)le to lunatiiM witliin the meaning of ibid , s. 116, by 
the Lunacy Act, 1908 (8 Edw. 7, c 47), s 1; see title and 

Teksons of Unsoiinu Mi\n, Yol XIX., p. 44.5 

(t) As to the practice iii obtaining the order, see title Lunatics and 

Persons of Unsound Mind, Vol XIX , pp. 452, 450. Powers to execute 

assurances and carry the order into cfTect are given under the Lunacy 

Act, 1890 (53 & 54 Viet. c. 5), s. 124; and the order generally gives 
directions accordingly (AV TStoomiir, Sin.(fhdon v. Hophiiih, Hanford v. 
Hoftkim (1857), 2 l)e (.!.& J. 88. 0. A.). Anthoiity wdl bo given to execute 
a disentailing deed; see lie Sherard. Lowther v. Ck/Jc (1803), 1 l)e 0. J. Ai 
Sm. 421, 0. A.; Rv Parent, LUXintjMan v. Parent (1879), 12 Oh. J). 333, C. A. 

(а) Lunacy Act, 1890 (53 A'. 54 Viet. c. 5), s 120 (/). 

{a.) Lunacy Act., 1890 (53 A: 54 Viet. c. 5), s. 124 

(б) Ibid, it 120(b). 

(c) Ibid., S8. 117, 118 (1). 

(d) Ihid.,s. 123; see title Lunatics and Persons of Unsound Mind, 
Vul. XIX , p. 449. 

(c) For a list of the Settled Land Acts, see note (r), p. 818, jml, and 
title Settlements As to partitiion of settled land, see p 818, 

(/) Settled Land Act, 1882 (45 At 46 Viet. c. 38), s 02, and seep 862, post. 

(g) Lunacy Acti, 1008 (8 Edw. 7, c. 47), s. 1, which lenders obsolete the 

decisions in Re Bagqn (o Person of alleged Unsound Mind) (1893), [1894] 2 
Ch. 416, n., 0. A.; Re S. S. /». (a Verson of Unsound Mind ml so found by 
Inquisition), [1906] 1 Oh. 712. C. A., ahd Re I)e Moleyns’ and Harris's 
Contract, [1908] 1 Ch.'llO; and seep. 822, post. • 

(h) See title Oharitibs, Vol. IV,, p. 303. 

(i) Charitable Trusts Amendniont Act, 1855 (18 At 19 Viet, o. 124), s 38. 
No express authority is given by the statute, but this section validates 
partitions made with the consent of the Gommissiuners; see, further, title 
Charities, Vol. IV., p, 233, 

(k) Charitable Trusts Amendment Act, 1866 (18 & 19 Viet. o. 124), s. 32. 
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by the trustees of the charity or the other parties to the transaction (f). 
^foney received for equality may, with the consent of the Com¬ 
missioners, be invested in the purchase of land without any licence 
in mortmain (m). * 

1528. The Ecclesiastical Comrais.sionors have power to convey 
by way of partition any lands vested in them, and to borrow the 
amount payable for equality of partition on mortgage; and where 
a trustee with power of sale and the Commissioners hold land in 
undivided shares, they are empowered to concur in a partition of the 
lands (ii). 

1529 . Any ecclesiastical corporation, aggregate or sole, exce])t .any 
college or corjioration of vicars choral, priest vicai’S, senior vicars, 
custoR and vicars, or minor canons, and except any oeelesiastical 
hospital or the master thereof (o), has power to eouvey by way of 
partition any lands belonging to the ecclesiastical corporation (;>), 
with the consent, in the case of an incumbent of a benefice, of the 
patron (</), and with the approval in .all oases of the Ecclesiastical 
Commissioners testified by deed under their common seal {■}>), where 
it ajipears to them to be for the ]iermanent advantage of the estate 
or endowments of tlic corporation. 

1530 . Tenants for life or persons who have the powers of tenants 
for life under the Settled Land Act8(r) may partition (.s) the settled 
land (a). The power is exercisable in cases of disability of the 
tenant for life, as already show'n {h). In cases where the same 
jierson is tenant for life of one undivided share, and as regards the 
other undivided share or shares is either absohite owner or tenant 
for life under a different settieiiK ut, the power is exercisable (c) by 
tlie trustees of the .settlement for the puiiioses of the Acts(d). 


(?) Charitable Trusts Amendment Act, (18 & ID Vict. c. 124), s. 34. 

(m) Ibid., R. 35. 

(n) EcclosLasticaJ Commissioners Act, 18(*0 (23 Jk, 24 Vict c. 124), s. 32. 
As to the Ecclesiastical Comnnssioners generally, see title Ecclesiastical 
L.4W, Vol. XL, pp. 794 et seq. 

{o) Ecclcsiastic.'il Leasing Act. 1842 (5 & 6 Vict. c. 108), s. I; s<‘c title 
EecLKSiASTiCAL Law, Vol. XI, j>. 793, 

(р) 4iccleKiastieal Leasing Act. 18.58 (21 &■ 22 Vict. c. 57). s. 1. 

Iq) Ibid. In case of copyholds no consent of the lord i)l' the manor is 
required, as undci the EcclcsiaKtical Leasing Act, 1842 (.5 & 0 Vicl. c. 108), 

K 20 

' ("r)' Settled* Land Ads, 1882—1890 (45 & 46 Vict. (*. 38 ; 47 & 48 Vict. 
c. 18;..50 & 51 Vi(ft. c. 30; 52 & .53 Vict. c. 36; 53 & .54 Vid. c 69). 
'I'he tenant for life is defined hj the Settled Land Act, 1882 (45 & 46 Vict. 
c. 38), s. 2 (5), (6), (7), and the persons having the po\\crs of tenants for life 
by tbuL, 8. 58 ; see, generally, as to the exercise of the powers of a tenant 
fur life, tifle Settlements. 

(n) Settled Land Act, 1882 (45 A; 46 A''ict, c. 38), s. 3 (iv.). 

(а) Defined by the Settled Ijand Act, 1882 (4p & 40 Viet. c. 38), s. 2i(3),‘.‘i3 
land and any 0Bt.at6 or interest in land which is ^he subject of a settlcmeut. 
“ Settlement” is defined by ihul., s. 2 (1), as any instrument etc. under 
which land stands limited to or in trust for any persons by way of succession. 

(б) See pp. 815, 816, ante. 

(с) Settled Land Act, 1890 (53 & 54 Vict. c, 69), s. 12. 

(d) Defined by the Settled Land Act, 1882 (45 & 46 Vict. o, 38), s. 2 (8), 
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Prior to the making of any partition, statutory notices of his 
intention must be given by tlie tenant for life {e). 

“ The tenant for life may enter into a preliminary agreement for 
partition ( f). 

The partition need not he fi(jual, and money may be received or 
paid for equality (</). Tlie consideration, whether land alone, or 
land and money, must be the best that can reasonably be 
obtained {h). Ikloney receiv(id for equality will bo capital money, 
and is capital money arising under the Settled Land Acts (i), and 
must accordingly be i)aid to the trustees of the settlement or into 
court at the oi)tion of the tenant for hfe(/t); it is coiisidtu-ed of the 
nature of land, and devolves as the land partitioned (/). Money 
l)aid for equality may bo raised out of cajutal moneys (/a) arising 
under the Settled Land Acts (i), or out of money paid into court 
under any Act, and liable to be laid out in tlu^ jiurchase of land to 
bo made subject to the. settlement {a), or out of moneys in the hands 
of the trustees liable to be so laid out(?d, or by mortgage of the 
settled land or any part thereof by way of conveyance or creation 
of a term of years or otherwise (c). 

The surface and the mines and minerals may be dealt wdth apart 
from each other, and the.rcupon powers of w'orking, wayleaves, 
and other privileges connected with mining purposes may he 
granted ((/). Where they are not dealt with apart from each other, 


and tlie Bellied Land Aet, 1890 (.13 & 51 Vict. c. C9), s. 16; see title 
Hettlkmknts 

(e) Settled Land Aet, 1882 (45 & 40 Vie.t c. 38), h. 45; Settled Land 
Aet, 1884 (47 48 Vie.t. e 18), s. 5. For }»rocedents of notic.es winch may 

1)0 adapted to meet any case, see Encyclojia'dia of Forms and I’recodenls, 
Vol .MIL, p. 711. 

(/) Settled Land Aet, 1882 (4.5 & 40 Tiet. c. 38), s 31 ; see ihid , 8 4 (5); 
Settled Laud Act, 1890 (53 &, 54 Viet, c 09), s. 0. In the Eue.yelopiedia of 
Forms and Piecedeuta, Vol. XVl., j). 447, the general editor ol that work 
expresses with hesitation the ojtmion that there is no power for tlie t.euaiit 
tor h’fo to agree to the jirojjei-ty being partitioned by the uwaitl of an 
independent poiwon, on the ground that it is a delegation oi the powei ; 
see rders v. Loim and Mast Gnmirnd Ilail. Co. (1881). 18 Vh. 1). 429, 430, 
437, C. A.; JtC iriitou’s {Karl) ifellled Estates, [1907] 1 Fh. 60; and 
note (o), p. 820, pod. 

(g) Settled Land Act, 1882 (45 &: 46 Vict. c. 38), s, 3 (iv.). 

(A) Ibid., 8. 4 (2). 

(i) As to the Settled Land Acts, see note (r), p. 818, mite .-title 

(]() Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 22 (1)» Where the 
tenant for hfo is an infant and persons are appomled to exercise the 
powers (see p. 816, ante), and there are no trustee!:^, the order .should 
direct payment into court; see lie Dudley's (Countess) Contract (1887), 
35 Ch. D. 338. 

(l) Settled Land Act. 1882 (45 & 46 Viet. c. 38). s. 22. 

(m) Ibid., s. 21 (iv.) 

(a) Ibid., 8. 32. * 

16) Ibid., 8. 33. • , • 

(o) Ibid., 8. 18. For ajform of such a mortgage, see Enoyclopiedia of 
Forms and Precedents, Vol. Vlll., p. 678, and lor a form of mortgage of 
copyholds, ibid., p. 623. 

(d) Settled Land Act, 1882 (45 & 46 Vict, c. 38), s. 17. As to mining 
rights generally, see title Miuins, Minekals, and Quarries, Vol. XX., 
Pp. 497, 6*0 ft seg. 
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any restriction oi* reservation may be made with respect to mines 
and minerals, or for the more bciietieial working of them(<>). 

Any restriction or reservation for such purposo, or with regard to 
Imilding on land or other user of land, may be made binding or 
the tenant for life, and the settled land or any part thereof, or on 
the other co-owners, and the land given on parlition to them, as 
far as the law permits (r). Any easements, rights, and privileges 
of any kind may also he n*sorved or granted (/ K 

Jf there is an incurnbrancii alTectiiig the particular land given by 
the tenant for life on partition, he may, with the. consent of the 
incumbrancer, charge the incumbrance on any other part of the 
seLtied land in exoneration of that particular hind ( 7 ). 

'fho tenant for life may execute a doi'd conveying or creating the 
estates and iiitoresls, rights and privileges in the iiianiier retpiisite 
to give oU’ect to the paitition (//). 

Land acquired on a partition is conveyed so as to become subject 
to the seUiomoiit(i); it maybe made a snbstiluled security for 
money, actually raised and remaining unpaid, which was a charge 
on the settled land la fore ]>aititiou and w’as released in order to 
complete the ])artition (A), hut it is not to he subjected to any charge 
not charged previous to 2 'artiti()ii on the ])art of the settled land 
])artitioned (0 The i)eiv!on eonveying liy the direction of the 
tenant for life, so as to subject the land to a charge, is not coiicmiied 
to inquire as to the pnqiriety of making the land so subject (ya). 


8uii-Si:oT 4.,--Donees of Hipjrss Ponrrs. 

1531 . A power of, or trust for, sale in the usual form, involving 
as it does a monetary consideration, does not autluuise a iiartitioii, 
l)ut a power of exchange doe.s autliori.so a j»artitioii, at all events 
whore there arc nc/t more than two co-owners (u). 


(c) Settled Land Act, 1882 (-15 & 4G Viet. 0 . ;}8), a. 4 (6). 

(/) Settled Land Act, 1890 (52 & 64 Viet e. 69), a. 5. 

(</) Settled Laud Act, 1882 (45 Ac 46 Viet 0 . 28), a. 5. 

(h) Ihid., BH. 20 (1), 65 (2) As to the effect of such an anHurancc, aee 

the Settled Land Act, 1882 (45 Ac 46 Viet. c. 28), a. 20 (2), and title 
Skti'lements. As to copyholda, aee title ('opyiiotns, Vol. VIII., p. 108. 

(i) t>ettlod Land Act, 1882 (4.5 As 46 Viet. c. 28), s. 24 (2), (3); see 
Eucyclopa'dia of Fonus and Precedents, Vol. IX., pp. 419, 426, 440, 447, 
450. 

(fc) SettletJ Lund Act, 1882 (4.5 As 46 Viet. c. 38), a. 24 (4). 

(l) Ibvd:, s. 24 (5). 

(m) Ibid., s. 24 (6). 

(a) The mucli debated question whether powers of sale and exchange 
authorise partition is now, 111 view of the very wide statutory powers 
of partition c.onterred on tenants for life and other limited owmers (see 

S . 815, ante), of little more than academic interest; for, where there is any 
oubt as to the extent of the powfers conferred on the trustees, paitition 
can be elJccttd by their cestvis qiie trunt or thq persois empowered rto act 
for them when under disability. The statepient in the text, supra, 
is the effect of the decisions in M'Queev, v. Farquhar (1805), 11 Ves. 
467, and Re Frith and Osborne (1876), 3 Ch. D. 618. In Be Frith and 
Osborne, supra, Jessei., M.R., reviewed the earlier authorities and following 
Doe d. Knight v. Spencer (1848), 2 Exch. 762, came to the conclusion 
that a power of exchange authorised a partition between two co-owners, and 
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1532. In caseB where a jjower of partition, cionforrod on a trustee 
or other person, does not in any way autliorisn a partition of the 
surface and minerals separately (h), the Tli^h Court (r), and, within 
their respective jurisdictions, the palatine end county courts (d), 
may sanction a partition of the land with an oKceptioii or reserva¬ 
tion of any minerals, with or without rights and powers of or 
incidental to the working, fretting, or carrying away the minerals, 
or a partition of the minerals Bei)arate]y from the surface (r). 


Skct, i. 
Parties 
Necessary 
( and 
Gompetenti 

Sill face and 

muu'rals 

si'lilli'lltfd. 


mtimnlod his opinion (soo lie Fnlh and Oshoiue (1870), 3 Ch. D. 018, 
629) that it also anthorisod a ])artition between any number of eo-ownors. 
In New youth Wales it has been deeided ace/ordmuly; see lie Thompson a 
Trusts, Perpelttal Tiuslee Co., Ltd. v. Thompson (1908), 9 New Sonlh Wales 
State Reports, 38, m which case it was said that the o[)itiioiis o\’[»re,sscd 
to the contrary in Doe d Kviqht. v. Upeueer (1848), 2 Rxcli. 702, 
709, were founded on a inisa,i)]ueheusifm ol liton Cotlcqe (Ctoro.si) v. 
Winchester {Bishop) (177"1), 3 Wils 408, 497. In ,1 -(L v. Hamilton (1810), 

1 Madd. 214, a title dejiendinfr on the ipiestjou whether a power of 
evchaiij^e authorised paitiiiou was held too douhtiul to lie lorced on ,i jiiii- 
ehiiser ; and compare Biassepx. i^halmers, Bca.eomex. Holme {lsr)3), 11 le (!. 
M. &" (r. ,028, t\ A. ; though m Ahellv. Uealheote (1793), t l»ru. (’ 278, 
and Brndithaw v . Fane (1850), 2 .Tur (n. s.) 247, powers of sale and e\chanf;e 
in somewhat special form were held to aiithoiise a partition. Ot course 
where a jiower of sale iiieludes the aece|>la.m’e of a consideration other than 
monol.aiy the result may be to anlliorise a ])aititioii; and similarly w'here 
there is a ])ower of sale and a powei to reinvest the proceeds in land, the 
same result as a partition may be attained by si'lliii'? tho undivided moiety 
proposed to bo allotted to the other co-owner and purchasing; the moiety 
])roposcd to he taken in exchange, In tho Eueyclopicdia ol Forms and 
I’lecedents, Vol. XVI., ji. 447, the general editor ol that wnik expresses tho 
opinion that (in the absence, of express power, and iiotw'ithsl.andmg the 
Trustox^ Act, 1893 (56 & 57 Viet. c. 53), s. 21) trustees with an express jiow’cr 
of partition cannot agree to partition by means ot an aw'ard of a t.Uird 
pel sou (see p. 814, ante), on the ground that it w oiild be a delegation of the 
power ; .and as to such delegation, see title Tucsts and Tnu.STEES. Tho 
partition in Drassei/ v. (lialmers, Seacome v. Holme, supra, was effected m 
this manner, but was attacked on another ground, and the point was not 
argued. In the United States such a paitUion is certainly valid where 
not prohibited by statute or otherwise {Phelps v. Harris (1879), 101 
United States Reports, 370, 383). Partition by trustees under a power 
appear.^ to ditfer from the exondse of a discretionary powi'r, in that pai tition 
may be compuisory on them at the suit of their co-owihms 

(ft) E q., as in Bueldeyx. Howell (1861), 29 Beav. 540, following Cholmcleif 
V. rarUin (1825), 3 Bmg. 207. If the mmerals arc .already partly teased 
or disposed of separately, tho case may be different, as in that case it 
appears that sucli a power is implied (Bowhothom v. Wilson (1860), 6 Jnr. 
(N. S.) 965, II. L.; and see Be liulland’s {Duke) Sellled Estates, BuUand 
{Duke) V. Bristol {Marquis), [1900| 2 Ch. 206, per Byune, ,T., at p. 210 
(a case of a power to lease under a settlement), follosving Be Cladstone, 
Oladstone v. Gladstone, [19U0J 2 Ch. 101, C. A. (a case of the powers of 
leasing under the Settled Land Acts). 

(c) Trustee Act, 1893 (56 &. 57 Viet. o. 53), s. 44 (1), re-enacting the 
Confirmation of Sales Act, 1862 (25 & 26 Viet, o* 108), and amended by 
the Trustee Act, 1893, Amendment Act,*1894 (57 & 58 Viet. o. 10), s. 3. 

^d) yrustee Act, 1893 (50 & 67 Viet. o. 53), s. 46; see titles County 
CoDRi'S, Vol. VIll., p. 691 f Courts, Vol. IX, pp. 122, 126. 

^ (c) The application in tlie High Court and (l!hancery of Lancaster is 
made by petition by the trustee or donee of the power (R. S. C.,Or(l. 54b, 
rr. 2, 3 ; Chancery of Lancaster (Trustee Act) Rules, 1893, rr. 1, 2). The 
I petition should bo served on beneficiaries, including remaindermen {Be 
Uardstaff, [1899] W. N. 256, following Be Woodcock’s Trustees (l<*93), 37 
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Afterwajfds the trustee or other person may from time to tinio parti¬ 
tion any such land or minerals without any further application to the 
court, unless forbidden by the instrument creating the trust or 
power (/). • 

The consent of the toniiTit for life under the Settled Land AclsfV/X 
if any, is net'essary in all cases, except where the settlement is by 
way of trust for sale (h ); but the consent of one of sevoial persons 
constituting the toiiaut for life is sufficient (t). 

1533 . A power of jiartition may be exttreised, or consent to the 
rxtii'ciso thereof may be given, on behalf of a donee or tenant for 
life who is of unsound mind, whether so found or not, by order of 
the Court in Lunacy {j). 

Sect. 2. —Vroperty ivhich may he by Ayr cement 

1534 . Land of any tenure (/•), and all kinds of corpori'iil 
heredi laments and any estate therein (f), may bo i^artitioned by 
agreement. 

1535 . Certain incorporeal hereditaments, in respect of wdiich one 
of several owners 1ms remedies lo enforce hi.s rights independently 
of the others, may he partitioned by agreeinont, for example, reut- 


,Sol. Jo. 2.W; and see lie Btown's Trunt Estate (1862), 11 W. R. 11); Ee 
Palmer s Will (1872), L. R. 13 Eq. 408). In Re, ]t\i(lKworth’s Trust (1800), 
63 L. T. 217, and Re i^Hnner, (IS!))!] W. N. 68, service on certain 
benclicianes was dispensed with ; and in lie Prysc’s Edates (1870), L. U. 
10 Eq. 531, followed in Re Kaqlt's Trusis (1877), 6 t’li. D, 104, Rcrvjcc on 
remaindermen was held iinnocessary. 

(/) Trnstoc Act, 1803 (.'lO & 57 Viet, o 53), s. 44 (2). The order of 
court may jiive a general sanction, i e, wilhout regard to any jmiposc'd 
partition; see. Re Wynn’s Devised Estates (1873), R. 16 Eq. 237 ; Re 
Rtamford and Warnnyixm’s (Earl) Trusts (1806), 40 Sol Jo. 771. 

(y) As to the Settled Land Acts, 8t*e note (r), p. 818, ante, and title 
►‘Settlements 

(h) Settled Land Act, 1882 (45 &, 46 Viet. c. 38), s. 50 (2); Settle ! 
Land Act. 1884 (47 & 48 ViH. c 18), s. 6 (1). 

(f) Settled Land Act, 1884 (47 & 48 Viet. c. 18), s. 6 (2); hut where the 
shares in the land are settleii separalely, the tenants for life do not consti¬ 
tute together the tenants for life of the whole within this provision, and 
accordingly all their consents are necessary {Re Osborne and Bnykt's, Lid , 
IIOO 2 J 1 Ch. 335) ; and see title. Settlements. 

(j) Lunacy Act, 1890 (53 & 54 Viet, c 5), s. 120 (1) (lunatics so found); 
Tjuiiacy Act, 1908 (8 Edw. 7, c. 47), s. 1 (lunatics not so lound); see title 
IjUNatics and PEiisoNS OF Ensound Minu., Vol. XIX,, p. 448; and sec 
p, 817, ante. 

{k) iieascholds nfay be thus jiartitioned oven in a case where the court 
would refuse to make partition {North v. Ouinan (1829), Rcat. 342). 
For a form of apportionment of rent between part owners of leaseholds, 
(•onipare Encyclopaedia ,of Forms and Precedents, Vol. II, p. 12. I’he 
exceptions, under this hea>d, of castles necessary for the defence of the 
realm imd vdleiiis, mentioned in‘0o. Litt. 164 b, 165 c, and land held 
for services Abroad (BrOiCton’s Note Book, pL JfU3)ar0 of mere aniiquoitau 
interest. , 

(1) E.g., estates in reversion and remainder in corporeal hereditaments 
{Oaheley v. Smith (1759), 1 Eden, 261). Agreements for the partition of 
mere expectancies were enforced in Beekley v. Newla/nd (1723), 2 P. Wms. 
182; Welhered v, Wdhered (1828), 2 Sim. 183. As to partition of lands 
subject to leases, see title Landloud and Tenant, Vol. XVllL, p. 590. 
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charges (m)* So easements, where the tenement in respect of 
'which they are enjoyed is partitioned, may usually be exercised 
•by ilie separate owners (n). Advowsons also may he partitioned (o). 
Other incorporeal hereditaments cannot he partitumed (p). The 
co-owners of such hoj'editaments may agree to exercise their rights 
in turns (q), or in any other manner to secure equality (r); hut 
tho only way to obtain severance of the co-ownership is for one 
owner to purchase the rights of the other co-owners (sj. 

Skct. 3. —/• 'ormalitirs. 

1536. The formalities are the same as for an assurance on sale (/), 
and a deed is necessary to effectuate the jiartition in the case of laml 
and hereditaments, othei than copyholds («). In jiractiee a jire- 
liminary agreement is usually made, providing for the nietliod of 
making partition {b), and for other matters of title and adjustment 
of rights between tho parties(<•). 


(m) Co. Liu 16+ b. The laud is subject to scjKoi'dto distresses tor eacli 
part of ttie rout {Ftvifi v irnfson (1831)), 5 M. & VV. 2.55). For forms, sec 
Kncyclopscdia ol Forms and Frccodents, Vol. II., pji. i 6 , 18 ; and as to 
nmteliurges geneially, see title ItENTouAKOES ano Annuities. 

(tt) }/ew<;omcn\. (Joulson {IH77), 5 Ch. D. 133, A., per Je.ssee, M.R , 

at p. 141; see title Easements ani> Profits a Prendre, Vol. XI., 
]>p. 253, 274. As against the owner of the seiviont tenement, the nsusil rule 
will apply, that no gieater or more extended right can bo enjoyed than if 
tho whole remained undivided; see Mensien v. Mncdonald (1856), 2 .Jur 
(n. s.) 575, il. L. In ]\[o}(ond v. ('ook (1868), L It. 6 Eq 252, eKphuued 
in Auntcrh riif v. Oldham ('oyporalion (1885), 29 Ch. D. 750, 774, C.A., an 
obligation to maintain a sea wall was ira])osod on the ownois of ahqnoi 
sJiaies of land after partition, and secured by a charge on tli<> shares 
(o) Py alternate presentations (Advowsons Act, 1707 (7 Anne, c. 18)); 
see title Ecclesiastical Law, Vol. XL, p. 572. 

{ft) E g., profitft A prendre of uncertain character, fisheries et,c., franchises 
of terry, market etc., fealty, the seignories of manors and inheritances 
of honour and dignity (Co. Litt. 164 h). 

( 7 ) Co. Litt. 165 a. 

(r) Eg., by takmg equal quantities of the produce (Co. Litt. 164 h, 
165 a). This was done in Ee Trimmer, Crundwell v. Trimmer (1904), 91 
L. T. 26 (shares in the New River Company). 

(«) Co. Litt 164 1), 165 a 

(t) See title Salp of Land. • 

{a) Real Property Aet, 1845 (8 tfe 9 Viet, e 106). s. 3 For forms, 
see Encyclopicdia of Foiiu.s and Precedents, Vol IX., pp. 419 rl seq. 
As to tho efiect of a conveyance by a tenant tor life under the Settled 
Laud Act, 1882 (45 & 46 VTct e. JiS), s. 20, see title Settlements. 

( 6 ) According to the methods mentioned in p. 814, fmic. , 

(c) For a form ot such an agreement, see Eneyclopaidia of Forms and 
Precedents, Vol. IX .p 425, and tho modifications thereof, Vol. XVI., 
p. 447 , where trustees or tenants for life are concerned (see note (o), 
p. 820, ante), lu making such a preliminary agreement, the considerations 
applicable to a family arrangement vJill often arise; see title Family 
arrangements, Vol? XIV.^pp. 539 et seq. The hahility to^ay the costs 
ot completion of the assiyance, as between tho specific devisees and tho 
general personal estate of a co-owner who dies before completion, and ui 
tho absence of direction by him, falls on the devisees {Be Tmn, Tam v. 
Tawn, GravaM v. Tann (1) (1869), L. R. 7 Eq. 434). As to the divi.sion of 
easements on partifioii apart from express provision, see Eewcomen v. 
Vovhon (1877), 5 Ch. 1). 133, C. A., per Jessel, M.R., at p. 141. 
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1537. In "the case of copyholds (d) a partition, as a rule, is only 
complete ou suri'ender and admittance (e), which maj, it seems, be 
compelled as against the lord of the manor (/). 

1538. With regard to any part of the land which is situated in a 
district in which registration under the Land Transfer Acts, 1875 
and 1897 (//), is coni])uls()ry on sale, the instrument should he in the 
oflicial form if the land is already registered (//1; if the land is not 
already nigistcre*!, it does not appear to he compulsory to bring the 
land oil to the register (i). 

1539. The Htam[) duty chargeable on the partition, where no 
cousideiatioii for eijuahty of jiartitioii is paid or whore the con¬ 
sideration for etpiality does not ONceed TlOO in amount or value, is 
10 .s-.(/r), and ^\llere siicdi consideration does exceed that amount or 
value, is charged nd nijorcvi on that consideration as on a sale {I). 

A partition is not, how’ever, a sale(iii) within the meaning of the 
Stamp Acts (a), and accordingly increment value duty does nut 
appear to be payable {<>). 


Part III—Partition by Order of the Board 
of Agriculture and Fisheries. 

Srct. I — Jitrwiu'tioii of the Board. 

1540. The Loan! of Agriculture and Fisheries (hereinafter called 
“the Loard”), u]ion vlnch the jiow'ers of the Inclosure (3om- 
missiouors for England and Wales have devolved (p), has jmer to 


(f/) As to deeds oxeeiiiod by a tenant, lor life, see title Copyholds' 
VoLVIIl.p 108. 

(e) (Ah’lei/ V. (imiih (1759), 1 T.den, 261, ycr Clarke, M.K , at p 265; 
lUtou, Co[»ylndd.s 2rid ed., p. 117. 

(/) See Bolton v. (ISJ.'i), 4 Hare, ,530. 

(g) 38 & 39«Viet c, 87 ; 60 A fil Viet. c. 65 ; see title Real Property 
AND Chattels Real. 

(h) Liind l'ranRl(!r*Rulea, 1903, r. 156, and Sched 1, Form 43; Encyclo- 
]i.e.dia of Fonns and Precedents, \’ol. A I., p. 389 

(i) See Kncyeluj)iPdia of Foriii.s and Precedents, Vol. IX., p. 420. 

Ik) Stamp Act, 1891 (54 & 55 \ u't. o 39), Sehed. 

(Z) IhuL, H 73 ; see ibid,, Sched, as altered by the Fuianco (1909-10) 
Act, 1910 (10 Fdw. 7, c. 8), 8 . 73 ; title Sale ok Land. , 

(jw) Hennikh v. TJenviker (1852), 1 £. &: B. 64. * 

(rt) See, generally, title Revenue. » 

(o) For increment value duly generally, see titles Revenue ; Sale of 
Land. 

(p) See title Commons and Rights op Common, Vol. IV., pp. 535, 536. 
As to the constitution of the Board, see titles Auriculturb, Vol. I., p. 297; 
Constitution.\L Law, Vol. VJi., p, 104. 
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make an order of partition of any land(?) vested in persons interested Sect. 1 . 
in undivided sliares or as joint tenants, coparceners, or tenants in Jurisdic- 
, common upon their request in writing (/’), the costs Iwdng l)orne by tion of the 
,the persons interested who apply for partition in sncli ])ropor- B^d. 
tions as may bo ordered («). Land allotted on ])iirtition is hold 
for the same estates, uses, and trusts as the undivided shares 
were held (t), and is subject to the same tenures, cnstonis and 
services (a). 

1541. J^irtition by the Hoard does not determine any question of 'I’ltlo. 
title, and any defects of titl(! in tlie undivided shares are transferred 

to the land allotted in severalty. Furtlna', unless the njijilicants for 
partition are juirsons entitled to ajiply, the Hoard has no jurisdic¬ 
tion, and a partition made confers no title (/d. 

1542. An order may lie made on the apjdieation of tlic owners of CorapnlHory 
two-tliirds in value of tlie property, or, in the case of a jiartition prweas, 
under an inclosure award, on the apjihca,tion of any jiarty interested, 
notwithstanding the o])position of the other parties interested (r). 


1543. The Hoard niav also coiilirm a jiartition agreed upon but (’onfirmatum 
not coiypleted, if the jiarties are in jiossossion under such agree- uncom- 


Srct. 2. — Prnpcrli/ which mat) hr PartUioti^’d hi/ Order. 

1544. The Hoard may make orders for partition of the following:— rropcity. 
Messuages, lauds, ami corporeal tenements and hereditaments (r); 


{g) The Jnclosure Act, 1845 (8 & 9 Viet. c. 118), 8. 90, was conlinod to 
laud to be inclosed under the Act. The Iiiolosuie Act, 1848 (11 & 12 Viet, 
c. 99), extended the iiowera of the liiclosure Comnussioiiors as regards 
partition to land not Buhjoct to be melosed under the Act, and to land 
liable to be so inclosed jts to which no proi'cedings for iiiclosure we.ro 
pending (liiclosure Act, 1848 (11 & 12 Viet c. 99), s. 13). The Inelosure 
Act, 1854 (17 & 18 c. 97), cxtiuided all the provisioua of the previous 
Acts as regards partition to land subject to ho inclosed under the Acts as 
to which proceedings for inelosure were pending {ibid , 8 . 1), and extended 
the meaning of the word “ land ” to incorporeal liercditamont8(i6id.,8. 3 ; 
see p. 820, ‘/ml), and also extended the range of persons who could apply 
for partition undei the Acta (Inelosure Act, 1854 (17 & 18 Viet. c. 97), 
8S. 4, 5 ; see p. 820, post). The Commons Act, 1876 (39 & 40 Viet. c. 56), 
B. 33, made the Inclosme Act, 1845 (8 & 9 Viet. c. 118), s. 105, apyhcable 
.to parti lion orders canied out by separate orders and not included in 
an inelosure award. 

(r) Inelosure Act, 1845 (8 & 9 Viet. c. 118), s. 90. 

(«) lind., 8. 91; and see p. 851, pout • 

{t) Inelosure Act, 1845 (8 & 9 Viet. c. 118), a. 93. 

(tf) Ibid , 8. 94 * • 

(6) Jacomh v. Turner. [1892] 1 Q. B. 47, 51. In consequence possibly of 
these considerations and of the fact that there is no power to award money 
for,_equality of partition (see p. 828, post), the powers of the Board have 
been but seldom resorted to in the past, 

(o) Inelosure Act, 1849 (12 & 13 Viet. c. 83), s- 7; IncloMro Act, 1859 
(^ &*23 Viet. c. 43)1^ 8 11 > Doe d. Kntghi v. t^pencer (1848); 2 Excli. 762, 
767 (a case under the laclosure (Consolidation) Act, 1801 (41 Geo. 3, 
c. 109)). 

(d) Inelosure Act, 1854 (17 & 18 Viet. c. 97), s. 6. 

(e) Inelosure Act, 1845 (8 & 9 Viet. c. 118), s. 167, defining “land ** 
under that Act. 
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copytiolds and customary freeholds, subject to the consent of the lord 
of the manor (/); cattle gates or other gates; any rights of 
common, whether deliiii'd by numbers or stints{/)') or otherwise*, 
rights of fishing, manorial and other rights, and all easements ovec 
any land ; quit-rents, cliief rents, heri )ts, tithes and rentcharges (/<); 
and other incorporeal hereditaments (i). 


Slid. 3.— Persons ivho may AppJy. 

1545. The persons interested, as defined in the following pro¬ 
visions, may apply (/.); if two-thirds in value of them apply, that is 
doomed to be the application of all iiersons interested or having any 
estate in the property (/). 

In the case of land subject to he inclosed under the Inclosure 
Acts (/«), as to which proceedings for inclosnro are pending, any 
of the persons so interested in allotments made under the inclo¬ 
sure may apply, the partition being specified in the inciosure 
award (//). 

The term “ persons interested ” means (o):— 

(1) The persons in the actual jiossession or onjoyuicift of the 
property, or in the actual receipt of the rents and profits, without 
regard to the real amount of interest of such pei'sons (]>). 

(2) Where the laud is subject to a lease or agreement for a lease 
f(»r life or lives or years at a rent of not less than two-thirds of the 

ft 

clear yearly value, or for years not exceeding fourteen from the com¬ 
mencement of the term, or to a tenancy from year to year or at will 
or Buflerance, the reversioner immediately expectant on the term or 


(/) Inclosure Act, 1846 (9 & 10 Viet. c. 70), s. 9, which relates to exchanges, 
and is applied to partitions by the Inciosure Act, 1848 (11 & 12 Viet. c. 99), 
s. 14. 

{g) Inciosure Act, 1846 (9 & 10 Viet. c. 70), s. 11, which relates to 
exchanges, and is apphed to partitions by the Inciosure Act, 1848 (11 &, 12 
Vlct. c. 99), s. 14. 

{h) Inciosure Act, 1849 (12 k 13 Viet. c. 83), s. 7. 

(i) luclosuie Act, 1854 (17 & 18 Vict. c. 97), s. 3. 

{k) Inciosure Act, 1848 (11 & 12 Vict. c. 99), s, 13, which does not 
say “ any persons interested,” as in case of applications for inciosure 
generaJlly (Inciosure Act, 1846 (8 & 9 Vict. c. 118), a. 25), or for paitition of 
lands to be inclosed under the Acts (ibid., s. 90); sec Doe d. Knight v.' 
Spencer (1848), 2 Exeb. 752. As to the application of the Inciosure Act, 
1848 (11 & 1«2 Vict c. 99), s. 13, see note (q), p 825, ante. 

(l) Inciosure Act, 1849 (12 & 13 Vict. c. 83), s. 7; compare Inciosure 
Act, 1859 (22 & 23 Vict. c. 43). s. 11; and see pp. 830, 831, post. 

(m) See title Commons and Kigiits of Common, Vol. IV., pp. 635 
et seq. 

(n) Inciosure Act, 1840 (8 k 9 Vict. c. 118), s. 90; see Inciosure Act, 
1864 (17 & 18 Vict. 0. 97), s. 1. 

(o) Inciosure Act, 1845 (8 & 9 Vict. c. 118), s. 16. 

(p) 'J^he parties axe only entitled to partitioja of sileh lands as they ^e 
interested in (inciosure Act, 1848 (11 & 12 Vict. v- 99), s. 13), and therefore, 
although the statutory definition extends to persons so interested in the 
lands “ or any part thereof,” these words are only applicable to partition 
with the ueccHsary modificatiuii. The parties, thcrelore, must comprise the 
persons interested in the whole of the lands to be partitioned (Jaoomb v. 
Turner, fl8U2J 1 Q. B. 47, 63). 
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the perBon for the time bc'iiip; entitled to the land Rubjoct to the 3. 

tenancy is the person interested ((/). Persons 

> (3) Where the land is subject to a lease or agroemont for a lease who may 
for life or lives, or for years exceeding fourte-en from tlni comnn'iice- Apply. 


ineut of the term, at a rout less than two-tliirds of the ('le,iir yijarly Tenants and 
value, the tenant jointly with the person in actual receipt ol tlu', ppisons in 
rent is the person interested (;/•)• ^hit it is not necessary in sueli 
a case that any lessee sliould join in the application by a rover- ' ‘ 

sione.r (s). 

Where the term was originally for over a hundred years, and it is 
proved tliat no rent or acknowledgment has been paid or given for 
twenty yeais, or I hat the person entitled to tho rent cannot upon 
reasonable impiiiy be ascertained, Buch tenant alone is tlie pevBoii 
interested (t). 

(4) Where any person is in possession or enjoyment or receipt of Sequestrators 
rents and profits under any sccpu'stratifin, extent, oJerpt or other 

writ of execution («), or as a rect'ivev under any ordt'r of court (/;), 
such person, and tho person who liut for such writ or order would 
hav'o been in possession, enjoyment or receipt of rents and profits, 
are jointly the persons interested (c). 

(5) M^iere any person interested is an infant, lunatic, or idiot, I'crRons utuUt 
or is a niarrifid woman to whom the provisions of the ]\I}iri’ied 'livability. 
AVonieu's J’roporty Acts(d) do not apply, or is under any other legal 
disability or beyond the seas, the guardian, trustee, coiinnitteo of 

the estate (c), husband(_/) or attorney respectively, or, in default 
tlu'reof, a person nominated for that purpose by the Board, is 
substituted for the person interested (r/). 

1546. Wluiro litigation is pending concerning the title, then tho liiMgaial 
consent of hotli parties to tho litigation is equivalent to tho consent *'’*'*®- 


(</) Iiicloauie Act, 184r. (8 & 9 Viet. c. 118), a. 16. 

(/) Jhul. 

(«) Inc]o.suro Act, 1859 (:J2 & 23 Viet. e. 43), a. 10. The exi'eptioiiR only 
oyicrato to prevent oeitain lessees tlioiuselvcs ajiplying lor partition, except 
with the eoncunence of their revcrsioiicis. Tho lessees m such cases cannot 
give notice of dissent; see p. 830, post. 

(t) Inclosure Act, 1854 (17 & 18 Viet. c. 97), s. 4. This case is the only 
one in wliich proof of title can be required by tlio Hoard ; in other cases 
they have no jurisdiction to inquire into the title (luclosuro Act* 1845 
(8 & 9 Viet. c. 118), s. 49). 

(a) See title Execution, Vol. XIV., pp. 37 et mj 

(b) The statutory expression i.s “ a Court ot Ihiuity ” ; the instructions 
of the Hoard confine this case to tho High ('ourt of .Justice, but there seems 
no doubt that it extends to all courts exercising tlie*eqnity jurisdiction, 
including county courts and jialatiuc courts; see title Receivers. 

(c) luclosure Act, 1845 (8 & 9 Vict. c. 118), s. 16. 

(d) See title Hu.sb.\nu and Wife, Vol. XVI., p. 348. In other caaes 
the married woman alone applies. , 

fe) In the case of ^ lunatic not so found by inquisition it would appear 
that the application can be*mado by a ^uast-eommittoe apjfointed under 
the Lunacy Act, 1890 (66 & 54 Vict. c. 6), a. 116 (Lunacy Act, 1908 
(8 Edw. 7, c. 47), 8. 1). 

(1) It is the practice of the Board to require the consent of both husband 
and wife. 

{g} Inclosure Act, 1845 (8 & 9 Vict. o. 118), s. 20. 
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of the actual owner (A), and if, according to the claim of any party 
to the litigation, more than one person would be or bocoine 
interested in the property, the consent or (as the case may require'; 
non-signification of dissent by such persons us would have beeh 
sufficient to give an effective consent as persons interested if the 
claim had been estaldished, is equivalent to the conrtut of the 
claimant imd{3r tin’s rule (j). 

Aliy }>erson interested in more than one undivided share, held 
nnder so 2 >iirale titles or for distinct interests or subject to separate 
cluirges or incumbrances, may ellect partition as if different persons 
had lieen iiiteiestod Iheioin (/,). 

1547. Any person interested may ajipoint an agent for the 
inuqiose of obtaiihiig partition by the Board (f); such agent has 
statutory power to sign, concur in, and execute any aiiplication or 
act and to signify consent or dissent, and to bind liis principal 
thereby, 

1548. Whore persons are in possession of land under an agreement 
for partition not legally completed, they may iqiply as if they were 
the parsons interested [in). 

RiiCT. 4. —KquaJilij of Puitition. 

1549. A iiartition cannot he authorised ivhore the deficiency in 
value of any land or hereditaments, for which comiiensation is 
required unilor a jiroposed parlifcioii, exceeds, in the opinion of the 
Board, ouo-eighth of the value thereof (a). 

1550. Tlie Board is only authorised to give compensation by 
mo Ilia of a iierpuLual rentcharge or jierpetual rentcharges of such 
amount as in the oiunion of the Board (or the Board’s valuer in 
case of a partition under an inclosure award) is just(o). Such a 
rentcharge is charged on the whole or part of tlie lands for the 
excess in value of which the rentcharge is an equivalent (p). The 
amount of any such rentcharge and the lands to be charged are to 
be determined by the order of the Board or the inclosure award as 
tlie case may require (q). 


(h) Inclosure Act, 1847 (10 & 11 Yict. c. Ill), b. 1; applied by the 
i iclosnre Act, 1848*(J 1 & 12 Viet. c. 99), b. 14. 

(i) fncloBare Act, 1847 (10 & 11 Viet. c. Ill), s. 2, Bimilarly applied. 

(7c) Inclosure Act, 1852 (15 A 16 Viet. c. 79), a. 31. 

(l) Inclosure Act, 1845 (8 & 9 Viet. c. 118), b 21. A simple form of 

power of attorney is provided, but is not compulsory; the power of 
attorney ia free from stamp duty [ibid., b. 163). As to stamp duty generally, 
Bee title Kev^nue. • . • 

(m) Inclosure Act, 1854 (17 & 18 Viet. c. 97)*;&. 6. 

(n) Inclosure Act, 1857 (20 & 21 Viet. c. 31), s. 8. 

(o) Ibid., B. 7. The Board does not recommend these rentcharges, as 
they are inconvenient in practice, 

(p) Jhid, 8 . 7. 
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Such a rentcharge has priority over all charges other than tithe 4. 

rentcbarge, land tax, local rates and taxes, quit-rents or cliief rents Equality of 
incidental to tenure, and charges created or to be created under Partition, 
l^rainage or Improvement Acts (/•), and is recoverable in the same PrioritTand 
manner as tithe rentcharge (s). di-voiution of 

To such a rentcbarge there attach the uses, trusts, conditions, I'cntcharges. 
charges and incunil)rances attached to the land for tlie doiicioncy in 
value of which it is compensation (t). 

Hkct. 5.- ]*racti<r and Pro<rdur<'(u). 

1551. An apijlieation iii writing is Jirst made by the persons nrafi 
inti'i'csted accompanied hy a plan {<}) aiul a valuation niado by a iipplimiion. 
conijietent valuer. Both ajqilication and valuation are first 
Buhinitted to tlie Hoard in dralt before signature, in order that all 
necessary alterations maybe made botorc execution and coni])letion. 

^Vhere the lands to be partitioned aic in more than one parish, tho 
lands of each parish should he kept distinct. 

1552. The valuer should he chosen hy the parties ajiplyiiig ; lie Vaiiutiou. 
should be competent (c) and not tho agent of, or coiiiiGCted with, any 

of the parties Tlu* parties may each choose a sejiarate valuer, 
however, in which case a joint valuation should lie made by tho 
valuers. The valuation should contain all necessary inforiuatiou 


(r) See title Land Improvement, Vol. XVIIl., pp. 275 el seq. 

{«) IiicloBure Act, 1857 (20 & 21 Viet. o. 31), a. 10. As to tlic recovery 
of tithe rentcliarge, see title Ecclesiasiical Law, Vol. XL, pp. 748, 
740. 

(0 IncloBure Act, J857 (20 & 21 Vid.-c. 31), 8. 11. 

30 

(o) The lloarirs Instructions, Eorin D ^, should bo obtained by persons 

intending to apjily: they relate also to exchanges and divisions of inter¬ 
mixed lands ; the iirovisions obsential to partition apjiear in the text, infra, 
and pp. 830—832, and in the notes thereto. 

(6) Jnelosure Act, 1848 (11 & 12 Vict. c 09), s. 13. 

(r) As to these poisons, see p. 82(5, ante. For a ioiin ol a})plioation, see 
Eiicyelopjedia ot Forms and Pieeodcnts, Vol. IX., p. 432; forin.s are 
supplied by the Board free ol chaige. 

(<i) The lloaid requites the plan to bo of a scale largo enough loanable 
tho boundaries and aic,as to be ascertained with acciiiacy, and to show 
details clearly ; and suggests the use of the Ordnance Survey maps, latest 
editions, on the 1/2500 scale in rural districts, and on tho 1* 500 or 1 1056 
scale in towns, with the necessary manuscript revisions liemndaries not 
shown on tho published maps should be fixed by distaiU’-es measured on the 
ground from the nearest convenient featuies shown on those maps; and 
all boundaries of the lands referred to in each schedule should be edged 
with an appropriate colour, red for the first schedule, green for tho second 
etc. The names of the owners of tho lands immediately adjoining those 
to bo partitioned should be written on the plan. 

<e) The Board requires the valuer’s name and residence to,be submitted 
to them for approval befoife he begins to act; a valuer with experience 
of like matters is preferred, and if he has not aet<‘d in a similar capacity 
on a previous partition there should be given tlie names and addresses of 
two gentlemen who are competent to testify to his trustworthiness and 
ahihty as a valuer. As to valuers generally, see title Valuers and 
Ati'Uaisbks, 
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Partition. 


Sect. 6. for the use of the Board (/), and a certificate to the prescribed 
l^acticeand cflfeet(^). 

t 

1553. The Board has power to direct inquirios wliethor the 
proposed partition will bo beneficial to the owners of the undivided 
shares; and no order for partition will be made unless the Board is 
of opinion that the partition would bo beneficial and that its terms 
are just and reasonable (b). 

1554. The draft application and valuation having; been approved 
formal si{;iiatiiro takt'S place, the valuation is stamped (i), and the 
application and valuation are sent to the Board. 

f^otice is thou given (/r) by advertisement for two siicoossivo 
weeks in a local newspaper circulating in the county where the 
lands are situated (f). 


Procedure. 

Inquiries by 
Boaid 


Fornjal 

application 


Notice- 


Dissent. 1555. One month is allowed to elapse from the publication of the 

last of the advertisements. ].>iiring the month any person entitled 
to any estate in or any charge upon any land included in siicli pro¬ 
posed partition may give notice in writing to the Jloard of his 
dissent. Where land or other subject-matter ol j)artj.tioii is held 
under a lease at one entire rent, the lessee has no power of giving 
notice of dissent («/)• H the api)licati()n for partition is made by 
two-thirds in value of tlio persons interested no notice of dissent 
can he given by any other person (n). 

The jioard cannot confirm any order for partition of the land 
unless the dissent is withdrawn, or it is showui to tho Jloard that 
the estate or charge of the party dissenting has ceased (o), or is not 


if) Compare Inclosuro Act, 1846 (8 & 9 Viet. c. 118), s. 24 (now repeiileil), 
as to incloBures. The Board requires various pariicnlars to bo sta1,e(l. 
thus each separate field or hereditament should be mentioned sejiarately, 
and its annual rental value, fee simple value, and tlio nimiber of yeais’ 
puiehase giving that value, should be specified, with reasons for any 
variations in the value per acie and the number of years’ purchase from 
those of any other portions, or from the number of years’ purchase usually 
adopted in the district. The nature of the soil aud buildings, the value 
of the timber and minerals, if any, aud the outgoings (tithe rentcharge, 
land tax, chief rents etc.), and whether payable by owner or occupier, the 
objects of the partition, and the circumstances which render it desirable, 
should^ll be stated, and if any lot has any special value or accommodation 
value to the estate to which it will bo attached, tho particulars should be 
given; see Encyclopaedia of B’orms and Precedents, Vol. V., p. 604. 

(o) See ibid., p. 607. 

(n) Inclosure Act, 1848 (11 & 12 Viet. c. 991, s. 13. 

(i) Otherwise the-Board cannot proceed (Inclosuro, etc. Expenses Act, 
1868 (31 & 32 Viet. e. 89), s. 2). As to sl.amp duty on valuations, see title 
Valuers and Appraisers. As to stamp duty generally, see title 
Revenue. 

(7c) Inclosure Act, 1845 (8 & 9 Viet. c. 118), s. 150, applied by 
the inclosure Act, 1848 (11 & 12 Viet. c. 99), s. 14, aud amended by the 
Commons Aci 1899 (62 & 63 Viet c. 30), s. 19. • . , • 

(7) Inclosure Act, 1846 (8 & 9 Viet. o. 118), s* 162. 

(w) Inclosure Act, 1869 (22 & 23 Viet. c. 43).‘8. 10. 

(w) Ibid , B. 11; see Inclosure Act, 1849 (12 & 13 Viet. c. 83), s. 7, and 
p. 826, ante. 

(o) laclosure Act, 1846 (8 & 9 Viet. o. 118), a. I.C0, applied by tlie Inclosure 
Act, 1848 (U & 12 Viet. 0. 99), s. 14. 
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more than one-third in value of the entiix^ty of the property to be 
partitioned. 

1556. On the expiration of the month, if no iiotico of dissent 
^fifeettial to put an end to the proceedings has been received, the 
Board prepares a draft of the proposed order (p),and the necessary 
nlaus showing the lands allotted in severalty to each of the persons 
interested in respect of their respective undivided shares {q), 

1557. The draft order and jdans are sent to the parties for 
approval, with a note of the costs incurred, which must he paid 
before confirmation of the order. These costs include the fees (r) 
and expenses (s) of tlie Board and the stamp duty on the order (/). 
The valuer’s charges are paid by the parties direct (a). 

Exce])t in the case of a partition comprised in an inclosure 
award (/>), there is no provision for compelling any dissentient who 
is bound by the proposed order to pay his share of costs, and the 
whole of the costs must therefore fall on the persons making the 
a])plicatiou and on persons agreeing to share the costs with them (c). 
In case of any difference as to the amount of costs payable by 
any person, the Board may certify the amount (d), which is recover¬ 
able, on default in payment, by order of distress, to bo made by two 
justices on the production of the certificate (c). 

1558. The draft order and plans having lioen returned to the 
Board a])])vuved by the parties, a7id the costs liaving been 2 )aid (_/’), 

{p) Pot a form, see Encyclopaedia of Forms and Precedents, Vol. IX., 
p. 455. 

(q) Tndoaure Act, 1848 (11 & 12 Viet. c. 99), s. 13. 

(r) liielosure, etc. Expenses Act, 1868 (31 & 32 Viet. c. 89), s. 6 ; these 
fees are at present;—whore the aggregate value of the laud or otW 
property dealt with does not exceed £100, £1; where that value exceeds 
£100 and docs not exceed £200, £2; for every further £100 or fraction of 
£100 not exceeding £5,000, 6s.; and for every £100 or fraction of £100 
exceeding £5,000, 2s. 6d.; but in no case docs the fee exceed £50. The 
fee on tlie amendment of any confirmed order is £2. 

(s) These exjienscs inoludo the Board’s costs of advertising, of pre¬ 
paration of plans to be attached to the order, and of engrossment of the 
order, besides the expenses of the intiuirios, if any ; see luclosure Act, 1845 
(8 & 9 Viet. c. 118), s. 147. 

(I) The stamp duty is payable according to the Stamp Act, 1891 
(54 & 65 Vict. c. 39), s 73, and Schedule; see p. 224, ante, and titles 
IlEVENfTE ; Sale of Land. 

(а) The Board recommends an arrangement with the valuer as to his 
remuneration before his valuation is undertaken. 

(б) In partitions undcf an inclosure award the costs arc to be borne by 
the several proprietor or persons interested in such jnanner and propor¬ 
tion as the valuer orders, and in case of non-payment are recoverea as 
directed tor the recovery of penalties and forfeitures (Inclosure Act, 1845 
(8 & 9 Vict. c. 118), 8.91), namely, before two magistrates for the county, 
the decision being enforceable by distress [ibid., s. 150). 

(c) In the case of partitions not made under an inolosure award, the 
p*ovi«jjons of the Inelosure Act, 1846 (8 & 9 Vict. c. 118)i s. 147, that 
expenses are to be paid the persons on whose application the order 
is made, die incorporated by the Inclosure Act, 1848 (11 & 12 Vict, o. 99), 
B. 14. 

(d) Inclosure Act, 1845 (8 & 9 Vict. o. 118), s, 151. 

(e) Ibid., ss. 151, 160. 

(/) The Inclosure Act, 1848 (11 & 12 Vict. o. 99), s. 13, provides that 
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the order is then engrossed and confirmed by the Board, and the 
plans annexed thereto. 

Tlie original order and plans are deposited with the Board,, 
and copies of the order under the seal of the Board are delivered to. 
each of the partioH apjjlying, or to their authorised agents (fl). 
Where it aj^pears to the Board, from the number of the persons 
inh^rested, or 11 lo nature of their interests, that this obligation to 
deliver eojnrs is inapplicable, the Board may order copies to be 
deposiled, one with tlu! cl{>rk of the peace of the county, and another 
with Die church or chajiel wardens of the parisli camtaining the lands 
conceriK'd (//). In that cas(i any person interested may inspect and 
olilain co])U'S or (extracts of the order, and such cojiies authenticated 
by the signature of the clerk of the ])eaco, or his deputy, are 
U'ceivahle in evulem‘e(t). The Board will, however, at tlie request 
and cost of any i)ers<)ii on whose a])plicatioii the order was made, 
furnish him with a, sealed copy 

1559. No further deial or act is necessary, except where' the 
property is n'gistered in a district in which registration under 
the Laud Transfer Acts, 1875 and 181)7 (/.), is coinjnilsory, when the 
order or a sealed cojiy shoiihl he jiroduce-d at the Land ilegistry 
together with tli(‘ land certificate (/). 

1560. In case of any fraudulent or otlu^r error or omission in tho 
order, the Board may make the correction hv an order, either 
indorsed on the original order, or sojiaiate and deposited with the 
original order. The expenses are payable by the jiai ty requesting the 
correction (ai). 

Sect. 6.—A'/Zeef of {he Order. 

1561. The confirmation of the order is conclusive e\udeiice that 
all the statutory directions have been comjilied with, and the order 
is not to he impeached by rea,soii of mistake or informality in the 
order or any of the jiroceedings, or h\ want of statutory notices or 
consents, but the partition elTeeled thereby is binding and con¬ 
clusive on all persons whomsoever (a). The order is not conclusive, 
however, when made wntliout jurisdiction ; and if the parties 

the or^er shall be. framed and confirmed on the Commissioners bein^ of 
opinion that the partition would be beneficial and that its terms are just 
and reasonable. 

( 9 ) Inclosnre Act, 1845 (8 & 9 "Viet. 0 . 118), s. 147, applied to 
partition by the Inclosure Act, 1848 (11 & 12 Vict. c. 99), s 14. 

(h) Inclosure Act. 1852 (15 & 16 Vict. c. 79), S. 17, applying the pro- 
visions^of the Inclos^o Act, 1845 (8 & 9 Vict. c. 118), s. 146. 

(i) Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 146. Fees for inspection, 
2 «. 6 ( 1 .; copies, 3 d. per folio (i 6 id ). 

(/) Inclosure Act, 1852 (16 & 16 Vict. c. 79), s. 17. 

(fr) 38 Iv 39 Vict. c. 87 ; 60 Ik. 61, Vict. c. 65: see title Real Propbrtt 
AM> Chattels Heal. ^ 

(l) Laud Transfer Rules, 1903, r. 166, incorporating the practice 'under 

ibid., T. 155, as to exchanges. • 

(m) IncloBuro Act, 1852 (15 & 16 Vict. 0 . 79), s. 29. 

(n) Commons Act, 1876 (39 & 40 Vict. c. 56), s. 33, applying the pro¬ 
visions of the .Inclosure Act, 1846 (8 & 9 Vict. c. 118), s. 106, relating to 
inclosure awards. 
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interested have no interest at all in some of the lands comprised in 
the partition the order is to that extent invalid (o). 

-- The uses, trusts and incumbrances of each undivided share are 
attached to the land allotted in severalty in respect of such share ( p). 

Sect. 7, — Collateral ArrangnnenU, 

1562. An exchange as well as partition may be effected where the 
parties are interested in undivided shares in one projKU'ty, and also 
interested in the entireties of other lands {q). The matter rests in the 
first place in the agreement of the parties concerned: the procedure 
is then the same as already indicated (r), including the jirovisions 
as to dissent. The effect of the order is that the land allotted under 
the partition is held to the same uses, and on the same trusts, and 
subject to the same conditions, charges, and incumbranw'is as the 
undivided share of the party concerned, and tlie land taken in 
exchange is held similarly to the land given in exchange by the 
party concerned. 

1563. In the case of copyholds or customary freeholds, with the 
consent gf the lord of the manor, and of the parties taking the laud 
on jiartition, the Board may declare the lands to lie held as of free¬ 
hold tenure on such terms and conditions as may be agreed upon, 
and as they deem just (s). 

1564. The order may make, in accordance with the application, an 
exception or reserx’ation of all or any of the mines or minerals 
under all or any part of the land, together with rights and ease¬ 
ments incidental to working ; and rights of way and otlicr easemoiits, 
as the parties to the application may have agreed on, may also be 
granted and reserved {t). 

1565. Where any land or other subject-matter of the partition is 
held by one entire rent, the order of partition should apjiortion the 
rent to be paid to each of tho persons to whom any part may he 
allotted in severalty (»); and, after confirmation of the order, the 
rents and services are payable accordingly. 

(o) Jacomb v. Turner, [1892] 1 Q. B. 47. As to tho effect of the order 

upon title, see p. 825, ante. , 

(p) inclosnre Act, 1848 (11 & 12 Viet. c. 99), s. 13; and, as to partitions 
in an inclosure award, Inclosure Act, 1845 (8 & 9 Viet. c. 118), ss. 90, 93. 

(</) Jnclosuro Act, 1862 (15 & 16 Viet. c. 79), s. 32. 

(r) See pp. 829 et seq., ante. * 

(«) Inclosure Act, 1847 (10 & 11 Viet. c. Ill), s. , 6 , which expressly 
referred to partitions under an inclosure award, and was applied to other 
partitioned lands by the Inclosure Act, 1848 (11 & 12 Viet. c. 99), s. 14. 

(f) Inclosure Act, 1847 (10 & 11 Viet. c. Ill), s. 4, applied to partitions 
by the Inclosure Act, 1848 (11 & 12 Viot. o. 99), s. 14. As to minmg rights, 
see title Mines, Mineuals, and Quarihes, Vol. XX., pp. 620 sej. As 
to^easements generally, see title Easements and Profits*! Prendre, 
Vol. XI., pp. 233 et seq. * 

(«) Inclv/sure Act, 1869 (22 & 23 Viot. c. 43), s. 10. 
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Part IV.—Partition, and Sale in Lieu of 
Partition, by Order of Court. 


Sect. 1. 


Sect. 1 .—Courts having Jurisdiction . 


Courts 
’ having 
Jurlsdic- 
'tion. 

Courts. 


1566. The courts having jurisdiction (r) to entertain actions for 
partition, or sale in lieu of partition, are (1) the Chancery Division 


(r) IJy the common law, in the absence of affreenient between the parties 
interested, the only method by which partition could bo compelled was 
by the writ de. ‘partitions famenda (Fitz. Nat. Brev. 62). The writ was, 
aocordinfj to Littleton, the origin of the name “coparceners” (Littleton’s 
Tcuiitcs, b. 241 ; Co. Litt. 164 b), and was confined to frcidiold heredita¬ 
ments held in coparcenary (Co. Litt 167 a). This remedy was extended 
by the Statute of Partition (1539), 31 lien. 8, c. 1, to the case of all 
joint tenants and tenants in common in their own right or in the light 
of their wive.s, and by the Statute of Partition (1540), 32 Hen. 8, 
c 32, to the case of joint tenants and tenants in common for a term of 
liie or years, and whcie one of the joint leuants or tenants in common 
held for life or for years. The writ of piutition was an extremoly cumber¬ 
some and difficult process (see Lord EH)0N. L.C., in Agar v,. t'airfaz. 
Agar V. Holdsworth (1811), 17 Ves. 533. 553; 1 Fonblanque, Treatise of 
E(|iuty, 6tli ed.. j). 18; and Allnatt, Law of Partition, pp. 48 et seq.). After 
some attempt to simphfy the process by stat. (1697) 8 & 9 Will. 3, c. 31, 
the wTit was abolished by the Itcal Property Limitation Act, 1833 (3 & 4 
Will. 4, c. 27), 8. 36. In his note to Co. Litt. 169 a, Mr. Hargrave men¬ 
tions two other writs of hvory and paitition applicable to lands holden in 
eapite descended to coparceners. Owing to the extreme difficulty attend¬ 
ing the process of partition at law, especially whore the title was com¬ 
plicated and where discovery was necessary, the Court of Chancery 
assumed jurisdiction to decree partition, in proceedings instituted by bill, 
at a very early period {Nome v. Ludlow (1590), Toth. 155; Long v. Miller 
(1594), Toth. 155; Mundy v. Mundy (1793), 2 Ves. 122, 124); see also 
Relden Society Publications, Vol. X., p. 129, where is recorded a petition, 
in 14,32—1443, to Stafford, Chancellor of England, asking for partition in 
a ca.se where no remedy at law was available ; cases even earlier are men¬ 
tioned in (1311), Year Book, Maynard, V’ol I.,p. 133 ; (1341), Y. B. 15Edw. 
3, Paseh. pi. 42 (Rolls Series, p. 103); and (1342), Y. B. 16 Edw. 3, lid. pi. 44 
(Rolls Series, I, p. 132). This distinction is to bo noted between the common 
law judgment and the decree in equity, that while the former vested the 
legal estate, the latter had no such effect, but directed the parties themselves 
to execute the conveyances necessary to pass the legal estate. Although the 
Court of Chancery would decree specific performance of an agreement to 
pai+ition copyholds {Bolton v. Ward (1845), 4 Hare, 630), or mroct a par¬ 
tition of freeholds and copyholds so as to give the entire copyholds to one 
party {Dodspn v. Dodson (1795), Allnatt, Law of Partition, p. 94; Dillon v. 
Coppin (1833), 6 Beav. 217, n.; Bowles v. Ettmp (1861), 9 W. R. 370), yet it 
had no jurisdiction prior to the Copyhold Act, 1841 (4 & 6 Vlct.c. 35), s. 85 
(see now^ Copyhold Act, 1894 (67 & 68 Viet. c. 46), s. 87), to direct a 
partition of copyholds or cuslomary freeholds {Jope v, Morshead (1843). 

6 Beav. 213). Prior to the passing of the Partition Act, 1868 (31 & 32 
Viet. e. 40), partition was a matter of right, and the court had no discre¬ 
tion to refuse partition or to order sale in lieu thereof (Waimer v. Baynes 
(1750), Amb. 689; Parker v. Gerard (1764), Amb, 236). This statf of 
the law produced numerous inconveniences dtad absurdities. In l%imer v. 
Morgan (1803). 8 Ves. 143, Lonl Eldon, L.C.,'decreed partition of a single 
house, and Mr. Romilly in argument cited a case of a house at Cockermouth 
which vtas partitioned by actually building a wall up the middle. This 
state of thS law led to the passing of the Partition Acts, 1868 (31 & < 
32 Vi<»t. c. 40) and 1876 (39 & 40 Viet. «, 17), under which the court 
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of the High Court of Justice (a); (2) the Courts of Chancery of the 
Counties Palatine of Lancaster and Durham, as regards property 
•within their respective jurisdictions ( b ); (B) the county court, 
when the property to whicli the suit relates does not exceed in 
value £500 (c); and (4) other Courts exercising equitable jurisdic¬ 
tion (d). Where the plaintiff dwells or carries on business within the 
district of one of the metropolitan county courts, and the defendant 
also dwells and carries on business within the district of one of such 
courts, the county court of the district in which either ])laiutifif or 
defendant dwells or carries on business has jurisdiction; in any 
other case the court having jurisdiction is that within the district 
of which the property is situate (c). 

1567. Such an action nuiy be maintained although there are 
questions of title between the parties; and the court may decide 

lias wide powers 1o order a sale in lum of psuUlioji wliero the luitnrc ol 
t.ho proiicrty or the luljorest of the parti(‘,8 makes that more eonvouienf. 
See, furtJicr, title Eoittx, Vol. .XIll., p. 40. 

(fi) By the JiidioatiU’e Act, 1873 (36 37 Yict. c. 66 ), b. 34 (3), all actions 

for Bale or partition in the Ilifjh (’ourtr are assigned to the (,'haneery 
l)iv]sion,*whieh now has exclusive jurisdiction in such matters. 

{h) 'Phe jurisdiction in tho County Palatine of liancastcr is conferrc'd 
hy the Partition Act, 1868 (31 & 32 Vict. e. 40), s. 2 ; see also tho (’hauoery 
of Baucaster Act, 1890 (fiS & 54 Vict. e. 23), s, 3. By tho Palatine <?ourt 
of burliam Act, 1889 (52 & 53 Vict. c. 47). s. 10, the term “the court ” in 
the Partition Act, 1868 (31 & 32 ^'l(•t. c. 40), was extended so as to inelud^e 
tlie Court, of Chancery of tlie County Palatine of Durham. I'or the juris- 
dietion of the Palatine (’ourt of Lancaster, see title Courts, Vol. IX., 
p. 121 ; for that ot the. Palatine Court ol Durham, see %hul., p. 125. 
Tho jurisdiction of the CLancery Division is concurrent witli that ol these 
eourts; Ihrlin v. [1909) 2 K. B. 112, C. A., was a partition action in 

the County Palatine ol Durham. 

(c) Partition Act, 1868 (31 & 32 Vict. c. 40), s. 12. The junsdictiou 
in such cases of the f’hancery Division and the county court, is concurrent. 
When an action is brought in tho High Court which might have been 
commenced in the county court, it can, by order of the judge to whom it 
is assigned, and with or wuthout tho application of any party to the action, 
he transferred to the proper county court (County Courts Act, 1888 
(51 & 52 Vict, 0 . 43), 8. 69). The masters of the Chancery Division have, 
however, much greater facilities for conducting the inquiries which are 
usually necessary in par<,ition actions, and more experience, than the 
registrars of county courts, and transfers from the High Couit (jp the 
county court are not common, and some special reason must be showm 
before the court wdll order a transfer (Picard v. Pine (1868), 18 L. T. 70.5 ; 
/Sitfkes V. Firth (1877), 46 L. J. (cii.) 627). Since the junsdietion is con¬ 
current, the fact that the plaintiff elects to proceed in the High Court is 
no ground for depriving him of tho usual costs (Frown v. Fye (1874), 
L. E. 17 Eq, 343 ; ScoUo v. Ueritage (1866), L. E. 3 E§. 212 ; Grandin v. 
Haitieg, [1873] W. N. 12 ). Simons v. McA^m (1868), L. E. 6 Eq. 324, is 
difficult to reconcile with the reasoning of Jessel, M.E., in Brown v. Bye, 
supra. The County Courts Act, 1888 (51 Sc 52 Vict. c. 43), s. 116, does 
not apply to an action for partition w]}ich is not an action founded on 
coq^tract, or on tort, ^thin the meaning of that provision. For a fuller 
discusston of this subject, seoAitle County Courts, Vol. VIIL, pp. 586, 675. 

(d) As to the Mayor’s Court of London, see title Mayor’s Court, 
London, Vol. XX., p. 286 . 

(e) This is the result of the County Courts Act, 1888 (61 & 62 Vict. c. 43), 
sft. 76 (2), 84, as interpreted in B. v, Bloomsbwry County Oowrtifudqe (1890), 
24 Q. B. D. 309; and see title County Courts, Vol. VIIL, p. 452. 
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suOh question^ in the same action (/). Other relief hesides parti¬ 
tion may therefore be claimed (g), including the determination of 
such questions (/i). 

Sect. 2. —Property which may he Dealt IVith. 

1568. All lands, tenements, and hereditaments of whatever kind, 
whether corporeal or incorporeal, may be partitioned by the court, 
except those which are in their nature incapable of physical division, 
and even as regards these latter the court can in many cases effect 
the same result, either by giving the enjoyment of the indivisible 
hereditament to the parties interested alternately, or by giving the 
indivisible hereditament to one party and its equivalent in Lind or 
money to the others (i). 

Accordingly, freeholds and lands of copyhold or customary tenure 
are partitionable (k). Leaseholds are partitionalilo, but where 


(/) Jadicalure Act, 1873 (36 & 37 Viet. c. CO), 8. 24 (7); Waite v. 
Bingley (1882), 21 Ch. I). 674 (question of title); Mayfair Property Go. 
V. Johnston, [1894] 1 Cli. 608 (action for dama/^es for trespass). The 
Court of Chancery Act, 1852 (15 & 16 Vict c. 86 ), s. 62; the Chancery 
Amendment Act, 1858 (21 & 22 Vict. c. 27), and the Chancery Ifcgulation 
Act, 1862 (25 fc 26 Vict c. 42), s. 1, contained similar enactments, 
but were ineffectual; see Bolton v. Bolton (1868), L. R. 7 Eq. 298, n , C. A.; 
Slade Y. Barlow (1869), L. R. 7 Eq. 296; Giffard v. WiUiams (1870), 5 Ch. 
A 2 )p. 646; Burt v. Hellyar (1872), L. R 14 Eq. 160. The court does not, 
however, entertain an incidental probate matter although it has juris¬ 
diction to do so (Pinney v. Hunt (1877), 6 Ch. D. 98). 

{ g ) As to the joinder of causes of action, see title Practice and Pro¬ 
cedure. A claim by the owner of a share against his own mortgagee for 
redemption cannot be joined with a claim for partition against another 
defendant (Sinclair v. James, [1894J 3 Ch. 554, 557). In Davenport v. 
King (1883), 49 L. T. 92, the prior mortgagees, who were defendants, 
consented; and see Watkins v. Wtlhams, Harerd v. Davis (1851), 21 L. . 1 . 
(cii.) 601. In Davies v. Davies (1860), 6 Jur. (n. s.) 1320, a mortgagee of 
the entirety, who was also entitled to a share of the irroperty, obtained a 
decree for foreclosure, and, in the event of redemption, lor partition. 

(h) See Gledhill v. Hunter (1880), 14 Ch. D. 492, which shows that even 
possession may he chiimed. For a precedent of particulars iu a county 
court, see County Court Forms, 1903, No. 324. In Moore v. Kemp- 
ston (1870), 18 W. R. 803, the claim for partition was subsidiary, and 
under the old rule that questions of title could not be entertained in a 
partil^'on action'(see the cases referred to in note (/),«t«pra), the action was 
dismissed : the decision would now be otherwise. 

(i) Sir Edward Coke (Co. Litt. 164 b, 165 a) gives a number of instances 
of hereditaments which in their nature are indivisible (see note ( p), p. 823, 
ante), and dtates how they are partitionable. In no case, however, is a 
severance of the ownership effected. Many of the cases given are now of 
antiquarian rather than practical interest, and in view of the power of 
the court to order a sale in Uou of partition, under the Partition Act, 1868 
(31 & 32 Vict. c. 40), it would not nowadays be necessary to resort to 
some of the shifts to which recourse was had when partition was a matter 
of rightirrespectiveof the inconvenience and impracticability of reasonable 
division. , 

(k) Copyholds were at an early date held *ot to within the Statrltes 
•I Partition ( (1539) 31 Hen. 8 , o. 1 ; (1640) 32 Hen. 8 , c. 32), the 
reason alleged being that partition would interfere with the rights of the 
lord in his absence by dividing his tenements, altering the accustomed 
rents and eevTices, and forcing upon him a different tenant (Jope v. 
Morshoad (1843), 6 Beav. 213; Co. Litt. 187 a, note 2 ; Scott v. Fawoei 
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partition would involve waste or breach of cov'onant, or ronder any 
of the co-owners liable to ejectment at the suit of the leesor, the 
^pourt can, if requested to do so. order a sale in lion of partition (0. 

Advowsoiis are partitioned ))y decreeing presentation by turns. 
In the case of coparceners the eider has the prior right of presenta¬ 
tion (th), In the case of tenants in common or joint haianls the 
order of presontation.in the absence of agreement, is dob('.riniuod by 
lot(H)> unless the predecessor in tille of one of the parties had the 


(1757), IDick. 299 ; Billonv. C'oppni(J833), 6 Rear. 217; note to Jope v. 
MorsMad (1843), 6 heav. 213; Oo. Tatt. 187 a; IIorneaHtle v. (Jharlesworth 
(1840), 11 Sira. 315). The right to dccrcrj partition of land.'j of copy¬ 
hold or customary tenure was conferred on c-ourts ot equity by the 
Copyhold Act, 1841 (4 Ac 5 Viet c. 33). s. 8.5, wliicli was repealed by the 
Copyhold Act, 1894 (57 & 58 Viet. c. 46), a consolidating statute which 
enacts {ibid., s. 87) that in .in action for the partition of lands of copyliobl 
or customary tenure the like order maybe made as witb ios]>ect to land of 
trcehold tenure; see note (i>), p. 834, ante. In linker v. Jhihiel (1815), (> 
Taunt. 193, and UVhn/ax v. Tri/Ziow.'? (1862), 19 \V. II. 609, docn;(*.s were 
made for partition of lands of gavelkind tenure, and in Onhoni v. thhorn 
(1868), L. R. 6 Eq. 338, an order for sale ol lauds of that t(«inrc ivaa 
made; and see Robinson, Gavelkind, 5tb ed., p. 113. 

(?) Lcalieholds w<‘re made parlitionable by stat. (1540) 32 Hen, 8, c. 32; 
but the statute provided that no iiartitioii therenuuer sliould projudicu 
any person other than the ji.arties to the partition. Under this Act the 
court luas frequently ordered partition of leaseholds in the absence of the 
reversioner {llnrivg v. Ahi«A (1813), 1 Vcs. & B. 551; Heaton v. Hearden 
(1852), 16 Bcav. 147 ; Amen v. Vomyns (1867), 16 W. R 74). In all theso 
cases the properly was held under one demise, but there is nothing in the 
reports to show that the landlord’s lights would bo adversely alfecl-cd. 
In Noith V, Guinan (1829), Beat. 342, Hart, J^C, refused to decree 
paititiou of a house held tor .a term on the ground that paitition would 
involve waste and breach of covenant, and could be restrained by 
injunction at tlio suit of the landlord. Since the Partition Act, 1868 
(31 & 32 Viet. 0 40), the court would no doubt order a sale in lieu oi a 
paitition; it is a plausible .‘iigiimcnt, however, that inasmuch as the 
Partition Act, 1868 (31 & 32 Viet. c. 40), only enables the court to 
order a sale in cases where jireviously it could have ordered a partition, 
there is no jurisdiction to order a sale where a landlord’s liglits would bo 
affected by a partition ; see also liowe v. Gray (1876), 6 Ch. D 263. 
Further, the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 34 (3), winch 
assigns to the Chancery Division all actions for pai'tition or sale of real 
estate, does not in tonus include chattels real, though tlie corresponding 
.Tudicaturo Act (Ireland), 1877 (40 & 41 Viet. c. 57), s. 36 (5), mentions 
chattels real. As pointed out in note (r), p. 834, ante, the Court of 
Chancery has exercised jnnsdiction in partition, at least since 1590. It 
exorcised exclusive juiisdiction since the abolition of tlie common law 
writ of partition by the Real Property Limitation Act, 1833 (8 & 4 Will 4, 
c. 27), 8. 36, and among other matters assigned to the Chancery Division 
by the Judicature Act, 1873 (36 & 37 Viet. o. 66), s. 3-f (2), are “ all^eauses 
or matters under any Act of Parliament by which exclusive jurisdiction in 
respect of such causM or matters has been given to the Court of Chancery.” 
Actions for partition or sale of leasehold property have, in fact, been 
entertained by the Chancery Division evpr since the passing of the Judica¬ 
ture Act, 1873 (36 & 37 Viot. c. 66) {JRom v. Gray, supra), • 

fb) € Roll Abr., pf346; Co. Litt. 160 b, 186 b; uarrU fcnd Haies v. 
Nichoh (1583), Cro. Eliz. •lO; though the elder has no prior light of 
selection in the case of partition hy commissioners {Canning v. Canning 
(1854), 2 Drew. 434, 437); and see title Ecclesiasticax Law, Vol. XI., 
p. 572. 

, (») Seymour v. Bennet (1742), 2 Atk. 482, per Lord Habdwick£,L.C., at 
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last presentation, in which case the other will present on the first 
occasion after the partition on which the living becomes vacant (o). 

Manors may be partitioned by the court (p), and in such case each ^ 
person to whom a share of tlie manor is allotted is entitled to hold 
a separate court in respect of that share {</). As regards tlie 
incidents of the manor which are indivisible, the profits of the whole 
will be divided, or aUornalc enjoyment decreed, or comperisation 
given for the allotment of the entirety to one of the parties (r). 

Tithes (/f) and rentchargos (0 can both he jiurtitioned by the 
court. In the case of reiitcliarges each scparahi owner, after the 
])artitioii, has a separate remedy for enforcing the rentcharge. The 
same is true of an ordinary rent severed from the reversion (u). 

A wall separating the gardens of two adjmniug houses has been 
partitioned vertically (a). 

1569 . The property to bo partitioned must he w’itliiii the juris¬ 
diction of the court. The Chancery Division has no jurisdiction to 
order partition of immovable property outside the jurisdiction {b). 


p. 483 ; in this case Lord llardwicko ordered persouH, who woreentitlod to 
lill up an office but could not asfree as to the person to be appointed, to 
draw lots to decide who flhould have the first appointment; "see also 
Johnstone v. Itnbcr (1850), 6 Do G. M. & G. 439; Snlishury [Bishoy) 
V. rhihps (1700), I Ld. Raym. 535 * 

(o) Bodu'oate v Steers (1737), 1 Dick. 69; Matlhews x. Bath and 
(Bishop) (1785), 2Dick. G52 in Youngx. ro/m9(l870),L. R. 13Eq. 175,u., 
a sale of an advowsou was ordered in a partition aetiou. By the Advow- 
sons Act, 1708 (7 Anno, c. 18), where partition to present hy turns is made, 
tfach co-owner is to be deemed severally seised of his jiroportionate part 
of the advowson; see title Kooliisiastioal Law, Vol XL, p. 572. 

(p) Hanburyx. Hussey (1851), 14 Beav 152, following Sparrow x. Fiend 
(1761), 1 Dick. 348, and Ley x. Vox (1772), quoted in 14 Beav. 156, n., 
where the decree is given. Manors are. expressly mentioned in stat. (1539) 
31 Hen. 8, c 1. 

(q) Galtleyx. Arnold (1858), 4 K. & J 595, per Page Wood, V.-C.,atp. 600, 
quoting 16 Vin. Abr. 224 (2nd ed.), thecasi‘ of the Coxmlu Palnlineof IPcj'- 
ford (1611), Dav. Jr. (ed. 1762) 159, 167, and Anon (1534), Y. B. 26 Hon. 8, 
Trill. Oa. 15, In the case of partition hy act of the jiarties without the aid 
of the court there are numerous decisions to this effect (Harris and 
Haies X. Nichols (1583), Cro. Eliz. 19 ; Morris v. Smith and Paget (1585), 
tjro. Eliz. 38; Melwieh x. Ijiitlier (1588), Cro. Eliz. 102; Firu'h's (Sir 
Moyle) Case (1606), 6 Co. Rep. 63 a). In Heath v. Deane, |19U5] 2 Ch 86, 
there Ijad apparently been a partition between the freehold and copyhold 
parts of the manor. 

(r) JJfoorandilromtv. Oii-»If)M)(1600), Cro. Eliz 759. In Agar x. Fairfax, 
Agar x. Eoldsworth(liill), 17 Ves. 533, an order was made for partition of an 
uninclosed itfoor, formerly part ot a manor, over which rights of common 
existed. 

(a) Baxter v. KnbUys (1750), 1 Ves, Sen. 494, where Lord Hakdivicke, 
L.O., said that the Oourt of Chancery could pai1;itioa many things that 
could not be partitioned at law. 

(<) Bims V, Watson (1839), 5 M. & W, 266, quoting Colbome v. Wright 
(1679), 2 Ijov. 239; these were both cases of partition by act of the party. 

(«) Ards X. Waikin (1699), Cro. Eliz. 637, 661. 

(а) Mayfa^ Property Co. v. Johnston, [1894i) 1 Ch.*608, . *, 

(б) Cartwright x. PeOm (1676), 2 Caa. in Ch. 214, more fully reported 
anb nom. Carteret x. Petty, 2 Swan. 323, n. Where there is some contract 
or equity between the parties the court may enforce the contract or equity, 
as in Penn x. SaUimore (Lord) (1750), 1 Ves. Sen. 444, and the notes thereto, 
1 White & Tud. L. C., 84h ed., 800, 8H; and see title Equitj, Vol. XIIL, 
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Sect. 3. —Pcrsms who may Obtain Partition or fiale. 

1570 . An actpion for partition, or sale in lien of partition, may 
•be maintained by coparoeuers(c), tenants in coimiion, and joint 
tenants (cl). Any co-owner may be a lessee for lives or for years (<'b 
tenant in tail (_/'), tenant for life (/y), tenant for life dotorminablo on 
marriage (A), tenant by the curtesy (i), tenant in fee sulijecb to an 
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p. 75. In 2 Seton, .Tndgiiienta and Orders, 6th ed,, p. 1885, is given an 
order made in Odlloway v. Maclcrrmf (1801), for partition by commission 
of land in Jamaica : tlio land was devised by will, and tho order may have 
been made in consequence of some equity or trust between the parties, 
otherwise it is not easy to see under what jurisdiction it was made. In 
Tulloehy. TIartley (1841). 1 Y. & C. Ch. (’as 114, where at the suit of 
legatees and annuitants th(» court made a deen'o to settle boundaries in 
.lamaica, the order may have bc'cii made lor tlie ]»urpose ol administra¬ 
tion. See also title (.’ontlict ok Lvws, Vol VI., p. lOil 

(fl) By the common law, coparceners alone had the right to compel 
partition (Co. Litt. 167 a). The old coiiiinon law writ, de 'pnrlitiom 
farieruid (see note (v), p. 8114, ante), was only a[)plicable to the case of 
coparceners. Tho persons at the. present day entitled to bi ing the action 
must b» among those holding tlie property, in the words of this old wnt, 
** insimnl et pro indtrifin : see Taylor v. Sayer (1600), Cro Eliz. 742; 
Moor and Ihown v. Onslow (1600), Cro. Eliz, 769 ; Co. Litt. 167 a. Thus 
it has been held in Ontario Ihat the executor of a will is not entitled to 
partition the land of his testator among the devisees {Keefer v. McKay 
(1881), 29 Grant, 162; and compare Lowe v. Franks (1828), 1 Mol. 137 
(where the defendant was trustee for plaintiffs; the decree for partition 
was made, however, by consent)). A party may claim as eo-ownor by 
possessory title (IFord v. IPord (187U), 21 L. T. 699). 

(d) Stat. (1639) 31 Hen. 8, e. 1. 

(e) Stat. (1540) 32 Hen. 8, e 32, Accordingly, in Barniq v. Nash 
(1813), 1 Ves. & B. 551, a h'ssee. for a term of .5(»0 years m one undivided 
tenth part of the property obtained a‘decroe for partition without joining 
his reversioners, and m IJeaton v. l)enr(len (1852), 16 Beav. 147, a person 
entitled to the benelit of an agreement for a lease of minerals from tho 
owner of an nndiviilcd mou'.ty. obtaiinul a decree for spee.ilio performance 
and partition in tlio same action. In Vxput v. Maftheu' (1669), 3 R<*p. Ch. 
17 [291, and Mason v. Kenya (1898), 78 L. T. 33, the sole defendant was tho 
lo.SBee of an undivided share. See also Cornish v. Gest (17881, 2 Cox, Eq. 
Cas. 27. 

(/) Burton v. Jenx (undated). andJBo«e v. Itose (undated), cited in Thomas 
V. Gyles (1691), 2 Vern. 233 (whore it w'as said tlio decree bound the issue); 
Brook {Lord) v. Uertford {Lord) (1729), 2 P. Wms. 518 (where tho plaiutiff 
was an infant, and the exeeution of the necessaary conveyances was delayed 
until he came of age ; see now, however. Trustee Act, 1893 (66 & 67 Viet. 
0 . 63), s. 31; and p. 853, post); TuckfieM v. Buller (1753j, Amb. 197 ; 
A.-O. V. Hamilton (1816), 1 Madd 214; Jte 8herard,Lowthery. Cuffe{\8GZ), 
1 Do G. J. & Sm. 421, C. A.; Re Pares, LiUingston v. Pares (1879), 12 Ch. 1) 
332, C. A. In Wills v. Slade (1801), 6 Ves. 498, there was a possibility of 
other tenants in tail coming into existence, but this was not considered an 
objection to the decree. 

Ig) GasJeeU v. GaskeU (1836), 6 Sim. 643 (where a tenant for life, with 
remainder to his first and other 8on% successively in tail, successfully 
nmint^ined an actlAi for partition though no issue were lin existence * 
the agreement for partition ucing referred to the master to inquire whether 
it was for the benefit of tne future issue, if any); WiUs y. Slade, supra ; 
Williams v. Williams (1899), 81 L. T. 163. 

(A) Hobson V. Sherwood (1841), 4 Beav. 184. 

(<) Co. Litt. 176 b ; Stanley v. Wrigley (1865), 3 Sip. & CF, 18 ; Gibbs y, 
Haydon (1882), 47 U T. 184. 
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executory gift ov6t{k), or any person claiming nnaer tnem by 
assignment or otherwise (/). 

1671. The rights of a mortgagee (m) or other inciimb nineer (>?) o\ 
the entirety cannot without his consent be affoctocl in the action, 
and he is not a necessary party thereto. An owner of an undivided 
share, subject to a mortgage, cannot maintain the action without 
the concurrence of liis mortgagee or on the terms of pay’ng off tlie 
mortgage (o). A mortgagee of a share can sue ivithout tlie con- 
(■I'lTfiice of ]iis mortgagor {j>). 


?or«oTi'i Tinder 1572. A porsoii of unsouTul mind not so found by infiuisition or 
fiihabiiifj. infant may sue by his next friend (r/'. In the case of a person of 

unsound mind so found the action should he brought hy the com- 
ijiittet', and tlio sanction of the Judge in Tiunacy should be obtained 
before it is commence 1 (r). 

Partition in.ay he ordered tlioiigh a dofendat t is a lunatic not so 
found or an infant («). 


Rcvcisioiici's, 1573. Tlie action cannot he niaint lined hy .a reversioner alone. 

The plaintiff must Lave an estate in possfission (t), hut it is no 
olijectioii to thu action that the ]>!aintitt' or defoiidaiit is cijtitlod to 
exclusive possession or receijit of the rmits and profits of the entirety 


(/c) (lrenin'o»d v. l^eieif (IS.ji)). U(5 Jieav. .OTJ; Iftirnf v. Hurry (1870), 
L. R. 10 Fap 34G; (iroDfin v. Vorherl (187;i), 20 F. T. 120. 

(() ISIo)}/ V. Jolnnon (1837), 2 Y, & (I. (lx.) .'iSO (as'’.i"iice) ; Darenporl 
V. Ewq (iH83), 49 L. T. 92 (morlg.agcos), b'nll v. A/t/rwr (1861), fl W. R. 
8G1 (merlgagCT^); irtMiams v. Williams (18G2), 10 W. li. 600 (assignee). 
An agreement to assign or demise coniers a aniileicnt interest (Heaton 
V. Deardni (18.'32), IG JUaiv 147 ; Davies v. Davies (1860), 6 .liir. (N. s.) 
1320). 

(nj) Siran v. Siran (1S20), 8 riieo, C18 ; ITatVc v. Dinqhy (1882), 21 
Ch. 1). 671, tiiadair v. [1804) 3 Cti o.')t. 

(n) Eg, ,T,iinmtant (Uixon v. Eastwood (1SG8). 17 L. T. 4S0; Poole v. 
Poole, [188.5] W. N. 15); or lessee ((flteihy v. VinevM (1818), 2 Mol. 330). 

(n) The reason {liven is that it alters the nature ot his security from an 
un(iivideil to a divided share (Sineliir v. Janies, supra, per North, .T., 
at p. 556); and that the only actum which can be brought by <a mortgagor 
against his mortgagee is one for redemption (irrtiVhw v. WiMiams (1851), 
3 M.ac. & Cr. 622; Oihhs v. Haydon (1882), 47 L. T. 184; OnUey v. OaUey 
(1898), 19 Now South Wales Ijum Reports (Equity), 129). 

(p) Bobinson v. Aston (1845). 9 ,Tiir. 224; Davies v. Davies (1809), 6 
Jnr. (in S.) 1320. In Fall v. Elkins, supra, and Davevpoitv. King, supra, 
the mortgagors were parties. 

(g) Wait V. Leaeli (1878), 26 ^Y. R. 475 ; Porter v. Porter (1888), 37 
Ch. J). 420, (J. A.,distinguishing llaljhdc v. Bobinson (ISl^), 9 Ch. App. ,373, 
where ,1 \mks, L.,T , at p. 375, intimated that it was irregular that a bill 
should be hied by«a next friend, on behalf of a person of unsound mind 
not hnind, for dealing witli his re.il estate; see title Lunatics ani> 
Cfuhons ok Unsound Mind. Vol. XIX., p. 403, The same principles 
npplv to aetious brought by iuhints for partition or sale which are main- 
l,Tillable by their next friends (Brook (Lord) v. Hertford (Lord) (1729), 2 
P. Wms. .MS; Hollingworth v. Sideboltom (1837), 8 Sim. 020); and see 
title Infam* and CriiLDREN. Vol. XVII., p. 1.33. As to married wom^u, 
nee Broad y. AslJiam, [19091 \V. N. 230; BOlrrett v. Waits, [1909]*W. N. 
237 ; p. 81.5, ante. ‘ 

(r) Be Nolley (1839), 3 Jnr 719. 

(s) Martyn v. Perryman {nbj2), 1 Rep. Oh. 125; Bobinson v. Aston, 

mpra. * 

(t) Ev(m» V. Paqshaw (1869), U B. 8 Eq. 469; (I 87 O), 6 Ch. App. 340, 
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under a lease or olher instrument, or that any third person is entitled 
to such rights under a lease, provided such rights are i)reserved {a). 

V 

. 1674. The court has no jurisdiction where there are subsisting 
trusts ior managenjent vested in trustees (6), or a subsisting trust for 
sale(c), though a mere power of sale would not proveut the court 
ordering a partition or sale in lieu of partition ((f). 

Trustees may sue and be sued without joining their cesUtis quo 
tnialent, whom they s-Lillicieiilly represent for all purposes of the 
action (a). 

1575. The owner of tlie legal estate, excejit a morlgngeo of tlie 
entirety, or where such owner is a bare trustee for a party to the 
action entitled to (rail for a conveyance of the legal estate, is a 
necessary party to the action {J ). 

(a) E.g., Avkcio the (h'lViidiint eo-ovvner is a lesst'o oi the entirety or of 
the sliares other than hin owu {\VtIkiab07i v. Jobcina (1873), L R. ic K(|. 
14; see Jlvgliea v. D'Arct/ (1873), 8 1. R. E(i. 71, wheie the defendant 
was not restrained iiom bnugnnf an action ol tiespass against his land¬ 
lord, the othcT eo-o\nier), or where the plain till co-owner is tenant lor 
life of the other share under a sol tlenuait of wdiich tho detondaut is tlie 
truslee (J)cie v. liidiUer (ISidO), 19 New Zealand Law llcportd, 281). Ithas 
been lield in the United Elates and in Australia and Canada that the 
existence of a lease of (h<> iMituety (vestetl in a stranger) is no detcnce 
to an aetion ior jiurtilion between oo-owiieis of the reversion expe(‘t.aiit 
on the leiuse {IIindy. H(i;:li‘loti(LiiW), C New Hampshire. 21(1; Woodworih v. 
Cam 2 >hdl{lS'.i5), 5 Paige, TiIS; Wilhirdv. Wtllard (1892), 145UmLe«i States, 
lid; Jtobmiton v. Eobiv'bon (1902) 2 New Soutli Wales State lleiKirts (Equity), 
197; Fitzpfdrick v. ll'iiNOii (IStiG), 12 Crant, 440; and m England it is 
gcueridlybo assumed; KeeO’i’t'ihi/ v. Vi)nr)d (1818),2 Mol. 330, (imliam v. 
Hhnton (iordj (1809), 81 L. T 717 ; (’o. 14(1. 40 a, 167 a). In WilUnmynx. 
Jober ns, supra, the fact, that the ilelendau l w as entitled to e.Kolusi ve pos8CS.sion 
was held not a good reason against an order for sale (seep 842, jjosl). As to 
the extent to wdiich a partition without tho concurreiico of such a lessee is 
binding on liim, see title LtMiuout* ani> Tknai^t, Vol. NVli I., p. 590. If 
the lease only alfeets certain shaves, it wall be necessary to make the lessee 
a party by serving him wath notice of the judgment or otherwise ; see 
Cornish v. Cesl (1/88), 2 Cox, Eq. Cns. 27 ; llcibert v Eyre (1838), 2 Jo. 
Ex. Ir. 803 ; Wludcy v. Ihtwson (180.5), 2 Sch. & l^ef. 307, 372. in cas(' of 
a lease alTeetmg certain shaios only,if tho lessee is not a pavtj,a partition 
betw'cou the reversion(;rs on his lease and the other co-oivners is not 
binding on the lessee; see Jfoiiio v. Toronto I,‘nil (Jo. (1904), 9 Ontario 
Law Reports, 299, C. A., where the court made a now jiartitio^. As 
to leases by co-owners generally, see title LANDLoitD and Tenanx, 
Vol. XVIIl., pp. 313 , 344, 452, 472, 473. 

(b) Taylor v. Orange (1879), 13 Oh. D. 223 ; affirmed (1880), 15 Ch. 1). 
165, C. A.; Me Morris, [1883] W. N. 65, 0. A.; see Loire v. Pranks (1828), 
1 Mol. 137. 

(c) Swaine v. Ihnhy (1880), 14 Ch. D. 326; ILggs v. Veacock (1882), 20 
Ch. D. 200; afiiiined, 22 Cli. D. 284, 0. A. In Cass v. Wood (1874), 30 
L. T. 670, the trust tor sale was at the death or se-cond maiTiage of the 
widow, who was still alive, and had not married again; and see Me 
Dennis, Doumey v. Dennis (1887), 14 V)ntario Reports, 267 (trust for sale 

request where the request had been made). 

{dyUoyd V. Allen (1883),*24 Ch. D. 622; see Galley v. Gamy (lS98), 19 
New South Wales Law Rt^orts (Equity), 122. 

(e) R. S. C., Ord. 16, r. 8; Stace v. Gage (1878), 8 Ch. D. 451; Simpson 
V. Denny (1878), 10 Ch. D. 28; County Court Rules, Ord. 3, it. 6, 33; 
Chanemy of Lancaster Rules, 1884, Ord. 16, rr. 8, 47; Dew v. Uiddler, 
supra. 

if) At common law the decree vested the legal state without any 
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1576. Any person entitled under the above ruU'S to maintain 
an action for partition may maintain such an action against any 
one or more of the other persons interested without serving the ‘ 
other or others of those persons, and no objection can he taken' 
on the ground of want of parties, hut all persons interested in the 
property must, unless service is in special circumstances dis¬ 
pensed w'ith, be ])arties to the action or served with notice of the 
judgmeut (. 7 ). 

1577. No action for partition, or sale in lieu of i)artition, can 
l)e entertained whei'e the pro})erty is liable to be divided into an 
unascertained number of shares (h). Provided the number of shares 
are capable of being ascertained, the ditliculty of ascertaining 
t}iem(?), or tlie fact tliat unascertained persons may become inte¬ 
rested in a share (/.•), are not objections to partition, or sale in lieu 
of partition. 

Sect. 4 .—pJurisdictwn to Order Side. 

1578. In any action in which the court has jurisdiction to order 
partition, if the party or parties individually or collectively interested 
to the extent of a moiety or upwards in the property to which the 
action relates roquesl a sale, a sale and distribution of the proceeds 
must be ordeicd in lieu of jiartition, unless the court sees good 
reason to the contrary (/). 

'I'he burden of showing such good reason rests on those opposing 
a salet///). Such burden will be discharged by sbow'ing that great 
hardship will be inflicted on one of the parties, especially when the 

conveyance, while in equity the decree directed the necessary couviiyanco 
to be executed At common law, therefore, it was necessary to liave the 
legal estate before the court, and in e(|uity the necessary conveyances 
could not be ordered in the absence of the parties able to convoy the legal 
estate or to compel a conveyance thereof (Caitivnght v. FvUney (1742), 

2 Atb. 380 ; Anon. (1742), per Lord IlAiiDWiCKK, L.C., referred to in 
note to BUtekhiim v. Jepsoih (1818), 3 Swan. 132, 139; Hiller v. War- 
minffton (1820), 1 .Tac. & W. 484, per Pr.UMEE, M R , at p. 493 ; Taylor v 
Orange (1879), 13 Oh. I). 223, per Fry, J., at p. 227; alfirmed (1886), lii 
(’ll. D. 165, C. A.). 

(g) Partition Act, 1868 (31 A 32 A'iet c 40), s. 9 ; P.artitioii Act, 1876 
(39 & ^0 Viet, c 17), s 3. JJodiin v (Ironow (1869), 20 L. T. 104; Peters 
V. Bacon (1869), L. R. 8 Eq. 125 ; Jliirry v. Hurry (1870), L. R. 10 Eq. 346 ; 
and TeiM v. Watts (1871), L. R. 11 Eq. 213, were all before the Partition 
Act, 1876 (39 & 40 Viet. c. 17), which enabled service to be dispensed with. 
I’he practice Under these provisions is dealt with at p 852, post. 

{h) Miles v. Jarvis |No. 2) (1883). 60 L. T. 48 (where future born children of 
a hvin^f person were entitled to share equally with those born in the life¬ 
time of tenant for life). 

{i) Agar V. Fairfax, Agarr. Holdsworth (l&ll), 17 Vcs. 533 (whore the 
interests of the parties in the land to be partitioned had to bo ascertained 
by reference to their interests in,other property, and the shares were 
nnascertained^and difficult of ascertainment). 

(/c) WiUs r. Slade (1801), 6 Vea. 498 (see no4e(/), p. 839, ante). 'So “a 
tenant for life with remainder to bis sons in taib can commence an action 
for partition and the judgment will bind his issue in tail when bom 
(Gaskdlv. Qaskell 0826), 6 Sim. 843; see also Basnetty. Moxon (1876), 

L. B. 20 Eq. 182). 

(I) Partition Act, 1868 (31 & 32 Viet. 0 . 40), s. 4. 

, (to) Ly$ V. Lys (IS68), L. R. 7 Eq. 126. 
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court considers that the party requesting r sale is actuated by vin- 4. 

dictive motives (n); or that the property is unsaleable by reason of Jurisdiction 
" a right of entry, but can be partitioned (a) ; or is temporarily much to Order 
‘depreciated in value; or is such a mere dependence on another 
property as to be almost valueless except in connection with that 
property (/>). But good reason to the contrary is not shown by 
proving the mere dissent of the other persons interested (c); or 
that the owner of a moiety occupies the entirety for commercial 
purposes {d), or even as a mansion-house (c); or that it is an old 
family property ( f). 

1579. In any action in which tlie court has jurisdiction to order Request by 
partition, if any party, whatever be the amount of his interest, any owner 
requests a salo (</), a sale and distribution of the proceeds may be * 

ordered in the discretion of the court Oi), notwithstanding the ijeneficial. 
dissent or disability of any other party, if it appears to the court 
that it will be more bcineticial for the jiarties interested:— 

(1) by reason of the nature of the properly to which the action ” 
relates; or 

(2) reason of the number of the parties interested or pre¬ 
sumptively interested therein: or 

t3) by reason of the absence or disability of some of the parlies; 
or 

(4) by reason of any other circumstances (i). 

Where persons interested in less than a moiety of the property 
request a sale on the ground that a sale is more benolicial than a 
partition, they must allege and prove the facts on which they 
rely (k); for example, that the property, if sold entire, is likely to 
fetch a higher price than the allotments, if sold after a partition, 
would fetch(f); or that the property consists of different particulars 


(n) In Flaocfonv. Bmileif (187Q), 4(iL. J. (cn.) 519, wlierc there was no 
difficulty in eflecting a partition, and a sale of the property, of which one 
of the co-owners w’as tenant for life, entitled to enjoyment of the rents in 
Hpeeie, would have largely diminished her income. Bacon, V.-C, considered 
that the plaintiff requesting a sale was actuated by vindictive motives, 
and he roiused to order a sale, following the observations of Hatherlet, 
L 0., in Pemberton v. Barnes (1871), 6 Ch. App. 685, at p. 695. A mere 
reduction of income is an clement to be eonsiuored {Latigmead v. Gdekerton 
(1877), 25 W. R. 315), though it must be proved before it can he taken 
into consideration; a mere suggestion that it will bo the probable result 
will not weigh with the court (lie Lanqdale's Estate (1871), fi*I. K. Eq. 572, 
677 ; Rom v. Grag (1876), .5 Ch D 263, 2CC). 

(a) lie [VhitweWs Estate (1887), 19 L. R. Ir. 45. • , 

(b) Porter v. Loves (1877), 7 Ch D. 358, per Jessel, M.R., at p, 363. 

(c) Re LangdaUrs Estate, supra ; Pemberton v. Barnes, supra, at p. 694. 

\d) Wilkinson V. Joberns {ISl'i), L. R 16 Eq H ; Rougftton y. Gibson 

(1877), 46 L. J. (CH.) 366. 

(e) Porter v. Lopes, supra. * 

•(/) •Pemberton v. Viames^ supra; see also Potter v, I/opts, supra, 2><'f 
Jessed, M.R., at p. 365. • 

(o) Be Langdaie's Estate, supra, 

(A) Be Dyer, Dyer v Payntcr (1885), 64 L. J. (cu.) 1133, C. A. 

(i) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 3. ^ 

(k) Evans v. Evans, Evans v. Jones (1883), 62 L. J. (cil.) 304. 

(l) Pemberton v. Barnes, supra, per Lord HATHERLBr, L.C., at p. 69 
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of varying values which it would be difficult to divide into 
portions of equal value(?»); or tliat agricultural property can, 
be sold for building purpof-es, and so the purchase-money will, 
be far more than tiie caiiitaliHod value of the rent received {n ); or 
that a large sum will have to be given for etpuility of partition, 
that is, that what is substantially a sale is inevitable {<>); or that 
a small property will liave to be divided up into a great number of 
shares (p). 

Tn determining whether a sale is more beneficial than a partition, 
the court considers only the p(:cnniary results {(j), disiogarding 
matters of sentiment, and has regard to the interest of all parties 
interested as a whole (r). 

1580. In Jiny action in which the court lins jurisdiction to order 
partition, if a request is made by persons wlio nro interested in less 
than a moiety and who do not prove that a sale will be more bene¬ 
ficial than a division of the property among the ])arties interested, 
the court can order a sale if, for any reason in its discretion, it 
thinlfs lit, unless the parties opposing the sale undertake to pur¬ 
chase the shares of those desinng it(.s'). It must not be forgotten, 


In JTulibard v. Iluhhaid (1803), 2 Horn. & JF. 38, a case before the 
I'artition Act, 1868 (31 & 32 Viet. c. 40), Page Wood, V -C., by cliarginj; 
ail infant's share with coats, and diveetiug sale of the entirety with 
the consent of all the other parties intercalcd, being nui jurin. in effect 
ordered sale in lieu of partition, where an advantageous offer had been 
made lor the whole property; other cases to the same effect arc Tltoclceraif 
V Varler (1863), 1 New Rep. .'507 v. Ti/rm/ (1863), 9 .lui-. (n. s.) 954 ; 

Coventry v. Coveniri/ (1865), 34 Bcav. 672 ; Jiiekitids v. Jticlardit (1807). 36 
L. J. (CTi.) 176; and see (Ui)mvcll v. Lawrence (1803), 8 L. 1'. 603 ; Griffica 
Y.OnffieH (1863), 8 L. T. 758 

(«i) Femberton v. Partm (1871). 6 Ch. App. 685. 

(n) Drinlcwater v. Jiaidiffe (1875), li. R. 20 £q. 628, per Jes.sel, M R , 
fit p. 633. 

(o) Porier v. Xopes (1877), 7 Ch. I). 358, fcr .Tesset-, M R., at p. 366 

(p) j?e Dyer, Dyer v. Paynier (1885), 54 L J. (rii.) 1133, C. A.; GUbed v. 
White (1879), 11 Oh, D. 78. In liiekards v. Mklarfh (1867), 36 L. J. (cn.) 
176, following Evhhard v. Hubbard, supra, a sale was directed in lieu 
of partition, where the parties intcro.sted, twelve in minibor, were only 
entitled to tw'o-thirds of the minerals under the estate, a fact which 
render^ partition impracticable. 

iq) Drinlcwater v Uatdifje, supra, at p. 533 

(r) AUen v. AUen (1873), 21 W^. R. 842; Fleming v Crouch, [1884) 
W. N. 111. In Huddersfield Otyroorahon v. Jacomb, [1874] W. N. 80, the 
plaintiff bcin| a corporation, which had acquired the land for public 
purposes, it was saickthat the interests of the public had to be considered. 
Sale nray be ordered though forbidden by the will under w’hich the 
parties claim {Thompson v. Ihdiordson (1872), 6 1 R. Eq. 596) 

[s) Partition Act, 1868 (31 & 32 Viet, c 40), s. 5; Drinlcwater v. 
Pakliffe, supra, Gilbert y. Fviilh (1878), 8 Ph. P, 648 ; (1879), 11 
(.’h. D. 78, P. A.; S. C., sub uom* Piity. Jones (1880), 5 App. C.as. 651, 
overruling Pf^mhcrlnn v. Bamts, supra, where Lorcb TTathekley, L.(J., 
hold tliat the Partition Act, 1868 (31 & 36 Viet. c. 40), s. 5* was 
in the nature of a proviso to iind., as. 3, 4.* It is now' settled that 
ibid., 8 . 6 , is independent of ibid., ss. 3, 4, and that under ibid,, s. 5, 
nnlei^ the parties opposing are willing to buy the shares of the parties 
desiring a sale.rthe court has a <liscretion to order a sale, although noue of 
the conilitioi's exist mentioned in ihid., s. 3, and the parties desiiiug a sale 

.are not interested to the extent of a moiety under ibid., s. 4. This is in 
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however, that inaamnch au the order for s&le under this provision is *. 

, only to be made if the court thinks fit, some reason must be shown Jurisdiction 
jfor preferring a sale to a partition, where the majority oppose a sale, to Order 
though it is not necessary to show that it is more beneficial {t). 

A request for sale may be withdrawn before the order is made, Withdrawal 
and in the event of the parties objecting to a sale offering to pur- ot request, 
chase the share of the parlies desiring a sale, the latter may accept « 

or refuse the offer at any time before the undertaking to purchase * 

has been given and made binding (a). * 

Where parties ask for a sale and other parties undertake to pur- Undertaking 
chase their shares and the parties asking for sale accept the under- purchase, 
taking (L), the court may order a valuation of the shares in such 
manner as the court thinks fit (c). 

1581. To give jurisdiction to order a sale it is sufficient if a sale Pleading, 
and distribution of the proceeds is claimed, and it is not necessary 
in terms to claim partition, and, vire remd, the court may order 
partition though only a sale is claimed (ri). 

A sale can only be ordered in cases where the court would liavc Cases where 
jurisdiction to order partition, and accordingly a sale of lands out of cannot 
the jurisdiction cannot be ordered (c); nor can a sale be ordered at 
the suit of a reversioner (./'), nor wdiore there are outstanding trusts 
for management or a subsisting trust for sa]e(y), or where the 
property is held in an unascertainable number of shares (/t). 


accordance 'with the explanation of the Partition Act, 1868 (31 & 32 Viet, 
c. 40), s 5, given in Dnnkwaler v. Batcliffe (1876), L. E, 20 Eq. 628, per 
Jessel, M.R., at p. 630. 

(t) Richardson v. Feaiii (1888), 39 Ch. D. 45; see also Allen v. Allen 
(1873), 42 L. J. (cn) 839. In Diclcs' v. Batten, [1870] W. N. 173, and 
II udders field Corporation v. Jaeomb, [1874] W. N. 80, partition was granted 
at the request of the majority. 

(a) WtUiams v. Games (1876), 10 Ch. App. 204; Drinkwater v. 
BatclitJe (1875), L. R. 20 Eq. 528, 631; Pitt v. Jones (1880), 5 App. Cas. 
651,669,663. Whore the party requesting a sale is entitled to a moiety of 
the property, or makee out that a sale is more beneficial to the parties 
interested, and so brings the case within the Partition Act, 1868 (30 & 31 
Viet. c. 40), SB. 3 or 4, the parties opposing oannot, by offering to purchase 
his share, avoid the operation of those provisions (Morant v. Qodden 
(1902), 18 T. L. R. 421, following Pitt v, Jones, supra). , 

(h) WiUiams v. Games, supra, approved in Pitt v. Jones, supra. There 
is no obligation to accept we undertaking, Pemberton v. Barnes (1871)» 
6 Ch. App. 685. 693, being disapproved; see note (a), p. 844, ante. 

(e) Partition Act, 1868 (31 & 32 Viot. o. 40), s. 5. Scf far as regards 
this provision, the parties asking for sale may owners of either 
more or less than a moiety, not, as in the case of sale under the same 
section, less than a moiety, see Pitt v. Jones, supra, per Lord Waxsoh, 
at p. 663. 

(d) Partition Act, 1876 (39 & 40 Viet. c. 17), s. 7, removing the doubts 
created by Teall v. Watts (1871), L. «R. 11 Eq. 213; Aston v. Meredith 

L. R. 11 601; Holland v. Holland (1872), L. R..13 Eq. 406. 

(e) See p. 838, anie. • 

(/) See p. 840, ante. * 

(g) See p. 841, ante. 

(ft) Miles V. Jarvis (No. 2) (1883), 60 L. T. 48; seep. 842, ante. The 
Partition Acts, 1868 (31 & 32 Viot. o. 40) and 1876 (39 & 48 Viet. c. 17), do 
not extend the jurisdiction in partition, but enable the court to order a sale 
in lieu of partition in the cases mentioned in the Acts. is apparent!, 
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The court will, if desired, make an order for sale of part of an 
estate, and partition of the rest (i)« 

^ect. 5.— General Practice. * 

Sub-Sect. 1. — Iniiial Stages. 

1582. The practice and iiroceduro generally in a partition action 
is tlie same as that applicable to other actions in the Chancery 
Division, the county courts, and Chancery Courts of the Counties 
Palatmo of Lancaster and Durham, as the case may be, subject to 
tlie following special provisions (/c). 

1583. The writ may claim either partition or sale and distribn- 
lion of the proceeds. In an action tor partition it is snfliciont to 
claim a sale and distribution of the proceeds; and it is not necessary 
to claim partition in order to obtain either sale or partition (/). 

1584. The plaintiff must allege liis own title {m) to the property 
in question with precision (w); as regards shares other than his 
own, he need not show a complete title in the defendants (o); it is 
Buflicient that they are shown to bo persons interested (pi). The 


from the opening words in the Partition Act, 1868 (31 & 32 Viet. c. 40), 
sK. 3, 4, and 5: “ In a suit lor partition, whore if this Act had not boon 
passed a decree for partition inigiit have been made ” : and the observa* 
tions of 1Ia(;on, V.-O., in Pryor\. Pryor {1876), L. 11. 19 Eq. 595, at p. 698, 
that these words moan only “ any partition suit,” must be understood to 
mean any properly constituted partition suit, i.e., one in which a decree 
could be made. But an order lor sale of an undivided interest in land 
has been made although partition thereof could not be ordered {Holland 
V. Holland (1872), L. E. 13 Eq. 406, where, however, the point does not 
ajipear to have been raised). 

(i) Boebvek v. Chadebet (1869), L. E. 8 Eq. 127; seo Pennington v. 
Hallnnc (1870), 18 W. R. 684. In Allen v. Allen (1873), 42 L. J. (CH.) 839, 
an order was made for a reference to chambers to partition so much of the 
property as it might be found could practically be partitioned, and to sell 
that wluoh could not bo partitioned. 

(i) See, generally, titles Pleaddig ; Practice and Procedure. 

(1) Partition Act, 1876 (39 & 40 Viet. c. 17), s. 7, abrogating the 
practice laid down in Teall v. Watte (1871), L. R. 11 Eq. 213, and 
Holland v. Holland; swpra (not following Aston v, ileredilh (1871), 
L. R. ^1 Eq. 601), that in order to obtain an order for sale, partition 
must be claimed. 

(jft) 'I'he reason is that he is offering to the defendant a conveyance 
of property, as a vendor. The statement of claim must therefore contain 
the necessary allegations showing the plaintiff’s title (R S. C., Ord. 19, r. 4). 
For a fqrm of stateiribnt of claim, seo R. S. C., Appendix C., sect. II., No. 13; 
i’hauc.ery of Lancaster Rules, Appendix C., No 14; and for a form of 

S articulars of claim in the county court, see County Court Forms, 1903, 
o. 324. 

(«) Where the property is misdqscribed in the statement of claim, the 
error being found out after the final order is made, leave to amend 
be given with tlirections post-dating the final order, as of a date subsequent 
to the amendment {Wirmey v. Winkley (1881), 44 L. T. 672). 

(o) Haring v. Hash (1813), 1 Ves. & B. 561. 

(p) Oatni^y v. Cahnady (1796), 2 Ves. 668, explained by Lord Eldon, 
L C. in Agar v, Fairfax^ Agarw. Holdsworth (1811), 17 Ves. 633, at p. 662 ; 
Partition Act. 1868 (31 & 32 Viet. c. 40), a. 9; e.g., in Mason v. Keay$ 
(1898), 78 L. T. 33, the defendant was a lessee merely. 
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title alleged should show the proper unities of title of the co-owners, 
that is, that each is entitled to an undivided interest in the 
'*whole iq), and that their shares are of ascertainable propor¬ 
tions (r). 

Where the plaintiff requests a sale in lieu of partition, he should 
state the grounds on which he desires a sale so as to bring the cane 
within one of those in which the court has a discretion or a duty 
to order sale. For example, he should state the nature of the projjerty 
to which the action relates, or the number of the parties interested 
or presumptively interested therein, or the absence or disability of 
some of those parties, or any circumstances by reason whereof a 
sale and distribution of the proceeds is more beneficial than a 
division of the property among the parties interested; or he should 
state that he is interested to the extent of a moi(ity (s). 

Ill their defences the defendants should make no unnecessary 
denials of title {i ); and in a simple case, even a guardian ad litm 
of an infant need not put in a defence at all (a). 

1585. In default of appearance or defence, the action in t’ne 
Chancecy Division may be set down on a motion for jiidgimmt as a 
short cause (/;). If then the defendants are md junn, the usual 
judgment (c) is pronounced without further proof of title, the 
allegations in the statement of claim being taken as admitted. 
If, however, the defendants or any of them are under disability, 
the plaintiff’s title must be proved; such proof is given by means 
of an affidavit concisely verifying the statement of claim, and the 
guardian ad litem of an infant (d), or person of unsound mind (c), 
may consent to proof being given by affi<lavit. 

Wliere the material allegations in the statement of claim are 
admitted, the usual order will be 'made on motion for judgment 
without proof of title (/'). 


{</) Miller v. Warminglon (1830), 1 Jac. &. W. 484, 493; O’lJamv. Ulrange 
(1847), 11 I. Eq. R. 262. 

(r) Miles v. Jarvis (No. 2) (1883), 60 L. T. 48. 

(s) His allegations should indicate the facts bringing the case within 

the Partition Act, 1868 (31 & 32 Vict, c. 40), ss. 3, 4. or 5 {Evans v. Evans, 
Evans v. Jones (1883), 62 L. J. (cil.) 304); see p. 842, ante. * 

(t) Jform V. Timmins (1838), 1 Beav. -411; Vascoe v. Swan (1869), 
27 Beav. 608 ; WUhinson v. Castle (1868), 37 L. .T (oii.) 467. 

(a) Be Fvtzwater, Fitswater v. Waierhonse (1882), 52 L. J. Jcii.) 83. 

(b) R. S. 0., Ord. 27, r. 11. 

(c) See p. 848, post. • , 

(d) KnatekbuU v. Fowls (1876), 1 Ch. D. 604; affidavit evidence proving 
the plaintiff’s title may be dispensed with where there is a defendant 
who is sui juris interested in the same share as the infant {BipUy v. Sawyer 
(1886), 31 Ch. D. 404; Be Fitswater, Fiizwaier v. Waterhouse, supra). 

(e) Pigqott v. Toogood, [1904J W. N. l30. 

\f)»(meH V. Smith (18'i^6), 2 CL D. 686, C. A. In BttmeH t. Burnell 
(1879), 11 Ch. D. 213, Jess^l, M.R., made an immediate order for sale in a 
umple case on admissions in the pleadings, without waiting for the usual 
inquiries to be answered. Apart, however, from special ciroumstanoes 
rendering an early sale desirable, or under R. S. C., Ord. 61, r. 1 a, this 
practice is not now usual; see Be Morton, Morton v, Morton, 11900] 
1 Ch. 101, 1U2. 
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Stjb-Sect. 2,—Judgment and Interlocutory Ordert. 

1586. Actions for partition, or sale in lieu of partition, usually, 

come to a hearing before the rights of the parties interested have 
been ascertained. * 

Accordingly, the usual judgment for partition, or sale in lieu of 
partition, directs the accounts and inquiries to be taken and made 
which are necessary to ascertain the rights of tlie j)arties interested. 

The accounts .and inquiries usually directed are:—(1) Who are 
the persons interested in the property, and for what estates and 
intonists, and in what shares and proportions, and \Ahetlier they are 
parties to tlie action; and also the following inquiries, if and so far 
as any of thcni are applicable, that is to say: (‘2) an inquiry what 
incumbrances affect the entiroiy, or any and what parts thereof (7), 
and (if sale is ordered) Avhether such incumbrancers cojisent to a 
sale; and other inquiries as to title (h ); (3) .an account of the 
moneys (if any) expended by any and which of the parties interested 
in perinanont itnj)roveinents; (4) an inquiry to Avhat extent the 
present value of the property has been increased by such expejidi- 
ture; (5) an inquiry what would be a proper oecui)ation rent in 
respect of any part of the property to bo dealt with which is 
occupied by any of the parties; and ((>) an inquiry as to any waste 
committed, and the value of any timber felled or minerals gotten by 
any of the parties. 

1587. No unconditional order for partition or sale can be made 
until the inquiry has l)eon answered as to the persons interested 
and the nature of their interests, and whether they are parties to 
the action (i). This inquiry can be dispensed with only in exceptional 
circumstances. 

In cases where the title is simple, the propejrty of small value, and 
all parties interested are before the court, the court will, on proof 
of these facts by affidavit, dispense with the usual inquiries as to 
the persons interested, and dirt'ct an immediate iiartition, or sale in 
lieu of partition (A-). 

(q) Fawlhrop v. Stocks, [1884] W. N. 118; and see 2 Soton, Judgments 
and Orders, 6thed., pp. 1882 et seq. ; Waite v. BinqUy (ISS2), 21 Ch. D. 674, 
683 ; Davenport v. King (1883), 49 L. T. 92; Graham v. Clinton {Lord) 
(1899),i61 L. T. 717 ; Green v. Ifiatt (1900), 44 Sol. Jo. 601. As to judg¬ 
ment and orders generally, see title Jddgmbnts and OaDEfiS, VoL XVIIL, 
pp. 176 et seq. 

(h) In Grafifim v. Clinton {Lord), supra, an inquiry, said to be unusual, 
was made as to tenancies. 

(t) Buckingham v.*8ellicle (1870), 22 L. T. 370 ; PovoeU v. Powell (1874), 
10 (jh. *App. 130, 135. In the latter case, where a sale had taken place 
before the certificate, the purchaser was discharged from his purchase. 
This was before the Conveyancing and Law of Property Act, 1881 (44 & 46 
Viet, c. 41), s. 70 of which protects a purchaser purchasing under an 
irre^Iar order of the court; see title Sale of Land. Where a good title 
coma bo made independently of the Partition Acts, tlfO purchaser was not 
reletued {RawUnson v. MiUer (1876), 1 Ch. D. $2). The interests of the 
parties were always ascertained by the court, and under the old practice 
this was never left to the Commissioners {Agar v. Fairfax, Agar v. 
Holdsworth (1808), 17 Ves. 633. 643 ; Knox v. Mayo (1868), 7 I Ch. 
K. 663). 

(k) BwmM V. Bum^ (1379), II Ch. D. 213; Ba Stednam, Coornbs 
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1588. If i>arties together cln,iiiiing to bcs entitled to the entirety 
are before the coiiit, the order may be in the alternative—if it is 
fcertilied that all the persons interested are parties to the action, 
then for partition or sale, as the case may be; and if the parties 
are not so entitled, then for liberty to apply, after it has bc'.en 
certified that all the persons interested either are parties to the 
action, or have been served with notice of the judgment, or that 
service has been dispensed with (Z). 

1589. In cases w'here all the persons interested are not parties to 
the action, no order for partition or sale can be made at the 
hearing even conditionally ( 7 a). In such a case liberty to apply for 
partition or sale is given after it has been certified that all persons 
interested either are parties to the action or have been served with 
notice of the judgment or that service has been dispensed with (a). 
The order for partition or sale is made in chambers after the inquiry 
as to the parties interested has been answered {h). 

1590. If a sale is claimed on the ground that it is more beneficial 
than partition, the judgment will direct an inquiry whether it is 
more beneficial to the persons entitled that the property should be 
sold, and the proceeds distributed, or that a division of the property 
bo inade(c). The court will not make any declaration whether a 
sale is more beneficial (</), unless all persons interested are parties 


V. Vincent, [1888] W'. N. 119 ; Willis v. TTillis (1890), 61 L. T. 610 (where 
a sale wholly out of couit was ordered, the order containing the neccssaiy 
allegations required by It. S. 0., Ord. 51, r. 1 a) ; Crookv. CVoo/r, [1890] W. N. 
26. But where the title It, complicated .(TFood v. Gregory (1889), 43 Ch L). 
82 ; Hawkins v. Herbert (1889), 60 L. T. 142), or the propeity considerable 
{Wood y. Gregory, supra; Goodacre v. Goodacre, [1888] VV. N. 138), the 
court will not dispense with the usual inquiries. All the reported cases 
where inquiries have been dispensed with arc cases where sale was ordered 
in lieu of partition. 

(1) Senior v. Hereford (1876), 4 Ch. D. 494; and see Waite v. Hinqley 
(1882), 21 Oh. D. 674 ; Be Norton, Norton v. Norton, [1900] 1 Ch. 101, 102. 
In Wood v. Gregory, supra, only libci’ty to apply in chambers was given ; 
see the form of order in Harper v. Bird (1876), 32 Tj. T. 428, as modilied 
in MUdmay v. Quiche (1875), L. B. 20 Kq. 537 ; tlie order so modilied 
being followed in Lawe v. Stoney, [1876] W. N. 141. ' 

{m) Mildtnay v. Quiche, sapra. 

(а) Gilbert v. Smith (1876), 2 Ch. D. 686, C. A.; Sykes y. Schofield 
(1880), 14 Ch. D. 629. 

(б) Powell V. Powell (1874), 10 Ch. App. 130, where it was pointed out that 
the words “ on further consideration ” m the Paititioif Act, 1868 (31 & 32 
Yiot. 0 . 40), s. 9, are used in a popular sense, as referring to any con¬ 
sideration which the action receives after the inquiries have been 
answered; see Buckingham v. SeUick (1870), 22 L. T. 370; MUdmay v. 
Quiche, supra. 

(c) Wqite v. Bingley, supra (see the order, ibid., at p. 683); Powell v. 
Pdwelh, supra. The (erti&c%te of the master that a sale is ififore beneficial 
than a division of the ]^roperty among the parties entitled does not bind 
the court to order partition wnen the majority are opposed or other con¬ 
siderations give the court a discretion under the Partition Acts (Allen v. 
Allen (1873), 42 L. J. (CH.) 839). 

_ (d) Be Hardman, PragwB v. Batten (1880), 16 Ch. D. 360. The declara¬ 
tion will be made when it is proved at the hearing that all persons interested 
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sbct. !$. to the action. If on the other hand it is alleged that a sale is 
General requested by parties interested in a moiety or upwards, the answer 
Practice, to the inquiry as to persons interested will ascertain whether thi^ 
be the fact. • 

The judgment may din'ct a sale conditionally, that is to say, 
uccor mgy. .j answer to tlie inquiries is that all persons interested are 
parties and a sale is more beneficial, or, as the ca.se may bo, that 
all the jierHiuis interested are parties, and tliose interested to the 
e\t(uit of a moiety or upwards request a sa]e(r). More usually, 
iioxMwer, and in every case in the event of some persons interested 
not being parties to the action, liberty is given to ajiply for a sale 
when tlie inquiries are answered (/). 

Inquiry 1591 Where infants are intej tested the court will direct an inquiry 

aro^mtelc^cd” a sale is more beneficial to them than partition in cases 

whore sale is requested on their behalf (q), and the court may direct 
such an inquiry even in cases where only partition is asked for Qt). 

The court will not make an order for sale on the request of an 
infant unless satisfied as to the Jinswer to this inquiry (<). 

Appointment 1592. The court has jurisdiction to appoint a receiver until the 
«t a receiver, hearing of the action or until furthi^r order, although there is no 
exclusive occupation liy any jiarty, and it will do so whenever it 
is just and convenient (A-). If a party to the action is in occupation, 
any other party may obtain a receiver of his share of the rents and 
profits(/), and in some cases of the whole {m).- 

are parties to the action ( 7oung v. Yoxmg (1870), L. B. 13 Eq. 175, n.; France 
V. Frame (1871), L. B. 13 Eq. 173 ; C'huhb v. FcUipher, [1872] W. N. 110 ; 
ly illis V. Willts (1889), OIL. T. 610); but in practice this is seldom the case 

(e) Wniie v. liingley (1882), 21 Ch. D. 674, 683 ; Davenport v. Kvng 
(1883), 49L. 'I'. 92. V.anou8 forms of orders applicable to different circum¬ 
stances Avill bo found in 2 Seton, Judgments and Orders, 6th ed., pp. 1853 
et seq. For a form of order for sale in the county court, whore sale is more 
beneficial than paitition, see ("ounty Court Forms, 1903, No. 329, and 
where the plaintiff is interested m a moiety, ibid.. No. 330. In Davis v. 
Ingram, [1897] 1 Ch. 477, an order for sale was made in the event of various 
alternative answers to inquiries ; compare Underwood v. Stewardson (1872), 
26 L. T. 688. 

if) v. Schofield (1880), 14 Ch. D. 629 (a case wliere the parties 

requesting a sale were interested in less than a moiety); Fe Eardiman, 
FragnUl v. Batten (1880), 16 ('h. D. 360 (owners of only two-fifths before 
the court) ; see Oilbert v. Smith (1876), 2 Cli. D. 686, C. A. 

((/) Davis V. Ingram, supra. 

(A) Green v-. ExaU (1900), 44 Sol. Jo. .501. 

(i) Fimington v. Earthy (1880), 14 Ch. D. 630, 632; see also Partition 
Act. 1§76 (39 & 40 Viet. o. 17). s 6. 

(k) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (8); Porter v. Lopes 
(1877). 7 Ch. D. 358, where the party in exclusive possession elected to 
pay an occupation rent (see the text, infra, and p. 861, post) in lieu of 
having a rocedver appoint^. Sanford v. Ballard (No. 2) (1864), 33 Beav. 
401, was a c^e before the Judicature Act, 1873 (36 & 37 Viet. c. 66), where 
one tenant iii common was in receipt of the jrents, ftnd the tedanit Was 
otilluding with him. Instead of appointing ^ receiver, the court notay 
require security from the co-owners in exclusive occupation to account 
for their share of the rents to the other co-owners (Street v. Anderton (1793), 

4 Bro. C. C. As to receivers generally, see title BiiCEivnaa. 

(l) Sandfqra v. Ballard (1861), 30 Beav. 109. 

fm) ForUr y. lopes, fupra. 
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1593. Accounts become necessary where? the parties do not stand 
on an equal footing with regard to the enjoyment of the property or 

' their expenditure on it (?0. So where one party has been in receipt 
3f more than his share of rents and profits, an account is directed 
at the instance of any other ])arty (o). 

1594. Where one party has been in exclusive occupation, the 
court, if desired, will order tliat be shall 1)C charged an occupation 
reiit(p) ; if he does not agree to pay such a rent a receiver will be 
appointed (g), or an inquiry uill bo granted as to what is a reason- 
aide rent to he paid (r). The rent is not, however, sot oil against a 
legal mortgagee of the share of the person in occui»ation (s). A 
party ordered to pay such a rent will he allowed all sums jiroperly 
expended by him in repairs (a). 

1595. A co-owner who has ex]iended nioni'y in imju'ovements 
may obtain an allowance for it (ii). This allowance is not roimbnrse- 
ment of the amount expended (c), hut extends to the amount by 
which the value of the property, estimated at the coiumenooment of 
the action, has hoeii increased, not exceeding the amount 
expendq^d (d). The co-owncr is tluu'efore entitled to have an 

(n) With regard to receipts of rcnls aud profits, the action of account 
was given to a co-owner by slat. (1705) 4 & 5 Anne, c. 3, s. 27; otherwise 
the only remedy was, and is, an action for partition ; sec Timms v. 
Thomas (1850), 5 Kxch. 28. With regard to exjiondituro on the projierty, 
the action of partition is at the present time tlie only remedy (Leigh v. 
Dic/ccsow (1884), 15 Q B. I). 60, C. A , per Cotton. L..7 , atp. 67) Allowance 
for expenditure may, however, be obtained lu any action where distribution 
of the piopcrty, or the proei'eds thereof, is to be made among the persons 
entitled, the. rights being the same as those enforceable in a partif.ion 
action (Ee Cook's Mortgage, Lawledge v. Tyndall, [1806] 1 Ch. 923, where, 
the surplus on a sale by a mortgagee wa.s distributed among persons 
entitled in common to the equity of redemption); and see p. 852, fast 
Except for this, and apart from agreement, a co-owncr has no right of 
contribution from his co-owners (Leigh v. Dickeson, supta), nor any hen 
on the property, for his expenditure (Kay v. Johnson (1856), 21 Beuv. 
530 ; Be Leslie, Leslie v. French (1883), 23 Ch. D. 552); he may, however, 
have rights in another capaci^, e.g., as mortgagee or trustee (thid., see 
titles Mortgage, p. 65, ante; Trusts and Trustees) ; and S'-e Faieke v. 
Scottish Imperial Insurance Co. (1886), 34 Ch. D. 234, C. A. 

(o) Drury y. 7)rwry (1630), 1 Bep. Ch, 26; Lorimerv. Lormer (1820), 

6 Madd. 363; Gnffios v. Cnffies (1863), 8 L. T. 758; Burned v. Burnell 
(1879), 11 Oh. I). 213 ; Fasroe v Swan (1869), 27 Beav. 5U8. • 

(p) Story V. Johnson (1837), 2 Y. & C, lEX.) 580 ; Faseoc v. Swan (1859), 
27 Beav. 508 ; Teasdale v. Sanderson (1864), 33 Beav. 531. In Griffies v. 
Criffies, supra, the court refused to make such an order. » 

(q) Porter v. Lopes (1877), 7 Ch. D. 358. 

(r) Tumor v. Morgan (1803), 8 Ves. 143; see p. 85?, post. , 

(s) mu V. Ilickin, [1897] 2 Ch. 579, whore Stirling, .1., did not follow 
the cases of Graham v. Cole (1873), cited in 2 Sotou, Judgments and Orders, 
6th ed..p. 1541, and his own previous decision in Heckles v. Heckles, [1892] 
W, N. 188, but distinguished the latter^case as being the case of an equit¬ 
able mortgage, though he was “ not sure that that case was well decided.” 

V) 'Wilkams V. TrtM'/om*(1899). 68 L. J. (ch.) 628, foUo'^d in Kenrick 
V. Momisteven (1899), 48 W. R. 141. 

(6) Swan v. Swan (1820), 8 Price, 618 ; Parker v. Trigg, [1874] W. N. 27 ; 
see note (n), supra. 

(c) Watson v. Gass (1881), 61 L. J. (cii.) 480; see p. 862, post. 

(d) Watson v. Gass, supra ; Be Jones, Farrington v. Forrester, [1893] 
2 Ch. 461; WtUUms v. Williams, supra. 
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account taken of his expenditure, and an inquiry made as to the 
corresponding increase in value of the property («). Expenditiirp 
by the predecessors in title of the party (/), but not by a me^e 
stranger (</), will be ijicludod. The accounts for occupation rent and 
for improvements are reciprocal; an owner in occupation, if made 
accountable for rent, is given allowance for improvements (//), and 
he is not given that allowance unless he is charged with the 
rent(j’). 

1596. Inquiries may be directed as to acts of waste done on the 
property, as by felling timber or getting minerals, and accounts 
will be taken accordingly (A). The court may grant an injunction 
to prevent waste (i). 

Sub-Sect. 3.— Service of Notice of Judgment. 

1697. All persons interested, not already parties, must be served 
with notice of the judgment, and are then bound by and deemed to 
be parties to the proceedings (wi)* Any such person may, within 
the time limited by rules of court (n), apply to the court to discharge, 
vary, or add to the order (o). * 

(e) Parker v. Trigg, [1874] W. N. 27 ; Watsony. Oass (1881), 51 L. J. 
(rn.) 480; Williams v. Williams (1899), 68 L. J. (on.) 528, followed in 
Kenrick v. Mountsleven (1899), 48 W. R. 141. 

if) WiUiams v. Williams, supra. 

(j) Heath y. BoslocJc (1835), 5 L. J. (ex. eq.) 20 (expenditure by the 
husband of a tenant for life of one share). In the New South Wales ease 
of BouUer y. Boulter (1898), 19 New South Wales Reports (Equity), 135, 
expenditure by a lessee before his title as co-owner accrued was allowed. 
Aliter, where the expenditure is not by a lessee; see Foster y. Emerson 
(1854), 5 Grant', 135 (by devisees, during their testator’s lifetime); Lnshy y. 
Orewson (JSOI), 21 Ontario Reports, 255 (by remainderman, by agreement 
with tenant for life). 

(h) Paswe v. b'lt'fln (1859), 27 Beav. 508. 

(t) Teasdale y. Sanderson 33 Beav. 534; and see Bicey. George 

(1873), 20 Grant. 221, 22G. 

(k) Cooper v. Fisher (1841), cited in 3 Seton, Judgments and Orders, 
6tli ed , p. 1886. A tenant in common is not, however, liable in an action 
lor waste, except for acts destroying the inheritance ( Martyn y. Enowllys 
(1799), 8 Term Rep. 145 ; Jacobs y. Seward (1869), L. R. 4 0. P. 328). The 
inquiry as to waste, therefore, appears to be granted only in special 
circuiliatauoes [Onffies v. Griffies (1863), 8 L. T. 758; see Bice v. George, 
supra (where the co-owner asked for allowance for improvements). As 
to waste generally, see titles Landlord and Tenant, Vol. XVIII., pp. 496 
ei seq, SETTfLEMENTS. 

(l) Bailey v. Hobson (1869), 6 Ch. App. 180, where the injunction was 
retused, the defendant taking only profits to which he was entitled (Hughes 
V. D'Arcy (1873), 8 J. R. Eq. 71). As to the remedy by injunction gene¬ 
rally, see title Injunction, Vol. XVII., pp. 197 ei seq. 

(m) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 9; and see title Judg¬ 
ments AND Orders, Vol. XVII., jpp. 208, 209. 

(n) In the High Court, one month (R. S. C., Ojd. 16, r. 40 ); in Jfche 
county courts, at the next sitting of the coniE or by leave of the jfidge at 
any subsequent sitting (County Court Rules, 1903, Ord. 3, r. 27); see title 
County Courts, Vol. Vlll., pp. 634, 676; and in the Court of Chancery 
of Lancaster, or the Court of Chancery of Durham, one month (Chancery 
of Lancaster* Rules, 1884, Ord. 16, r. 41; Chancery of Durham Boles, 
Ord. 16, r. 41). 

(o) Partition Act, 1868 (31 & 32* Viet. c. 40), s. 9. 
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The court may, on the request of any of the parties interested in 
^he property, and notwithstanding the dissent or disability of any 
Ojthers of them, by order dispense with service of notice of the 
judgment on any person or class of persons mentioned in the order, 
where it appears that such notice cannot be served, or cannot be 
served without expense disproportionate to the value of the property 
to which the action relates (])}. 

1598. Instead of service of notice of the judgment or order, the 
court may direct advertisements to be pul)lished, at such times 
and in such manner as the court thinks fit, calling upon all persons 
claiming to be interested in tlio property, who have not been so 
served, to come in and establish their respective claims in respect 
thereof in chambers within a time named in the advertisement (a). 
After the expiration of that time, all persons so claiming are bound 
as if served with notice of the judgment {h). 

Notice of judgment and advertisements cannot, however, both bo 
dispensed with (r), except in the county court (d), where notice and 
advertisements may be wholly dispensed with, and the judge may 
order that the parties concerned shall be bound as if served, such 
order being olfoctiial, excejit where obtained by fraud or non¬ 
disclosure of facts (c). 

Sdb-Rect 4.— VenHug Orders. 

1599. In making an order for partition, or sale in lieu of partition, 
the court may declare that any of the parties to the action are 
trustees of the land, or any part thereof, and may declare that 
the interests of unliorn persons who might claim under any party 
to the action or under the will or voluntary settlement of any 
person deceased who was, during bis lifetime, a person interested, 
are the interests of persons who, on coming into existenco, would be 
trustees, and the court may thereupon make a vesting order relating 
to their rights (./’). 

The vesting order has the effect of a conveyance or release by the 

(р) Partition Act. 1876 (:?9 & 40 Viet c. 17), 8. 3. For an order made 
on the hearing giving liberty to apply for an order dispensing with service, 
see Be Hardiman, Pragnell v. Batten (1880), 16 Ch. D. 360. 

(a) For form of order in a county court, see County Court Forms, 1903, 
No. 327. 

[h) Partition Act, 1S76 (39 & 40 Viet. c. 17). s 3. In terms the Act 
only appears to authorise a sale iu such coses. 

(с) RncKing v. Whilky (1882), 61 L J. (CH.) 944 ; F*hilli])» v. Andrews 
(1887), 56 L. T. 108, where Kat, J., disagreed with the decision of 
Malius, V *C., in Barton v. Barton, [18771 W. N. 23, dispensing with both 
notice of judgment and advertisement. The unrestricted powers to dis¬ 
pense with notice contained in II. S. C., Ord. 55, r. 35, relating to the 
lligh Court, and in Chancery of Ijancaster Rules, Ord. 48, r. 32. do not 
apply to actions for partition, inasmuch, as the procedure is laid down by 
tht Partition Act, 187^ (39 & 40 Viet. c. 17), a statute subsequent to the Acts 
under'tfhich those rules take effect; see Phillips v. Andrewsupra. 

{d) County Court Rules, ^903, Ord. 3, r. 30, which, it would appear, the 
decision in Phillips v. Andrews, supra, does not affect. 

(e) County Court Rules, 1903, Ord. 3, i. 31.' 

if) Trustee Act, 1893 (56 & 57 Viet. o. 53), s. 31, repealing (<&id., s. 61, 
Sched.) the Partition Act, 1868 (31 & 32 Viet. c. 40), s. 7. As to such 
vesting orders, see, further, title Trusts and Tbostees. 
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person or persons to whom ^-he order relates (/;), and in case of 
copyholds, if made 'with the consent of the lord or lady of the 
manor, vests the land without surrender or admittance (h). ^ 

1600. If more convenient, instead of a vesting order, a person 
may be appointed to convey the land or release the contingent right 
in question (/), the assurance so made being effectual accordingly. 
In case of eop\lauds, the usual payments on transfer viler rivos are 
necessary (/.). 

1601. Such orders may he obtained whore the parties are very 
numerous (/), or where a share is vested in an infant (m), a person 
out of the jurisdiction (n), or persons to come into existence, 
entitled under a limitation to a class (o), or as being the heirs of a 
livinj; person(p), or whore one of the persons interested is of 
unsound mind, whether so found or not (a). 

Sun-SucT 0.—ftts/s. 

1602. All the costs ot an aetion for partilion or sale in lieu of 

partition are in the discretion of the couj-t {/>). Such disca’otion is 
exercised according to the following general rules :— • 

III the absence of special circumstances, the costij are jiayalile by 

ig) Tnifiteo Act, 1893 (.56 & 57 Viet. c. 53), s 32. 

(h) Ihid., 8. 34. 

(t) Ibid., B 33. 

(A) Ihxd., 8. 34, 

\l) Shepherd v. Churchill (1857), 25 Beav 21 (in tins ease the sbaros 
of the parties were very niiiiule and complicated, and the court, to save 
expense, and instead of directing a <ionveyance of the several sliarcs, 
declared each of the pai tios trustees as to th<' shares allotted to the oiliers 
of them, and then vested the whole trust estate m a smglo new trustee 
under the Trustee Acts, with directions to convey to the several jiarties 
their allotted shares) In Lees v. VotiUon, Lees v. Vlutlon (1875), L R. 20 
Eq. 20, the court declared the parlies to the suit were, and their unborn 
issue on coming into existence would be, trustees of their shares and 
interests withm the meaning of the Trustee Act, 1850 (13 & 14 Viot. c. 00), 
but declined to make au order appointing new trustees until the first order 
was drawn up. 

(m) Higgs v. Dorhis (1872), L. R, 13 Eq. 280 (vesting order); Stanley 
V. Wrigley (1855), 3 Rm. & G. 18 (appointment of person to convey); see 
also liowra v. Wright (1851), 4 Do G. «k Sin. 265, sub nom, Bowra v. 
Whigiti, J5.Tur. 981; St. Legeri. Ferguson {ItHii)), 10 I Ch. R. 488; Willis 
v. Willis (1889), Cl L. T. 610 The former practice w'as to respite convey¬ 
ance until the infant attainc'd twenty-one {Brook [Lord) v. Hertford (Lord) 
(1720), 2 P.AVuis. 518; Titchfteld v. Itidler (1753), Amb. 197). 

(n) Beckeit v, Sutton (1882), 19 Ch. IJ. 646; Caswell v. Sheen (1893), 

69 L. .T. 854. * 

(o) Lees V. Coulton, Leesv. Chttton, supra. 

ip) Basnettv. jlfojon (1875), L. R. 20 Eq. 182. 

(rt) Lunacy Act, 1911 (I & 2 Geo. 5, c. 40), s. 1. According to the law 
before this Act the application fo^jp such an order must have been made in 
luuae.y, except where the person so interested was an infant or out of the 
jurisdiction.Sn which cases the High Court Itad power to make aVeeuug 
declaration apart from an apjioiutment of new trustees; see Trustee Act, 
1893(56 & 57 Viet. o. 63), ss. 26,31; Lunacy Act, 1890(63 & 54 Viot. o. 6), 
s. 136 ; Lunacy Act, 1908 (8 Edw. 7, c. 47), s. 2. Be M., [1899] 1 Ch. 79; 
Be Wainon (1888). 58 L. T. 609, C. A.; CnsweU v. Sheen (1893), 69 L, T. 
S.64; Be Arrowsmith's Trusts. Re Thompson {IH5S), 4 Jur. (N. 8.) 1123. 

(b) By tbo Partition Act, 1808 (31 & 32 Viot. o. 40), the costs up toj; 
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the ]>artios in proportion to their interests in the property, so tiiat Sect. .1. 
in case of a sale the costs are paid out of the proceeds before any General 
(iivision among the parties interested is made {r.}. Practice. 


• Only one set of costs is allowed in respect of each share, and ns 
between a party entitled to a share and his incumbrancer, Ihclathn’ (fntitled. 
takes the set of costs allowed (d). 

In a contested case, where a sale is refused (r), or not asked, and Contest, 
a partition is objected to by the defendants (/), no costs are givcai 
iij) to tlui bearing. • 

Where there is adverse litigation in relation to one share(//), or Litigated 
tlie titles 2 Hter sc of persons interested in a. share are determined in title, 
the action (h), the costs are borne by such share. 

Where costs have been occasioned by an unnecessary denial of Unnecessary 
title or an unwarranted claim of title {i), or a frivolous case has 
lieen set up, the offending party will be ordered to })ay the costs so 
occasioned (A). 

In the case of a party under disability, the costs may be made a l’.iTty under 
charge on his share of the ])rocoeds of sale (/). disability, 

1603. Solicitor and client costs are only given by consent (hi). Solicitor and 

the. hearing are in the discrclion of the court, and in view of R S. C., Ord. 05, 
r. 1, and. the practice betorc l.liat Order, the court has full discretion to 
deal with the costa as it thinks just {IIiUk v. Archer (1904), 91 L. T. 166 ; 
i^impson v. lUtehie (1873), L. R. 16 Eq. 103). The ride before 1868 
w'as that no costs were given up to the hearing, that the costs of 
issuing, executing and confirming the partition wore borne by the parties 
in proportion to the values of their respective interests, and that there 
were no costs of the subsequent proceedings {Agar v. Fairfax, Agar v. 

Jloldsworlh (1811). 17 Ves 533, 557). 

(c) Cannon v Johnson (1870), L. R. 11 Eq. 90 ; Howes v. Bute {lilarquis) 

(1879), 27 W. R. 750 (cases of partition).; Ball v. Kevip-Wclch (1880), 14 
(.'•h. I). 512 ; Belcher v. Williams (1890), 45 Ch. D. 610; Cailon v. Banks, 

[1893] 2 Oh 221; (iraham v. Clinton [Lord) (1899), 81 L. T. 717 (eases of 
sale in lieu of paitition) ; and see the cases cited in note (d), infra. 

(d) Cation v. Banks, supra . AncAl v. Bolfe, [1896] W. N. 9 : Tie Vase, 
fAingrish v. Faise (1901), 84 L. T. 761; Carollv. Ramson, [1910] W. N. 

104, not following Belcher v. Willuims, supra, in tliis respect. 

(e) Bichardson v. Feanj (1888), 39 Oh. D. 45. 

(/) Bills V. Archer, supra; in this ease and in Richardson v. Feary, 
supra, there was a contest, and no advantage 'was taken of the Partition 
Act'S 

[g) Hawkes v. Baiokes (1890), 63 L. T. 488 ; Be Mahony’s Estate, fl909] 

1 1. R. 132. 

(A) Jennings v. Foster, [1884] W. N. 200; compare R. S. C., Ord. 65, 
r. 14b ; Be Whittaker, Dentson-Fender v. Evans, [1911] 1 Oh. 914. 

(t) JliU V. Fullbrooh (1822), Jac. 674 ; Morris v. Timmins (1838), 1 Beav. 

411 ; Lyne v. Lyne (1866), 21 Beav. 318; WHkinson f. Castle (1863), 37 
L. J. (CH.) 467. 

(k) Porter v, Lopes (1877), 7 Ch. D. 368, 367. 

(l) Smith V. Birch (1868), 18 L. T. 174; Osborn v. Osborn (1868), L. R. 

6 Eq. 338; and see Thackeray v. Parker^(1863), 8 L. T. 602; Sinyleton v. 

Hopkins (1865), 1 Jnr. (N. 8.) 1199 (lunatic). Similar orders vrere made 
in Jtoung v. Young (l870), L.«R. 13 Eq. 176, n., and France v. France (1871), 

L. E. 13 Eq. 173. In i><wy v. WieUishaeh (1872), L. E. 18 Eq. 269, 
however, Wickens, V.-C., declined to follow these two cases, and made no 
order as to costs, hut reserved further consideration, with liberty to 
apply. , , . 

(m) BaU V. Kemp-Weleh, supra. As to taxation of solicitors’ costSi 

lee title Solicitobs, 
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The costs of an unsuccedsful appeal are not costs in the action, but 
follow the event (?i). 

In the county court no solicitor other than the solicitor having 
the conduct of the sale is entitled to any costs incurred after tlRj 
order for sale (o). 

The solicitoi's for any party may obtain a cliarging order on his 
share of the proceeds of sale, but not generally on the entirety (p) 
and a stop order; but the costs of obtaining such an order must bo 
borne by the solicitors themselves (q). 

Sect. G. — Praclice on Judgmnit for Partition. 

Sub-Skct. 1 .—General Comvhruiions. 

1604. In the absence of a request for sale by any of the parties 
interested in the property, the court has no discretion, and is bound 
to order partition; the plaintiff, subject to ])roof of his title, is, 
in such case, entitled to partition as a matter of right (r). 

1605. Except wdiero the property to be partitioned consists of one 
entire thing, as, for example, a single liouso (•■.•), or sot of chambers (/), 
it is not necessary that on partition every part of tke estate 
should be divided, or an ali( 2 uot share of each part given to each 
co-owner. In the case of a number of houses of differeut value, 
houses of as near as possible e([ual value will be allotted to each of 
the c'o-owners, with sums for equality of jiartition given to those 
whoso houses are of less value {a). 

1606. In making partition the court will take into consideration 
the family circumstances and convenience, and whore a proin rty to 
be partitioned consists of mansion, park and land, will allot the 
mansiou-bouso and park to the owners of the largest share, and 
land as nearly as possible of equivalent value to the owners of the 

(n) Normi v. Godden, (1902), 18 T. L. 11. 421. 

(o) County Court Hnles, 1903, Ord. 9, r. 11. 

ip) Lloyd V. Jones (1879), 40 L. T. 514. 

iq) Miidmay y. (^uifihe (1877), 6 Ch. D. 553. 

(r) Mayfair Property Go. v. Johnston, [1894] 1 Ch. 508 : in hia judgment 
Nokth, ,1. {ibid., at p. 613), cites Clakke, M.ll., in Parlor v. (?enird("l754), 
Amb. 236: “ A bill for partition is a matter of light and there is nu 
instance of not succeeding in it, but where there is no proof of title in 
plaintiff.” The strongest arguments of inconvenience have not prevailed 
against this right ; see Warner y, Baynes (1750), Amb. 589 (a partition of 
Cold-bath lyslds, including the Cold-bath and water rents in respect ol 
the pipes laid by the New Itiver Company); Turner v. Morgan (1803), 8 
Ves. 143 (w'here a house was ordered to be partitioned); Jope y. Morshead 
(1843), 6 Beav. 213; mils v. Archer (1904), 91 L. T. 166. As to the 
jurisdiction to order sale in lieu of partition, sec p. 842, ante. 

(«) Warner y. Baynes, supra; Turner v. Morgan, supra; and see 
Benson’s Case (undated), cited by Mr. llomilly, in his argument in Turner 
V. Morgan, supra, where a partitibu was made by building up a waU in the 
middle of a house. • * « • 

(i) Burley y. Moore (1827), 5 L. J. (o. S.) fQH.) 120 (a set of ehambers 
where a doorway was given lo one co-owuer and a right of passage 
through the doorway to the other). 

(a) Olarendoa (Bari) v. Hornby (1718), I P. Wms. 446; Story v. 
Johnson (1837), 2 Y, dc C. (ex.) 686 ; Peers v. Needham (1864), 19 Beav. 
316. 
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other shares (Jt), and in making the allotments will take into con- 6. 

sidoration the fact that the allottees have land adjoining or Practice on 
fiontiguons to that proposed to be allotted to them (c). Where the Judgment 
property has been used for business purposes ((/), the court can 
imposo on the allottees of portions of the property obligations Pa rtitio n, 
securing the business advantages which wore enjoyed before 
partition (f’)* 


Sin^-Sr.CT, 2 —^fciJtods of Effecting Partition. 

1607. There are three methods which the order may adopt for Method* 
effecting the partition (/), namely, by laying proposals before the available, 
judge in chambers for his sanction, by proceedings out of court, or 

by commission. 

1608. Most commonly the partition is made in chambers, the In chambers, 
parties being given liberty to lay proposals before the judge in 
chambers (^/), even where any party is under disability (/i). The 
])ropo 3 alB are supported by allidavits of competent surveyors con¬ 
taining a valuation of the various lots resjioctively pro])Obed to be 

allotted to the parties, together with an affidavit, where a party is 
under dfeability, that the proposals are for his benefit (i). 

1609. Secondly, with a view to avoiding expense or delay, or for oiu of 
other good reason, the court or a judge may order the partition to court, 
be effected by proceedings altogether out of court (&). This method 

(h) Clarendon (Earl) v. Uomhif (1718), 1 P. Wm.s. 446. 

p') Canning v. Canning (1854), 2 Drew. 4.34; ami Rce Poiter v. Lope$ 

(1877), 7 Ch. D. 358, per jESsnt., M li., at pp. 365, 366. 

{d) Aa ill W%lkin!ion v. Joherns (1873), L. II. 16 Eq. 14; Eonghlon v. 

Cibson (1877), 46 L. .1. (rii.) 366, where however, orders for sale weio 
made. 

(c) As in Warner v. J?rtynps (1750), Amh. .'ISO (w’hcro security was required 
from one co-owner not to convert an allotment into a eonipeting under¬ 
taking); Eurlc}/ V. Moore (1827) 5 L. J. (o. s.) (oh.) 120 (chambers). Pro- 
viaionR in partnership deeds for division of the property at the termination 
of the partnership are construed as meaning sale for the purpose of 
division and not division in specie {Rtgden v. Pierce (1822), Madd. & ft. 

3,53; i'ook v. Collingridqe (1823), .Tac. 607 ; see Dean v, Wilson (1878), 

10 Oh. D. 136; Partnership Act, 1800 (63 & 54 Viet c. 39), s. 44; Pe 
IVcHs (1883), 31 W, R. 704); and as to partnership generally, see title 
PAKTNERSmr. ^ • 

(/) For the purpose of confirming an invalid pailition, all the parties 
being before the court, and in other cases where an immediate order for 
p.artmon can be obtained, tbe judgment may c<»ntain a specifio allotment 
among the parties; see Brassep v. Chalmers, Seacome v. Holme (1853), 4 
])e ft. M. & ft. 528; McDonald v. McDonald (1891), 41 Federal Reporter, 

706. Such an order must be groundoil on the consent of parties, but may 
be made although infants are interested; see tikmley v. Wrigley (1856), 

3 Sm. & ft. 18 ; Greenwood v. Percy (1869), 26 Beav. 572. 

(( 7 ) Clarke v. Clayton (1860), 6 .Tux. (n. 8.) 1238. The prooeduie is 
applicable to land of any tenure {Boxvka v. Mump (1862), 9 W. R. 370). 

The n^elhod is now «io prescribed by R. S. C., Ord. 51, r. lA* 

(h) Bull V. Bull (1868), 1J?L. T. 870. 

(i) Stemley v. Wrigley, supra; Greenwood v. Percy, supra. 

{k) R. S. C., Ord, 51, r. lA. Where the order adopts the method of 
proposals in chambers, and the proposals differ, the master has no juris¬ 
diction to refer them to a surveyor in this manner {Howt^d v, Barnwell 
(1862), I New Rep. 172, 0. A.). 
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sbct. 8. is not adopted unless ijjtio jndfje is satisfied, by such evidence as ho 
Practice on deems sufficient, that all })orson8 interested are before the court or 
Judgment bound by the order, the order being prefaced by a declaration that 
fpr the judge is so satisfied and a statement of the evidence ((/); n«r 
Partition, unless the partiijs are sin juris and can agree as to the manner in 
which the property is to he divided. 

1610. The tliird method is by the appointment of commissioners 
Bioners. to malcn the iiartitiou (m). A numlier of competent persons, 
» generally survi'yors, are appointed by the court, on the suggestion 

of tlic parties inlerested (a). The object of the commissioners is 
to divide and allot the property among the persons interested, in 
accordance with their interests as ascertained by the court; they 
havo, therefore, no jurisdiction to aseertai)! those iuteri'sts (o); their 
position 18 that of arbitrators (p). The division made has to be 


(l) Tliis procedure as therefore conliued 1o Kiiu])lo cases, wliere tlio title 
is undisputed and the iiroptuly of small value. 

(m) This method i» now never resorted to, and may bo treated .as practi¬ 
cally obsolete. It is believed that no older aiipomtiug comim.sHi.mors 
has'boon made for many years; and in Olurkc v. Claiiton (IHtiO), 6 ,lin. 
(N. s.) 123, as risported 2 O'lff. .‘133, Stu.uit, V.-C., desenhed snclj an older 
as a relic, of barhaiism. tlioujjb two years later, in Howard v. Itarnwell 
(1862). 1 New Uo]>. 172, tbo same judge made such an order; see also 
Howard V. PurnwcU (186.3), 2 Nmv Itcj). 414; Bull v. BnU (186S), 18 
1j, T. 870; Pryor v. iVyor (1875). 10 Oi. App. 460. A pnreipe for sealing a 
commission of partition is given in li. S. <1, Appendix (1, Form No. 18 ; an 
order for a commission to paititiou lauds iii .lamaica is given in GtflJowity v. 
Mackersey (1861). 2 Setoii, .fudgiuents and Orders, 6t,b od., p. 1885; and 
proeodents of orders are to be found in tbo earlier editions of kSetoii. 
Partition by commissioners is still m force in tbo United St.ates (see 
Olnude V. Handy (1806). 83 Maryland. 225, 238 [q.v. as to alleged under- 
valuo by comniis-sioners), and in Nova Scotia; see Archibald v. Handley 
(1904), 40 Nova Scotia lloport.s, 427 [q.v. Jis to refusal ot a eomxnissioner 
to sign the return). Iho loJlowmg statemont of the old i)ractic.o is given 
(see the text, supra, and notes (w)—(c), infra), in case for any reason an 
order should be made in the luture for a eonmiissioii to issue, and. more¬ 
over, the old practice will be a guide when similar ipicstions arise under 
the new. 

(a) llVitsoft V. Noithiimbrrbnid {T)uhc) (1805), 11 Ve.s. 153; wliere the 
parties interested cannot agieo, each jiarty nominates a cortaiu number; 
out of the nominated persons, commissioners are chosen by the court 
to represent each party, and in order to soeuro an uneven number the 
court«may nominate a furtlier commissioner {Howard v. Barnwell (1863). 2 
New Bcp. 414; Story v. Johnson (1837), 2 Y. & C. (kx.) 586 (where thi' 
order made the power exercisable by the master)). Tliis delegation of 
the powers of tbo court is not made under any statute, but of T]Cc.esRity. 
because of t!be difliculty of effecting a partition by the couit itself; per 
Eldon, L.C., in Agar v. Fairfax, Ayar v, Uoldsworth (1810), 17 Ves. 533, 
552. * 

(o) Agar v. Fairfax, Agar v. Jloldsworth (1811), 17 Vea. 533, per Gbant. 
M.ll., at p. 543; Cole v. Sewell (1846), 15 Sim. 284. They are said to 
owe a duty to the court and to the parties to be impartim (Tl''atso» v. 
NortJinmherUmd [Duke), sunra, ahp. 160), and to make the best partition 
that they esgf. for the benefit of all poraons interested(Carniiwy y% Cani^fng 
(1864), 2 Drew. 434). • 

ip) Jones V. ToUy (1827), 1 Sim. 136; Mariners v. CharUsworth (1833), 

I My. & K. 330, per Lord Brougha-VT, L.C., at p. 332 ; Story v. Johnson, 
supra; Gaming v. Canidng, supra; see Lord Redes dale s opinion in 
CurzoH ‘V. 3A$lor, Soton, Deen'cs, Ist ed., p. 194). I'boy are also officers 
of the court v. SnUon (1814), 2 Vea. & B, 365). 
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according to value (q). S]H}cial directions may l)e given by tlie 
court (r); a strong case, however, is necesstlry to ol)taiji a direction 
lor division and allotment in a particular manner (.s). Subject to 
lyay directions, the commissioners are l)Ound to consider the best 
interest of the parties (0. Tliey must act logether («), and may 
talvo evidence and examine 'witnesses on oath (5). Tlmir division 
is embodied in a certilicate (r) ; but if the commissioners differ thtiy 

{({) i'almudy v. Calnuidy (1705), 2 Yes. 5(38, jier Loid LoiiciuBoaoucii, 
L.(\, at p. 570. 

(r) Without sp('cial diiedioiis. tlio coiiunissioncrs may set out roads 
and ouaomoiils, and inake aii> ])art hul>jei*t to the hunlou of repairing 
leiiees and wjdls {L%skr v. X»,s/er (1820), 2 Y. &; 0. (RX.) 540) ; but s])eeial 
directions, contained in the order oi eonii, aio necessary to enable them 
t«» charge a sum in gi’oss or a rentcharge by way of eiiuality of paitition 
{Mole V. 3f<m«/ifZd (1845), 15 Sim. 41, where, however, an inquiry was 
granted w'hether it was proper that the snnis awanled sliould bf; aeeepteil 
on behalf of an infant paity); or to cause tlu'm to divide and allot tbo 
property in a particular manner, as l.o allot a mansion-lionse wholly to 
cue luirty, making allow'anee out ut the land to the othei- ]>arty {Clarendon 
(Earl) V. y/oMifi// (1718), 1 P. Wms. 44(5), or, beJore tlie eonii had jniis- 
du'tion to partition eopyhohls (seo note (/r), p. 836, ante), to allot tlie 
eojivliold nart ot an estate lu its entirety {Ihllon v. Coppiii (1832), 6 Deav. 
217', n.). 

(«) 'rhe coiiii leaves such ma<.terH to tlie discretion of the eoiniuis- 
sionerh. Thus in llVirner v. Haynes (1750), Ainb. 589, the direction was 
necoKH.ary in order to preserve the value of tlie property; in Monis v. 
T'}.nwi%ns (1828), 1 Keav. 411. an application to preseiwo a right of road 
which both paifics had set out for their own eonveiiieuce was refused, 
A person who lias purchased a sliaro in a sjieeilie part of the estate has 
no right to an older that some oi that part should be allotted to him {Cooper 
V. Fishcr (1841), 10 L. J. (cn.) 221); nor has Ins vendor any right {}Vri-(jlil 
V. Terrton (1860). 1 Drew. & Sm. 231). "No directions weio given where 
the. husband of a person interested had laid ont money on the propeity 
{Heath v. Bostoei (1835), 5 h .1. (KX. EQ.) 20). 

fi) Calmady v. Cnlmadp, supra, jier Jjord LorrcHBonouGiT, L.C.. at p. 570 ; 
Canning v. Canning (1854), 2 Drew. 434 ; having regard to the convenience- 
oi their property {Story v. Johnson (1837), 2 Y. &; C. (ex.) 586), tlieir 
family relalionships and other eivcnmstaneos ; e.g., the priority in age ot 
an oldest daiighler, altlioiigh she- has no pnor choice as of right (Littleton’s 
Teunres, ss. 248, 240 ; see p. 814, ante), or the fact that her husband has 
taken lior name and intended to keep up the family seat {Canning v. 
Canning, supra). In Wrighi v. T’emoJi, supra, Kimiekslev, V.-C., rocom* 
mended an allotment of any speeific part to any party who desired “ lor 
good and sufficient reasons ” to have it allotted to him ; and seo Eisier v. 
Lister, supra. If the I'-oinmissionei-s can find no leason for allottiffg the 
parts one way or another, they may draw lots, but as a last resort only 
{Vanning v. Vanning, svpta ; Ames v. Oomyns (1867), 17 L. T. 163 ; soo 
Lord Redesuat.e’s opinion in Vurzon v. lAster, 8cton, Decjcos, 1st ed., 
p. 194). The allotment must strictly comply wilJi the order of court; the 
commissioners have no jurisdiction to allot parts in pfoportions different 
from those ordered, even though the parties concerned consent {Beers v, 
Needham (1854), 19 Beav. 316). 

(a) TTotsow V. Northumberland (DuXe) (1805), 11 Vos. 153. 

(b) Meets V. Stourton {Lord) (1711), Jl Dick. 21; Evidence Act, 1851 
(1^& 15.Vict. c. 99)„s. 16; but only in the presence of the parties (Lord 
REDEsb ale's opinion, in Cwrson v. Lister, supra). They mily put inter¬ 
rogatories to witnesses, different from those proposed by the parties (i6id., 
approved by Lord Brougham, L.C., in Manners v. Charlesicorth (1833), 
IMy. & K. 330). 

(c) This is returned by the commissioners, with the comrnifisioD, a record 
of evidence taken, and a schedule of particulars ot the lands allotted, all 
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make separate returns {d). The certificate is confirmed on further 
consideration in the action (<’). A party aggrieved by the certificate 
may seek redress by motion to oppose the confirmation of, or to, 
quash, the certificate and to suppress the return (/). ^ 

I Suii-Si:i5T. 3.— Conveyance, 

1611. By whichever method partition is effected it must be 
completed by mutual conveyances (<?). The judgment, whether for 
partition or sale in lieu of partition, unless tlio proceedings are 
altogetlier out of court, provides that the conveyances are to be 
settled by the master if the parties disagree us to the foiiu 
thereof {h). 

Unless permitted by the court (i), a party cannot refuse to 

engrossed and annexed to the certiheato [Jones v. ToKy (1825), 2 Sim. &St. 
210). Any iormal enor in the return may be corrected in court [%bid,), 
but to coiTcct other ennrs the certificate is scut hack to the commissioners 
(Bouse V. Barker (1728), Buub. 251; see Manners v. Charlesu'otth (1833), 1 
My. & K. 330). 

(d) Canning v. Canning (1854), 2 Drew. 434. If the returns aie by an 

equal number of commissioueis, the effect is to make no effectual return 
(Batson V. Northumberland (Duke) (1805), 11 Ves. 153). II oife oi the 
returns is by a majority, .and the commission enables such majority to 
act and nmke a return, the return of the majoiity will he established on a 
motion by the parties or some ot them to suppress the other return [Randle 
V. Adams (undated), cited in iratson v. Northumberland [Duke), supra, at 
p. 165, not followed by Lord Eldon, L.O., in v. Northumberland 

[Duke), supra, on account of the equality of numbers of the commissioners). 
If there is no effective return, then either an entirely fresh commission has 
to be issued (as in Corbet v. Davenant (1787), 2 Bro. 11. 0. 261; Watson 
V. Norihumberland [Duke) supra), or a further commissioner w^ill be added 
by the coui't [Cunning v. Canning, supra), and a now return must be 
made. 

(e) An order nisi will bo made of course, and excojilions may bo taken 
to it; see Forms, 8cton, Decrees, 4th ed., p. 1024; the order made at 
the hearing, or on fuither consideration, provides for conveyances accord¬ 
ingly. The commissiuneis have no lieu on the commission and certificate 
for their charges [Young v. Sutton (1814), 2 Ves. A- B. 365). 

(/) Corbel v. Davenant, supra, at p. 2.52; Jones v. Tottjf (1827), 1 i^im. 
136 ; Ames v. Comyns (1867), 17 L. T. 163 ; and see the order in Canning 
V. Canning, supra, cited Soton, Decrees, 4th ed., p. 1024. The court docs 
not readily set aside the certificate [Ames v. Comyns, supra ); neither 
the valuation nor the allotment of the property made by the commis- 
sioneic will bo gone into unless the commissiouers have gone outside 
their jurisdiction (as by including the wTong property [Dacre v. Gorges 
(1825), 2 Sim. & St. 454), or dividing the right property in an 
unauthorised manner [Peers v. Needham (1854), 19 Beav. 316); or have 
made a mistake so gross as to induce the court to infer that there 
is some unjust, corrupt, or fraudulent motive on their part [Lister v. 
Lister*(1839), 3 Y. & C. (EX.) .540; Jones v. Totiy (1827), 1 Sim. 136); or 
have otherwise failed in their duty [Watson v. Northumberland [Duke), 
supra). 

[g) Anon., in Chancery (1742), 3 Swan. 139, n.; MiUer v. Warmington 
(1820), 1 Jac. &W. 484,493. Th6 conveyances will be in the usual form 
of a poititioa deed (see p. 823, ante), or purchase ddM (see title SiiiE*OF 
Land), except that they are made under the oi^er of court. 

(A) Whaley v. Dawson (1805), 2 Sch.&Lef. 367, 372 ; A.-Q. v. HamiUon 
(1816), 1 Madd. 214. See the form in 2 Seton, Judgments and Orders, 
6th ed., p. 1883. 

(i) See Bs Molyneux, Ex paiie Spencer (1862), 4 De Cr. F. & J. 365, C. A. 
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execute a conveyance to other parties on a partition except con¬ 
ditionally on receiving a conveyance froai him(fc). Aimrt from 
express direction, the question who are the necessary })artie8 to the 
Conveyance is usually left to the master, or in the county court to 
the judge (I), 

1612. The conveyance on partition is made subject to the incum¬ 
brances affecting each share (w) ; and the allotted parts may bo 
made liable inter sc to an apportioned part of the incumbrances 
affecting the whole (a). 

Suii-SECT. 4.— Tctle Deeds on Pa^titioiiM 

1613. Such of the title deeds as relate solely to any distinct part 
of the hereditaments which is allotted to any party are delivered 
to him {a), and other title deeds to the party having the largest 
interest (fe), or liberty to apply will be given (c). With regard to 
the deed of partition, if the claims of all parties are equal, it is 
given to the plaintiff, and if they are not, to the party who is likely 
to take the best care of it (d). Where many persons are interested, 
it is convenient that the deed should be enrolled, with liberty to any 
party to.have a duplicate at his own expense (c). 

Skct. 7. — Practice on Judgment for Sale, 

Scb-Sect. 1.— Bequest for Bate. 

1614. The request for sale may be, and usually is, embodied in 
the pleadings (y) of the party, but may be made independently 
of pleadings and in court by counsel duly authorised (j/), or in 
chambers if the judgment so allows. 

In the county court, at any time after the entry of the plaint, all 
the parties interested may attend and accept service and sign the 


(k) Orger v. Sparke (1860), 9 W. B. 180. 

(l) A.-O. V. Z/amiZ/o« (1816), 1 Madd. 214 ; compare €ole v. Sewell (1849), 
17 Sim. 40 ; County Court Rules, 1903, Ord. 23, r. 19. 

(m) Whaley v. Dawson (1805), 2 Sob. & Lef. 367, 372. In Clarke v. 
Clayton (1860), 6 Jur. (n. s.) 1238, tlie mortgagees were not parties 

(n) In Poole v. Poole, [1895] \V. N. 15, a declaiation was made that tlie 
parties wore inter se each liable to pay half an annuity charged au the 
eutuety. 

(a) Jones v. Jtohinson (1853), 3 Do G-. M. & G. 910. C. A. 

(5) Compare Griffiths v. Uaiehard (1854), 1 K. & J. 17, per Page AVood, 
V.-G. 

(c) Clarke v. Clayton (1860), 6 Jur. (N. s.) 1238. * 

[d) Elton V. Elton, Bayly v. Elton (I860), 6 Jur. (n. s.) 136, whofe the 
deed was given to persons entitled to one-fourth on condition that it was 
eniolled and that they entered into covenants for production. 

(fi) Elton V. Elion (No. 1) (I860), 27 Beav. 632. Formerly the deeds 
were placed in the custody of the court. • 

if) to ploadi^gs, see p. 846, ante. As to pleading generally, see 

title PtEADING. • 

ig) Crookes v. TrftiZworfA^1878), 10 Ch. D. 289. As to the authority of 

counsel generaffy, see title Babbisters, Vol. IL, pp. 397 et teg.; and a.s to 
the authority in cases of a married woman not entitled as a feme sole, see 
p. 862, post. * 
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request for sale (/t), and their signatures are attested by the registrar 
or by one of bis clerks ft). When all the parties interested have 
signed such request, the order for sale may be made at the next, 
court to be held, although such court may be held before the roturq 
day of the summons (/.). 

1615. A married woman, to wliom the provisions of the Married 
Women’s Property Act, IHH‘2 {1) do jiot apply, may make her 
request for sale thioiigh her next friend or guardian ad //fm(wj); 
tlui request js made by her counsel, if duly authorised, \\ithout her 
separate examiTiation (h). Sucli authority of counsel must be 
pioved, his re(iuest alone being insufficient(o); the authority may 
ho given by means of a letter to her solicitor authorising and 
requesting him to instruct counsfd to ask for salef^). 

On behalf of an infant, tlie request may he made liy his next 
friend or guardian ad litem {q), hut the court is not hound to 
comply witii such recjuest unless it appears that the sale is for the 
infant’s beneiit; the (piestion of the infant’s benefit may bo left to 
an inquiry (r). 

On liehalf of a i)erson of unsound mind the request may be made 


(k) Oounty rouil Eiilra, 100.3, Ord. 9, r. 10, -wliirh doscriboa tlie 
request as u'lmle imdei tlic I'aititiou Act, 1868 (31 & 32 Viet. c. 40), s. 4. 
'riijs reqiu'st is iti tlio stalulo a request by a tiiajority, but the cont(*xt in 
Hid iiile slums tliat a mere majority is not sullicient in the ease eontem- 
plated. in which all the parties lulerested must coucur; see title County 
1!oukts, VoJ. VIII., p. 675 

(7) A special form of request is given m the <’ounty Court Forms; see 
Yearly ('ounty Court Piactice, 1012, Vol. II., p 774. 

(k) County Court Uules, 1003, Ord. 0,r 10 In the case where less than 
all ot the pel-sons interested make the KMpiest (whieli may be in the same 
form vuitatifi mutandis) the action proceeds lu the usual way. 

(Z) 45 & 46 Viet. e. 75. A married woman is in the same position as 
any other party sui jvm, whether she is entitled beneficially or as a 
trusiee (Married Women’s Property Act, 1007 (7 Kdw. 7, c. 18) ; see title 
IfU.SEANl) AND WlKK, Vol. YVI., ]). 380. 

(m) Partition Act, 1876 (30 As 40 Viet. c. 17), s. 6. In Jliqgs v. Dorhis 
(1872), L. 11. 13 Eq. 280, aii order for sale was made under the Partition 
Act, 1808 (31 &. 32 A'lct. c 40), at the request of a married woman and 
her husband 

(n) Crookes v. Whitworth (1878), 10 Ch. D. 280. llefore the Partition Act, 
1870 (39 & 40 Viet c. 17), separate oxainination was necessary {Leigh v. 
Kdwarhs (1873), 42 L. .L (cii.) 802). 

(o) Wallace v. Greenwood (1880), 16 Ch. D. 302, 

l p) Grange, v. While (1881), 18 Oh, T). 012. 

l q) Partititfii Act, 1876 (30 & 40 Viet. c. 17), s. 6. This provision mentions 

“ gnardiaii ” simply, but this means guardian ad litem {Eim%ngton v. Uart- 
Uy (1880), 14 Ch. D.*630). Ihe words of the Partition Act, 1876 (39 & 40 
Viet. 0 . 17), s. 6, which treats of a married woman, infant, and lunatic 
together, and confers authority to mahe the request on the next Mend, 
guardian, committee ot person authorised, are nut to be read reddendo 
singula singulis {ihid., per Jesskl, JM.R., at p. 631, not following Platt v. 
Platt (1880), 28 W. K. 633); and see title Infants and Children, 
Vol. XVII., p* 128, note {/). « *' 

(r) See p. 860, ante ; compare CapeweU v. Lawrence (1863), 8 L. T. 603 (a 
case before the Partition Acts), Grove v. Comyn (1874), L. K. 18 Eq. 387 ; 
and see Pavey v. Wieilishach (1872), L. R. 15 Eq. 269; Thompson v. 
Michwd^on (1^2), 6 I. R. Eq. 696. This check does not apply to other 
cases of disability: see Wallace v. Qreemoood, swpra, at p. 366, 
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by a next friend, guardian ad litem, the committee (if he is a lunatic Sbct. 7. 

BO found), or the person ai)pointed by the Court in Ijiinacy (if he is Practice on 
•a lunatic not so found). In the two last cases authority must first Judgment 
i)e obtained from the (Jourt in Lunacy (s). In \ he case of a ro(i[uest for Sale, 
by a next friend or guardian ad litem, the courc needs to he satisfied 
that the person is of unsound mind, and that he stands in iuhhI of 
protection, and it ought to ho shown also that it would he for his 
true interest that the court should exercise its jurisdiction («). 

1616 . Similar considerations apply to an undertaking to purchase Undortakim? 

a share (/;). purchase 

Suu-Se(T. 2—^fodr, and (ondnrt of Sale. 

1617 . Besidt s the mode of a sale hy auction (<•) uiulor the order Modes 
of the court, the sale, if ordered by the High Court iir the ('ourt 

of Chancery of Lancaster, may be carried out(d) by pniposals in 
chambers on the submission of oilers (c), or by jjioceodiugs out of 
court (/). 

In tlio latter case, the reserv<‘,d hid and tlie auctioneer’s leiuuneia' sale out of 
tion must he fixed in chainliers, and the purchase-nioney should be 
paid direct into court, directions to this effect being (unbodied in tlio 
Older ((f). The sale will'not be ordered altogether out of (‘omt 
unless the judge is satisfied, by such evidence as he deems suriieieiit, 
that the persons inte.reste.d are before the court or boniul by the 
order, and the order must be prefaced by a declaration that the 
judge is so satisfied, and a statement of the evidcTice upon which 
such declaration is made (//). 


(*) Partition Act, 187G (3!) & 40 Viet. c. 17), 8. 6; Re<' Walt v. Leach 
(1878), 26 W. R. 475 (next friend); compare Jlallinijworth v. SnleholUmi 
(1837), 8 Sim. 620. The untlionly of>thc court is obtained by petition 
in lunacy, as in lie Fares, Ldliwjston v. Pares (1879), 12Ch. 1). 333, C. A.; 
and see title Lunatics and Puksons ok Unsound Mind, Vol. XIX., 
p. 445. 

(o) Porter v. Porter (1888), 37 Cb. D. 420, C\ A. 

(h) Under tbo Partition Act, 1868 (31 & 32 Viet. c. 40), k. ,5 ; see p 815, 
ante. 

(c) As to sale by auction generally, see title Auction and AiiCtionuuhs, 
Vol. I., pp. 506 et seq. 

(d) U. S. (1., Ord. 51, r. 1a ; Chancery of Lancaster Rules, Ord. 45, r. 1a. 

(e) See the order in Mallinson v. HMle (1870), 2 rteiou, Judgniciits and 
Orders, 6th ed., p. 1860 ; OapeweU v. Lau rence (1863), 8 L T. 603; Gilbert y. 
fimith (1879), 11 Cb. D. 78. In Grove v. Gomyn (1874). L. R. 18 Eq. 387. 
the court approved a conditional agreement for sale at tlio hearing. 

(/) PiU V. White (1887), 57 L. T. 660, followed in Re StdRman, Coombe 
V. Vincent (1888), 58 L. T. 709. Apart from the^ rules mentionod in 
note (d), sv/pra, there was no power to sell out of court, at any rat© under 
the Partition Acts {Strugnell v. Strugnell (1884), 27 Ch. D. 258, not 
following Chubb v. Feltvpher, [1872] W. N. 110, and Hayward v. Smith 
(1869), 20 L. T. 70). Orders for sale out of court were also mad© in Willis 
V. WtUis (1889), 61 L. T. 610 (q.v. fqr form of order), and in Crook v. 
Qjroolc, [J890] W. N. 26, but in the latter case. Ciiittt, J., said that this 
oouri^ was not to he followed in all cases. Apparently thire is no juris¬ 
diction to order a sale out of court in the Chancery of Durham or in the 
county court. 

(j) Pitt V. White, supra ; Be Stedman, Coombe v, Vimeeni, supra; Willis 
V. Willis, supra. Hayward v. Smith, supra, is not now foKowed, 

(A) Sc© the rules inontioned in note (d), supra. 
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Sbot. t. TJie sale by auction under the order of the court takes place as 
Practice oa usual in such sales (i). * 

Judgment . . ... , 

lor Sale. 1618 . In the county court llie judge appoints one solicitor to have 

— the conduct of the proceedings, no other solicitor being entitled to anjr 
mile. ^ costs incurred after such an order (k). In other courts the plaintiff 
is as a rule entitled to the conduct of the sale (/); if, however, the 
plaintiff desires to bid, and is allowed by the court to do so, the 
jiroper course is to .give the conduct of the sale to an independent 
solicitor ( 711 ), but this rule is not inflexible if the parties agree other¬ 
wise (?i). It is improper for any party, not having the conduct of 
the sale, to issue advertisements or other notices of the sale, or 
otherwise to interfere with the conduct of the sale, and he will be 
restrained from so doing by injunction (0), 

1619 . Any of the persons interested may be allowed (p) to bid at 
the sale on such terms as the court thinks reasonable with regard t(» 
payment of deposit, or accounting for the purchase-money or any 
part thereof, or any other matters (a). Generally, leave to hid is 
given to parties other than those having the conduct of the Bale(^>), 
but even the person who originally had the conduct of the j|ale may 
1)0 allowed to bid, another jiorsou being appointed in his stead to 
have the conduct of the sale (c). 

A receive!’ ajipoinled by the court, though a part owner, cannot 
buy at any sale, altbough not made in the partition action, but 
under a title paramount, as by a mortgagee (d). 

In sotting off their purchase-money against their shares, the 
parties will bo charged interest (c). 


niildinj. 


Interest. 


(i) 11 . R. (t.. Old. r»l fsf'd Yciiilv rraetice of tlio Sujiremo Oouit, 1012, 
]'p. 717 elwq.)-, (Ilianceryof Liincastor Itulos. Ord. 45; (/haiiooi'yof Durham 
Rides, Ord. 44 ; County Court Rides, 190J, Ord. 23, rr. 18 seq. 

(I) County Court Rides, 1903, Ord. 9, r. 11. 

(/) Daveyiport v King (J8S3), 49 L. T. 92, where mortgageos obtained 
judgment lor sale. 

{m) T)mn v. Wilmi (1878). 10 Ch. D. 130; Houghton v. Gibson (1877), 
46 L. J. (on.) 366. 

(a) Poniington v. Ttalhiac (1870), 18 W. 11. 684, not followed in Verrall 
Catlicarl (1879), 27 W. 11. 645; m both these cases iulauts worn 
defendants. 

fo) l)ean v. Wilson, supra. 

(p) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 6. 

(a) Wilkh 7 ison v. Johems (1873), L. R. 16 Kq. 14 (wbere the owner of a 
moiety was ftrdored to pay in halt the purcliase-inouoy); Houghton v. 
(Hbson, sufna (where the owner of three-quojtcra was ordered to pay in 
one-haif of the purefiase-raoney to provide a margin for costs); Be Draeiip, 
Field V. iJraeup, [1894] 1 Ch. 69. 

(b) Gilbert v. Smith (1879), U Ch. D. 78; * Verrall v. Cathcart, supra; 
Be thar.np. Field v. Bracup, supra. 

(e) Houghton v. Gibson, supra ; penn v. supra. In Pennington 

V. Dnlhiac. supra, tliis condition was dispensed witjji, but the case w/is 
not followed tu Verrall v. Cathcart, supra, ha Porter v. Lopes (Jtf77), 7 
Ch. D. 358, and Morant v. Qodden (1902), 18 T. £». R. 421, leave was given 
for both plaintiff and defendant to bid, without any condition. 

(d) Bvwnt V. Tfvgent, [1908] 1 Ch. 646, C. A. 

(fl) In He Ikiieup, Fkld v, Bracup, supra, the rate cliarged was 3 per 
font, per ammm, 
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Sub*Sect. 3.— Appli'tiivin and DisfriOnium of I*roreeds of Hah, 

1620. When all parties interested are before the court, the pro* 
needs of sale may, if the court thinks fit, be paid to trustees of whom 
at may approve (/); otherwise they must be paid into court (//). 

In either case the money must be applied, as the court from 
time to time directs, to one or more of the following purposes (/<): 
(1) land tax redemption (0; (2) discharge or redemption of 
incumbrances affecting the hereditaments sold {h), or other here¬ 
ditaments subject to the same uses or trusts; (3) purchase of 
other hereditaments to be settled in the same manner as the 
hereditaments sold (/-); or (4) payment to any person becoming 
absolutely entitled according to Knglish law (»u). Such a person 
must be beneficially entitled : payment is not made to trustees for a 
person so entitled («); but a trustee with a power of sale, on whom 
a share has devolved, is a person absolutely entitled witliin this 
provision (o). A married woman under the old law may obtain 
payment out on being separately examined as to her election to 
take the funds as personal estate (fc), except where she re(iuestB or 
consents to sale, when separate examination is unnecessary, or 
where tl|p fund does not exceed 4^200, when it is disiiensed with (c). 
There is no provision allowing payment out of any part of tho 
proceeds of sale to a tenant for life id). 

(/) This has been allowed where the sale took place out of court (Hay- 
voard v. Smith (ISQ9), 20 L T. 70; but see note (/), p. 863, ante ); it js not, how¬ 
ever, the ordinary course ; see Jiiqgs v. Ihrkis (1872), L. R. 13 Eq. 280 ; 
A/ifon V. Meredith (1872), L. R 13 Eq. 492 ; and see p. 863, ante In Pyve 
V. PhiUtps, [1895] \V, N. 8, Nokth, J., purporting to act under the Settled 
Eaiid Act, 1882 (45 & 46 Viet c 38). s 40, ordered payment (mt to trustees 
for the purposes of the 3eti.led Lanil Acts of a settled share. 

iq) Partition Act, 1868 (31 & 32 Viet, c 40), s 8, incorporating tho 
Le.'ises and Sales of Settled Estates Act, '1856 (19 & 20 Viet c. 120), ss. 23 
-•25. The Settled Estates Act, 1877 (40 & 41 Viet. c. 18), repealed Ihe 
Leases and Sales of Settled Estates Act, 1856 pil 20 Vict. e. 120), but 
where a statute is incorporated by reference into a second statnt,e, tho 
repeal of the first statute by a t.hird does not affect the second (Vlnrke v. 
Pradlaugh (1881), 8 Q. B. 1). 63, A., per Brktt, L..T., at p. 69); seo title 

Statutes; and, accordingly, both in Ee Parker (1881), 17 (’h. 1). 241, 
0. A., and Be Morgan, Smith v. May, fl900J 2 Ch 474, the court treated 
the Lt'ases and Sales of Settled Estates Act, 1856 (19 & 20 Vict c 120), as 
still governing the application of funds arising from a sale under the 
Partition Acts. ■ 

{h) Leases and Sales of Settled Estates Act, 1856 (19 & 20 Vict. c. 120), 
8. 23* 

(t) See, farther, title Land Tax, Vol. XVIII., pp. 321, 327. 

{k) Se'j the order in Waite v. Bingley (1882), 21 Uh. 1). 674. * 

(l) In Langntead v. Goekerton (1877), 25 W. R. 315, <1^.sskl, M.R., gave 
liberty to apply for investment in leaseholds, in order to make up thh loss 
of inf ome to a tenant for life. 

(m) The curator ad hona, therefore, appointed by a foreign court, of a 
person of unsound mind not so found in England, cannot without an order in 
lunacy obtain payment out (ffn/ntcoodv. Barieh (1877), 46 L. J, (CH.) 788). 

(i>) AsUm v. Meredith (1872), L. R. 13 Eq. 492. , 

\d) Be -Morgan, Smith y.* May, supra, foUowing Be Hobson's Trusts 
(1877), 7 Ch. D. 708, C. X., and followed in Be Shefield Corporation 
and St. WUliam's Boman Cafholve Chapel Schools, Sheffield I Trustees), 119031 
1 Ch. 208. 

(ft) Siandering v. HaU (1879), 11 Oh. D. 652. • 

(o) WaUaoe v. Greenwood (1880), 16 Ch. D. 362. 

(d) Larngmead v. Cockerton, supra, 

, . . . . ^ F 
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Until application the proceedi* of sale are not funds under the 
control of the court, so fts to be invested as such; but they must be 
invested as under the Leases and Sales of Settled Estates Act, 
1856 (('). 

' I 

1621- The prii(*tiro where all parties are not before the court and 
service of no*ticeof tli(i proc(‘(*dinfjs on any person, or class of j)ersons, 
has been dis|»(!nsed with is subject to the following special rulos(y). 
The proce,(><ls are pud into court to abide further order, and the 
court unist by order fix a jjeriod (which may be extended by further 
orderl, at the expiration of which the proceeds will be distributed, 
and must direct notices to be given, by advertisement or otherwise, 
as it thinks best adapted for notifying to the absent parties bene¬ 
ficially interested the fact of sale, the time of intended distribution, 
and the time within which a claim to participate in the proceeds 
must be made. 

'Phese re(|uirements are obligatory, and cannot be dispensed with 
ill case of any parties bemiicially interested as to whom service 
of notice of the proceedings has been dispensed with (ff ); but they 
do not apply m eas(i of Irustetis for persons absolutely entitled who 
have no diitii'S to perform ; anil accordingly, as to such trustees, no 
such adve.rtisimients are ni'cessary (//). 

If at till' expiration of the period fixed the interests of all persons 
inti'i-esLed liavo heen ascertained, the proceeds of sale are distributed 
accordingly (f); if the interests are not ascertained and it appears 
tliiit they cannot he ascertained without expense dispro]iortionate to 
the valuti of the ])rop('rty or of the unascertained interests, tlie 
lirocoeds are distributed as appears to the court to ho most in 
accordiinco with the rights of tlie persons whose claims have been 
established, whi'ther those persons are or are not before the court: 
the court may, however, make such reservation as seems fit in 
favour of other persons, whether ascertained or not, who may appear 
from the evidence before the court to have any pnind /(uiv rights 
which ought to he so ]irovided for, although not fully established. 
All other persons are tlien excluded (/i). 

An oxclndcd person, however, is not without remedy; he may 
recover from any participating person any portion received by the 
latter of his share (A'), and wliere two or more sales arc made, and 
he establishes his claim to ]iarticipate in the proceeds of a subse- 
ipient sale, the sliares of the other persons interested in the proceeds 
of the subsequent sale are to abate to the extent to which they were 
increased liy his non-participation in the previous sale {1), and are 


(p) Kiat. (iSSfi) 19 & 20 Vic.t. c 120. s. 26 ; ace Tmigmend v. Coekerlon 
(1ST7). 25 W. K. The Settled Estates Act, 1877 (40 & 41 Viet. 

c. 18), R. 30, jirovides for investment as cash undM the control of the 
court, but (hat Act is not impliedly incorporated in the Partition Act, 
1868 (31 Ac 3 n 1 Viet. c. 40); see note (jf), p. 86g, ante.* * • • 

(/) PartUion Act, 1876 (39 & 40 Viet. c. 17),^. 4. 

(g) PhiUipe V. Andrews (1887), 56 L. T. 108. 

(h) GroSHinnn v. Iticluirds, [1888) W. N. 167. 

(i) Partitiini Act, 1876 (39 &, 40 Viet. o. 17), b. 4 (4). 

(k) Ibid.. B. 4 (3). 

( l ) laterost cannot bpclafmcd.'tlicrcfore, on the amount of nbatemeiilii 
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to that extent to be paid to the excluded person towards the sliare 
of the proceeds of the previous sale to which he would have been 
putitled if his clann had been established in due time {iu). 

• 1622. The order for sale operates as from its date, iu the ease of 
a person siii juris and al)solut(!ly entitled, to convert his or her share 
into personalty, and the share devolves, on the deatli of the owner, 
as suchfn). Such conversion is not affected by a suhsecjueiit 
lunacy (o). 

In the case of a person under disability, or a p(‘rson not absolutely 
entitled, there is a reconversion effcuded in favour of that p(U’son’s 
heir(p), w'ho, however, takes the proi)erty as he tinds it((/). 

Accordingly the share of an infant or lunatic should, if ])ut to 
a separate crtsdit in the action, he earmarked as r(‘al estate (/•), 
but even without such earmarking, or carrying to a sep.irate en'dit, 
it is to be dealt with «as real i'state, at all events in cast's ivhere 
the sale is made on the request of persons other tbau tho infant or 
lunatic (s). 


(m) Partition Act, ]S76 (3!t & 40 Viet, c J7). s. 5. 

(n) Jie^Dodson, Yates v. M-orton, (PJObJ 2 (’li 038; compart' Unrqes'! 
V. Booth, [100812 (111 C48, (!. A. ; and Steed v. Breece (1874), 1j. K. 18 Kq, 
102, where, liowevt'r, the. party wa't au infant, see note ((j), infra , WaJloee 
V. Gieenwood (1880), 16 Uh. H. 362; llifcU v. J\Ielin (1884), 26 Ch. i). 
735; Faimtleroy v. Beebe, [1911 j 2 Uh. 257, 0. A. ; and see title Kquity, 
Vol. XIII., p. 112. A bequest of peisonal estate will, therefore, include 
a share of a fund lepresenting fhe proceetls of sale (7v‘e Harman, JAoifd v. 
Tardy, [ 1804J 3Ch 607): see also He J/onyiwt, Smithy. May, [190UJ 2 ('h. 474. 

(o) Re Pickard, Turner v. Fiehotson (1886), 53 Ij. T. 203 ; compare 
Fowler v. Seoll (1871), 10 \V. li. 972 (subseqiu'nt marriage, bt'-fore 1882) 

(p) Tho rt'ason is that express ]»rovision is made lor ri'investriitml. m 

land; see p. 866, (iwtc , Foster v. Foster (lUirt), 1 Uh D. 588 (an infant); 
Re Barker (1881), 17 Ch. I). 241, C A. (a lunatic); compare Jic/Jtim/v. 
Falford (1877), 6 Ch. Jl. 401 ; Mildmay v. (Quiche (1877), 6 (’h J>. 553 (a 
mairied woman under tho old law); Mordaunt v. Benwell (1881), 19 (Jh. 1). 
302. In Hiygs v. Dorhis (1872), l.i. 11 13 Eq. 280, Wk'KENS, V.-C., 
thought that in the case of a luarried woman a conversion was cfTectt'd ; 
tho decision was before the Partition Act, 1876 (39 A. 40 Vict. c. 17). 
In irflilarc v. Greenwood (1880), 16 Ch. D 362, a case after that Act, 
.Jessel, M.li., at p. 366, expressed a similar opinion These opinions 
have no relation to married w'omen under the prt'sent law, and in so iar 
as they relate to disabilities other l.han that of marriage sc.eui incoiusistcui 
with the cases cited above. • 

(q) Mordaunt v. Benwell (1881), 19 Ch D. 302; Re Norton, Norton v. 
Norton, [1900] 1 Ch. 101. 

(r) Howard v. JaUand, [1891] W. N. 210, considered in Re Norton, Norton 

V. Norton, supra, by Bykne, .7., at p 106; compare Supreme tloiirt Funds 
Rules, 1905, r. 21 In Wallace v. Greenwood, supra, p. 365, tlieie aro 
dicta of Jessel, M.R., at p. 365, to the contrary * 

(») Re Norton, Norton v, Norton, supra. In WnUaee v. Greenwood, supra, 
Jessel, M.R., at p. 365, considered tliat in tho case of a request for sale ou 
behalf of the infant a conversion into personalty was effected. In Foster 
V. Foster, supra, the request for sale waa made by parties other than ilio 
infants, and the property was held by the same judge to bnieconvertcd 
into re&lty. See Charlton v.*Murray (1909), 10 New South Wales Stale 
Reports, 49, where sale waS ordered on a request on behalf of an infant, 
and Foster v. Foster, supra, and Its Norton, Norton y, Norton, supra, 
were not followed. 
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account, rent and profits, of, power to order on rectification ot conveyance^ 
28 

accounts, leopeiuiig of, ciicumslances siillicicnt to allow the, 32 

tsetlled under cumuioa itustuke, 31 
aecjuiescence, light to leliol, when lust through, 111 
action, when demand necessary befoic, 31 
allowance on account, application of doctrine to, 31 
ambiguity, eoiitiact, ot terms of, admissibility of CMdeiiee a*? to, 6 
^ when parol evidence admissible to explain a, 23 

burden of proof, impeachment ot voluutaiy deed, on, 2t), 24 
cleiical error, rectilication of documents on account ot, 14, 13 
common intciilion, mistake in expressing, when lelicved, 11, 12 
compromise, essentials to bindiug, 11 

rule as to binding, eltect of, 10, 11 
consideration, no relief on mcie giuiind of mistake os to, 10 
construction, mistake in document recUlied by rules of, 1*1 
cuutiact, avoidance of, on gcouiid ot mistake in quality, tl 

quantity, 9, 10 

cases where relief on account of mutual mistake, 7, 8 
classification ot in intakes in relation to, 3 
]omt, form iii which the court will rectify, 22 
misdescription in. maxim applicable to, 0, 7 
mistake as a defence to .action for breach of, 2i, 25 

cLaiiu for specific perfoimance. If 
to nature of obligations imposed by, 5 
by one party to, no relief where coutiact is clear, 7 
no rectification where teiin purposely omitted, H 
lehel wheie followed l>y conveyance, 21 

made under mutual mistake, 7, 8, 17 
conveyance, effect when in accordance with wriLtou agicement, 13 
misdescription of puichaser in, effect of, (i 

no relief where propei’ty more valuable than parties supposed. If 
pi act ICC on rectification oi, 28, 29 

pi oof of, coircct form necessary to rectification of, 2? 
rescission of, when court will grant, 17—JI 
costs, action on account of mistake, m, practice as to. 28, 29 
damages, mistake as a defence to an action for, 24, 25 • 

deed poll, icctificdtiou of, where not in accordance with intention, 12 
defence, mistake as a, to action for specific performance, 24, 26 
demand, necessity for, before action brought, 31 
documents, clerical error in, how treated, 14, 15 
nature of, subject to rectification, 13 
opciatiun ot, when court will limit the, 15 
xcctificatiou of, practice»as to claim fur, 28, 29 

where mistake mutual, 20 

* # or rescinding of, when court will Refuse, 17 

• where rule does not apxily, 14 

relief by supply or omission of words in, 14 

to person prepaiing, terms upon which court mav grant, 2 \ 
where ojierating in law contrary to int^Uou, 13 
remedy where mistake in unilulei ai, 20 
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evidence, admissibility of, on mistake as to identity of subject-matter of trails- 
action, C 

parol, admissibility of, notwithstanding the Statute of Frauds, 26 
claim for rJctilicatioii on, when admitted, 36, 37 
luadiiiissibilii}' of, as to miHlako, 36 
when reefinc.ition iiiailc on only the plaiiitift*s, 27 
expre8.sion ot common inlcnlioii, jclicf on mtslako in, 11, 13 
faci» mistake of, as U> mitiiie of the tiansaotion, 5 

f<i!sa tiemoMxt}utto •non novet^ iipplKatnni ot mu\im to raisde^cvijdiou in 
i'on tract, 6, f 

faijjily ai Iangcincnt^s, os-vcntials to Talidity of, 11 

lilies as to, binding ellcct of, 10, 11 
foi get fulness, money paid in, recovt'ry of, IlO 

relief in iexpect of, wbini gianted, 16 
fraud, as a bar to relief on account of mistake, 5 
identity, party to transaction, of, mistake as to, 5 

subjcet-inat tcj of t 2 Mti«.action, of, adrnissduhM' of evidence as to, 6 
ignorance, law as to piivatc I'lght, ot, when lelict gi.»jdcd in ie.spL*ct of, 4 
when r«‘Jief granted for mistake due to, 16 
intent ion, necessity for oont.inuity of, 23 

iiUef where docniiient opeiatcs in law contiai\ to, 12 
joint oontracks, form in which couit will icctify, 22 
judgment, payment under ii, eilcct as a bai to n-etilication, 2W 
Jaw, i’hange in understanding of, etlc't ol, 

mistake of, when relief not granlcil in lespcct of, 4 
h‘gal remedy, when mistake a giuiind for, IG ^ 

liniilation of time, to claim for relict, 21 

inaiu.'ige settlementv, extent of relief gianted in rc.spect of, 22, 3**. 
iiiatciial fact, mistake must bo ut a, 30 
nnsconccptitm, relied m respect of, when granted, 16 

inisfh’sciiptiun, purchaser, of, when convijyanee not inoperative through, 6 
mistake, classilicution as to persons by whom made, 3, 4 

having regard to nature of, 3 

defence to action for spccitic performance, natuic of, 21, 25 - 
docuDieiits subject to rcctification on account ot, 13, 14 
examples of, suliject to rec till cation, 13 

expression of common luteiilion, m, when relief granted, Jl, 12 
must be ot a material fact, 3l> 
nature of, 2, 3 

ot laot, as to identity of party, 6 

iialure of the triuisaction, 5 

cosea wheie no relief in contract on ground of mutual, 8 
relief against, available, 11 

puce or cousidciatioa, as to, when no ground for relief, 10 
relief in contract on ground of mutual, 7, 8 
law, adecting private right, when relief may be claimed, 4 

money paid vohintaiily under, when inecovcrable, 32, 33 
relief in respect of payment under, in what cases, 33, 31 
where relief not gianted in respect of, 4 

• overpayment of water ra*e by, when recoverable, 20 
payment of money, in, of what it may consist, 30 
peisfins between whom, must be made, 30, 31 
piinciple upon which lelicf on account of granted, 12, 13 
reetffication from evidence of plaintiff alone, when made, 27 
relief where due to ignoiance or miscuiiceptiou, 16 

• * uniiatera] uitly, 18 

rights and habiiities which may be affected, 2, 3 
■voluntary deed, in respect of, when relict granted, 19, 20 
when a ground for legal remedy, 10 
money, payment by mistake, when recoverable, 29, 30 

under particular circumstances, when recoverable, 30 
• without reference to 6ta.tc of mattei’s, e£Fect of, 30 * ^ 

recnvei V when paid by mistake, pussessidki of means of knowledge no 
bar to, 29, 30 * 

voluntary payment under mistake of law, when irrecoverable, 32, 33 
mortgage Hceurities, rule by which the court construes, 16 
puiol evideui«, admissibility notwithstanding the Statute of Frauds, 26 

to explain an antecedent written agreement^ 26 
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parol evidence, claim for rectification on, frlirn adinitUd, 20, 27 

inadniiNsihility of, as to mmtnke, 25 
party, misitake as to identity of, 6 
payment into court., when no relief in respect of, 31 

out of court, to party not entitled, effect when under ordei, 33 
to officer of the court, in mistake of law, piactice of the court as 
to, 31 

petiticm, claim for TPctifination, when made by way of, 28 
plaintiff, nrf^Iect, misconduct or breach of duty by, effect of, 31 
price, no relief on mere ground of mistake as to, lb 
private right, rights as to mistake of law in case of, 4 

tpiality, avoidance of contract set aside on giminds of mutual mistake m, 9 
quantity, avoidance of contract on grounds of mistake in, 9, 10 
relief, clasKifiealion of kinds of, 17 

contract made under mutual mistake, in, 9, 17, 18 
wheie mistake is unilateral only, 18 
evidence upon which, will be granted, 25 
limit of time to claim for, 31 
none in case of simjilc money demand, 31 
principle uiiou which gianted, 12 
when not giantcd on the giound of rniotakc, 4- 
when* mist ake in cont.ract is mutual, 7, 8 
Tent and jirolits, account of, power to diicct on icctificaiion of conveyance, 
28 

rcHitufio in tnie^rum^ application of maxim, 31 
battlement, rcctificatirm. at suit of settlor, 23, 21 

where made under order of the court or enrolled, 
24 

shares, mistake in numbeiing of, title of holder not affected by, 14 
solicitor, when not liable for cokIs ineiirrcd tbiough mistake, 29 
epcciffc performance, mistake as a defence to claim for, 14 

nature of mistake as ground of defence to action for, 
24, 25 

option to plaintiff to take decree in altered foim or have 
action diHinissed, 24, 25 

Rtafule of Krauds, admissibility of parol evidence notwithstanding the, 26 
stock, mistake as quolaiioii of, when loss in respect of irrecoverable, 29 
term of contract, no rectification where puiposcly omitted, 14 
time, limitation of, in <laim for relief, 31 

when lapse of, a bar to rectification, 37, 28 
trustee, rele^ise to, when may ho set aside, 10 
voluntary deed, burden of pVoof on impeachment of, 20 

when will be set aside, 19, 20 
settlement, rectificatioii at suit of volunteer, 24 

of, 23, 24 

unilateral mistake, relief in respect of, when granted, 20 
waiver, mistake of law as to title, of, effect of, 4, 6 
water rate, overpayment by mistake, when recoveiablc, 29 
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abroad, contract for loan, when Money-lenders Acts do not apply to, 53 
rate of interest allowed where debt payable at place, 13 
affidavit, soliciting infanta to m^ikc, in respect of loan, offence, 58 
agreement, payment of interest by, 39 

apportionment, interest, of, 43 • , 

assignee, notice of defect in security to, what will not amount to, 52 

securities taken by money-lenders, of, provision in favour of, 53 
“bank,” prohibition of use of term by money-1 endeis, 47 
banking business, liability of money-lender implied by carrying on a, 57 
bankruptcy proceedings, power of the court to reopen money-lending trarj«« 
gctions in, 66^ 

* Hborrowers, nature of relief granted to, 56 

relief granted to, where lender not a money-lender, 56, 57 
rights of, where loan transaction illegal and void, 61, OJ 
statutory relief provided for, 63—55 
circulars, inviting infants to borrow by means of, 57, 68 • 

persons deemed to send, 58 
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compound iiit-rrest, when allowed, 43 
cnstom, payment of iiiiei »■.■>!. bv, 3J> 
damages, payment of in^frrst by way 30, iO 
debt, dihcharge of inten by di'^cbarge of piincipal, 41 
^ intPTost on, when allowed, 38 

time from wbieh inlerest may be allowed, 38 
doclaralKms, soliciting iniants to make, in respect of loans, offence, 08 
delay, creditor’s, effect on right to intoic.st, 42 
equity, when interest may be payaltic by the rules of, 10 
expectant heirs, cq tut a hie relief given to, HH 
fees, payable by moucy-lentlcrh on rcgAst.ration, 47 
fiaud, payinciit of intcjcst <m money letauitHl by, 10 
light of parties where loan induced by, bl 
harsh and unconseiun.ibb', when bat gam may be held to be. bl 
J f) rj., effect of production of, 50 

illegal consideration, no right of recovery whric money lent on, 51 
infant, invalidity of loan to, 53 

sending ciTcnlar^ iriviluig borrowing bv, offence of, 57, 5S 
soliciting, to make affidavit or (icf’Lir.ttiou m rc*]H‘ct of loan, offcnco, 
58 

interest, apportionment of, 43 

common law rule as to payment, 37 
compound, when allowed, 43 
debt <tr sum ceil am, on a, when allowo’fl, 38 
definition of, 37 

discharge bj' djseb.irge of pi mc*ipal d( bt, 41 
effect ol cieditni’s delay on jight, to, 42 
payment iiy agreement, 3y 

rules of etjuitjq 40 
way of damages, 33 

in cases of particular relationship between debtor and 
creditor, 40, 41 

where money retained by fraud, 40 
rate of, amount u.-iially .dlowed, 42 

power of the court where cmtssuc, 42 
whexedebt payable at .a ]>lace abroad, 43 
debt.oi in default, 43 

Tocoveiv of, umlcr eontiaet, as damages, II 
special ngbt to, wlieio conferred by blatute, 38, 39 
sbitiitory right U>, 37 
lime fioni which, may be tallowr'd, 38 
local authorities, application of 1 o.hls made to, 50 

api'Ointuirnt and powers of Tulilic Works Doans Comniis- 
bioncis, 58 

borrowung powers of, 58 
drseh.’irgo of loans by, 03 

duty of (kminiiN.'ioners in making loans to, 00 
persons advancing not bound to inquire intr> the ap]>hcation 
of loan by, 53 

power of Comnii^bioners on default of payment by, 50 

to leml money to, 59 

powers of, to raise money by means of issue of stock, 50 
under the Xjocal I4<jan5 Act, 1875...51 
priority of loans made to, 63 

provision as to scourit.ies taken by Commissioners in respect 
of loans to, 50 

rate of interest jiayablc by, 50 
Tcmedica on default in payment by, 51 
remedy of persons advancing money t'l, 53 
see unties for which register must be kept by, 63 
which may be given by, 63 . 

t sources from which money provided for loans to, 69 « 

Local Government Board, boirowing powers obtiuned by local authoritm 
from, 61, 52 • * • 

mercantile fratisaciions, payment of interest in, 39 
*’ money,” application of term, 36 
iponey, .is a deilnmg term, 37 

essential Cluuacteristics of, 86 
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AND laONEY-LENDING—oonhnBerf. 
money-lender, assignee of security taken by, rights of, B2 

definition of, 44 

liabilities on carrying on buialncss otherwise than as provideil 
by statute, 49 

liability on failiiie to register, 47 

to removal from register, 40 
loan made in bioach of statute by, effect of, 49 
offeiH‘e:> by, 57, GiJ 

paitieulais to be given by, on registration, 40 
]irohili]tion of use of term “bank ’’ by, 47 
light to r('newul of registration, 40 

blatutury lelief to persons liaviug dealings with, 53, 64 

jeslrn tions os to ca?*rying on the business of, 48, 49 
unregisteied, rliect of loan by, 61 
leinedy open to, 52 
rights of borrower from an, 51, 52 
money-lending, what constitutes the business of, 41 
money lent, illegal corisideralion, on, no right of recovery as to, 5l 

light of peisuns othet than “ nioiiey-Ieuders ** to bring actioa 
for, 60 

void secuiity, on, right of lenders, 51 

when JMoiiey-k'jideis Acts do not apply to tiansaetions in resiiect 
of, 63 

mortgage, recovery of money lent on, with or without a covenant, 50 
National Debt Couimissiouct's, provision of money by, fur loans to local autlio- 
• iities, 69 

notice of defect in security taken by assignee, wbat will not amount to, 52 
offences, money-lendei's liability in respect of, 57, 5J< 

jienalties, liability of money-lender to, in respect of carrying on business, 49 , 
penalty, failuie by luoucy-lender to register, on, 47 

offeuee of sending money-lending circulars to infants, 58 
place of business, carrying on business at Tcgistoied, wbat is, 48 
i^ublic Works l^oaiis (^oiniuissioners, see local auUioiitics 
rate of luteiest, umouni usually allowed, 42 

debt payable at a place abroad, 43 
power of Uie court where excessive, 42 
where debtor in default, 43 

frgister, money-lenders, of, keeping and inspection of, 47 

removal of money-lender iiotu, power of the Commissioners of Inland 
licveuue as to, 4G 

registration, fees payable by money-lenders on, 47 

liability of niuuey-lender on failing to obtain, 47 
money-lenders, of, place of, 4G 
particulars to be supplied by money-lender on, 46 
persons and bodies exempt fiom, 45, 40 
when money-lender may obtain renewal of, 46 
person lending money is subject to, 41 
relief, court by which may be granted, 66 

extent granted where lender not a money-lender, GG, 67 
nature of. granted by the court in inoncy-lendiiig trailsactfons, 56 
security, light ot persons lending on void, 51 

Statutes of Limitation, effect on interest where recovery of principal barred, 41 
unconscionable baigums, ciieumstaiices which tbu cuni^ will look at m 

deciding what are, 64 
relief granted In respect ^f, 63 

unregistered money-lender, effect of loan by, 51 • 

“ usual trade name,” meaning of, 46 

Void security, right of persons lending money on, 51 


MpHTGAGE, • • 

accord and satisfaction, redemption of mortgage by, 308 

account^ amount cUhrged to mortgagee in possession where property let or 
unlet, 200, 201 

application of moneys on taking, principle of» 216 ^ 

calculation of interest on taking, 225, 226 • 

capacity m which mortgagee m possession liable to, 200 





SiORTGAGfi— oontinued, * 

^ccountf claim for, in foreclosure action, 284 

compound interest, when may be charged in taJking, 228 
current, appioprialit>n o£ payments in, 225 

security may be eiven for, 224, 226 
leave to surcharge and falsify, when may be given, 216, 217 
liability of mortgagee to, 198—200 
limitation of suit against mortgagee lor, 215 
uatuie of, as against moitgagee, 219 

between mortgagor and mortgagee, 21B 
order for, foim of, 199 

in forcciosure action, 287 

where mortgagee is in possession, 
288 

persons bound by the, 218 

not bound by, 218, 219 

principal and interest, of, special matters in, 223 

principle upon which mortgagee's liability to, is founded, 198 

piuuf of amount received in tailciug, 225 

principal debt on taking, 223, 224 
reopening of, nature of claim to, 218 

power of the court as to, 210, 217 
rests, when and wlien not taken with, 220, 221 
rule in Clayton’s Case as affecting the taking of, 225 
setting off and correcting errors m, 218 

subsequent, when to he taken, 223 ^ 

tieatnient of sui])lus funds lu the, 219, 220 
when moitgagee may have to pay costs in action for, 237 
to be taken in court, 21G 
accictions, right of mortgagee to, 120 

acquiescence, effect on application to reopen a foreclosure absolute, 300 
action, covenant for payment, on, who may bring, 267, 268 

fur ledemption, comiuencemcnt by writ, when justifiable, 152 

copyholds, of, ncce<!sury parties to, 150 
costs of, by whom paid, 156 
dismissal of, effect of, 165 
foim of Older in, 153, 154 
institution of proceedings in, 151, 153 
puities to, H9—151 

on death of mortgagee, 150 
puisne iucumbrancer, action by, 151 
when mortgage on two properties, 151 

property subject to sub-mortgage, 150 
party, absent, protection of, 149, 150 
pleadings m, 152 

special directions in, when added, 164 
when order for sale will be made in, 156, 156 
actual notice, what will amount to, 341 

administration proceedings, institution by mortgagee, effect of, 234, 235 

• rights of mortgagee in, 801 

when mortgagee may bring, 271 

administrator, convict's property, of, mortgaging powers of, 94 

mortgagee, of, when mortgaged property devolves on, 186 
* mortgaging powers of an, 106 
when sufficiently representing the estate in a foreclosure action, 

• 280‘ 

admittance, mortgagee to copyholds, of, power to order, 125 
ud\aucc, evidence of amount on transfer of mortgage, what amounts to, 178 
jiast or present, security may be given for, 224, 225 
proof of amount of secured, 225 
adverse title, setting up, by mortgagee^ effect of, 222 
advowsoii, mortgage of an, effect of, 128, 129 

rights of mortgagee of an, 129 • 

after-acquired property, bankrupt, of, when may be mortgaged, 93 
agreement, charge real or personal estate, to, effect of, 83, 84 
compound interest, to pay, when ^mpUed, 228 
execute a mortgage, to, effect of, 76 
1 to pay compound interest, when necessary, 227, 228 
f^^ricultural land, liubiliiy of mortgagee iii possession of, 204 
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aUatment^ commoa lands, of, power of limitecl owners to raiee expenses by 
mortgage, 104 

annoity deed, mortgage by way of, form of grant, 88 

how viewed by the court, 83 
registration of, provision for, 89 
registration as a charge upon land, effect of, 316 
appeal, mortgagor's right to, as to costs, 238 
appearance, evidence m foreclosure action in default of, 287 
apportionment, of rent, where separate mortgaged properties are includod 
in same lease, 202 

arrears of rent, transfer of mortgage as affecting, 177 

when mortgagee entitled to, 196, 196 

assignee pendente lite, right of, to become party to action for redemption, 140 
assignment, benefit of mortgagee’s powers, of, 171 

debt, of, notice as affecting rights of parties, 77, 78 
equitable, what is an, 77 
mortgage of leaseholds by way of, 126, 127 
attornment clause, relationship effected by, 159, 160 

when inserted, 123 

bank mortgage, notice of insolvency as affecting, 261 
bankrupt, extent of mortgaging powers of, 93 

mortgage by, not made effectual by registration, 03 

of equitable chose in action by, when effective, 93, 94 
rights as to after-acquired personal propeity, 93, 9t 
bankruptcy, mortgaging powers of limited owner not affected by, 101 
• mortgagor's, application of proceeds of security after, 3U1 

as not affecting foreclosure proceedings, 277. 278 
joining of trustee necessarv m foreclosure proceed¬ 
ings, 379 

security not affected by, 300 
receiviug order in, as affecting mortgagee of debtor, 316 
trustee in, extent of power of, to redeem, 142 

power to make valid mortgage, 94 
beneficial owner, covenants implied by term, 123, 126, 127 
beneficiaries* liability on the covenant for payment, 270, 27T 
biU of sale, debenture not subject to provisions relating to, 130 
mortgage of chattels by, 129, 130 
not a mortgage by dee.d, 97 
transfer of registered, 176 
bond, former use of, as collateral security, 90, 91 
bonus, contract for payment by mortgagor, when valid, 111, 145 
mortgagee may stipulate for, 224 

building societies, borrowing and mortgaging powers vested in, 111, 112 

power of sale of trustees of, not exercisable by tians- 
fereeS, 260 

purchase by officers on sale by, invalidity of, 257 
transfer of mortgages from, how effected, 173 
business, powers and liability of mortgagee where security includes a, 197 
charge, acquisition by purchaser of equity of redemption, when effecting 
merger, 334 • 

agreement to, when effectual, 83 
form of instrument of registered, 85 
mortgagee's rights where mortgage by way of. 169 
registered land, of, effect of deposit of certificate of, 83 
see registered charge , 

charities, mortgaging powers of trustees of, 111 • 

chattels, impU^ power of sale in mortgage of, 216 

choscs m action, equitable, when bankrupt may validly mortgage, 93, 94 

implied power of sale in mortgagee of, 246, 347 
mortgage of, effect of, 132 
priority between •mortgagees of, 339 
. Clayton's Case, rule in, as affecting the taking of accounta, 225 
clog, equity of Tedeni|reion, on, invalidity of, 71, 142, 143 

transactions not amounting to, 144 

collateral benefits, none can be imposed in favour of the mortgagee, 143, 144 
security, former use of bond as, 90, 91 
how transferred, 173 
surety to mortgage as^ 89 
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collateral security, warrant oF atlccupy as, 00 

when mortgaf^ce cannot enforce, 271 
commission, mortgagee may stipulate for, 234 

repayments or interest m arrear, on, when allowed, 228, 229 
common in gross, rights of, 129 

co-mortgagees, right to institute foicclosure proceedings jointly, 278 
company, borrowing powers of, 110 

right to employ directors where moitgageo a, 243 
compensation, mortgagee's right to money paid for, 130 
compnimd interest, agreement necessaiy to chaige of, 627, 223 

when charged to mortgagee, 231 

payment may be implied, 238 

conditional surrender, mortgage of copyholds, on, practice as to, 135 

powers when mortgagor of copyholds refuses to make 
a, 125 

conditions of sale on sale by mortgagee, 355 
consolidation, against* whom right exercised, 311 

extent of right of assignee of mortgagee as to, 214 
inv’ahdity of, proTisions to provide for, 75, 76 
principle of, 308 

right atfected by intervening incumbrancer's right to marshal, 
214 

affecting fiicccsmjtb the equity of redemption. 212 
of moitgdgco on selling part ot his securities, 211 
where existing, 209, 210 ^ 

to, not depending upon the legal estate, 210 
where securities arc of different natures, 210 
Rccunlins must be in existence at time of, 210, 311 
sercrance of equity of redemption as affecting light to, 213, 213 
statutory limitation of mortgagee's right as to, 209 
when right arises, 211 

where securities originally in favour of diffeient mortgagees, 
210 

who may exercise the righf., 211 
constroctive notice, what amounts to, 343 
coiiti ibntory moitgage, no power in trustees to in rest m, 108 
conveision, mortgaged goods, of, right of mortgagee as to, 183 
conveyance, absolute, when treated as a mortgage, 73 

estate and interest of mortgagee where mortgage is by, 168, 169 
convict, inability of, to lend or borrow on mortgage, 94 
co-owners, mortgaging povvers of, 91 

light to title-deeds as against mortg.igee, 205 
copyholds, admittance of mortgagor to, power to order, 123 
covenants for title to, how expressed, 126 
devolution of, on death of mortgagee, 184, 185 
duty chargeable on mortgage of, 137 

enfranchisement oi, priority of mortgage effected for, 104 
moitgage by covenant to suriender, 134 
tenant in tail of, form of, 99 
for purposes of enfranchisement, rights of tenant, 103, 
104 

of entailed, law applicable to, 99 
• form of, 134 

parties to action for redemption of, necessary parties to, 160 
I'sconvey^noo of, bow taken, 312, 313 
eatiafaction of mortgage of, procedure, 126 
title of mortgagee of, extent of, 136 
transfer of mortgage of, how effected, 172, 173 
transferee of mortgage of, rights on obtaining surrender, 173 
vesting order where mortgagor refuses to make conditional sur¬ 
render of, 125 , 

wnen personal representative can mortgage, *106 • * 

corporations, borrowing powers of statutory, 11(X 
^ eosta, abortive negotiations for mortgage transactions, of, by whom payable^ 

124 

notion fpr redemption, in, by whom paid, 166 
allowed to mortgagee in obtaining possession, 239 
appeal as to, right ot mortgagor, 238 
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eoste, defending title, of, when allowed, 238 

deprivation of mortgagee, of, on account of oondnct, 237 
foreclosure action, of, right to add to mortgage debt, 203 

rules as to dofendaut"s, 295, 296 
getting deeds out of court, of, by whom borne, 318 
inquiry as (o amount due, when directed, 237, 238 
interest on mortgagee’s, when allowed, 233 
mortgage, of, liability of parties as to, 123, 124 
mortgagee's right to, when forfeited, 231 

when in the discretion of the court, 232 
parties claiming under mortgagee, of, how pavable, 333 
power of second incumbrancers as to, 232, 233 

to mortgage settled land for purpose of payment of, 99, 100 
priority of mortgagee’s, extent of, 234 
reconveyance, of, by whom borne, 317, 318 
recovering mortgage debt, of, when allowed, 239 
right of equitable mortgagee by deposit, to, 231 
rule aa to allowance of, in litigation betweVn parties, 237, 238 
sale, of, Tight of mortgagee to lecover, 313 
fiohcitor-mortgagec, of, rights as to, 121, 145 
taxation of, as between parties, 232 
transfer of mortgage, of, 174 

right of mortgagee to reco\*rr, 213 
when may be added to the security, 2J9—2M 

moitgngce ordered to pay or is deprived of, 235—237 
• mort^gagor or subsequent incumbrancer must personally pay, 

counterpart, lease by mortgagor, of, provision for delivery to moitgagee, 
164 

covenant for payment, action by trustee-mortgagees on, 26iS 

on, who may bring, 267, 268 

claim in foreclosure action, effect of, 281 

does not run with the land, 270 

effect, of adopting concurrent remcrUcs with action on, 
269, 270 ' 

extent of claim in action on, 268 

interest on, as distinguished from that o». security, 

liability of mortgagor and surety on, 270 

personal representatives and beneficiaries 
on the, 270, 271 

moitgage debt by instalments, of, effect of, 114 

of, effort of, 70 

nature and place of. 113, 114 
upon demand, nature of, 114 
when implied, 113 

procedure in action on, when principal pa 3 ^^bl€ on 
demand, 269 

Tight of action on, when arising, 268 

barred, 271 • 

transfer of mortgage, in, huw effected, 171 
sepanate deed of,.siamp duty p.ajable on, 138 
lo i>uircnd«’r by mortgage of copyholds, 124, y35 
covenants for title, how now implied, 123 

implied by term “ beneficial* owner,” 123, 126, 127 
policies of insurance, to, must he express, 130 
lessee's, when enforceable by mortgagor and mortgagee, 162 
Tight of mortgagee to sue for piior breaches by tenant of mort¬ 
gagor, 161 

crops, e(]uitable mortgagee's righ^ to growing, 198 
. when mortgagee entitled to, 197, 198 

Crown debt^ registi^tion of, effect of, 316 
current account, ^ppropnation of payments in, 225 
damages, allowance of interest by way of, 116, 226 

lessee's remedy in, where mortgagor's lease is ultra t>veB, 165 
date for payment, object of inserting in mortgage, 114 
death, devolution of the equity of redemption on, 
debenture, what is included in “ property '* m a, 263 
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debts, deceased persons, of, mortixa;;© of real property for payment of, 
power of the rouit 1o Older, 106 
liabiLily of equiiy of icdeinpUon to exeentior? for, MO 
declaration of title, when moiif^agco muBt claim, m action for foreclosuro 
or sale, 281, 285 

deed, appoiiitniciit of receiver by, 264 

nccessaiy in case of legal moitgage, 118 

to cairy power of sale niidcr tlio Act of 1881. .218 
of arrangement, effect of icgisfration of, 216 

rotenant, scpaiate, Blanip duty payable on, 138 
dccd<, title, sf»e title deeds 

del a lilt, of payment, right of entry arising on, 101 

defeetivc title, righhs of mortgagee m respect of, 186 

delay, cfToct on application to reopen forcxilosure absolute, .800 

delivery of deeds, effect of notice of sub.sequciit lucunihiances on right to, 310 

right to, 308 

tender as affecting right to, 310 
deposit of deeds, bardeb of proof where made by mistake, 81 

charge b 3 % where part of title deeds deposited, 79, 80 
created by, 79 

dismissal of action for redemption of equitable mortgage by, 
effect of, 155 

eflcct when made for special purpose, 81 
form in which made, 78, 79 
extent of property chaigfd by, H3 

scciiiity c 1 * 0.1 tf*il l>^v, 81 * 

how far nioilgageo must examine the suhicefc of chaige 

hy, so 

lo^s of deeds no bai to recovery of <*haTgo cieated by, 83 
nioniorandnni in absence of, effect of, 79 
nioitgagc by, ctlect of, 78 
parting with documents after, effect of, 83 
payment ol interest implied by, 115 
j)resumption arising from, 8(» 
solicitor with client, by, what may bo, 42 
sub-mortgage by legal morLgrig<‘e, by, 83 
tenant m tail, by, effect of, 99 
when charge may not be created by, 80 
with whom to be made, 81, 82 
devisees, right of redemption in, 140, 141 

dovolniion, mortgage sei'iinty on death of moitgagec, of, 183—183 
disiibility, peiHoiis imder, who may redeem, HI 
dischaige ot mortgage, 301—326 
discovery, extent of mortgagor’s right to, 153 
disentail, agiecmout to, on deposit of title deeds, effect of, 99 
extent of, on mortgage by tenant in tail, 98 
diseptailing deed, agreement to execute, eufoicement of, 99 
di.ssolution of partnership, pow<*r of partners to mortgage after, 93 
diitnvgaft, notioo in lieu of, protection afforded by, 341 
easamcn^ji, when mortgagee cannot grant, 206, 257 
tcelesiastical corporations, mortgagmg powers of, 111 
ejectment, mortgagor by mortgagee, of, 158, 165, 189, 191, 193 
elfiqit, etFect of taking mortgagcii lands under, 326 

enfraiichiscmeiil; of copyholds, rnoitgagee, by. ri«ht to recover price, 341 

^ priority of mortgage for, 10 4 

« right of liniitcd owner to moitgage for, 103, 104 

entry, *«?c right of entry 

eq^rfilublo assignee, mortgage debt, of, rights of, 180 
assignment, what is an, 77 

charge, foreclosure under, rules applicable to, 277 
legal mortgage as citingmshmg, 326 
« naturo of an, 83 * 

order for sale in respect of, foxm^^f, 293 
cHiiitc, lights of mortgagee possessed of the, 169 
lien, order for sale in respect of, form of, 393 
iuortgag(% creation by dc*posit of copy of cQurt rolls, 80 
• definition of, 74 

d^sebax^o of, how takcii) 313 



Indhix. 


MOHTGAOlS— continued. • 

equitable mortgatjc, dismissal of action for redemption of, effect where by 

deposit of deeds, IfiG 
<Iuty payable on, 136 
effect of Statute of Frauds on, 71, 75 
fixtures comprised in an, 119 
foreclosure under an, rules applicable to, -77 
Is lads of, 74, 75 

meaning of, for purposes of the Stamp Act, 1891 184 

no power in trustees to iuvest in an, 108 
notice of iiitenlion to pay off, not necessaiy, 148 
peisonal chattels, of, wilting not essential in case of, 75 
property, of, natuie of, 70, 77 
mortgagee by dep<»s>it, right to title d<‘eds, *J05 
light to eiksts, 234 

foreclose, 272, 273 
glowing crops, 198 

rights as between unpaid vendor and, 315 
securities, lorcclosnre action in iespecf*ot, 291 
equity of xedemptiou, acquisition by mortgagee us effecting merger, 323 

of chaige by purchuhci of, as effecting 
merger, 324 

as an estate in land, 138 

clog or letter on, invajidily of, 71, 142, 143 

when tiaiibaclions nut, 144 
devolution of the, 14.^i, 146 
disposition of the, power of, 145, 146 
effei t of severance of, on right to consolidate, 312, 213 
liability to c'\ cent ion, 146 

loss by subsequent mortgage without notice of imor 
<'h«irgc, 156, 167 

of light to redeem by sale of, 156 
nature of an, 71, 138, 139 

perboiis having charge on, as necessary parties to fore¬ 
closure action, 281, 282 
iiiteiobled lu, as ne«‘essaiy parties to fore¬ 
closure proceedings, 279 

position of assignee of, in respect of payment of 

mortgage debt, 270 
person entitled to the, 71 
reconveyance on change of title to, 312 
rig hi of consol idation as affecting the successors to, 
212 

owner to mortgage, 76 
purchaser to redeem, 142 
sale under a power of sale as affecting the, 259 
settled estates, in, in whom subsisting, 110 
Statute of Limitations as affecting the, 456 
transfer of moitgage as affecting, 172 
when Tight enforceable, 147 

escheated laud, power of the lord to redeem, 112 • 

estate tail, effect of barring, on mortgage by tenant In tall, 07 
when cannot be jbarred, 97 

estoppel, moitgagor, of, who attorns to puisne mortgagee. ICO 

tenant under mortgagor's lea^e, of, extent of, lul, 165 
evidence, foreclosure action, in, how taken, 286, 1^7 
execution, liability of an equity of redemption to, 146 * 

executors, mortgage of personal estate by, 106, lOG 
mortgagee, of, powers of, 182, 183 
notice to pay off mortgage, when served on, 262 
when sufficiently representing the estate in a foreclosure action, 280 
^duciary relationship, no purchasif of mortgage property where existing, 257 

• where not existing between mortgagee and puithwer. 

,268 ^ i 

fines, repayments or interest in arrear, on, where allowed, 228, 229 
fire insurance, mortgagee's right to recover paid on, 241 

first mortgagee, right to possession of property, 190 
fixtures, inclusion tu mortgage in fee, 419 • 

when passing on a moitgage of leaseholdS| 12S 
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a&LuitiS, when power of sale (foes not extend to, 2f>fi 

foreulodure absolute, acquiCbueuco or delay os affecting application to feopOft* 

300 

enlargement' of time for redemption after, 298 
oidcx loi, etIfcCt of, 294 

form of, 293, 294 
procedure to obtain, 293 
when reopem'd, 298—300 
when made u^amat infants, 291 
actmii, claims in, 233, 28-1: 

cubts of, right tn add to moitgage debt, 29a 
lulus as to defendant's, 295, 290 
defence to, what must be ph‘aded, 280 
eq nit able Eccunljes in respect of, 291 
evidence in, liuw taken, 280, 287 
exercibe of other remedies pending, 296 
foiiu of piuceedings, 283 
111 what couit taken, 283 

incumbraneeis subsequent to second mortgagor, against, 
what amounts to, 290 
order for accounts and inquiries in, 287 

whcie proceedings taken against second moitgagee, 
289 

power to limit to puisne incumbrances, 289, 290 
thud and subsequent inciimbranccs, effect in, 289 
aiicfiation or charge dining proceedings for, effect of, 282 « 

bankruptcy of moitgagor as not afTeeting pmccedings for, 277, 278 
dibini'^.sul of action for ledtunplion as amounting to order for, 156 
eiilaigeiJicut of lime to redeem after older fur, conditions of, 297, 

298 

principle as to^ 
290, 297 

equitable mortgages and charges, under, 277 

institution of ptoccedings for, [lersons in whom right subsistJ^ 
278 

iurisiliction to order sale in iinx^ccdings for, 274, 276 
loss of right of action on covenant by, 271 
to, by lapse of time, 309 
nature of right to, 272 
nisi, form of order fur, 288, 289 

power of sale as affected hy, 240 
none against (he Orown, 272 
parties to proceedings for, 279, 280 
pruceduie wheic claimed by writ, 285, 280 
proceeding on covenant after, effect of, 215 
remedy of, in respect of what pioperty a vail aide, 273 
when applicable to registered charge, 274 
where not applicable, 273, 274 
right of, net essential to validity of mortgage, 71 
« when arising, 71 

sale in lieu of, when ordered, 291, 292 
stamp duty on order for, 291 

terms upon which sale ordered id proceedings for, 276 
wffVfn right to arises, 272, 273, 276 

sale may and may not be diiected in proceedings for, 276 
• several properties in one mortgage, 282 

there is no alternative remedy by sale, 274 
fraud, creation of mortgage by, effect on prior incumbraiiucs, 346 
reopening of accounts on account of, 216, 217 
freeholds, accretions to, right of mui tgage to, 120 

extent of estate conveyed by legal mortgage of, 118, 119 
,, legai^ moitgage of, form of, 112, 113, 117, 118 « ■ 

mortgage of, essential provisions of, 113* * 

freight, mortgage of, nature and form of, 184 « 

friendly societies, mortgaging and borrowing powers of, 111, 112 
farther advances, date from wnich time for stamping, runs, 137 

• duty chargeable on, 130 

rcgsjtcation in JVliddlesex of mortgage to secure, effect of, 336 
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further adrauces, icgiistration in Yorksliire of mortgage to secure, eflfcct of, 

337, 338 

rjght to tack, when arising, 332, 333 
charges, duty chargeable on, 136 
future advances, security may be given for, 224, 225 

heir, notice to infant, retiiuping payment of mortgage debt, eulllcioncy of, 251 
right of redemption in, HO, 141 

Lire>piirchase agreement, owner’s rights under as against mortgagee, 119 
glebe, forocloiiUre acLiim in respect of the, necessary parties to, 280 
goods, mortgagee’s right to sue fur conversion of, 188 
goodwill of buhjuess, when mortgagee entitled to, 120, 121 
improvements, jiroof required of uiurtgagce on claim for, 210 

statutory registered charges in respect of, eilect of, 34G 
inclosure expenses, right of limited owner to mortgage for, 1U4 
income, mortgaged pii»perty, of, application by receiver, 206 

rccovciy by receiver, 206 
incorporeal liereditamonta, how mortgaged, 128 

iiidemuily, nuiilgagee's right to, for costs, charges and cxp(‘tiSv3S, extent of, 
231 

infant mortgagee, di<^charge of mortgage by, 316 

power of the conit to deal with property vested in, 92 
mortgaging powers of an, 91, 92 

Older tor foieclosure abholuLe, when made against an, 294 
injury to propeity, power of raortgagoi to restrain, 108 
iiitiuiiies, order for .sale, on, wbeic there are seveiul incuinbiaiiees, 292 
• in foreclosure action for, 287 

instalments, payment of mortgage debt by, provision for, 114 
lusmauee moneys, mortgagee’s lights in respect of, 121 
Xjolicies, mortgage of, when valid, 130 

ownership of, where taken out as seeurily, 131, 132 
piiority between muitgagees of, 339, 34U 

of moitgagcR of, upon what depending, 131 
power of mortgagee to effect, 122, 123 
premiums, when mortgagc'e may recover, 241 
receiver’s powers as to, 260, 267 
interest, absence of provision for payment of, effect of, 116 

agreemcMit for higher rate ou fuiluie to make punctual pay men 
leliel grauted, 116 

allowance by way of damages, IIG, 220 
ai rears of, transfer of mortgage as all'ecUug, 177 
cesser of, after tender, 229 
costs of mortgagee, on, when allowed, 233 
covenant as distinguished from that on the security, on, 227 
for payment of, when necessary, 115 
delay of redemption through loss ut deeds by mortgagee os affect* 
lug, 2U8 

expenses, on, when mortgagee entitled to, 243, 244 
failure to pay punctually where principal not to be called in oa 
punctual payment, 117 

limitation of time for recovery of, 229 • 

loan for a term conditional on payment of interim^ 277 
merger of, in judgment on covenant, 226 

mortgage of settled estate, on, duty of tenant for bfe as to, 229, 230 
security implies payment of, 325, 22^ 
overpayments and underpayments of, rights of parties as to, 230 
payment after default, effect of, 116 ^ • 

where mortgagee in possession, 116, 116 
possession when in arrear, effect of mortgagee taking, 221, 222 
proceeds of sale, on, when payable by mortgagee, 261 
proviso for redemption conditional on payment of, effect of, 276, 277 
reduction on punctual pay&ieut, provision for, 116 
• i'igh4 of mortgagee where in arrear for two moi^s, 251, 262 

* rights of transferee and puisne mortgagee to, ^0 

usual rate*of, 116 

Ihitestacy, devolution of mortgaged property on, 185 
investment on mortgage, power of trustees as to, 107, 108 
Ireland, taking of rests in, 221 • 

Joint account, loon by several mortgagees is by way of, 117 
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joint ancount, loan to tfustces on, effeot of, 110 

lease, mortgagor anti intutgagee, by, necessity and effect of, 162 
mortgagee, effect of dealh t>f, on time for redemption, SUS 
slock companies, borrowing powers of, 110, 111 
tenant, effect of mortgage by, 91 
judgment, as affecting the nature of mortgage security, 326 
debt, effect of registration of, 346 

land improvement, charge for expenses of, power of limited owner as to, 106 
tat, power of limited owner to charge lands for redemption of, 1U6 
ledemption, mortgagee's right to recover puce of, 2il 
Land Transfer j4cta, registiation of charge under, effect of, 338 
icdse, failure of mortgagor t(' join mortgagee in, effect of, 163, 163 
iiiortgagur and mortgagee jointly, by, when neec«!«at‘y, 163 
by, effect of mortgage on existing, IGO, 161 
on mortgagee’s rights, ICl 
estoppel of tenant under, 166 
not under statutory powers, effect of, 161, 165 
‘piovision for delivery of counterpart to mortgagee, 164 
statutory powers, 161, 102 
remedv of lessee where ultra vire9, 165 
wlien express power necessary, 163 
or mortgagee, by, under statutory powers, 163, 1C4 
power of miutgagco in possession to graiiK 198 
Buireuder of, essentials to validity of, 16/ 

extent of statuLoiy jxivvers of, Kil, 163 
jiowcr of mortgagee to accept, 16/ * 

to uioitgagtir, statutory power as to, 166, 107 
leaseholds, coven.iiils for title to, how expressed, 137 

dischaige of mortgage by Tcassigumeut of, 313 
mortgage of, how effected, 126, 127 
when fixtures pass on a mortgage of, 138 
leading powers, provisions usually made as to, 123 
legal estate, acquisition after mortgage, right of mortgagee, 323 

averment by mortgagor as to possession ot, necessity for, 118 
mortgagor's right to prefer subsequent mortgagee who calls for 
the, 330 

position of mortgagee obtaining, 327 

^trustee with the, 329, 330 
with best right to call for the, 327 
protection to mortgagee obtaining, extent of, 329 
registration of charge under Land Transfer Acts on possession 

of, effect of, 338, 339 

mortgage in Middlesex as affecting the, 335, 336 
right of mortgagee having statutory power of sale to convey 
the, 248, 249 

satisfied mortgagee's limited interest in the, 331, 332 
title deeds, mortgagee's right to, 204 
vested in mortgagee, effect of, 169 
mortgage, costs of obtaining, by agreement on deposit of deeds, 239 

* deed necessary for, 118 
definition of, 73, 74 

dismissal of action for redemption of, effect of, 165 
* , extent of estate conveyed by, 118 

extinguishment of equitable charge by taking, 326 
fixtures comprised in, 119 

* form of conveyance of freeholds by way of, 117, 113 
freeholds, of, form of, 112, 113 

provisions to be inserted in, 75, 76 
stamps chargeable on, 184—186 
mortgagee, conduct as to title deeds, effect of, 313, 314 
duty to obtain title (Icc^s, 343 
legatee, inort|'age, of, rights of, 188 • 

right of redemption in, HO . 

licensed premises, mortgagee's rights in respect of, 120, 121 
lieu, distinguished from mortgage, 73 
life estates, mortgages of, provisions relating to, 121 

insurance,* mortgagee's right to allowances for premiums paid, 241 
iimitatioh of time, recovery of interest for, 229 
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MORTGAGE— contivufH» 

limited owners, cop.yholil<?, of, rights as iJ> mortgage for eafranchiscmenfL 

103, 104 

formalities precedent to mortgage by, 101 
mortgage by, eilect of, 103 

for inclosnre expenses, righta of, 101 
of settled land by, when may be made, 90, 100 
ncoosKity for joining, where consent to conveyance neces¬ 
sary, 103 

power to charge lands for expenses of tithe redemption, 104 
shift the incumbrance, 100 

redemption of land tax by, power to charge land on, 105 
right to mortgage not assignable by, 101 

capable of restriction, 101 
under express powers, 103 
rights under express power to lease, 103 
who are, 101 

li» pendens, when claim against mortgagor should be registered as a, 346 
litigation, costs of, m defending title, when allowed, 33^8 

rule as to allowance, as between parties to, 237 
local autborities, borrowing powers of, 112 
lunatic, discharge of mortgage to, practice as to, 315, 316 

mortgage of property of, power of the couit as to, 92 
principles relating to mortgages by, 92 
reconveyance where money paid out of funds of, 310 
maintenance, mortgaged property, of, allowaiu'e of oApenscK of, 210 
Manage men t, mortgaged property, of, mortgagee’s right to recover expense 
of, 242 

manor, mortgage of, what it includes, 128 
marketable securities, stamp duty chargeable on, 137 
married women, moitgagmg powers of, 92 
marshalling, application of piinciple to mortgages, 303, 304 
effect of application of doctrine, 306, 307 
in whose favour applied to mortgages, 3o4, 305 
manner in which applied to mortgages, 306 
persons against whom doctiine applies, 305 
when surety entitled to benefit ot, 304 
momorandum of charge without deposit, effect of, 79 

merger, acquisition of charge by puichasex of equity of redemption ad effecting^ 
324 

essentials to, 319 

express declaration against, effect of, 321 
how doctrine applied, 319 
interest m judgment on covenant, of, 226 
lower in higher security, of, rule as to, 325, 326 
nature of principle, 318, 319 

none where in opposition to the terms of contract, 326 
operation of presumed intention as to, 323 

presumption raised by tenancy for li^e against, effect of, 321 
where not beneficial to owner, 322, 323 
purchase of equity of redemption by moitgagee as effectyig, 323 
rebuttal of presumption in fav(iur of or against, 321 
where charge acquired by owner of estate m remainder, 320 

united Vith fee simple or estate tail iu possession, 310, 
320 • 

limited owner acquires charge or charge is not absolute, 320, 321 
mesne profits, action by mortgagee to recover, nature of, 195 , 

Middlesex, dischazge of registered charge or mortgage in, 314 
registration in, effect of, 334, 335 

provisions as to, 86, 87 

of mortgage to secure further advances in, effect of, 
330 

^ iftinerals, sale* of mortgaged property, with or without, ^6 

mistake, deposit of dfteds made by, burden of proof aa owner, 81 
month, meaning of, SP26 

piortgage, agreement to execute, effect of, 75 
avoidance of, 346 
by way of annuity deed, 88, 89 
suretyship, 89 

( 16 ) . 



Index 


ICORTOAOIS— eonUnued. * 

mortgage, by way of trwsi for sale, efFert of, 72 

copyhold, piorodurc on satisfaction of, 126 
date of payment jn, object of, Ilf 
debt, assignment by way of security, 180, 181 
costs of recovering, when allowed, 239 
covenant for payment of, naiuie and place of, 113, 114 
Tight of person paying off, 180 
definition of, 70 
discharge by payment, 307, 308 
elements of a, 70' 
equitable, definition of, 74, 76 
form not necessary to constitute a, 70 
freeholds^ of, essential provisions of, 113 
form of, 112, 113 

leaseholds, of, how effected, 126, 127 
legal, definition of, 73, 7t 
lien dibtinguished from, 73 
meaning of, under the Stamp Act, 1891 184 

pledge or pawn, distinguished from, 73 
power of absolute owner as to. 91 
oerond and third, nature and rights as to, 76 
security, assignment of dc}»t. sciMralclv fM»ni, rITcct of, 171 
devolution on death of inmig.igee, lfe2 
nature ol property of, 182 
when temporarily unredeemahlc, 145 
tenancy cieated bv a, eiTect of, 194 * 

transfer of, Jfre tiaiisfer of mortgage 
Welsh, jcfi Welsh mortgage 
what may be the subject of, 73 
mortgagee, action on covenant by, 267, 26B 

as trustee, 268 

adoption of concurrent remedies by. elfecL of, 269, 270 
adverse title sot up by, effect of, 223 
allowances to, for maintenance and xepairs, 210 
amount debited to, on taking accounts, 215, 216 
application of proceeds by, on moitgagor’s bankruptcy, 301 
assignee of, extent of right as to consolidation, 214 
bonus or commission may be stipulated for by, 224 
compensation money, when to be paid to, 120 
compound interest, when charged to, 221 
costs, charges and expenses of, right to indemnity for, 231 
of, extent of pnonty of, 234 

forleituTO of indemnity for, what will amount to, 231 
' parties ejaiming under the, how p.ivalilc, 233 
when in the discretion of the court, 232 
when allowed interest on. 233 

ordered to pay or is deprived of, 235—237 
demand of payment by, effect of, 118 
devolution of copyholds on death of. 184, 185 
discharge of mortgage on death of, 316 
duty to account to successive incumbrancers, 255, 255 
entry on part of premises by, /iffect of, 193 
‘fi^rst, Tight to po^sesslon of piopertj^, 189 
forcible entry by, lights on, 193 
fureclosi^re liiid sale by, e.ffect of, 271 

proceoilings, right to institute. 278 
goods, of, fight to damages on suing in tn>ver, 188, bS9 
tn possession, accounts against, nature of, 219 

when not taken with rcsbs. 221 
with resLs, when taken, 220 
agriciiUur;2l land, of, liability, 204 
arrears of interest at of entry by, cffect*of^ 22?, 

effect on payment of interest, 115, 116 
execution of repairs by, degree of Care necessary, 203 
extent of liability for waste, 208 
liability to account, extent of, 200 

foundation of, 198, 199 
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MORTGAOG— continued, • 

inoxtgagea in possession, liability to subsequent Incumbrancer, 201, 203 

non-I j ability for rent when premises incapablo of 
occupation, 201 

power to cut and sell timber, 203 
remedies of mortgagor for wrongful waste by, 204 
rent charged to when in actual occupation, 201 
surplus funds in hands of, how treated, 219, 220 
when time should be given before entry by, 191 
Institution of proceedings by, effect of, 234^ 236 
insurance by, powers .as to, 123, 123 
joint, death of, effect on time for redemption, 298 
lust allowances to in action for redemption, when ordered, 154 
lease by mortgagor under statutory powers as affecting, 164 
liability for loss of title deeds, 207, 208 
to produce title deeds, 206, 207 
limited interest, of, liability to produce title deeds, 207 
nature of estate and interest of, under a conveyance, 168, 169 
not entitled to notice in case of an eq*uitable raoitgage, 118 
position of, on exerciping power of sale, 263, 264 

obtaining the legal estate, 327 
satisfied, as to legal estate, 331, 333 
with better right to call for the legal estate, 327 
power of sale of, 122 

when exercisable, 253 
restrained, 253 

where mortgage made bet.ween August, 18 G 0 , and 
January, 1882 247, 248 

to accept surrender of lease, 167 
powers and liability of, wheie security includen a business, 197 
protection afT.uded by legal estate, extent of, 329 
purchase of equity of redemption by, as effecting merger, 323 
)>urcfaa8cr from, protection of, 258, 359 

who may be, 2»)7 

recognition of mortgagor’s tenant by, effect of, 165 
redemption of land tax by, rights as to recnveiy of price, 211 
registered chaigc, of, right to possession of chaigcil lands, 190 
remedies of, right to pursue concurrently, 244, 245 
rent from tenancies binding on, right to, 196 

not binding on, to whom payable, 195 
received by, application or, 196, 197 
restraint of waste by, rights as to, 160 
right to acquire an equitable estate, 169 

the legal estate after mortgage, 323 
consolidate, extent of, 209, 210 
principle of, 208, 309 


statutory limitation of, 209 
when arising, 211 
ru.stody of title deeds, 204 
deeds on obtaining a bad title, extent of, 206 
employ agent to effect a sale, 255 • 

expenditure incurred in making profits, 241 
goodwill of business, in what cases, 120, 121 
growing crops, 197, 108 
inrsiie profits, extent of, 195, 190 * 

pi event deterioration of property, 189 
protect the security, 186 • 

restrain mortgagor for prejudicing the security, 186, 187 
sue for prior breacli of covenant by tenant of morigagox. 


trespass, 183 

transfer mortgage, 169, 170 
yffjrhts as.to dealing with mortgage, 180, 181# 

• • • insurance moneys, 121 

recovery and maintenance of security, 187, 18S 
value of security, 186 
where mortgage by way of charge, 169 

premises in possession of strangar, 168 
yested with the legal estate, 169 
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mortgagee, satietaction of puisne mortgagees on sale by, 3GQ 
second, right to possession, 192 

stay of proceedings by, pnyment of mortgage debt as effecting, 
310, 311 

surrender of lease (n, extent of statutory powers as to, 167, 168 

term, of, no right to custody of deeds, 2*01, 2U5 

title of, rights as to, 186 

tolls, of, right to restrain reduction, 187 

trustee, position of, 329, 330 

when an express or construe(ive trustee, 260, 261 
entitled to fixtures, 119, 120 
' tenancy not binding on, 393 
mortgagees, nature of holding of several, 117 
mortgagor, appointment of a receiver as affecting, 263, 261 

as necessary party to foreclosure pioceedings, 279 
conduct of sale, when given to, 276 
date upon which right of redemption accrues to, 147 
death of, 9a affecting foreclosure proceedings, 279, 280 

right to tack debts, 333 
statutory appointment of a receiver, 2C5 
failure to redeem in action for redemption by, effect of, 156 
lease by, when express power necessary, 163 
leasing powers of, 161, 162 
liability of mortgagee to, 160 

management of property by, extent of right, 168 
no restrict ion on, aftci* payment of amount due under thc*tnoit- 
gago, 143, 144 

notice of payment off by, effect of non-compliance, 147, 148 

persons included in term, 252 

position as tenant, 168, 169 

power to accept surrender of lease, 166, 167 

right of redemption in persons claiming through the, 139, 140 

of, extent of, 130 

to credit for payments made to mortgagee as against trana* 
fexee, 179 

possession, extent of, 157 
rent, extent of, 166, 161 
restram injury to property, 163 
ship, of a, powers of, 133, 134 

sui render of lease to, statutory powers as to, 167, 163 
terms upon which be may redeem, 145 

transfer can be called for by, 170 
transfer of mortgage when cannot be called for by, 170 
zioccssaries, infant's powers of mortgaging to raise money for, 91, 92 
new tenancy, recognition of tenant by morigagee amounting to a, 166 
notice as affecting priority of registered mortgages m Middlesex, 356 
assignment of debt, of, as affecting rights of parties, 77, 78 
claim by puisne mortgagees to surplus proceed of sale, of, when sudi- 
cient, 260 

tconstructive, what amounts to, 343 

defence of purchase for value without, essentials to valid, 32S 
effect on right to priority, 341 

in lisn of dtHringan^ effect of proteelion afforded by, 341 
limited owner, of intention to mortgage by, necessity for, 101 
mortgagee to tenants 1o jiay rents to him, by, effect of, 194 
•payment off b^ mortgagor, of, effect of non-compliance with, 147, 148 
priority of mortgages of policies of insurance depends upon, 131 
requiring payment of moitgage debt, form of, 251—^263 

sufficient address for service of, 
263, 263 

transfer of mortgage, of, effotft of, 179 
option, repurchase after sale, to, nature of, 72, 73 
order, action fox redemption, in, form of, 163, 16^ 

foreclosure absolute, for» effect of, 294 « * ■ 

form of, 293, 294 
bow made against infants, 294 
procedure to obtain, 293 
special allowances in, 288. 
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order, foreclosure absolute, for, where proceedings taken against second mort¬ 
gagee, 289 

nm, foreclosure action, in, form of, 288, 289 
stamp duty on foreclosure, 291 

originating summons, action for redemption commenced by, 151, 152 

service out of the jurisdiction, 151 

riartition action, appointment of receiver on behalf of mortgagee of share 
in. 262 

partnership, change lu membership of, mortgage not afTecled by, 96 
implied power of members to borrow, extent of, 94, 95 
inability of one partner to mortgage freight to be earned, 95 
mortgage by d\*ed of property of, essentials to valniity, 95, 96 
of property of, by one partner, effect of, 95 
nature of a mortgage of u shaic in a, 96 
power of partner to lend money on nioUgage, 97 
rights of mortgagee of shaic in^ 96, 97 
pawn, distinguishmeut of mortgage from, 73 ^ 

payment off, moitgage debt, of, effect of, 310 

on position of moitgagee, 317 
peipctual loau, how to be expressed, 114 

peibonal chattels, equitable mortgage of, writing not essential iii rasp of, 75 

moitgage of, naluie of, 129, 130 
estate, devolution of mortgage security on, 182, 183 
property, nature of equitable moitgage of, 70, 77 
^ repj eseiiLutives, liability on the covenant foi iiaynient, 270, 271 

mui'tgage of copyholds by, powt*is, 106 

personal estate by, H)f>, 106 
real estate by, powers, 106 
mortgagee, of, as necessary parlieb to action for 

redemption, 150 

position of, as to the security, 182, 
183 

power of sale of, 260 

right to institute foreelu.sule proceedings, 278 
when express power of sale nut exeicisable by, 260 
pleadings, action for redemption, m an, 152 
pledge, distinguish meut of mortgage from, 73 

policies of insurance, covenants for title to, must be express, 130, 131 

mortgage of, when valid, 130 

ownership of, when taken out as security, 131, 132 

priority between mortgagees of, 339, 340 

of mortgages of, upon what depending, 131 
statutory power of sale in mortgages of, 131 
possession, claim for, in action for foreclosure, 284 

costs allowed to mortgagee in recovering, 239 

entry by mortgagee into, when time should be given before, 191 

first mortgagees right to, 189 

inquiry as to, when directed, 193 

mortgagee, by, actual, effect of, 193, 194 

receipt of sum equivalent to rent as nht amounting 
to, 194 

^hat amounts to, 193, 194 
In, no vacation by, 194 , * 

power to grant leases, 198 

principle upon which liability of is founded, 198, 
199 * 

rights of, 194—198 
when recognised, 193 
mortgagor's right to, extent of, 157 
receiver, by, effect of prior, 192 
• second mortgagee's right to, 190, 192 

• sfranger, ^y, rights of mortgagee as to, 168 • 

possessory Utley rigjit of redemption in, persons claiming by, 142 
power of sale, application of proceeds arising from exercise of, 259 

devolution of statutory, 250, 251 

employment of agents in exercising, right of mortgagee as 
to, 266 • 

equity of redemption as affected by exercise of, 269. 
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poorer of sale, exercise of, Where different securitied 076 held hjr 6tie Id oft* 

gagee, 264 

implied^ as to copyholds, 126 
mode of exercising, 263, 254 

mortgage of policy of insurance, in, nature of, 131 
ordei fur ioreclosure mat as affecting, 246 
paiamount effect of, 246 

position of moitgagec on exercising, 263, 254 
power to impose icstrictive covenants in exercise of, 256, 2G7 
piuctice with jegard to express, since 1861.. 260 
rt^gifitcred niortgugee of ship, of, 248 

owner of registered charge, of, 249 
lelief to mortgagor on exercise of, grounds for, 254 
leservatiou of minerals on exercise of, 256 
lestnctions on exercise of statutory, 251 
light to exercise, pending foreclosure proceedings, 296 

Without concurrence of subsequent mort- 
, gagees, 256, 256 

statutory, in mortgages made between August, 1860, and 
Januaiy, 1882 ..247, 218 
right of mortgagee as to, 122 
since December, 1881. .248 
Rupplcmeutaiy piovisions to, 24G 

EUivivorsliip of, where money advanced on a joint account, 260 
teims of express, when inseited, 245 

when easements may be grautixl on exercise of, 256*> 
exercisable by mortgagee, 253 

implied to moitgagec of chattels and chosea in action, 
216, 247 

moitgagce may be restrainc'd from exercising, 253 
not extending to fixtures, 256 
who may exercise an express, 249, 250 
preservation, mortgaged property, of, mortgagee’s right to recover expense 
of, 242 

presumption, rebuttal of, in favour of or against merger, 321 
where merger not beneficial to owner, 322, 323 
principal, agreement not to call m, effect of proviso, 116, 117 

and interest, matters to be sot out 111 taking account of, 223 
debt, proof of, on taking accounts, 223, 224 
procedure on a(*Uon for, where payable on demand, 269 
priority as between mortgagees of land, 327—339 

personalty, 339—341 
shares, 340 

botwcpii mortgages of personal property requiring registration, 340 
effect of stop onfer a.«5 notice of charge giving, 340, 341 
failure to gum, if notice received, 341 

prior incumbrances, of, not postponed to mortgage by fraud, 346 
registered charges under the Land Transfer Acts, of, 338, 339 
registration lu Yorkshire, on, 336 
unregistered instruments in Yorkshire, of, 337 
profits* expenditure incurred in making, right of mortgagee to, 241 
proviso for redemption, change in mortgagor’s estate by virtue of, 122 

effect where conditional on payment of interest, 
• 276, 277 


form and effect of, 121, 122 

^ • right to redeem depends upon the form of, 276 

puisne incumbrancers, action for redemption by, parties to, 161 

appointment of receivers on behalf of, effect of, 262, 


as necessary parties to foreclosure action, 281 
failure to redeem in action for redemption by, effect of, 
154 • 

period of redemption fixed for, 290, 291 * 

power to limit foreclosure to^ 289, 290 
right to institute foreclosure proceedings, 278 
rights as to interest, 230 

^ satisfaction of claims of, on sale by mortgagee, 260 

purchase for value without notice, essentials to sustain defence of, 328 
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MORTGAGE— 

purchase-money, application of, when aiisirft: from sale 317, 215 
purchaser, mortgagee, fiom, protection of, 2;)8, 2r)9 

who may be, 2;)7 

gui prior tempore potior erf ^ure, effect of maxim on puoiity of incum¬ 
brances, 331 

rates, as the subject of mortgage, 129 

real estate, power of personal reprcscnfativc to mortgage, 106 
when mortgage seriinty devolves as, 181 
reassignment of leaseholds, diachaigc of mortgage by, 313 
receipt, payment of mortgage debt, for, stump duty on, 315 
receiver and manager, functions of a, 263 
application to appoint, 261, 263 
appointment by the court, 261, 263 

in aid of vendor’s lion, 263 

on behalf of pui&uc moitgagocs, effect of, 262, 263 
out of couit, 261 
functions of a, 262 

incumbrancer’s right to appointment of, 190 
insurance and application of income' by, 2t>i), 267 
mortgaged property, of, nature of holding of, 147 
moitgagor’s death as atfceting a statutory appointrnpnt oF^ 265 
no distiamt by mortgagor alter apjioLJitaicut of, 266, 267 
obiect of appointment of, 261 
pcihon to whom rent in hands of, belongs, 196 
position of tenants and moi'tgagor on appointment of, 263, 26J 
under statutory ;ipp<iintment, 265 
possession bv mortgagee after appointment of, how ohtained, 196 
prior entry liy, effect of, 192 

receipt of rent by, after foreclosuie oidct, effect of, 298, 299 
recovery of lucome by, powers, 266 
remedy of mortgagee as against a, 157 
remuneration of, 267 

rents in the hands of, when mortgagee entitled to, 196, 197 
right of equitable mortgagee to nppoint.tneut of, 262 
statutoiy powcis of appointmeiit oi, 26") 
when will be appointed, 261 

fcconveyance, change in title to equity of rerlrmidion, on, 313 

copyholds, of, how taken, 312, 313 

costs of, by whom borne, 317, 318 

default by moil-gagee in <ieli\cry of, effect of, 207 

equitable mortgage, of, 312 

form of, 311 

pers^ons ontM.li'd l/>, 308 

Tight of second mortgagee to, 309 

to delivery of title dce<Js on, extent of, 309 
stamp duty on, 315 

redemption, action for, protection of absent party to, 119, 150 
application of principle of, 303, 3Ui 
by payment, 307, 308 

release of security, 308 ^ 

cases in which may be postponed, 115 
conditions of, 147 

enlargement of* time for, after foreclosure absiplute, 298 

«rder kw?, 296, 297 

equity of, nature of an, 138, 139 

escheated land, of, power of the lord^ to, 142 , 

legal right to, when foreclosed, 272 

legatees’, devisees’ and heirs* light to, 110, 141 

mortgagor's right to, extent of, 139, 110 

not allowed in action to impeach mortgage, 162, 153 

omission of proviso far, effect of, 73 

period of, whore several inrnmbranccrs, 290. 291 

persons entitled to effect, 139 . * 

• ’ • under disability having a right of, 141 
property available for, on death of mortgagor, 302 

where several mortgagors arc liable, 302, 

308, 

properties are liable, 90^ 
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redemption^ proviso for, rhan^c in mortgagor’s estate by virtue of, 123 

form and effect of, 131, 122 
right essentMl lo mortgage, 71 

of assignoo jtendenit^ life to become a party to an action 
for, 140 

persons cl.iiming a possessory title to effect, 143 

through mortgagor to effect, 139, 140 
to, T\hpn barred, 71 

enforceable, 147 

settled eslafca, of, persons in whom right as to Biibsista, 110 
IcrffliS of, J45 

lime allowed mortgagor in order for, 153 
who IS entitled to sue for, 302 
registered charge, alteration ot teinis of, effect of, 85 

discharge of, 314 

foroelosuro procedure in respect of, 283 
form of, 85 

in respect of improvements, effect of, 346 
ordcl for foreclosure absolute in respect of, 295 
power of sale of registered owner of, 249 
piiority in respect of, 8fi 
provisions implied in, 85 

lemedy of foreclosure or sale applicable to, 274 
rights of chargee under, 85 
transfer of, 80, 175, 176 
land, deposit of certificate of, effect of, 83 
tegistratiou, annuities, of, effect on a ehaigo upon land, 346 •* 

annuity deeds, of, provision for, 89 

rhaigo under the Land Transfer Arts, of, effect of, 338 
drciL of arrangement, of, effect of, 346 
judgment or Crown debt, of, effect of, 346 
land excepted from local, 86 
Miildlesex, in, effect of, 334, 335 

prov'isions relating to, 86, 87 
mortgage by bankrupt not rendered effectual by, 93 
priority between mortgages of personal property requiiing, 340 
warrant of attorney, of, provision for, 90 
Yorkshire, in, pjionUes of, 336 

provisions as to, 87 
TcmaindcTS, mortgage of, form of, 138 

renewable leases, how treated when renewed by either party, 127 
rent, application where received by mortgagee, J96, 197 

apportionment of, where separate mortgaged propcitics in same lease, 
202 

arrears of, mortgagee no right to, 161 

when mortgagee entitled to, 194—106 
liability of mortgagee to, when m occupation, 200, 201 
moitgagor's right to receipt of, extent of, 157 
prepayment of, effect on mortgagee’s rights, 196 

receipt bv mortgagee in possession after foreclosure order, effect of, 
«298, 299 

receiver, in hands of, when mortgagee entitled to, 196 
reservation of, where mortgagor or paortgagee leasing under statu¬ 
tory'powers, 164 

Tight of mortgagor to, extent of, 161 

tenancies not bmding on mortgagee, from, right as to, 195 
tjvinsfer of mortgage as affecting arrears of, 177 
rent charge, nature and method of mortgaging, 129 
repairs, umrLgagec m pusbession, by, degree of care necessary, 202 

scale of expenditure required, 203 
mortgaged picmises, to, provision for, 123 

nature* of allowances to mortgagee for, 240 
repayment, datf of, object of provision as to, 114 • • 

mortgage debt by instalments, of, how jfrpvided for, 114 

on demand, of, nature of covenant, 114 
restrictive,covenant, povror in mortgagee to impose on sale, 366, 257 

accouTit against mortg^ee in possession, when taken with. 330 
M mortgagee, effect of taking, 220 
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Testa, how taken la Ireland. 221 
method of taking, 220 

none taken wheic interest in arrear when mortgagee enters, 222 
when accounts not taken wiih^ 221 
roversionary interests, discharge of mortgage of, 213 
TCTersions, mortgage of, form of, 128 

right of entry, when may be exercised without notice, 191. 192 

time should be given before exercising, 191 
Bale, application of pToceeda of, where part of the pi op or ty ib bold, 223 

purchase-money arising from,-247, -48 
conditions of, on sale by moiigagee, 2.05 
conduct of, m foreclosure proceedings, to whom given, 27G 
costs of, mortgagee’s light lo recover, 213 

implied power of, m moitgagee of chattels and cliosos in action, 216 
inquiries when ordered before, 292 

interest on proceeds of, when payable by mortgagee, 261 
jurisdiction to ordei, in foreclosure pniccedings, 271, 275 
mortgagee, by, applicatiou of ziiooey from, 259 
option to repurchase reserved on, nature of, T2, 73 
(Older for, in lieu of foreclosure, when made, 291, 292 

when made in action for ledeiujit lou, 155, 15G 
paramount eflect of power of, 210 
powei of attorney, under, authority necessary to, 251 

in legistered owner of registered charge, 219 
public auction, by, effect of power of, 215 

statutory power of, in mortgages made betwi^cn Augu'^t, 18t(0, and 

January, 1882 ..217 
since December, 1881...218 
supyilementary provisions to iiowor of, 21G 
teiins of express power of, when inserted, 245 

upon which oidered in foreclosuie proceedings, 275, 276 
vaiiations as to persons ultimately entitled, 259, 200 
when, may be directed in foreclosuie proceedings. 275 
reUcf granted to mortgagor in respe* t ot, 251 
who may exercise an express power of, 249, 250 
•atisf act)on/copyhold mortgage, of, procedure as to, 120 
second mortgage, nature and rights m respect of, 76 
mortgagee, account taken by, form of, 216 

foreclosure action by, to redeem first mortgagee, effect of, 
290 

necessity to foreclose, before proceedings taken to fore¬ 
close the mortgagor, 289 

no right in, to notice to pay off mortgage debt, 252 
order in foreclosuie action where ntoceeduigs taken against, 
289 

right to possession, 190, 192 
reconveyance, 309 

security, costs of completing, when allowed, 239, 240 
kinds of, 73 
meaning of, 135 

settled laud, duty of tenant for life as to interest on mortgage o#, 229, 230 
effect of mortgage by limited owner of, 102 
equity of redemption in, in w'hom subsisting, 140 
express power of mortgaging, eflcct-of, 102,^103 
mortgage by limited owner of, when may be made, 99, 100 
power of limited owner to shift an ini^mbrance on, 100 
powers as to mortgaging, not capable of rcstiictuur, 104 
representatives of, in xoreclosure action, 280, 281 
ehares, liability of mortgagee of, 169 

mortgage by deposit of certificate in blank, power of sale in, 216, 
247 ^ 

, priority of mortgagees as*to; 340 

righl of 6];||p:ehoider to require company to transfer its lien on, 
170 « • a 

shifting incumbrances, power of limited owner as to, 100 
siiip, discharge of mortgage of, 313, 314 
interest allowed on mortgage of, 226 
mortgage of a, statutory provisions for, 133 
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■hip, possession by mortgagee jof, effect of, 184 

power of sale of registered mortgagee of, 24d 
powers of mortgagor of, 133, 134 
priority of mortgages of a, 133 
property iucluded iu mortgage of, 133 
transfer of statutoiy muitgage of, 17G 
eimple contract debt, wlien amount secured by mortgage is a, 70 
small holding, advance on mortgage for purchase ot, power of county council 
as to, 112 

solicitor, deposit of deedg with client by, what may be suflicieiit, 82 
pill chase of mortgaged pioperLv by, 207 
solicitor-mortgagee, riglit to costs, 121, 140 
special directions, when made in an order for redemption, 151 
specialty cieditor, remedies of muitgagec as a, 270, 271 
debt, when amount secured by iiioiLgage is a, 70 
specific bequest, mortgage of, effect of, 183 

peifurinaiice, agiceinent to execute a disentailing deed enforced by 

decree for, 97 

' l«^nd nut eiifoioed by giant of, 70 

stamp duty, chargeable on legal moitgages, 181 - isfi 
exemptions from, 137, J38 
foreclosure older, on, 291 
ordinaiy receipt of mortgage debt, on, 315 
reconveyance or ditchuif^ie of moitguge, 315 
traiisfei of moilgage, on, 174 
Statement of chiiiu, action foi foreclosaie, 285, 285 

(Statute of Frauds, equitalile nioitgage as affected by, 74, 75 • 

btimitaliuns, cllect on light to lodccju, 71 

equity of iciietuptjon as affected by, IGfi 
ledemjitiou by ]ieinons ciaiming undot, 142 
statutory mortgage, effect ot, 118 

stay of proceedings, circot of jiaynicnt bv moilgage debt to, 3TO, 
311 

transfer of mortgage, effect of, 175 
stock moitgage, inability ot trustees to lend on, llt> 
stocks and shares, dischaigc of mortgage of, 313 

mortgage of, how effecte<l, 132, 133 
stamp duty on moitgage of, 137 
stop order, effect of as iiulicc of chaige, 310, 341 
Bub'demise, moitgage of leaseholds by way of, 12G, 127 
Bub-mortgage, dejiosit by, power of legal mortgagee as to, 82 

effect when by transfer, 181 
elements of ^ecurlty of a, 133 
exercise of power of sale under, 181 
mortgagee’s light to cieale, I8t» 

iie(‘ej>sary paitics to action for redemption in case of a, 
JGO 

payment off by mortgagor, effect of, 181 
power of trustees to lend on, lit) 
piiofity of outstanding equities to, 181, 182 
f light of original mortgagor as to, in paying sum due, 82, 83 

sub-mortgagee, dealings between mortgagci and mojtgagee as affecting, 
182 

successive iurumbrancers, order for redenipfion in case of, 154, 155 

* ' right to add costs to security, 232, 233 

summons, evidence in foreclosure action commenced by, 286 

. for directioifs, pleadings on, in foreclosure action, 285 
jurisdiction to order foieelosuie or sale on, 283 
surcharge and falsify, wheti leave may be given to, 21C, 217 * 

turety, marshaUing in favour of, 3td, 305 
suretyship, provisions of mortgage by way of, 89 
•uriender, copyholds, of, by mortgagor, necessity for actual, 125 

discyuige of mortgage ^ub-te^lll by, 313 • • ^ 

leusq, of, enforcement of contract for, 167^ 

• essentials to validity of, 167 • 

extent of mortgagor’s statutory power to accept, 167 
statutory power of mortgagor as to, 166, 167 
t svheu mortgagee may acc^ept, 167 
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flurvirorship, power of sale, of, where money advanced Or a joint account, 560 
tacking, abolition in Vurkshirc, 336, 337 * 

application of doctrine to further advances, 332, 333 

mortgage by way of tiust foi sale, 333 
debts, of, clTet t of death of njoiigagor uu light as to, 333 
essentials m, 331 
uutuie of the doctrine, 330 
taxation of costs, s( ale allowed, 232 
tenancy at will, dcletmiiiatiun by mortgage, ICl 

iiiurlgagor and inorlgiigce, how effected, 159, ICO 

natuie cd, when created by the moitgage, 191 
not biiidiiig on iiiuitgagee, right to rent of, 195 
when not binding uu inoitgagee, 193 
tenant foi litc, nci't*s->.aiy i>aity to foiccdo^uro action, 2S0, 2H1 

duly ot, to intciesL on nu»rlgiige of settled estate, 229, 230 
habdily of moilaagcc of, foi }»iudu(‘(joii of deeds, 30/ 
j)H ••limption against iikicit liUsed by c'^tale <it, 331 
jigld. to title deeds as against moitg.igec of u tofrn, 305 
1 ‘jgUts as piuchaser vif an jiieumlMUinco, 1// 
in tail, dejiopit ot title ilecds by, effe*'t ol, 99 

extent ut djyentail cieated by iiioilg.ige by, 98 99 
moitgage of i opyholds by, lonu oi, 99 

law appii(‘aLle to, 99 
mortgaging powers of a, 97, 98 
][)osiliou of moitgiigor as, 158 

recognition by mortgagee, a fpiestion of fact, 165 
• - effect of, 165, 166 

when creating a new tenancy, 166 
tenant’s fixtures, rights of tenant as against mortgagee as to, iJ9, 130 
tenants, iiutii'e by inoitgiigee to, to pay rent, efieet of, 194 
position of, on appointment ot a lecciver, 365', 364 
temlcr, interest ceasing to luu alter, 229 

luuitgjgor, by, eltcct ot refusal of, 149 

naluie of eficctive. 148, 149 
person to make, 149 
place of, 149 

refusal hy mortgagee, effect of, 235 
Tight to title deeds as affected by, 310 
third parties, mortgagee’s rights as against, 187 
timber, power of iiiotlgagee ill posseksiuii to cut and sell, 203 
tithe redemption, power to chaige lands for expenses of, 104 
rentcharges, nature and method of mortgaging, 139 
title, copyholds, to, covenant for, how expressed, 120 
costs of litigation allowed in defending, 238 
cuvenauta foi, how^ now expressed, 123 

to policies^ol insuiaiicc, must be express, 130, 131 
deeds, cliarge cieated by de^Misit of pait, 79, 8<> 

costs of obtaining from the court, by whom home, 318 

custody of, mortgagee’s right, 204 

deposit of, to secujc a debt, eflect of, 78, 79 

duly of legal mortgagee to obtain, 343, 343 ^ 

effect ot constitution of ^rust of, 345 

notice of subbeijueiit incumbrances on right to deliverT 
of, sno 

extent of ught of mortgagee with bad title td, 200 
liability of mortgagee of limited interest to produce, 207 
loss of, as affecting payment of interest's 208 . 

no light in mortgagee of term to custody of, 204 
' parting with, after deposit, effect of, 83 
possession by equitable incmubrancer, effect of, 330 

of, as between equitable incumbraucers, effect of. 344L 
345 • . 

psesumption aiisin^ from deposit of, 80 
production of, liability of mortgagee as to, 206, 207 
ngfit* of co-owners to, as against mortgagee, 205 
equitable mortgagee by deposit to, 205 
mortgagee to, on exercising power of sale, 265 
tenant for Ule to, as against mortgagee of a term, 205 
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title deeds, right to, on recowrcyance, extent of, 309 

tender as affootjug right to delivery of, 310 
when charge may m»t be created by deposit of, 80 
mortgagee oi copylioUU, of, evteiit of, 120 
mortgagee’s rights in legard to, 180 

when dcclariitiou of, must be claitnod in action for foreclosure or 
sale, 284, 285 

trade fixtures, jiassing with mortgaged property, 250 

lights between mortgagor and mortgagee as to, 119 
tiansfer of bill of sale, how eUoetecl, 170 

mortgage, altering the equity of redemption on, 172 

arrears of rent or interest as alfeetod by, 177 
ussigniuciii of benefit of mortgagee’s powers by, 171 
building society, fiom, how eficoted, 173 
copyholds, of, how effected, 172, 173 
costs of, 174 

credit to be giyen to mortgagor on, 179, 180 
evidence oi unjouut oiiguiail^ advanced on taking, 178 
express powers of transferee iiiMbn:, 172 
extent of value affected b 3 ^ 17C, 177 
form of, 171, 174 

how affected by prior dealing between mortgagor and 
mortgagee, 179 
far writing essentiul to, 174 
mortgagee’s right to leeover costs of, 213 
iiglits as to, JCi) 

mortgagor’s right to call for, 170 
not let; to mortgagor of, etfi-et oi, 179 
lights <>f siibsiHjueiit ineumbraneeis as to, 170 
ship, of, 17C 
stamp duty on, 174 
statutory, effect of, 175 
taken subject to outstanding equities, 177 
terms upon wbieh mortgagor can call tor, 170 
tiustees, In an. practice; as to, 173 
registered charge, how effected, 175, 17G 
transferee, position of, on obtaining the legal estate, 329 
rights as to interest, 230 

v^’hen express power of sale is not exercisable by, 250 
trespass, right of moitgagee to sue for, 188 

trover, goods, of, mortgagee's right to recover damages in respect of, 189 
trust for sale, application of doctrine of tacking to mortgage by way of, 332 

effect of mortgage by way of, 72 
trustee, effect where title deeds left in custody of, 345 
in bankruptcy, extent of right to redeem, 142 

how sued in foreclosure proceedings, 279 
light to ledeem, 289 

when valid mortgage may be made by, 94 
mortgagee acting under power oi sale is not a, 253, 254 
no power to waive notice by limited owner intending to mortgage, 101 
•personal liability of, on moifgage, how avoided, 70 
when mortgagee an express or constructive, 250, 261 

becomes for mortgagor, 310 
trustee-mortgagee, position of, 329, 330 
iiustees. action on a covenant by mortgagees as, 208 
charity, of a, borrowing powers of, 111 
' choice of vainer h^, duty as to, lCt9 
duties of, when lending on mortgage, 108, 109 
form of mortgage by, 107 

to, 110 

investment, on mortgage by, must be by themselves, 108 

powers, 107, 108 , 

loan on joint account by, effect of, 110 ^ * 

moitgaging powers of, 107 , » 

no power in, to invest in au equitable or contributory mortgage, 108 
percentage of valuation upon which a loan may be made by, 109 
receipt of, as a sufficient discharge, 151 
yight'^b institute foreclosure proceedings, 278 
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trustees, transfer of mortgage from, praetice as to, 17? 

when sufficiently repieseuting an ?&tato m fon*pK>.urp action, 280 
unpaid vendor, rights as between equitable mortgagee aid, Slo 
valuation, duty of trustees as to choice of pcrs<tn to make a, U>i) 
percentage of, u[«»n which trustees may Icml, 109 
vendor, unpaid, rights as between equitable mortgagee nnil, 315 
vendor’s Itcu, appointment of receiver in aid of, 263 
vesting order, death of mortgagee, on, when will he made, 316 

who may apply for, 317 
discharge of mortgage to infant, on, 316 

lunatic, on, 316 

power to make, when mortgagor jefusea to conditionally but- 
lender cop 3 '^holdB, 125 

volunlary convi‘vaiice, rights of parties under, to surplus proceeds, 2G0 
volunteers, when doctrine of marshalling applies to, 301 
warrant of attorney, form of, 90 

foimalities to bo ob-sorvod in respect of, 90 
former use of as a socniity, 89, 90 
registiation of, nccc^hity ior, 90 
to vacate, disehaigo of mortgage of copyholds h}', 312, 5»3 
waste, lialiility of mortgagee in posst'ssjoii for, extent of, 203 

mortgagor for, 160 

rnnedies of mortgagor where moitgagcc in posses>?i(tn eniurTitts wrong¬ 
ful, 201 

when nioitgagce in possession may cut timber without couimittiug, 204 
weekly tenancies, loan by trustees on, piopncty of, 109 
Welsh mortgage, essentials to a valid, 88 

nature of, as a security, 87 
■ rights and liabiUlies of parties to, 87, SS 
when accounts ordered in respect of, 219 
will, devolution of mortgage notwithstanding disposition contained in, 183 
wilt, action for redemption, in, when issue jiistiliable, 152 
claim for forclosure by, procedure, 285, 286 

necessity for, when claim under covenant joined to foreclosure claim. 283 
writing, when equitable charge can be assigned without, 171 
Yorkshire, abolition of tacking in, H36, 337 

discharge of registered charge or mortgage in, 311 
mortgage to bccure further advances in, effect of, 337, 338 
registration in, pi ovisions as to, 87 


NAME AND ARMS, CHANGE OF. 

Act of Parliament, name necessary on change of surname, .350 

when change of surname by, may be necessary, 353 
armorial bearings, assumption of, procedure on, 353 

exempli6 cation and record of, 353, 354 
assumed name, executing instrument in, effect of, 350 
change of name, extent of libcity in respect of, 319 

fox mail ties which may be necosary on, 352 
in particular cases, 361, 352 

Christian name, execution of instrument in ('hanged, effect of, 350 

no light to change, 349, 300 
confirmation, change of name at, 319. 360 
conveyance, necessity to insAit eld and new name in, 350 
deed poll, change of name by, 352 • 

enrolment of, 364 

double name, presumption where existing, 350 • 

instixument, executing in changed name, cflrcU of, 350 
Kings of Arms, functions of, 353 
marriage, assumed name for purpose of, 351 
married woman, change of name as affecting, 351 

use of maiden name in Seothmd bv, 351 
name and arijis clause, when necessa^ to comply with, 352, 363 
* petition, assumption af arms, for, issue of warrant in, 359 
presumption, vvhdre*double name exists, 350 
Royal Licence, change of name by, when first used, 362 

none necessary on change of surname, 360 
petition for, to whom rCleiTfMl, 353 
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Royal Ijicence, procedure to ohtaitij 353 
Scotland, use of maiden name of married woman in, 351 
solicitors, change of name by, procedure, 351 
stamp duty, liability of licences to, 354 
Burname, practice of using, when first introduced, 350 
flight to change, 350, 351 
use of changed, under clause in will, 353 
mil, assumption of new name as condition of right f/> property under, S52 
change of name as not aifecling xigUta under, 351, 353 


NEOLIOENCE, 

acceptance, duty of banker as to customer’s, 432 
accident, careless act as contiibiitory cause of. 379, 380 

cause of, burden of proof'in cases where unknown, 410, 441 
inevitable, defence of, distinguished from act of (Sod, 457, 408 
joint liability where caused by negligence of two or mure persons, 
381, 382 

negligence not prosiimcd from, 3G3 
acrnnntajits, liability of, 368 

act of God, exemption of carrier’s liability where damage caii^;ed by, 430 
inevitable accident as dibtiiiguisheil from, 467, 468 
nature of, where relied upon as a defence, 469 
when applicable as a defence, 469, 470 
actio pprsoiMilis montur cum jtetiona, application of maxim, where negligence 
causes death, 464, 455 ^ 

action, exclusion of duty to individual by statute as aifcrbing right to, 431 
instances of right of, reserved by statutes confenmg powcib, 464, 465 
limitation of, under the Fatal Accidents Acts, 458, 459 
administrators, liability of, 368 

Admiralty cases, liability of joint defendants for negligence in, 383 
agent, degree of skill required from, 368 

gratuitous, liability where skill not professed, extent of, 374 
aggravated damages, when awarded, 483, 484 
animals, diseased, duty of owner of, 407 

domestic, extent of owner’s liability in respect of, 400 
knowledge of character of, as atfecung owuicr’s duties, 405, 406 
wild, duty of owner of, 405, 406 

•nullity, capitalisation of, as basis of damages under the Fatal Accidents Acts, 
461, 462 

ajipraibers, liability of, 368 
architects, liability of, 368 
artificers, liability of, 367 

artificial use of premises, offert of on duty, 305, 405 

assessment of damages, di (lieu I tv in, not ground for refusing roll of, 4S9 

under the Fatal Accidents Acts, 4o2 
auctioneer, liability of, 368 

bailee for reward, extent of liability of, 368, 430, 431 
gratuitous, liability of, 430 
bailiffs, liability of, 368 

banker,'duty as to customer’s acceptances, 433 

payment of customer’s funds, 433 
of customer towards, 432, 433 * 
wfth respect to bills for collection, 433 

valuables deposited, 433 

barbers, liability of, 3/58 

bare licensee^ see licensee , 

bicycles, duty of persons riding on highway, 411 

blasting operations, liability where illegally earned on, 373 

broker, when may be liable for negligence, 369, 370 

building contractors, liability of, 368 , 

buildings, construction of, duty of owner to neighbour in fpspect of, 396 

firc-d«capes in certain, when liability af-tachea for non-provisidn 
*' of, 404 I ■ • 

measure of damages in respect of injury to, 4B6 
pulling down, when rendered dangerous by fire, justification of, 40| 
rights and duties of owners and occupiers of, 383 
' burden of proof*a8 a rule is on the plaintiff, 363, 439 
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burdeu of proof, facts peciihaily within dprendaat*s knowledge, 441 

upon whom lying, 436, 436 

shifting, 436 ' , 

ivhcjc cause of injury unknown, 4 10 

liability depends upon relation between master and 
servant, 433 

limited by coutract, 438 
rolaUoii>ship of principal and agent exwts, 43d 
business hours, iiiritalittu to shops or offices after, effect of, 38/ 
cuie, basis upon wliif‘U standard is ascertained, 362, 363 
degiee ot, iiicieased by unusual risk, 365 

icquiied in oidiuai 3 * circumstancofi, 304 
where skill professed, 36U 

stteeiiil ciicuiubtunees known to pci sou liable, 
371 

degrees of, how expresscrl, 360 

duly to take, when arising, 362 

elitet of act where staiulaid ii'qmred attainext) 363 

ie;nsoaat>le, lest as to what is, 361 

Htaiului'd of, requuod, duty of court to deteiniine, 363 
want of, anioiiiiiLug to eiiinitial negligeut^c, 42.426 
carelchs act, liability attaching to, 3TU, 380 
camel by sea, liability uL, 12'J 
gratuitous, duty of, 427 

liability of, other than common earner, 430 
* passengers, ot, duty and responsibility ul, 36G, 126 

pussengeib’ luggage, liability for, 427 
cafiual or colluteiul iicgligeiiee, wliut is, 4 73 

cause ot damage, where obsl ruction of highway not the eilective, 411 
injury, act may be the, though nut piuxiiuatc in time, 379 

liability only attaches when the negligence is the effective,, 378 
w'here the negligence of two or mure persons the 
cause of, 38 J, 382 

plniniiA's mistake not aAccling negligent act as, 379, 380 
when negligence is the offccUvc, 378, 379 

of defendant not the, 380 

chattels, invitation to use, occupier’s liability commensurate with, 390^ 391 
measure ol damages where injury cunstxl to, 485 
nature of duty ot person inviting use of, 391 
pusitiou of gratuitous bailee of, 393 
children, contributoiy negligence as applied to, 463 

no answer in acts by, 373 
dangoious matter in relation to, what may lie. 373 
degiec of caie nccessaxy where daugeious matter left within reach 
of, 373 

natural acts of, as affecting question of contributory negligence, 463 
negligence of person in control of, 4.64 
obligation of owners of propei’ty with regard to, 373 
clumney fire, liability of occupier of premises in respect of, 403, 404 
statutory presumpliou of tiegUgeiioc fiom, 403 « 

choice of course by piamtiff in emergency created by act of defendant^ effect 
of, 448 

civil and criminal remedies, relation between, 420,^421 • 

icmedy, available where want of care amounts to criminal negligence, 
425, 426 

none where death caused by ncgUgcn8c, 454, 455 , 

clnimants, under the Fatal Accidents Acts, patticulars requited as to, 467 
ckiok room, liability of railway company for luggage deposited in, extent of. 
428 

common carrier, liability of, as to goods, 428, 429, 430 
^ railway company as, 428 

m * variation of liability of, 43U 

conduct, invitalmr^ imfilied from, 386 

consent, as a deience* to breach of duty, 476 > 

distinguished from contributory negligence, 476 
proof requ/red as to defence of, 476-^78 
consignor, dangeious goods, of, duty of, 371 • 
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constxuction, duty of ownorcto neighbour la respect of works of, 596, 507 
contract, liability limited tiyt 428 

limitation of innkeeper’s liability for, 431, 432 
variation of earner’s liabibty by, 427, 428 
contractor, independent, control or mtciference as aflocting the liability of, 

472 

employment of, to porform an unlawful act, liability, 
375 

when liability will attach to, 171, 472 
contractual duty, measure of damages in breach of, 481, 409 
Contiibutoiy ueghgeiice as applied to children, 463 

deieiice to claims by servants, 461 
wben a2)pli<‘abie, 445, 418 

defence that person in control of child was guilty of, 
454 

degree of negligence amounting to, 446, 447 
iJlustrajiions of what is and what is not, 450 
knowledge of plaiutilT of existing danger as affecting, 
' 449 

natural acts of children os affecting guilt of, 453 
no answer in aetjs by children, 373 
precaution usually taken, 449 
servant, of, evidence of, 451 
test to be applied to prove, 447 
third party, by, not a detenee, 161, 452 
when applicable as a defence, 445, llG 
■* control, as affecting liability of independent contractor, 172 
costs, in action foi negligence, how awarded, 489, 490 
counsel’s upimon, protection of solicitor by, 3741 
cjiminal act, uogligunt act amounting to, 420, 421 

iiogbgonce, want of care amounting to, 425, 42G 

when criminal and civil leinedies available in respect of. 
420 

cross-roads, obligation of riders and drivers as to, 413 
crowd, damage resulting from contact with, as too remote, 489 
custom, rule of the road as a, 412 
customer, duty of banker’s, 432 
status as invitee, 387 

damage, remoteness of, distinguished from proximate cause, 4SG, 487 

instances of, 488 
upon w'hat depending, 48G, 487 
dainngas, aggravated, when awarded, 483 

apportionment and payment of, under the Fatal Accidents Acts, 4C2, 
463 

deductions from, under the Fatal Accidents Acts, 402 
difficulty in assessing, not ground for refusing relief, 489 
diminished, evidence, required in proof of, 484 
genera), what are, 482 

measure of, in breach of contractual duty, 481, 489 

respect of iniury to land or buildings, 486 
where breach oi duty does not arise fiom contract, 483 
iniury caused to chattels, 480 
personal injury, for, nature of, 483 
q*hijption of* moral culpability as ground for, 3Gl 
special, nature of, 482 

priiof required on claim for, 482 
temporal loss qr injury as incident to claim for, 481 
danger, imminent, when unusual course jusiiGed by, 452 
knowledge of plaintiff of existing, effect of, 449 
notice, effect on occupier’s liability, 390 

supply of article in condition to cause, liability attaching to, 370, 

worksinvoivjng, liability of employer in respect of, 474, 475 • 

dcingerous act, duty of licensee of premises lu resppctcOf, 394 

buildings, duty of occupiers of, when abutting on the highway, 371, 
Si 2 

employment, duty of master towards servant in, 3CG 
goods^ duty of persons consigning, S71 
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dangerous machinery, duty imposed upon persons employing defectlire OP, 
407 

matter, duty of person possessing, 407 

effert of statutory obligation on rule as to, 466 
liability in respect of sale, 408 

of giver or lender of, extent of, 408, 409 
negligence as applied to, 466 
what may he in relation to children, 373 
operations, degree of care required in, 365 
duty of pei'sons engaged in, 407 
phu'p, protection of the public fiom, 397, 398, 400 
weapons, degree of care necessary in handling, 366 
death, basis of claim in respect of, under the Fatal Accidents Acts, 459 
civil liability not attaching where neligence causes, 464 
damage uiising ftoru, claim independently of wrong causing the death, 
155 

liability under the Fatal Aecidciits Acts in respect of, 455, 456 
where not immediately ensuing, 457^ 
persons entitled to damages iii respect of, under the Fatal Accidents 
Acts, 457 

decca^ied. estate of, extent of liability for inpiiy caused to, 455 

deductions, aj^scssnient of damages, on, under the Fatal Aeeidcntp Acta, 462 

default, meaning of, 456 

defective premises, keeping in a public jdacc, as negligence, 361, 399 
defence, consent, of, proof required on, 476—478 
* contributory negligence as a, 445 

eniployuient of independent contractor as a, 471 ^ 

immediate peisonai risk as a, 479 

inevitable ancidcnt as a, 467 

infancy as a, 463 

lunacy as a, 463 

performance <jf statutory duty as a, 464, 465 
reliance on others as a, 179 
defendant, act of, cieating emergency, effiicfc of, 4 48 

burden of proof whcMe facts within knowledge of, 141 
negligence of, not the proximate can've, 380 
diminished damages, evidence rcquiied iu proof of, 484, 486 
discretionary poweis, act m.iy not be a statuloiy duty where statute confers, 
466, 467 

diseased animals, duty of owner of, 407 
diverted highway, duty to fence, 398 
dock, dehnition of, 417 

dock’OWuers, duty as to use of dock, 416, 417, 418 

warehousemen aiul wduirfingcrs, 420 
whore persons use thrir premises or tucklCi 419 
liability on under taking repair ui ship, 4J8 
doctor, nee medical practitioner 
dog, keeping a savage, as a wrongful act, 406 

when absence of neienter not a defence, 405 
domestic animals, extent of owner’s liability in respect of, 406 
driver, vehicles upon highway, of, duty as to pedestrians, 367, 410 
driving, highway, upon the, examples of negligent acta in connection withp 
414 • , , 

effective cause, act not necessaiily proximate in time to b^the, 379 

of third parly as not affecting the, 380, 381 
two or more parties as the,*381, 383 ^ 

liability attaches t>o ncgligeinio as an, 378 
where obstruction not the, 411 

plaintiff's mistake not affecting negligent act m the, 379. 
380 

when negligence is^ha, 878, 379 

• efectricity, negligence arising out of the manufacture and supply of, 408 
emergency, defe^iJIjint’S act creating, effect of, 448 * 

degree of care required where risk amounta to, 866, 367 , 

employees, employment of competent, when a defence, 479, i80 
employment, duty of maater towards servant in, 367 
engineers, liability of, 368 

engines, damage by sparks from, liability for, 405 
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error of judgment, when liabiKty may not attach for, "09 
estAtd of deceased, extent of liability for injury to. tr>5 
evidence, contributory negligence by servants, of, 451 
effect where equally balanced, 457 
excavations, duty to fence, 410 
executors, liability of, 368 

explosives, degree oi care required from persons; doalinq with, 365 

factories, non-provi,>iou of tii'e-escapcs in, liability, 404 

Fatal Accidents AcU, apportionment and payment of damages under, IC?, 463 

assessment of damages under, 462 
basis of claim: under, aiising fium death, 459 
capitalisation of annuity as basis of damages under, 4G1, 
462 

defences to claims under, 455, 456 

expectation of pecuniary beni:6t as a giouiid for claim 
under the, 460, 461 
limiLatiou of action to inpiry, 458 
, tune for action under, 457 

partieulals rtHpured with u‘;;aid t<» claimant ini<ler, 
457 

peeuniaiy loss inubt be sustained by claimants under. 
* 459, 460 

pciboub benefiting by action under, 457 
rcsponsilile undei, 455, 456 

when BCpaiate actions may bo mamtamed under, 458, 
459 * 

' nho may bring action under, 458 

fencing, diverted highway, of, ownei’s duty as to, 398 
duty of occupier or ownei as to, 409, 410 
protection of public by, when necessary, 397, 398 
firo brigade, formation and powers of, 404, 405 

liability of local authoiity in resjiecl of, 405 

London County Couneil as to the, 405 
voluntary, liability u£ members of, 405 
negligence as applied to, 405 
chimney, occupier’s liability in respect of, 403, 404 

statutory presumption of negligence fiorn, 403 
escapes, liability for failure to piovide in certain buddings, 404 
liability of occupier of prenuses as to, extent of, 403 
where caused by sparks fiom cngiiias, 405 

kindled under statiitoiy iiowcis, extent of, 404 
pulling down buildings rendered dangeiuus by, justiffcatiou for, 404 
fats, duty of landlords of, 390 
fountain, liability in respect of ovciflowing, 399 
games, iisks incident to, 478 

unlawful, position of persons injured in, 478 
gas, degree of caie required from peisons dealing with, 365 

negligence arising out of the manufacture and supply of, 408 
general damages, nature of, 482 
goods, common carrier’s liability ns to, 429, 430 
c^signment of dangerous, 371 
dangerous, sale or loan of, 408, 409 
innkeeper’s liability as regards, 431 

purchase*from ptirsons of zepute as a defence In respect of, 480 
gratuitous act, liability fur misfeasance in j expect of, 377 

no liability attaching through nonfeasance of a, 377 
* agent, degree o£«care required from, 375 

liability where skill not professed, extent of, 374 
when liability attaches to, 374, 37r 
carrier, duty of, 427 
loan, chattel, of, duty in reject of, 375 
guest, innkeeper’s UabiUty in respect of, 431 
meaning df, 886 

l^rbour boards, habibty of, 365, 417 < - * 

highway authority, applicatioa of distinction between misfeasance and non* 
feasance to, 376 

4at.y of occupier of promises adjoining a. towards the PubUCi 37!• 

878, 599, 400 •IVY- r t , , 
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highway, duty of overtakiopf vehicles on the, 413 
fencing of dirert«rt, duty as to, 398 

liabjlily foi negligence on the, as affncfrd hy spend, 413 

of driver on the, as affected hy act of thud party, 414 
cotdce of special circumstances as affecting users of, 372 
obstruction upon, liability for, 410, 411 , 

where not the effective cai«e, 411 
pedestiians on, rights of, 416 

premises forming part of, extent of occupier’s duty as to, 309 
vchjole upon, liahilitT of person in charge of, 411, 412 
vehicles upon, rule of the road as to, 412, 413 
hire, earner of passengers for, duty and responsibility of, 426 
hired vclucles, liability in respect of, 416 

hospital, extent of governors' liability for iicgligenoe of staff, 306 
immmeut danger, uimsual course justified by, effect of, 452 
peisonal nsk, as a defence, 479 
implied warranty, sale of goods, on, 408 . 

independent cuiitiactoi, effect of control or intcrfciencc on liidnlity of, 472 

liability of, 475 

ptifi'jpal not with=5tandiMg employment of, 
47:!, 474 

principal not freed hy ctn])l“yirieiit. of, whe^re woik 
dangerouh, 474, 475 
when liahilitj” will attach to, 471, 472 
« principal not liable tor act ol. 473 

individual rights, exclusion of, in imposing a public duty, ctTcct of, 421 

whcio arising from duty to the public, -121 
inevitable accident, act of God as dis1,ingaishcd fioin, 467, 408 

no cause ot action arising from, S67 
pi oof required for defence of, 409 
what may be considered an, 408 
wiicn applicable as a defence, 409, 470 
Infancy, as a defence to action for negligence, 4t53 
infectious disoider, iiolifical.ion of, statutoiy liability, 409 
iuiunous matter, duly of pm sons in jiO'isessjori of, 407 
injury, act complained ul must be the cause of, 481 

defendant responsible for things cau>ing, burden of proof where, 
441 

limitation of action to, under the Fatal AccidcnKs Acts, 158 
tempo]al loss or, necessary to sustniri actum for damages, 181 
innkeepers, liability of, as regards guest.i» or goodo, 308, 131 
limitation of liability, 431, 432 
insurance agents, liability of, 368 

interference, as afiecting liability of indcpcudciit confiactor, 472 
intervention, third paity, of, 380 

invitation, occupier’s lialiility commensurate with extent of, 390 
when imjihed from conduct, 380 
invitee as distinguished from bare licensee, 386 
definition of, 385, 386 

duty of occupier of jiremises to wain, 388, 389 
invitees, classification of, 387 

joint inteiesta, liability of persons possessing, 434 
tortfeasors, liability of, 382, 433, 434 * 

judge and jury, functions of, 441, 442 

duty of, where jury find special facts, 445 • 
power to nonsuit or withdraw case from jury, 413, 443 
preliminary questions to be decided by the, 442 
jury, finding of special facts by, duty of judge ou, 445 

when case may or may not be withdrawn from, 442—414 
knowledge, as an ingredient of n^ligence, 361, 362 

m qf plaintiff, as affecting* doctrine of contributoiy negligence, 449, 

• 450 • • 

lUng's enemic?, «x«mption of common carriers from liability where d^ago 
caused by, 429, 430 

land, duty of occupier of, as to water, 401 

fencing of, duty of owner or occupier as to, 409, ^0 
measure of damages in respect of injury to, 466 

natural or non-natural user of, as an element of proof of liability £of 
negligence 401, 403 * 
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laad, rights and duties of owners and occupiers of, 382 
landlord, change of occupation as affecting liability o£, 385 
instances of iiribility to tenant, 383 
liability between tenant and, 382, 383 

to Btrangets. extent of, 372, 384, 385 
latent defects, where negligence not presumed in case of, 365 
lender of goods, liability where subiect of loan dangerous, 402 
level crossings, duty of railway companies as to, 373 

obligation of users of, 413, 414 
licence, duty of grantor involved by giant oC, 393 
position of grantor of, 392 
licozisce, bare, as distiiiguisbed from in\iteo, 386 

delinitiuu of, 386 

duty of, where act. to he done on premises involves danger, 394 
extent of rights of, 393 
negligence of, 394 

, Bcr\aiit6 or visitors as, 393 
deffnition of, 391, 392 

rights as to the iiatiual penis ineident to siibiect of the hccnee. 
393 

limitation of time, action against public nutbonlx, for, 388 

iinrlei the fc'atal Act'i dent a Aetii, 457, 458 
loaded guns, degree of eaic necessary in hantlling, 365 
loan of chnt.te.ls, graluitous, liability attaching to, 375 

local authority, liability in re.spcct of fire hiig<i<lcs, extent of, 405 ^ 

TiOndon County Council, lialulity lu respect of ac-ts of (ire lirigatlc.'*, 405 

f^gfjagc, liability ol railway rompany for i>assciigei’K, 428 

luuaey, as a defence to action for negligence, 463 

machinery, defective or dangerous, dut^’ of iiersons (‘mploymg, 407 

degree of care required fjora poisons using dangerous, 365 
maintenance, negleeting tiufy as to, as amounting to negligence, 361 
malfeasance, delinitioii of, 375 

master and servant, burden of proof where liability depending on relation of, 
438, 439 

duty to servant Uning tackle, 368, 451 

where employment dangerous, 366 
liability for act of driver as a servant, 4 15 
mufertal considerations in arriving at liability, 361 
mcasuic of damages, in breach of contraotii.il dulj, 181, 482, 4S9, 490 

injury to chattels, for, 485 

land or biuldings, lor, 486 

when' brcacli of duly docs not arise from contract, 483 
m'xlical prac(ili<»ner, liability of, 367 
misfoaiiancc, ns distinguished from uonfcasaiice, 375, 376 
dcnnition of, 375 
instances of, 375, 376 
liability for, wlieie act gintuifous, 377 

of laiifilord to stiangers foi, 384, 385 
mistake, gratuitous agent, not liable for, 374 

plaintiff's, as not affecting negligent act a.s the cause of injury, 
379, 380 

natural or non-natural user of land, value as evidence, 401, 403 
ucglrgeuce, arising from,* malfeasance, iiusfcasancc or noufcasunce, 375—378 

in respect of fire, 403 
burden of pfroof in action for, 436 

Criminal aud civjil proceedings in respect of, when both avail¬ 
able, 420 

death caused by, no civil habdity where, 454, 456 
defendant's continuing, as contributing to accident, 380 
when not the prpximate cause, 380 
definition of, 362 * ^ , 

joint liability where accident caused by tcro or more persons, 3817 
382 « • • 

knowledge ox opportunity of knowledge as an ingredient of, 361, 
362 

liabii^y nffccled by cbaractoristlcs, capacity or relationship, 434 
wiiere persons act in particular capacities, 43$ 
services gratuitous, 374, 376 

(84). 


0 



Index 


KS!GL1G£!NCE)— contiTvueti. 

negligence, material consideration for de*ermining lisbility for, 361 
meaning of, 360 

occupier's liability to neighbours for, 39t3, 396 

onus of proof of, 435 

owners and occupiers of property, as applied to, 381 

■primd facte evidence of guilt of, 381) 

lemoval ol liabilily from one peisori to auothci, 380, 381 

statuiory presumption from chimney file, 403 

when casual or collateral, 473 

the effective cause, 378, 379 
negligent act, when amounting to a crime, 420, 421 
neighbours, occupier’.', duty to, 395 
ijejvous shock, ilaiuagtN toi iieghgcnce resultiiig in, 488 
new trial, when will not be granted, 145 
non feasance, definition of, 375 
instances of, 37G 

no liability for, where act gratuitous, 377 
nonsuit, liability of plaintiff to a, 442, 443 
notice, fact deniandiDg special care, ol, 370—37^ 
of danger, effect of occupjer’s liability, 390 

special Cl rciiinstances, nl, duty of users of highway having, 373 
obstruction, highways, upon, liability lor, 410, 411 

where not the effective cause, 4H 
liability of dock-owners for, 418 

ocnipatioD, change of, as affecting the liability of a landloid, 385 
. occupier, duty of, to the public, how arising, 397 

to invitees, 386—391 

public straying off publ/C jilace in ordinarj’^ course, 397, 398 
land, of, (liify as to watejr, 401 
Jialiility to ticspassers, extent of, 394 
Jimitation of liability of, 390 

iKi liability wheie premises rendered dangerous by trespasser, 373 
picitiiHes, of, duty in particular cases, 395 

to las neighbours, 395 
towards invitee, 38S, 389 
extent of liability for liio, 403 
liability of, in respect of exti aurdinary user, 395 
property, of, lights and duties of, 382 
occtipiers, cubes beaiing on the question of negligence of, 389 
offence, allowing chimney to be uir fire, 403, 404 

diiving or iiding to the couiiiioii danger, of, penalty, 413 
leaving vehicle unattended on the highway, of, }>enalty lor, 412 
omission, negligence arising from, 361 
ovcitaking vehicles, duty of, 413 
owner, premises, of, liability to tenant, 382, 383 
property of, rights and duties of, 382 
particular capacity, liability of arsons in, 435 
passenger, definition of, 426 

passengers, duty and responsibility of cariiers of, 360, 426, 429 
liability of railway company in respect of, 427, 428 
luggage of, natuie of railway company's liability fbi, 423 
sea, liability of carrieis of, 429 
status of, as invitees, 387, 388 

variation of liability of cariieis by •contract, ^27 
pastiing on highway, duty of drivers of vehicles, 412 
patent agent, degree ol skill required from, 307, ^70 
pawnees, liability of, 368 • 

pecumaiy benefit, claim in respect of expeciaiion of, must not be too remote, 

461 

expectation of, as ground for claim under the F^^ral 
Accidents i^ts, 460, 461 

. loss, as basis of claim uifder the 4'atal Accidents Acts, 459 

* * claimants must sustain, to recover undar the J)'atal Accidents 

m 0 Acts, 459, 460 

pedestrians on highway, duty as to vehicles, 416 

rights and liabilities of, 416 

penalty, leaving vehicle unattended on the highway, for* 412 
liability for chimney fire, 403, 404 
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penalty, riding or driving to tbe common danger, on, 413 
personal injary, nature of damages for, 483 

representatives, extent of remedy in, for irdury to deceased's estate, 
466 ^ 

physical incapability, dcgiee of care expected from person of, 3C3 

injury, when no damages recoverable in absence of, 488, 489 
plaintiff, burden of proof os a rule is on tbe, 303, 438 

equally balanced evidence as affecting rights of, 437 
exception to rule tliat burden of proof on, 439, 410 
extent of proof required of, 438 
nonsuit of, in what cases, 4411, 443 
plant, duty of wharfiiigoia or dock ovvnets supplying, 419 
supjily ot approved, as a defence, 480 
poisonous trees, where no liability attaches on planting, 396 
pollution of streams, liability ut occupier of land us to, 401 
postal oMoials, 1 Lability of, 308 

premises, adjoining a lughway, occupier’s duty towards the public, 399, 400 
defective, Ucepiug iii a public place as negligence, 3Gl 
duty of occupier towards invitee, 388, 389 

whartiijgers and dock ownera to persons u^ing their^ 419 
liability of occupier of, for extraordinary user, 395 

lire, extent of, 4il3 
to his neighbours, 395 

trespassers, extent of, 395 
owner to tenant, 383, 383 

neglect of statutory duty to main tain, effect of, 372 « 

pulling down, duly of owner m respect of, 396, 397 
presumption, negligence, ot, 439—441 

pimcipal and agent, application of negligence to ndalion of, 4.S3 

burden of proof where liability depends upon relation 
of, 439 

liability where work involves duty on pait of, 473, 474 
when not liable for acts of independent contractor, 473 
privity of contract, none necessary where want of skill shown, 367 
profession, implied reprebcntation of ability from practice of, 367, 368 
professional fees, negligence as an answer to action for, 368 

man, liability wkeie act not done m professional capacity, 367, 
3G9 

prot(‘clion of, by reliance on advice of skilled third party, 
370 

property, negligence in regard to, 382 

proximate cause, defendant’s negligence, when not the, 380 

remoteness of damage disliiiguished from, 3C8, 48G, 487 
wrongful act of third party not affecting, 381 
public authority, liability in performance of statutory duties, 422 

time within which action will lie against, 388 
duty of occupier of premises adjoining a highway towards the, 399, 400 
oocupieis to the, how arising, 397 

when straying in the ordinary course, 397, 
398 

idjury caused by third parly to the, effect on occupier’s liability, 400, 
401 

protection from dangerous places, owner’s duly as to, 397, 398 
removal Qt nuisance caused by tbe, occupier’s duty as to, 400 
quarry, protection of the public by fencing, 398 
railway companies, liability in respect of sparks from engines, 405 
tompony, liability pf, 368, 372, 427, 428 

limitation of liability for passengers or goods, 428, 429 
knowledge of plaintiff of dangers of, as affecting doctrine of con* 
tributory negligence, 449, 450 

liability under Kailways Clause Consolidation Act, 1815...377, 378 
reasonable care, test as to what is, 364 _ • 

receivers, liabilily of, 368 
xelatloDship, liability as affected by, 435 
remedy on neglect of statutory duties, 422 

remoteness of damage, distiuguished from proximate cause, 486, 487i 

instances of, 488, 489 

upon what depending, 487, 489 
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repair, liability of landlord to strangers in*respect of, 384, 388 
neglect of landlord under a contract to, liability, 383 
ship, to, liability of dock owner undertaking, 418 
ret ipea loquitur, general application of doctrine, 439—441 
rider on highway, duty of, 411 

risk, imminent, degree of care required in case of, 368, SfiT 
unusual, degree of care increased by, 365 
rule of the road, eUcet as between pcdestj‘iaQS and passing vehirlcs, 416 

tramliues as affecting, 413 
vebiclos upon highways, as to, 413, 413 
sea, liability of carriers by, 429 
self-preservation, act done in, as a defence, 479 
seivant, claims by, contributory negligence as a defence to, 451 
contiibutory negligence of, evidence of, 451 

plaintiff’s, ertect of, 448 

duty of master towards, as to use of tackle, 451 

where employment dingorous:, 366, 368 
liabiliiy of master for driver who is a biire licensee or, 393, 445 
servants, no common law liability for negligence sni between, o92 
sewage, negligence in respect of, 402 
sheriffs, luibility of, 368 

ship, injury to, on clocking, liability, 417, 418 

repair of, liability of dock owner undcifaking, 418 
shipowners, liability of, 3ti8 

ekiii, degice of care requiicd from person prufcsMug, 360 
• rofiuircd where agent employed, 368 

effect where no 'extraordinary degree contracted for, 368 
failure to use, when not acting in professional capacity, 360 
implied representation of ability from profession of special, 3C7, 368 
liability for want of professed, how arising, 367, 368 

of gratuitous agent not professing, extent of, 374 
neglect to use, effect of, 368 

privity of contract not necessary to liability for want of, 367 
solicitor, liability of, 368 

protection of, by counsel's opinion, 370 
special circumstances, degree of care requiied wheie known, 371, 372 

duty of users of highway having notice oi, 372 
damages, nature of, 482 

l»roof required on claim for, 482 
speed, liability for negligence on the highway as affected by, 413 
statutory duties, exercise of discretionary powers may not amount to, 466, 467 

extent of proof required m breach of, 437 
failure to perform, liability attaching to, 377 
inevitable accident or act of God as defence to failure to 
perfoira, 471 

instances where right of action reserved by statute con¬ 
ferring, 464, 465 

negligeut performance of, liability for, 378 
particular act deemed to be part of, 465 
penalty imposed on failure to perform, effect^of, 423 
performance of, as a defence to action tor negligence, 464, 463 

not a defence w'horc particular act not autho- 
• • rised, 167 , 

rule as In dangerous matter affected hy obligation to per- 
foini, 466 

obligation, employment of independeift contractor ^o defence to 
iion-perforraance of, 475 ■ 

powers, failure to exercise, liability attaching to, 377 
liability for negligence in exercise of, 422 
neglect by omission t(t exercise, liability, 422 
remedy for breach on failure to exercise for benefit of 
^ particnlar clara, 422 

vvro^ful exercise of, liability for, 3ff8 
remedy, •available when penalty imposed in protection of » par¬ 
ticular class, 424, 425 

not commensurate with duty imposed, effect of, 433 
when the only remedy, 423 

where co-existing with remedy pre^ously available. 423 
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stoTedoref no opportunity of inspecting ship's tackle afforded, effect of, 391 
strangers, landlord’s liability for in]ury to, extent of, 381, 386 

liability of tenant of premises for injury caused to, 384 
stockbrokers, liability of, 368 

straying cattle, liability as to unfcnced property in respect of injury to, 410 
streams, pollution of, liability of occupier of land as to, 40 L 
tackle, duty of wharfingers and dockers supplying, 419 
supply of approved, as a defence, 480 
tenant, liability of landlord to, under a contract to repair, 383 

owner of premises to, 382, 383 
third party, act or intervention of, as affecting liability, 380 

contributory negligence of, no defence, 451, 463 
injury to member of the public caused by, effect on occupier’s 
liability, 399, 400 

liability for obstruction of highway as affected by act of, 411 
of driver on the highway as affected by act of, 414 
vendor of goods to, 409 

protection of skilled person by reliance on advice of skilled, 
370 

time, negligent act to be cause of injury not necessarily proximate in, 379 
trade protection societies, liability of, 307 
tramlines, rule of the road as affected by, 413 
tramway undertakers, liability of, 415 
traps, duty of occupier of premicsa as to, 389 
sense in which term used, 389 

trespasser, extent of occupier’s liability to, 394 * 

nature of act rendering occupier liable to, 301, 395 
no liability on occupijcr of premises rendered dangeioua by, 373 
trial, new. when noi granted, 445 
trustees, liability of, 368 

unlawful act, employment of independent contractor to perform, liability, 376 
work, employment of independent contractor no answer to liability 
in respect of, 475 

unsafe premises, keeping in a public place, as negligence, 361 
unusual risk, degree of care increased by, 366 
valuers, liability of, 368 

vehicles, duty of drivers as to pedestrians. 416 

higWays, upon, duty of overtaking, 413 

liability of person m charge of, 411, 413 
prevention of passage by person m charge of, 
liability, 412 

vehicles, highways, upon, rule of the road as to, 412, 413 
liability in respect of hired, 415 
vendor, dangerous goods, of, duty of, 371 

goods, of, duty imposed on, as to condition, 408, 409 
vessels, Lability in respect of, 392 
visitor, when a bare licensee, 392 
volettix vjon fit tTijuna, application of maxim, 476 
voluntary fire brigade, liability of member of, extent of, 405 
volunteer, definition of, 385 
want of skill, effect of, 367, 368 

where no extraordinary degree contracted for, 368 
water companiqp, statutory liability of, 402 
duty of ocmpier of land as to, 401 

liability in respect of, when .supplied to and drained from houses, 402 
nature of user of IRud as an element of proof of negligence in respect of, 
4^1. 402 

supply, negligence arising in connection with, 408 
when proof of vrrongful act necessary m respect of treatment of water, 
401 

waterworks companies, liability for faijuns to comply with statutory duty, 377 
warranty, duty ii^oscd on vendor of goods in absence of, 408? 409 * . 

implied on the sale of goods, 408 * 

wlj^f, defimtioQi of, 416 
wharfiLngeri duty as common carrier, 419 

warehouseman, 420 
qf. 417 

where persons use their premises or tackle, 419 
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Wild animals, duty of owner in respect of, 405. 40G 

works of construction, duty of owner to neighbour in respect of, 396, 39f 
woiirshops, non-provision of fire-escapes in, liability. 404 
wrongful act, keeping a savage dog as a, 401, 400 
young servants, duty of master towards, 366 

NOTARIES, 

administration of oaths, right of notary as to, 500 

apprentice, public notary, to, affidavit of service to, necessity for, 495 

service of, 495 
l,ransfcr of, 495 

bills ot exchange, foreign, proof of presentation, 500, 501 

presentation by notary, 499 
bonds, drawing by notary, 500 

British dominions, appointment of notaries in, 407 

notari(‘S abroad, powers of, 50 L 
certificate, when renewable, 49H 
t'lianuel islands, powers of notaries in, 501 
colonies, appointment of notaries in, 497 
consulai ollieeis, notarial acts which may be doiV. by, 4U7 
Court of h’aoulties, grant of faculty by the, 495 
declarations, right of notary to take, 500 

diplomatic officeis, notarial acta which may be doni* by, 107 
district notaries, admission and quahiiculioii ot, 40b 

definition of, 490 

document, notarial admission in evidence, 497 
^ ]iioi)f of, wlieii under notaiial seal. 500 

vcriltoaliou wiieie several pieces of jiajicr constitute one, 50l 
eoclesiasticiiL notaiies, by whom appuinteJ, 494 

who may be appointed as, 494 
evidence, admission of notarial acts in, 499, 500 

cilcct of act of foreign notaiics as, 501 
extended protest, nature of an, 499 
foreign bill, presentaliou abroad, proof of, 501 

in England« 500, 501 
bonds, drawing by notary, 5U0 
notaiial act, judicial notice taken of, 501 
notaries, effect of acts of, as o>ideijce, 50X 
general notary, appointment of, 494 

what IS a, 494 

Ireland, powers of notaries in, 501 

Master of Faculties, duty of, as to fitness of applicants, 496 

power of, to strike notary off tlie loll, 498, 499 
powus of, us to cpialilicatioii of notaries, 190 
refusal of appointiueiit by, rights of applicant on, 49S 
notarial act, admission in evidence, 50U 
moaning of, fi(X) 

notary public, definition of, 493 

history of the office of, 493 
nature of office of, 493 
power to strike off the loll, 498, 499 
preparation of legal documents by, 499 
qualification and admission of, 495 
• . to practise, 495 

refusal to appoint, rights of ftpplicun^ ^93 
transfer of apprentice to, 495 
oaths, right of notary to administer, 500 ^ 

Scotland, powers of notaries in, 501 
Scriveners’ Company, jurisdiction of tlie. 194 

qualification to practise within area of, 494, 496 
requirements as to fitness of applicant. 496 

^ notary pracUsiug witluu area of, 498 

Bhip*8 pTotestfl, nature of extended, 499 

Qbject of, 499 • 

•oHcitor, when* may be appointed a district notary, 496 
notary, certificate of, provisions as to, 498 
■tamp duties, apprenticeship and admission, on, 497 

certificate to practise and notarial acts, on, 407 
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abatement, by act of party Injured, 647 

local authoritieH,«'ri49, 650 
extent of right as to, 619 

information for nummary procGedinga for, who may give, 66d 
non-compliance with order for, peiiuUies on, 571, fj7M 
notice, see notice to ubato 
omissions, when arising from, 547 
order, rc-quiifinoiits ot, fid8 
persons in whom right exists, 548 
powei ui JiJjuicd party as to, 518 
povreis under the Piihlu; Health Art, 1875.. 5^5—5i0 
puhdc nuisance, of, 517, 518 
I eversion ex’s right of, 560 
bunimary, uuj.satices biihjeet to, 539, 540 
Aceiiinnlation of injuiious matter, as a iiiUbanee, 538 
when wrong till per se, 509 

act ot Clod, as deience to action in respect of nuisance, 551 

Act of Parliament, compulsory cxeioise of powers undc‘i, cfTcet of, 519 

coiibLiuctioii of powers obtained by, 61C, .liiO 
act of .stranger, as a defc^ice to action iu respect of nuisance, 501 
act lull, ddeuces to, iii'=utlicicut, .501, 5(35 

siiilicient, 5(32—504 

joinder cf plaintiffs when At Lome v-f* on oral a party to, 553 
right of, in lespect of nuLsance, 550, 551 
when taken by the Atturiiey-deiici'al, 552, 553 
agent, liability ot principal for acts of, extent oi, 557 

air, pollution of, as a nuisance, 532 t 

annuals, bye-hiw.s as to keeping oi, power to ninkc, 514 
keeping ol, as a iJiiiN.iiiee, .5T3 

when dangerous to biMldi, 638 
liability when injurious to health, 513, 511 
provisions in Xjuudoii and urban disLiicts as to, 614 
appeal, abatement pending, when ordered, 671 

justices’ order tor abatiMiient, against, how made, 571 
notice to abate, ironi, 567 

Attorney-(Jeneral, as necessary party to action in respect of public nuisance^ 

563, 553 

joinder of plaintiffs in priH*eedings by the, 553 
Tight of lelators in action by, 563 
black smoke, see smoke 

breach of duty, when liability arises in, 518 
bridges, non-repair of, as coustitutiiig a nuisance, 511 
buildings, defects in and about, as iinisauces, 538 
extent of right of user of adjoining, 530 
extraoriimary user of, 620, 637 
ordinary u.ser oi, what amounts to, 630, 527 
ruinous, existence of as a mmniico, 516 
when mode of Ubcr jus till able, 520 
burden of proof, as to authority for wrongful act, 61G, 517 
bye-laws, power of conservators of commons as to, 535 

urban authority to make, 614, 640 
chimney liras, liability for, 641, 642 

trade, issue of black smoke from a, liability, 542, 543 
chimneys, liability where smoke issues from oae*of several, 514 
civil proceedings,'parties to^ In respect of nuisance, 550, 561 

right to bring in respect of nuisance^ 650 
closing orders, when mac^, 569 

comfort, statutory provisions as to nuisances affecting, 535, 536 
coming to, nuisance, a, as a defence, 565 
common law nuisance, definition of, 611 
nuisances at, 534, 636, 574 
commons, nuisances in respect of, 635 ^ 

statutory powers of conseivaldrs of, 535 , ♦ 

compensation clausi% absence from statute couferimg power to interfere witlv 
private rights, effect of, 617, 618 # ♦ • 

complaint, persons entitled to make, 570 

COuaUTicUon, authority (o do certain acts or works, of, 618, 620 
*tulutL« affecting rights of individuals, of, 517 
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continuiDg nuisance, dahiagcs 5^0 • 

liability fol*, 5J>5 

contractcT, liability of principal, 567 

costs, 8umm«'iry pxooecJiiigs to abate unisanre, rccovciy, of, 573, 674 

covenants, conatruction of “nuisance “ in, 507 

creche. Use of Iiounc as a, when a iiiiisaricej 507 

cmuinal nuisance, m respect of injurious fooO, 530 

damage, as an essential to actionable nuisauoe, Dltl, 511 

liability for, arising from keeping savage animals, 513 
nature of, to constitute an actionable nuisance, 510, 511 
to propel ly, jn.st,aiires of, amountiitg to a nuisance, 535 
when prcsiiiiifid from wrongful act, 509 
damages, amount to winch reversioner entitled, 559 
continuing nucsaucc, for a, 550 

exemplary and nominal. when plaintiff resjieetively entitled to, 569 
finality of award for, 559 

measure of, in action iii respect of injury from nuisance, 668 
period of assessment of. 559, 5C0 
right of person injured by nuisance to* 558 
damnvm absque injurifi, effect of maxim on light of action for nuisance, 608 
dangerous matter, importing into premises, whf*n a nuisance, 528, 029 
premises, liability of owners in respect of, 520 
when a jnivate nuisance, 5)5 
public nuisance, 515 

defence, matters which may not be raised in, 551, 50.5 
what may be a valid, 552, .5ti3 

* deposit, infuriuus matter, of, as a nuisance, 5.38 

ditches, cleansing of, liability of local autliuritics as to, 510, 541 
electricity, escape of, statutory liability in respect ot, 516 
employer, liability of, for acts of agent or servant, extent of, 557 

in respect of smoke nuisance, 543, 544 
engines, liability of owners in respect of non-consumption of smoke, 545 
non-consumption of smoke by, a question of fact, 645 
enjoyment of pioperty, principles of mutual, 530, 631 
entry, order for, power of justices to make, 573 

power of local authority as to, after order to abate, 573 

for pu I poses of cxaiiiiuation, 673 
to abate a smoke nuisance by, 543 
powers in Loudon as to. 57.4 

refusal of right to local authority, proceedings on, 672, 573 

where prospective nuisance restrained, 562 
exemplary damages, when plaintiff entitled to, 559 
factory chimney, smoke arising from, liability for, 542, 643 
fumes arising from, 633, 634 
furnaces, Loudon, smoke from, 544 
unwholesome, as a nuisauoe, 539 
fences, ruinous, when a public nuisance, 515 

food, exposing for sale or preparation of iujuiious, as nuisances, 638 
fried ffsn shop, user of, as a nuisance, 508 
fumes, as constituting a nuisance, 533, 533 

gasworks, nuisance arising from, provisions relating to, 523, 524 
health, keeping of animals as a nuisance when dangerous to, 538 
highways, liability of owners of engines emitting smoke on the, 546 
nuisance on, wndt amounts to, 624 , • 

hospital, infectious diseases, not necessarily a nuisance, %29, 634, 561, 6G2 
user of premises for purpose of, as breach of covenant, 608 
indictment, liability of persons causing public nuisance to, 51^4 
information, who may give, where nuisancd summarily abatable, 566 
injunction, evidence necessary where claimed in respect of prospective sms'- 
ance, 662 

none granted where nuisance has ceased, 5G3 
principles upon whlbU granted, 560 

• «prospective nnisance restrained by, 661, G6j 

where Refused, 661 

^ * right to commit nuisance is claimcd|'t661 

injurious food, nuisance in respect of sale or preparation of, 038 
^jury, nature of, to constitute a nuisance, 608 
' l^opertyi amounting to an actionable nuisance, 5:^ 
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intention, lawful aot not boconung unlawful by, TilO 
joint nuisance, xestraiiit of, o58 

summary proceedings in respect of, C71 
keeping of animals, see aitimnLs 
land, extent ot nglit of user of, 525, 528 

landlord and tenant, liability for ro>ts of abatement order as between, 673, 
574 

habihty <if, iu rc*.si»ect of nuifiance, extent of, 550, 557 
lawful art, negligence as atteeting, 507 
light locomotive, delimtion of, 510 
• local authority, abatement of nui>an*'e3 by, rights, 549, 550 

eomplaiut against, wlu> may make, 570 
eoiitributioii to niiisauce by, no defence, 570 
duty of, as to dt*tec‘twiii of nuisances, bib’ 
limitatjoii of powers of abatement ot, 550 
power ol entry to abate a .smoke niiisant'e, 543 

after onlcr, 572 

proceedings where mn'jnrice outside district of, 570, 571 
rightr as to proeeedinga m rc*.pect of public nuisance, 553, 
554 

locomotives, liability of owners of, as to euussion ot" srm>k,' on the highway, 540 
Loud on, absence of water littinga in, as a nuisance, 539 

power of autboiilies lu, as to the kcejnng ot animals, 513, 514 
powers of entry of authoiities in, 573 
provisions as to consuiiipt ion of siiiuki.*, 511 
refuse destructors in, provisions as to, 539 
misileanieaiiour, nuisauee arising fioin oJleiisive trade' as a, 534, 533 ^ 

putdic nuisance as a, 57i 

morality, puhlio, pulilic nuisances in respect of, 511 
motive, coiisitlejatioii of, wheic injiinetion elaiini'd, 502 
lauful act not becoming unlawful by, 510 
negligence, as distingniUuHl from nuisance, 507 
lawful act as affeoted by, 507 

neighbouring owners, imisani'e arising fioin exerci^.e of rights as between, 
524—534 

noise, nuisance occasioned by, 531 

nouiiual damages, when plaiutitT entithMl to, 514 

nou-reparr of budges, as constituting a nuisance, 514 

preinises, of, as a iiiiisaiice, 515, 555, 509 
notice to abate, appeal from, 507 

iiou-eotiiphauee with, proci'ediiigs on, 508 
person to be served with, 507, 508 
service lief ore snimnaiy pioci'edimrs, 500, 567 
smoke uuisanee, a, contents of, 514 
when necesKury, 548 

noxious fumes, escape of, liability of owners of projierty for, 629, 530 
nuisance, abatement of, 548, 549 

extent of right of, 649 

under the Public llcnltb Act, 1875...636—540 
acts of, as distinguished from tres^iass, 507 
arising from interference with waters and watc'rways, 640 
keeping of animals, 513, 514 
as a statutory tert^ 608 

^distinguished negligence,* 607 

• * trespass, 506 

carrying on offensive iiades as a, 534, 535 
coming to, as a defence to action, 6C5 
construction of word, in covenants, 507 
continuance of, liability for. 655 
creating or causing a, liability for, 554, 555 
damage as an essential to actionable, 502, 510 
damages ic respect of, 568, 6G0 
definition of, 606, 606 * 

divistlins of subject of, 506 
electrical supply aa causing, 516 
essentials to constitute, 618 

ixercibc of right as between neighbouring ownera Amounting to, 
^ 624^ 525 
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nuisance, exercise of statutory powers in rospcct of, 521 

on rights in rr.spect of, effect of, 516 

—630 

existence of dangerous property as amounting to, 616, 516 
foods, in respect of sale and preparation <ff, 536 
gasworks, arising from, provisions relating to, 523, 52^ 
highways, on, what amounts to, 52-t 
injury to property amounting to an actionable, 525 
joint, restraint of, B58 

liability as between landlord and tenant, 556, 567 
in respect of, rule as to, B51 

matters which may uol be rai&cd as defences in respect of action 
for, 664, 666 

nature of injury to constitute a, 508 
noise, when arising from, 631, 532 

occupier's right to bring action in respect of, 561, 653 

open spaces and commons, in respect of, 535 

prevention of, power of urban authority or to, 540 

private and public, distinction between,* 513 

proviso preserving remedies lu statute permitting a, 533, 533 

public morality, m respect of, 511 

restrained by injunction, 660—5G3 

right of actum m person having possc-isory title, 552 

respect of, 560, 551 

to commit, cases in which negati\ed, 521, B‘22 
« smoke, fumes and smells as constituting a, 533, 633, 511 

tenant's right of action in respect of, 563 
Vibration causing a, 531, 533 
when a question of fact, 510 
subicct to penalties, 640 

where arising on exercise of permis<ii\'e powei, 520 

becoming inevitable by exercise of compulsory powers, 519 
who may make complaint in respect of, 570 
milsanceB, classitication of, 511, 512 

extension of list of summaiilv abatable, 539, 510 
when summarily abatable, 537 
occupier, primary liability of, 656 

right of action in, as to nuisance, 551, 562 
offensive trades, examples of, 535 

nuisance arising from, how dealt with, 531, 535 
open spaces, nuisances in respect of, 535 
Older for abatement, essentials to, 568 

inability to comply with, 572 
penalties on non-complianee with, 571, 673 
recovery of costs of, 573, 674 
closing, when will be made, 669 
specification of abatement, 569 
overcrowding, when becoming a nuisance, 539 
overhanging trees, liability of owneis in respect of, 530 
overhead wires, when constituting a nuisance, 516 
penalties, liability of owners of locomotives to, 645, 646 • 

non-comphaiice with abatement orders, on, 571, 573 

• * notice to'^hatc nuisance, on, 568 
statutory nuisances, in respect of, reoovery oj, 565, 666 
poisonous tiees, liability of owneis in respect of, 530 
pofiseapory title, right of action in person havingi 552 
premises, closing order in respect of, when ^ull be made, 569 • 
conversion of, when amounting to a nuisance, 528 
dangerous, liability of owners in respect of, 530 
defects in and about, as nuisances, 538 
importing dangerous matter into, liability for, 528, B29 
lij^bihty as betw^een landford and tenant of, 66o 

of owner for escape of noxious fumes, 529. 
user* ft)x saon-natural purposes, amounting to nuisance, 536 

of adjoining, extent of right of, 526 * 

when mode of, justifiable, 526 
not ordinary, 526, 527 

prescriptive right, as a defence to action in respect of nuisance, 5CS 
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pre«amptioxi, damage from wrongful acf, of^ 509 
principalj liability of, aa ooatf actor, 567 

for acts of agents and servnnfp, extent of, 5.*57 
private nuisance, arising from dangerous property, 515, 510 

definition of, 512 

property, stretching wire,*? over, as a nuisance, 510 
Tights, stalutory power to inicrfeie with, how ooiihtruod, 517, 618 
proceedings, pc/j acliiiii 

property, daDger*in.> wJicn hef*oming a piiblio nuisance, 615 
extent of right nl uher of, 525, 520 
extraordinary user of, what amounts to, 527 
injury to, wlicn amounting to an actionable nuisance, 525 
instances of injury to, constituting nuisance 526 
liability m respect of user of, when arising, 527 
mutual enjoyment of, piinciples of, 530, 531 
restiiction of neighbour's rights ot, not permissible, 527 
prohibition order, nature of, 669 
p^o^pect, interference with a private, SS-l 
piospective nuisance, iiiiunctiim in respect of. 561 

piotectiOD of propel ty. as a detciicc to action for nuisance, 663, 5C4 

provisional orders, e&ect of acts done under, 518 

public bodies, liability of, in respect of nuisance, 557, 558 

health efaiufory piovisions in respect of ntiic.aiicoR affecting. 535, 536 
Public IlcaUh Act, 1876, abaienicnt of niii'>ancps uriihM the, 536 —.'ifO 

Older under, e-.M'ritiaIs of, 5<iR 
local aulhontic.-^’ light to hniig proceedirigR under, 
5.53,551 % 

CTifnidniO Ad, I RIM, ahateinent, f»f nui.^anec'i under 536 
Actv, niftining of w oril “ mii'-aiice’* in, 508 
public mnraliti, public nnitsfince** in respect of, 541 
nuisance, a'-' disfingiushed flora private, 612 

Attorney-General as necessary party to action for, 552, 053 
definition of, 511 

existence of dangerous property as a, 615 
liability to indictmeut foj, 574 
limitation of powei of abatement of, 5Ml 
local authoiitiCh' right to bring pioceedings in respect of, 503 
55 f 

meaning of, 637 

when private action ni.iv be brounrlit in re>pect of, 553 
quarter sessions, appeal from abatement ordei to, 571 
railways, noii-consumptmn of smoke on, liability 515 
relators, right ot, whcie action brought by Attorney-Geneial, 503 
remedies, abatement of nui&ance, for, classes of, 547 
reversioner, amount of damages whieh should be awarded to .^59 

right to bring cml proceedings m respect ot nuisance, 550, 531 
ruinous buildings, liability arising from existence of, 615 
safety, statutory provisions as to nuisances aifectang, 53.5, 536 
•anilary authorit}', power to make bye-laws m Londou as to the keeping of 

animals, 614 
p( wers of, 665—570 

* when abat^ient order addressed to, 569, 570 

savage animals, liability for c.aused by keeping, 513 

ecluiol, user oj premises for |^Ppov.e of a, wbftn a hi each of covenant, 608 
servant, babilitv of mai^lcr for acts of, extent of, f>67 
smells, as constituting a nuisance. .532, 533 

emoke, black, cimssion*froin factory chimneys, liability for, 543 
rfaity emission of, a» sci>aralc oflfericc, 514 
fiiinaccs in London, from, proviMons as to, 514 
liability of employer for nuisance arising from, 543, 544 

owners of locomotives on highwavs in renpeet of, 546 

steam vesgcle on the Thames allow mg eimssion 
of, h44, 545 • 

noa-cons^mption by engines, a question of fact, 645 

on railways* liability, 546 • • 
notice to abate nuisance arising from, content^ of, 544 
qu^imn <jf nuisance arising from, is one of fact, 543 
, velief in favour of certain industries in respect of, 643 
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smoke, summaty abatement of nuisanre arfting from, 513 
when amounting to a nuisance, 532, 633, 611 
special powers, construction of, 518, 519 
specific works, construction of authority to do, 519 

stafvtory authority, as a defence to action in respect of a nuisance, 562, 563 
nuisance, definition of, 5-11 

nui'-ances, recovery of penalties in respect of, 565, 566 
powers, excrcjfcie of, in respect of a nuisance, 521, 522 

liability on, 619—621 
when the mode discretionary, 633 
remedies for nuisance where permitted under, 523, 523 
Bieam vesselR, Thames, liability of owners of, for smoke nuisance, 644, 645 
stinks, arising from commercial opeiatioiis as nuisances, 566—375 
streets, nvorhead wires above, when not a public nuisance, 516 
summary proceedings, abatement of nuisances by, 5G5—575 

coats of, recovery, 573, 674 
information for, "who may give, 6G6 
6Wine, provwoDS as to keeping, 613, 514 • 

of Town Police Clauses Act as to keeping, 514 
tenant, primary liability of, 656 

light of articin in, as to nuisance, 6r(2 

Thames balnlUj^ of owners of steam vessel'^ on the, in rc'p'ct of smoke, 
544, 545 

Town J’nlice Clauses Act, provisions of, a'=> to keeping of s'nne, 514 
trade chimneys, isbuo ot black smoko fiorn, liability for, 12 nttl 

fumes and sfinkh aiising fiom operation of, as a nuj u, ,“>,>3, 534 
fiimaces, LniiHon, in, provisions as to smoke fioin, 614 
ofTeuMve. liability of pof^ons carrying on, 534, 53;" 
relief from rc^t net ions in respect ot smoke in cert.' n, 543 
frees, liability of owiieis of poisonous or oveihanging, 530 
trespas.*;, arts held to bo. 506 

as a defence to order to abate nuibance, 570 
distinguished trom nuisance, 506 
unwholesome factories, liabilities in respect of, 539 

promises, abateineui of nuisance an^lng from, 537 
uiban authority, power to make bye-laws for prevention of nuisances, 640 
districts, provisions as to keeping swine in, 513, 514 
vibration, nuisance occasioned by, 531 
view, dost 1 notion of private, 534 

I’w major, as defence to action in re«pcct of negligence, 544 
watercourses, liability of local authorities m respect of offensive, 510, 541 
water fittings, absence of, in London, liability lU respect of. 539 
waters, nuisance aiising from mteifcrcnce with, 546 
wiuiigful act. comimssion of as essential to action lor nuisance, 508, 609 
ilam.'igcR presumed from, 509 
• where act complete, 669 

statutory authority for, effect of, 616, 517 

when becoming actionable although innocent, 509, 510 
wiougful per sa, 509 




OPEN SPACES AND RECREATION GROUNDS, 

adinisciioii, public pleasuic ^rT^iinds, to, povvci In t^i-irge for,»f>S9 
uucicnL muLiiimcuth, acqui^iUon of, by local authnuties, 50?1 

appointment of guardians of, 6'*4 
exemption from compulsory ptfl chase, 605 • 

inpiry to, liability for, GtM, t>05 
owner of, how defined, 603 
pioteclion and maintenanco of 603 
public access to, provision for, 606 
transfer of ovimcvi^ip of, 605 
^ bands, provisinn of. in public parks, Bn9 
* Baths and Washhouse Act, 1846, application of, 693 

bequests, power* fo ftiake, under the Recreation Grounds Act, 1859 ..592« 
boats, tee pleasure boats 

bye-IawB, enforcement of, under the Recreation Grounds Act, 1859...692 

London County CounciPs powers as to, witb reference to open 
spaces, 599 
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OPEN SPACES AND HBCBEATION GKOUNDS—confii/W. 

bye-]AW8, power to make, unifer the Kecrcation Grounds Act, 185!). 503 

Town Gardena Protection Act, 1863..,^ 
594 

powers of the National Trust as to, 697 

regulating public pleasure grounds, power of authorities as to, 587 
Charity Commissioners, approval of trusts on gift to local authorities by, 686 

poweiB under the Kecreation Grounds Act, 1859 .691, 
593 

chanty, use of public park in aid of, 681 

City of l^ondon, powers of Common Council of, as to open spaces, 601 
Cleopatia's Needle, maintenance of, 606 
commons, fluty of the National Trust as to, 698 
' compulsory purchase, exemption of ancient monuments from. 605 

open spaces from, 580, 581 
village greens from, 584 
woodlands from, 580, 581 

consideiation, application of, on convey once oi lease of opou space. 555 
conveyance, open space, of, effect of, 585 

powers as to, 685 

corporations, ennwy^mee of open spaces t-o local anthoiities by, powcis, 586 
county councils, powcis as to public walks or pleasure gioimds, 587 

purchase of a monument, 604 
<’ustnm, as a charactonsl ic of village greens, 583 
Nrnbankmont, Thames, maintenance of monuments on the, 606 
cniohncnt, conveyance under the Hcci cation Giounds Act, 1859, exempt fioin, 
591 * 

Epping Forest, provisions relating to, 601 

exemption, village greens from compulsory purchase, of, 584 
cov^mercium, when open space is, 581 

games, power of the National Trust to set aside land for purpose of, 598 
provision of space m public park for, 589, 590 
public right to play upon an open .<^paee, 580 
gardens, application of the Town Gartlcns i'rotecUon Act, 1863, to, 593 -590 
exiienses ielating to, provision foi, 595 
offences relating to, powers, 696 
guardians, ancient monuments, of, appointment of, 604 
ice, preservation for skating, 589, 690 

jut tpatiandt, none in the public at common law, 579, 580 
land, conveyance of, under the Recreation Giouads Act, 1859 591 

lavatories, provision of, 600 
lease, open space, of, effect of, 685 

powers as to granting, 585 
local authorities, conveyance by coiporations to, 586 

expenses in connection with open spaces, how defiaved by, 
,586, 587 

Metropolis, for the, under the Open Spaces Act, 1906 598 
power as to the erection of monumentjs, 603 
to accept gift of open space, 586 

maintain statues in open spare, 60.5, 605 
poweis as to public walks or pleasure grounds, 587, 588 
village greens, 584 

of non-statutory trustee to convey land to, for re¬ 
creation purposes, 586 

the metropobtan borough councils as, under the 
Open Spaces Act, 1900 GOO 
undci the Public Improvement Act, 1860 .592, 

« 593 

Town Gardens Protection Act,' 1863... 
594, 695 

provision of rocroatioa grounds under the Towns Improve¬ 
ment Clauses Ac^t, 4847,. 590, 691 
temporary adaptation of land as public aplcasuro grounds, 
powers, 688, 689 * * 

• when not requiring licence in mort»nafiif, 580 

London, City of, powers vested in Common Council of the, as to open spaces, 
601 

County, Council, powers as to Embankment monuments, 606 

open spaces, 698, 699 
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OPEK SPAdES AND RECREATION OUOCTNDS—ewn/inttc/#. 

London County Council, powers as to gardens under the Town Garden^ 
. Protection Ac(, 1863 695 

restrictions on as to open spacer, 598 

Metropolis, local authorities under the Open Spaces Act, 1906, for the, 698 
maintenance of open spaces in, 600, 601 
metropolitan borough councils, expenses defrayed by the rates, extent of, 600 

powers under tlie Open Spaces Acl, 1906... 
598, 600 

monument, ancient, owner of, definition of, 603 
monuments, ancient, acquisition of, 603 

protection and maintenance of, 602 
definition of, 603 

^appoiutmeiit of guaidians of, 601 
liability for injury to, 605 
Jjondou County CouiwiJ’s jioweis as to, 006 
maintenanrc in open space by local aulhorilics, 606 
power of local authorities as 1o the erection of, extent of, C02 
public access to, provision for, 6U5 
transfer of ownership of, 605 • 

mortmain, licence in, when not required by Incal aulhcirity, 58t) 
municipal corpoiation, conveyance of land by, under the Kecroation Ground? 
Act, 1859 591 

National Tiust, the, eonstitution of, 59G, 597 

duties of, f»9H 

eleetil >11 of members of, 596 
nature and po\vers of, 596, 597 

* jueservation o1 exusting lights of ('onmion by, 598 

proiiertie.s inaljeuabJe or not ch.iigeable by the, 597 
leveime of, how applied, 597 
Act, 1907, object of, 596 

notice, publicatitm of, on taking over gaidens under the Town Gardens Pro¬ 
tection Act, 1863 G95 

oil dices relating to open spaces, 581 

Jtoyal parks, in, powois ot park-keeper as In. 583 
under the Town Gaidcn.s l*ioteclu»ri Act, 1863 596 

open space deemed to be a stieet fur ceilaiu jmiposes, 590 
definition of, 582 

spaces, application of consideration on conveyance or lease of, 585, 586 

ductiine of extra eommereiam to, 581 
the Open Spaces Act-, 1906, to, 58i 
character of, 589 

conveyance or lexsing of, 581, 685 

conveyancing or leasing powcis of private owners of, 586 
exemptions from jirovisions as to compulsory puichase, 58iJ, 581 
kinds of, 589 

maintenance in the M etropolis, GOO, GO I 
other than statutory, G02 

power of the London County Council as to, 698, 595 
public rights ovei, 580 

regulation by the London County Council of, under special Acts, 
598 • 

Open Spaces Act, 1906, powers of the metropolitan borough councils under« 

B99, 600 

wli^re not applicable, 5;^ If 585 • 

owner, ancient monuments, of, disability of, 603 * 

how defined, 603 

definition of, in relation to open spacc-^, 686 • 

parish councils, powers an to village greens,* 584 
improvement rate, how made, 593 

land, conveyance under the Recreation Groand,s Act, 1859 ..65^ 
park-keeper, Royal park, of, powers of, 583 
parochial charity, definition ot, Cl8Ck> 

• *penalties, bleach of rules relating to Royal parka, 583 ^ 

offei^c^ fffr, under the Town Gardens JProtecUon Act, 1863.. 595 
places of public resort, powers of the Katiunal Trust as to, 596, 597 * 

playgrounds, provision of, 592, 693 

pleasure boats, public parks, in, jiower of authorities as to, 687 
private owneis, cunvcj’ing or lGa.siiig powers of, as to epeu spaces, 687 
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Public luiprOTements Act, 1U60, fidoption and application oi, 893 

effect of adoption of, 5S12 
powers of local authority under, 593 
public parks, bands in, provision for, 58‘J 
ice, preservation in, 589, 69U 
ptovisjoii ot gyiLUiafttiO appaiatus in, S89 
Ui.e ot in aid of cliarity, 589 

pleacuie gKaiudt., auihoritics having powers over, 587, 6SS 

jiowcis of local aiifhoiitJes as to, 587, 588 
walk or plea<:uie {•lound, fanver to close and charge for admission to, 

589, 590 

teniporury adapdation of land for, 589, 590 
recreation gtounds, convoyatice of lands for, 591 

kinds of, 579 

inanagcnient under the Heerealion Grounds Act, 1859...593 

meaning of, 579 

other than statutory fi02 

power to make byc-lavvs for, 592 

provi.sion of, 590, 591 

tights of common, July of the National Trust to preserve, 598 

itoyal paiks, acquisidun by local uutboiitics of land adjonitug, sanction neceso 

sarv, 583 
list ot, 581 

management and rc'^nlatlon of, 582 
/jfleiioes in, powers of paik-kcfper a.s to, 582, 583 
rules and regulations governing, appioval ot, 582 i 

settled estate, power to lay out as an open space, 599 

land, power of tenant for life as to la^^ing out, 590 
fitatue, ruaiufenauce in open apace, power of local authonties as to, C05, COff 
Btieet, open space deemed to be, for certain puijMj'ies, 590 
leimnt f'»r life, laying out of settletl hind by, ptiwcis, 590 
Thuines Km ban ku tent, riiaintenuiu'e of niouiiments itri, 005 
Town Gaideus Protection Act, 1853, applu'atiun of, 591 

authorities having powers tindei, 694 
bye-laws uiidei, powers, 594 
expenses undei, provision of, 595 
operatiOD ot bye-laws under, 591 
penalties for offences under the, 69(3 

trustees, non-stattitory, power to transfer land for recreation puipo os, 586 
statutory, powers as to eoiiTeyiug or leasing ofmii spaces, 585, 58(1 
undeveloped land duty, exemptions from, 680, 581 
village gieeiis, characteristics of, 583, 581 

exemption fiom provisions as to compulsory purchase, 583, 684 
powers of pa^l^h councils as to, 584 

walks and playgrounds, provision of, under the Public Iiuj)io\eiiieuts Act, 1860, 
592, 593 

woodlands, when exempt from conijiulsory acquisition, 580, 681 
PAKEilAMBNT, 

acceptance of office, tnember of the House of Commons, by, power to fill vacant 
seat on, 789 

accession to peerage, membet of the House of Commons, of, power to fill 
vacant seaj; on, 789 € • 

accounts, audaft and exlimination of public, 776, 777 
Act of Attainder, nature and procedure relating to, 727 

revetaal of, nec&ssity for Sovereign’s signature to Bill for, 
727 , 

Grace, nature of, 736 

procedure appertaining to, 728 
indemnity, nature and mode of procedure relating to, 736 
Address, Crown, to the, information obtained by either lIou.se by, 618 
adjournment, both Houses, of, powers, 699 • « « 

House of Commons, of the, motion 4.or on question of urg6nft 

public nziQ)6rtance, 677 
number of members necessary to 
support motion for, 677 
power of the Speaker on disordeil 
681 
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adjournment. House of Lords, of the, practiae on motion ior, 

• power to fill vacant seat in the lIoa>e of Commons during, 

administrative posts, djusqualification of holders of, as members of Pai'lia- 
ment, 660, 661 

aliens, disqualification of, as members of Parlhiinent, CoG * 

allegiance, oath or afiirniutiou of, by mombers ot Parliament, bow taken, 66S 
689 

amendment, acceptance by the Home of Ooiiinioiis, procedure, 798 
claii^'es, of, procedure iii Loth Houses Os to, 713 
disagi cement by lJuiLse of Coiiimous with House of Lords as to, 
liow cumiimnicalcd, 799 

ellect of message whc're House of Lords insists on its, 799 
ifiotioii to go into cornniittec in House of Lords on, eliect of, 709 
private oi provisional older confirmatiou iiill, of, efi'ect on pro-* 
gross of, 767, 768 

XJublic JliJlj of, by either House after third reading, 720 

course open to either House on, 721 
ofioct of Parliaiiient Acj., L911, on, 722, 723 
to, proceduie as to on report stage, 717, 718 
amendments, H 011*^6 of Ctwnmons, 111 the, motion ernpowering chair to seh^ct, 

071 

pToc(*diire on consideration of in either House, 720 
Appeal Committee, House o! Lords, of tlie, appointment and duties of, 642 
appeal, IJou^e of Isolds, to the, (I'lsistunce of nautical assessors on, 618, 049 

lailuie to lodge I'ase on, elfect ol, 645 
prucedure on liHlgtiient, 643, 64 L 
• * setting down, 646 

where separate cases lodgnl by 
different lespondcnts, 616 
8t‘CUi’ity for costs on, requirements, 016 
Appropriation Accounla, reports un, duty of OoinptioUer and Audi tor-Ceueral 

as to, 777 

submission to Comptroller and Auditof'Ceneral, 777 
Public Accounts Committee, 777 

Bill, nature of, 775 

army and navy eslimate.s, division into votes, 76K, 769 

ofticer, disqualification of, as member of Pail lament, 660 
arrest, extent of membcis* privilege as to freedom from, 779, 780 

persons immune from when appealing before either House, 781 
assent of the Crown, necessary to Acts’of Parliament, 616 
ballot, precedence of private members’ bubiiiess m the House of Commons, 67o • 
baukiuptcy, disqualification of peer for seat in Parliament 011 , 622, 633 

member of the House of Commons, of, power to fill vacant seat 
oil, 789, 790 

bankrupts, disqnalihcation of, as mcmltcrs of Pailiaiucnt, 668 
Bill, Oovi'iunieui, see lioverniueut Bill 

Bills, classification of, 702 • 

private, see private Bills 

piovlsioiiul order confirmation, see pro^’is'onal order Confirmation Billa 

public, see public Bills 

readings of, in the House of Commons, 663 

Lords. 628, 620 

Black Rod, appointment and of, 631 

duty of, on opening m Parliament, 692 
** Blue Paper,’* contents of, issued m the House of Commons, 670 
Board of Trade, when plans of proposed works must iie deposited Vfith, 733 ^ 
bond, nature of, into which parliamentary agent ipust enter, 729 
• Budget, committee dealing with the, 774, 775 

financial proposals of, how carried, 775 
speech, information given in the, 774 
business, House of Commons, of the, cl^sification of the. 663 

regul&tiou of the, 663 

» , * "Lords, ^f the, order of, 635 • 

public, coixs^c^ation by the House of Commons, 677 « 

hye-pleclioiis, formal introduction of members elected at, 691 
casting vote, Speaker or Chairman in the House of Commons, of the, when 
given, 672 

Uertifleate, Speaker, of the, as to money Bills, natuie of, 776* 
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certiorari, removal of indictment of poet by writ of, Gr>3 

Chau man of Oommitteea, House of Commons, in the, rastin;; vote of, f»72 

nomination of, 711 
l^ords, of th€i, appointment of, G30 

duty on a division, 633, 63li < 
procedure in absence of, 
630 

salary of, 630 

Sol net Committee of the House of Commons, of the, appointment 
of, 683 

■Ways and Means, of, appointment and duties uf, 6(36 

salary ot, 666 

OiaiiecUor of the E-xoliripier, intorination given in the Kudgel speech by the, 
774 , ’ 

('hiItem Jiundri'ds, eileot of appointment of menibor to Stewardship of, 662 

how acceptance of offii’e of Stewaid of effectcd, 662 
City of Ijondon, claim of members for, to particular seals in the iJouae of 
(Commons, 672 

civil service estimates, classes of, 769 

division into votes, 769 

pension^ no ilistjuahticalion to holder meinher of Parliament, 
668 

claim, title of honour, to, practice jelating to, 641 
clauses, amended, <ioiisi derail on of, 713 

amendments to, pioci'duK* in both 11 oum*s ;ts (o. 713 
clergy, disqualihcation <>t, as incnibcis f)f ifonsc i»J ('unnimns, G~t? 

Clerk Assistant, House of Tj<iids, of the, Jijijioinlriieiit ot, (331 *■ 

House of (''oniriioij*.’, of the, how apifointcd, 667 
of the fUiJj'uueiil.s, .i}}]>oi])tiiient anil position of, 630 

duly of, when the Soveieign prorogues Parliament 
m pcison, 7l)d 

Cleika Assistant, House of Conuiions, of the, appoint merit of, 667 
closure, how put in the House iif (knninons, 676 
colonial posscssious, eoiitiol of, by the Jin]ieiial l*:nliament, 616 
command jiapeis, nature tif, OIK 

(.'unimissioners, inquiry into opposition to Scottish, provj'.ioual oi<ler, 761 
committee, both Jlouses, ol, lecoinmit.nieut of public Ihll to, pi oced uie, 715, 
7U» 

Committee for Privileges, Jhmi»e of OoiiiTnons, of the, appointment and povveis 

ol, 686, 687 

Holds, of the, appointment and dutic.s of, 

641, 642 

practice on claim to title 
of honour, 611, 642 
when Jrisb jiecr's light to 
vote IS suhiiiitted to, 627 

, committee, House of Commons, procedure when resolving into, t>65, 712 

Lords, procedure when resolving into, 637 
Committee of Selection, House of Lords, of the, duties of, 642 

reference of unopposed private Bills to, 730, 761 
• Supply, close of siitingH of, 773, 774 

duties of, 771, 772 

preliminary motmn before going Into, 772 
procedure in, 7*/2, 773 

where sitting intenupted, 773 
rules of debate governing fliscussiou in, 773 
sittings of, 772 

committee of the wh5le House of Commonfi. procedure on going into, C66, 

712 

purpose and constitution of* 
666 

• * Lords, when Bill referred to, 708, 709 
CommiUee«of Ways and Means, duties of, 771, 772 • * • • 

embodiment ^p^lutioiis of, in I'inanco 
Bills, 776. 7n5 
function of, 774 

resolutions of, procedure on, 774 
sittings of, 7i2 
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Committee, Private Bills, on. appointment ni, 6ri8 
committee stage, actual procedure in both Houses in the, 713 

House of Commons in the, conclusion of, 712, 713 
mohon fo report on, in the House of Lords, 709, 710 
public Bill, m the House of Lords, of, notice of, 708, 709 

pifactice as to, 708. 

709 

of, motion as to in the House of Lortls, 709 
report of the, in the House of Commons, 712, 713 
committee, standing, on Scottish Bills in the House of Commons, 711 

to prepare reasons, appointment and duties of, 610, Oil, 721 
committees, FIousc of Commons, of the, classification of, 682 

blandiiig, in the House of Commons, what are the, 711 
commoner, introduction on appointment as Lord Chancellor. 691 
commons, appointment of select committee of House of Commons on, pur¬ 
pose of, 685 

companies, special standing oidcrs where Bills promoted bj, 738, 739 
submission of Bill to shareholders when promoted by, 

Consolidated Fund Bills, nature of, 775 

fixed chaigca not requiring parliamentary sanction, 767 
coiiKtitiition, rarliament, ot, 616 

contractors, Government, disqualification as menihcra of Pailiaineut. 6.5S, 650 
convicted felons, disqualification as members ot Parliament, fi.**?, tir»8 
corrupt practices, disqualification of pertons guilty of as inembci'i of Parlia* 
nient, 657, 658 

co^bs, private Bills, relating to, taxation of, 745 

beciirity tor, on appeal to the House ol Lonls, requiienientb as to, 61o 
Counsel. Pailiainentary, eee Parliamentaiy Counsel 
counting out. House of Commons, the, procedure as to, 668 
Court of Appeal, ronbtitution of the House of Lords as a, 613 
criminal oftcnce, members not privileged fiom arrest ni respect of, 780 
eios^-apj»eaIs Ibnise of Tjordh, fo ilie, practice on lortging, 641 
(Vown, as.sent of the, necessary to Acts of Paibanienl, 616 

commuujc.itinii between Parliament and the, methods of, SoO Snf 

iicecsMiy for, SOO 8 l)t 

from Parliament to the, method of, 802, 80.3 
control of FaiLament over the, mothods by which ellfcted. 617, 618 
demise of the, as affecting Parliament, 698 

meeting of Parliament after, 698, 699 
grant of money to, function of the House of Commons as to, 766 
office of profit under, disqualification of holder as member of Parlia¬ 
ment 659, 660 

pension, disquaUficatiou of person, holder as member of Parliament, 658 
power of, to adjourn both Houses of PaiLament, 699 
summon Parliament, 687 
property, introduction of Bill relating to, 703 

recommendation by the, when necessary to giants, 76? • 

reply to message from the, means of in each House, 801. 802 
death, member of the House of Commons, of, power to fill seat on, 789 
debate, House of Commons, in the, rules regulating, 678 , 

scope of, 678 

Lords, in the, rules regulating conduct of, 636, 637 
delivery of judgment, HouscnWI Lords, in the, lio\y usually given, 619, 650 
demise of the Grown, as affecting Parliament, <198 • 

Deputy Chairman, Committees of the Hoube of Commons, of, appointment of, 
666 • 

« Speaker, House of Cunynons, of the, 666* 

Speakers, House of Lords, of the, appointment and precedence of, 629, 
630 

disorder, House of Commons, in the, power of the Speaker to adjourn the 

• * House on, 680, 681 

• . * • what amounts to, 080, 681 

disqualifications as mcftiber of Parliament, 655—661 • 

dissolution, appeaft^ tBc House of Lords not affected by, 647 
Parhament, of, modern practice as to, 702 
distribution of scats, House of Commons, in the, 655 
divisions. House of Commons, in the, announcement of, progodure. 672 

locking of doors during, 672 
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diYisions, House of Cummoni, in the, raode of takinj;, 671 

pow^r of Speaker or Chairman where 
vexatious, 671 
when invalid, 668 

Xoids, in the, procedure on, 633, 634 

when Lord Chancellor takes part 
‘ in, 629 

when taking place. 633 

divorce Bill, provisions of standing orders relating to, 761 
special procedure relating to, 761, 7b2 
di^ft order, Scottish piivate Bill, as to, deposit of, 763 

report on, 763 

election, Irish peers, of, procedure on, 726, 727 
Scottish peers, of, certificate uf, 720 

to sit in Parliament, 614, 613 
electric power Bill, consent necessary to promotion of, 731 
emergency grant, procedure as to, 770, 771 
e&tatu Bill, atteuflaiica of consenting parties to, necessity for, 7G0 
consent necessary to an, 733 
examination after first reading, 76^ 
procedure on presentation of petition for an, 730 
report of coniinittoe on, after rrftMeuce to Kxannners, 7G0 
when niay be read a first time, 7<'>0 
estimaics, army and navy, for the, division into votes, 76S, 709 
by whom ptciiared, 768 

civil service, divi.sion info xoles, 769 ' 

expense of undertaking proposed by Joc'al Bill, of, when to bo 
rti pr»site<l, 731 
form of vote in the, 769 

Mibmission of, to the House of Commons, 768 
supplementary, nature of, and when presented, 769 
votes on account of. practice as to, 769 770 
Examiners, petitions for private Bills, of, appointment of, in both Houses;, 

740. 741 

Bills referied to before second 
reading, 742 

ceitificate and report of, 741 
duty as to estate Bills, 760 

making reports, 742 

excess grant, when spending depaitraent miift apply for, 770 
executive Government, control over action of, by Parliament, 617, 618 

rfifect of practice and procedure on control of the, 617 
methods by which control*of, effected, 617 
expulsion, House of Commons, from the, effect of, 787 

powers of the House as to, 787 

fees and charges, relating to bringing m and passage of private Bill, 745 
felony, disqualification of persons guilty of, as members of Parliament, 657 
finance Bills, embodiment of resolutions in, 776, 776 
procedure on introduction of, 776, 776 
finance, position of the House of Lords as to measures not purely of, 796 

of, 795—796 

relation b^jtween both Houses as to, present practice, 797 
financial yiy^r, when terminating, 769 
first reading, VIivate *6ill, of, 716 

provisional order confirmation Bill, of a, 746 
^ public 4Jill, of a, in the House of Commons, procedure, 706 

• ^ Lords, procedure, 706 

front benches, House of Commons, in the, custom as to occupation of, 673 
gasworks Bill, consent necessary to promotion of, V31 

General Comiiutteo on Railway and Canal Bills, reference of Bills to the, 751 
Government Bills, drafting of, 704 , • 

introduction of, in the House of Commons, procedurt;, JOG,* 
• 706 • 

precedence of, in the standing cOm&fttees of the House of 
Commons, 711 

business, precedence of, in the House of Commons, 666 
c<^tractors, disqaali/icaiion of as members of Parliament, 658, 659 
grants, oatuxe of, sanctioned by the House of Commons, 770, 771 
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hearing ot causes, House of Lords, in the, usual sittings (otr, 640 
h<!rcditaxy peers, creation o£, 622 

introduction of, 689 

holders of office, nature of disqualihcation of, as tnomhors of rarli ament, God 
honours, restoration of, procedure on introduction ot It»Its loi Liu*, 727 
House of I2ummuns, acceptance of amendments by the, 798 

access to the Sorereigii by the, 78r> 
address to the Crown from the, piocediiie, 80t 
adjournment of the, inotiuii for, on question of urgent 
public importance, 677 
adiiiissioa of strangeis to the, 781, 78!i 
appoint ment and duties ot the Select Ooiniiiittee on 

Standing Ordeis of ihe, 
powers ot Ciuonuttee fur i’livilrgcs, 
680 , 687 

pn»c»'din(* of a select connnittce, 682, 
68:i 

of Kitchen and |tefieshmeiit Ileoins (\im- 
mittce, 685 

Belect (.ioimuiLlee on (\>mmuns, pmpti.u 
of, 685 

appointment of Hei usiiit-at-Aiins, 667 

Speaker of the, 66:i 

p-ttrTulancc at tin* House of holds on opening of aessioii 
by the King in person, 692, 695, 696 
cluiin of rights and privileges by the, C95 
<‘lassi1icatioii of committees of the, 682 
conduct of business of the, 663 

consideiatiou of repoits of select coirnmitlees of, 683, 

consululiun and duties of the Public Accounts Com¬ 
mittee of, 681, 685 
of, 655 

control of public money by the, 793-—790 
days and hours of meeting, 673 

demand of privileges by llie Speaker, custom as to, 779 
disagreement with iioube ot l^ords' auu‘ndineiitb, how cum* 
inunicatod, 799 

dL*>qaaliiications for membership of, 655 

distribution of scats in the, 655 

divorce Bills in the, procedure relating to, 762 

duties and position of Speaker of tin*, 661, 665 

entry and ret it einent of Speaker ot the, procedure, C73 

estimates, submission to, 768 

expuloion from, effect of, 787 

power of the House as to, 787 
Paiance Bills m the, procedure on lutioductlioin, »775, 
776 

hnaneial privileges of the, effect of htnet insistence of, 
797 

function of, as to granting of money to the Ctown, 766 
giant by, requiring the Kaiiction of the Crown, 766, 767 
intcnupti^ of business of the, time fo^ C73, 674 
judgiueiit of the, how obtained.*668 • 

limits to the jurisdieLion of, 681, 682 
locking the doois of, during dicisioii, 672 
mode of taking divisions in^lhe, 671 • 

motions lie the, piocedure, 668,^69 

when cannot be anticipated, 669 
irregular, 669 

obligation of members to attend sittings of the, 673 
orders made in the, on resumption of sittings after the 
• Ring's Speech, 697 • 

• • pcactice of the, on notice of a subslantive motion, CC3 ^ 
precedence of Government business in the, €74 * 

private members' business, 674, 675 
principal permanent officials of, 667 
private Bill, when set down for bearing fli the, 747 
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House of Commons, privatP4)U8ine*^s in the. when tahen, 674, C75 

privileges peculiar to ifa constilutioa, 787 
procedure ju the, on first day of Parliament} 693 

going into committee, 665 
second day of Parliament, 694, 695 
on impeachment of individual by, 650—562 
where Bills originate in the, 799 
puhbc Bills, committee to which referred to in the, 710 
introduction in, procedure, 704—70G 
petitions to the, who may present, 575, 676 
publicaliun of iirooeedings without consent of, offence, 
783. 781 

^impose mid eonstilntion of committee of the whole, 665 
ipi(••‘turns 111 the, provisions as to notices of, 677 
quoium of the, nunibei constituting, 668 
resuiu}>tion of sittings of the, aftei the Speech from the 
Thionc, time of, 697. 698 
fulcs of debate in the, 678, 679 

etiquette and behaviour in the, 680 
salary of member of, 655 

select ion of aniciidmonis by the cli.iir in the, procedure, 
ku\ 

standing committees of the, procedure in, 711 
vacant seat, in, power to fill, 788, 789 
when menibcis formally introduced, 691 

piocecding to the orders of the dav, 677, 67^8 
second .^ipeecli permissible in tlie, 679 
writs for election of members of, issue of, 68S 
XiOrJs, ,Kldfe'?s to the Clown from the, pioccdurc, 804 
adjournment of the, practice on moLiou fot, 635 
admission of strangers to the, 784 
aiipeal to the, proceduie on lodgment of, 613, 644 
appellate jurisdiction of the, 643 

appoiuUnent and duties of Standing Orders Committee of the, 

743 

of Bp<}akcr of, 629, 630 

attendance of judgiw at the, power of the House to require, 
617, <i4H 

biinkrupti-y as disqiiablication fur scat in, 622, 623 
busiiKSSs of, order of, 635 

where and how transacted, 628 
cast mg vote, none whore division equal iii the, 634 
composition of the, 619 

cons]delation of new clauses to public Bill in the, mode of, 
714 

constitution of, as a Court of Appeal, 643 
division of business transacted in the, 633 
divi<$]on8 in the, how regulated, 633, 634 

divorce Bills prcjacnted in the, procedure relating to, 761, 7G2 
iinancial measures, position with regard to, 794—796 
impeachment wiihin original lunsdicliun of the, 650, 661 
insistence on amendment by the, effect of message as to, 799 
introduction of Lords SQ’Adual into the, 691 
•» peers into the, 690, G91 

the Prince of Wales into Ihe, 691 
Loqd Chancellor os Speaker of the, 629 
minutes of proceedings of the, piovision as to, 632 
ino*;cy Bills, jmwers as to, 776 • 

motion as to committee stage for public Bill in the, practice 
as to, 708, 7U9 

motjons ID the, proyisions relating to, 632, 633 
Offices Committed, constitution of, 642 , 

' duties of, 643^ * • * 

personal prirate Bills, origination jn /<1 k, 758 
precedence and place in, 624 
principal permanent officers of, 630 
private Bill, procedure on in the, 756, 767 
pririleget in relation to the constitution of the, 785, 78G 
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PARLIAMENT— oontinued, 

SoOfie of Lords, privileges peculiar to members of the, 785, 786 

proccduic after report of committee on public BUI, 716, 717 
111 the, on opening of Parliament, 692 
on attendances of the Commons at the Bar of 
the, 692 

carnage of public Bill from the Gomiiums to 
the, 610, 620 

public Bills after committee's report hv, 716 
third Trading of public Bill in the, 719 
v\hrn resolving into committee, 6.'I7 
ivheie Bills originate in the, 798, 799 
piovisional order coulirmation Bill iQ the, procedure on, 
756, 757 

pnblie Bill, when rclVncd to a committee of the whole, 
708, 700 

pnbUcatioii of piocccdmgs without jieruussion, ofTcnce of, 
788, 781 

putting the qupstnm in the, matters'decided by, 633 
questions .ind millions, how jiat in the, 629 
quorum of the, what constitutes, 633 
I emulation of onlcr and debate in the, 636 
resumption of sittings after the iSpecch fiom the Throne, 
time of, 69fi, 697 

right of peer to protest against dcci.-sinns, 63*1 
presenting petition to the, 635 
fsccret commit Ices of the, when appointed, 639 
Select Oonirnittec of, purposes for which appointed, 037, 638 
fait lings of the, prcJmiinaries to, 635 

usual days for, 635 

voting by pioxy in the, diseontinuance of practice, 7S6 
who IS emtitled to sit m, 622, 633 
hybrid Bill, Bill relating to Crown property introduced as a, 703 

cunhideiatioii of, by select cumaiittcc of the iluusc of Commons, 
681 

nature of, 703 

impeachuicjiL, delivery of judgment on, 652 
drawing up of ariicle^s of, 651 

original jurisdiction of t,he Jfousc of Loids in, 050, 051 
position of Lords and Commons in an, 650, 651 
procedure where motion foi, agioed to, 65J 
right to institute proceedings by way of, 651 
trial on, prooexlure, 653 
who may be the subject of, 051 
indictment, peer, of a, practice on, 653 
iiifanls, disquali heat ion of, as members of Pailiament, 651 
tn forma paujyeris^ petition to sue, on apjieul to House of LoiJs, procedure, 
6J6, 647 

information, how obtained liy Parliament, 618 

insanity, momher of the House of Commons, of, power of the House to fill 
vacant seat on, 788, 789 • 

interruption, business of the House of Commons, of, time for, 673, 67*1 
Irish peers, number and mod«^f election of, (>36, 637 

privileges of representative, 624, 625 • , • 

procedure on equality of footing in election of, 627 
joint address, Parliament to the Crown, from, proi'cdure, 803 

committee, committal of Scottish continuum Bill of piuvisicnad order to, 
effpnt of, 765 ^ w 

of both Houses, crinsidoration of a T&ill by, 765 

duty of parliamentary agents where Bill 
preferred to, 764, 765 

procedure on consideration of private Bill 
by, 764 • 

reference of private Bills to, procedure, 752, 
753 

when decision on private Bill arrived at by, 
766, 766 

ComniitteeSi how appointed, 640 * 

practice governing procedure on, 6i0 
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joinc' committees, purptiscs of appointment, 639, 640 

time and place tif meetin;y of, 640 
Journals, House of Commons, of the, compilation of, 631 

Lords, of the, naiuie aud compilation of, 631 
judges, attendance of, at the House of Lords, right of ibo House to require, 
647, 648 

disqualification of, as members of Parliament, 650, 661 
procedure when question submitted to attendant, by the House of 
Jjords, 617, 648 

reference of estate Bill 1.o, pr(x*edure, 759, 760 
Jndgmciit, delivery on impeach men 1, 652 

House of Lords, in the, how given, 619, 650 
peer, against, consideiatiou aud delivery of, 651 
juiisdictioii, House of Commons, of the, hnuta to the, 681, 68? 
piiy seivirc, exemption of members of both Houses fiom, 680, 681 
King’s S]ieech, toe Boyal Speech 

Kitchen and Beheslimeut llooms Committee, House of Commons, of the, 
appointment of, 665 

lands, procedure on introduetion of Bills for the xcbtoiatiun of, 627 
legislation, division into groups. 725 

Jettert> patent., termb of, creating Jjord of Appeal in Ordinaly .a baron, 628 
local authcntiet, deposit of private Bill with, when nece^,■^alv, 78t 

authority, consent of, nccessaiy to piomotion of Tiamw.iy JUil, 73tt 7.*I 
Bills, nature of, 727, 728 

Loral Lfigislatiun Oomniittec, formation and duties of, 752 ^ 

Vx'al latefi, relinquishment of piivilege^s by House ol t^omnions as to, 798 
Loudon County Council, procedure on introduction of money Hill by, 737, 738 

special standing orders relating to Bills of, 737 
738 

Lord Chancellor, as Speaker of the Ttouse of Lords, 629 

duties of, on the fir^t day of Pail lament, 692 
duty of, on a division, 633, 631 

prorogation of 1 Parliament by the Sovereign in 
person, 700 

Introduetion of commoner when appointed as, 690, 691 
pout If m of, in the Hfmsc of Lords, 629, tiBO 
jfroiogation of Parliament by, pioceduie, 700, 701 
Speaker of House ol Jiords in absence of. 629, 630 
Ijord of Appeal in Ordiiiaiy, appointment and rights of, 628 

creation of, as a baron, ieims of letters potent, 
628 

Lords f‘omnusMoiirrs, when Royal Assent signillexl by, 723, 721 

Loids Spiritual, absence of. when judgment delivered in trial of a peer, 621 

appointment and constitution of, 619 
duties of, 622 

intioduction of into the House of Lords, 691 
number summoned to Parliament, 620 
places in the House, 621 
jiriviieges extended to, 621 
time for which se.it held, 620 
vacancy among the, bow filled, 620 
when summoned to the l{;iaX of a peer, 621 
Temporal, classification of, 622 * 

lunatics, disqnhhfication of, as members of Parliament, 656 
member, House of Commons, of the, custom as to place of, seat, 673 

» introduction of Bill by, practice as to, 

706 4 

'naming a, power of the Speaker as to, 
681 

obligation of, to attend sittings, 672 
fcpbwer of Speaker to order with4iawal ^ 
of statement by, 6^ • * 

retirement by, ^athods of, 661, 662 
when called upon to address questions, 
676 

messages between the Houses of Parliament, procedure as to, 706, 7Q7. 

• when sent, 70Ci 

Ministry, tesignation of, how effected, 618 
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^nutfls, proceedings of the House of Comthons, of the. provision* as to, 66T, 

Lords, of flipj provision for dramng 
up and piiiiling, (i32 

monel ary deposits, promotion of privjitc Bill, on, by and to whom made, 736 

when be made on promotion of pnvutc Bill, 735--737 
money Bill, drfinition of, 77r» 

duly of Rpeafccr under the PariAct, 1911, as fo, 722, 723 
indoThcment of fipeater’s certificate on, 770 
power of the House of Lnids as to, 770 
firnccdure on yiromotion by Lonflon Counly Council, 737 
motion, House of Commons, m the, at bopnninp; of public business, 078 

cnipowciing chair to select amend men ts, 
071 

nollcc Tccjiiiied on, 659. 070 
jiiocrduie rcbitiii|r fn, 00H 
when cannot be anticipated, OfiO 
iTrcRuljir, 600 

Lfird^s, in thn, pr*^>'isions iclatini^ to, G32, 033 

to KO into < omniittec, foi, effect if earned, 7tt9 
namo Bill, natnip of, and prcM'cdiiio nnidicuble to. 761 
nanitii" a incmlior, powrr of the Speaker to, G31 
Xaluialis'ation Bill, nature of, 7t>l 

n.jiilical :i'*M*ssors, assistiincc of, <»n Ailniiralty appeals. 018, 019 
navy an<l army estimates, divi-.ion into votes, 70s, 709 

0 oi army, distpiahtication of officer of, as mdiilxT of Pari uu no rib, 
000 

new mcinlior, Ifoitse of Commons, of the, introduction of, G77 
I'arljamnit, procedure on sreond day of, 091 
notice, commitico sta^n of public BilJ, of, piacticc m the House of Lords 
as to, 708, 709 

d'*iK)sit< of Gazctlff un pro root ion of private Bd!, 733 
necessity for, vvheic promolcis of Bill intend to relinquish unauLhOo 
used worlvis, 731 
of eofimatfN, piotiaoii f^rr, 773 

motion, in the House of <'nmmous, yuariice as to, 669, 670 
private Bill, of, necessity for yuiblishing in the Oazrilpy 730 

yucjviMoii for giving to peisons affected l»v, <30 
fjvest.i<in U} meml»f*t i»i the House of tloriirnoiis. of, julc as to, 677 
questions 111 the IJoiisft of Commons, of, provisions as to, 077 
noticc-N, lloiisp of Lords, in llie, naf.nrc and regulation of, 632 

nccchsaiy on pioinotiou of Bill for electric pfiwr-r works, gasivorka, 

sewage woiks, and waterworks, 731 
Tramway Bill, 731 

oath of alleguaucc, members of Parliament, of, how taken, 088, 689 

penalty on sitting m IVirliarncot without taking, 088, 689 
pi escribed form of, 688 , 

offence, yiuhljcatjon of proceedings without consent, 783, 784 
ofrencr,s agrnnst the jiiivilcg('A» ot J*tir1 lament, summary of, 778 
office, nature of disqualification of holders of, members of Parliament, 669 
of profit, acceptance of nominal, as met bod of retiremem*, 662 

disfyualificaiion of holder of, under the Crown as member of 
J'nrliamenta 669, 660 

official posts, disquahtlcation of holders of, as members of Bari lament, 660, 661 
opening of Parliament, procedure on, 693 

(ippodtion, House of (Commons, in the, usual pla^c for seating the, 672 
order, Uuube of Commons, in the, mainteuaiifp of, 679, 680 * 

* when brnaeh (^miiuitled, 679, 680 

Lords, in the, how maintained, 636 ^ 

orders, Hou^e of Commons, made on resumption of sittings after the Spo^-rh 
from the Throne, 697 ^ 

• of theyday. House of Lords, of the, nature of, 633, 633 
' wlyn House of Commons proceeds to,»677, 678 

f^riiaiuent Act,* >9U, duties of the Speaker of the House of Commons under 

the, 657, 664, 666, 723, 723 
effect of amendment of Bills during progress, 722, 723 
provusions of the, 723 

*t^ifatory remedy for disputes provided hy the, 791 ^ 792 
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Farliametit, communication from, to the Crown, methods of, 802—804 
demise of the Crown as affecting, 698 

direct communication between the Honses of, methods of, 801—807 
disso^tion of, modem jnacticc as to, 702 
duration of, 702 
extent of authority of, 61C 
how const itut(‘d, 61C 
summoned, f»87 

lapse f>f jn{ja*cding.s of, with tlie ses.sum, 701 

meeting ot, on demise of the (Vown, CUH, fi99 

messages between the Houses of, pmcetluie as to, ROC. 807 

when sent, 806 

opening of, by the Sovorcign in person, pioeedurc, 695 
, when iSomreign not piesent in person, iiiuecduie, 696 

ptooediiro of liist day of new, 692 
]irorogatjon of, 699, 700 
Tetirement fium, methods of, 6(n, 6<)3 
second day o\', procedure on, 691 
suiTimomug of peers by writ, to, 6H8 

parliamentary agent, duty of, where bill refer ted to loint erunmittre, 751, 755 

liability of. on violating the. luloa and jiractiee of Farlia- 
ment, 729 

nature ol work pei formed by, 729 
ipialiflealions of, 729 

rarliameniary Counsel to the Ticasury, duties of, 709, 701 ^ 

when private members’ Bills super¬ 
vised by, 701 

jiceuniary interest, .lis.illowjiiee of vote of member of Commons on aecoiirit 
of. 671, 672 

* penalties, rclinquislinir'nt by House of Commons of privileges as to, 

797, 798 

pecis, disqualihcation of, as members of House of Commons, 656, 667 
lioieditary, how eicated, 622 

introduction of, 689 
newly created, introduction of, 689, 690 
practice on indictment of, 659 
representative, iiitj*oduetion of, 689 
right, of, to claim access to the Sovejejgn, 785 
sci’oiid speech in sonic debate bv, when may bo made, 697 
suinnioiung of, to Porliaiiient by writ, 688 
Inal of, eoiisidoration and ileliveiy of judgment on, 651 
dale of, how’^ fixed, 659 
extent of right, 653 
})roee.cJurc ot, 651 

prnaitv. Mtl.ing in the House of (/ommons witliout taking the oath of allegiatire, 
oii^ 689 

pension. Crown, disquaJifK’otion of holdci of, as member of rarlianumt, 659 
persmial Bills, not me of, 729 

petition, alleged disquohUcaUon of member of the House of Commons to be 

• raised by, 666 

estate Bill, for, procedure on presentation of, 769 
House of Lords, to the, light of pety^nresenting, 695 
in eonficction wi^^h appeal to the House of Lords, lodgment of, 616, 
617 

private Bill, for^ examination of, 741 

• prelimiiiaries to presentation, 721 

or TO visional order ronfirmation Bill in opposition to, 
piwedure ae to, 747-'749 

to sue Tw formd pauperis m the House of Lords, procedure as to, 
646, 647 

petitioners, against private Bills, locus Hcsndi of, 749, 750 

• procedure as to disputed loclU sfaudi of.'m • 

both Houses, 749, t60* • 

po^kesAions, colonial, control by the Imperial Parliament, 6l«i 

prayers, House of Lords, in the, duty of the Lords Spiritual as to, 623 

procedure as to, 635 

Prince of ^Vales, introduction of, into the House of Lords, 69X 
private Bills, amendcn«ml of, effect on progress of, 757, 758 
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priyato Bills, appointment of commit Ices the House of Commons Oft, 

• decision of joint committee on, wlien arrived at, 755,756 

deposit of printed copies of petitions and, piovisioii* for, 733, 

731 

deposits to he made at the House of Commons in respect of, 733 
division into groups, 727, 728 

Exaiiinieis of petitions for, appointment of, in both Houses, 
740, 741 

ft*es and <harges incidental to introduction and passage of, 715 
liis>t reading of, 746 

JieuTijig of parties to, hefoip j'oint eoniiniltee, 755 
Jilt] 0(1 net ion into each Jfonse, Jiow selection iiiade, 744 
jnoiM*taiy di’poMts on piouiotion ol, by and to whom made, 

I .}5— loi 

natiue unci pKX'cdure relating io, 7<J2, 70.3 
necessity toi publishing iiolu-e ol. in the Gazette, 730 
non-coinpliunce by pioinotcrs witu standing onhus, etfect of, 
711 

opposition to second reading of,*in the House of Commons, 

717, 748 

in the House of Lords, pioco- 
durc, 717 

persijnal, or jgi nut ion of, in the House of Loid'^, 758 
pioi'Odine in both Houses as to, 759 
j>etitions against, jnocednre iis to, 717, 748 
prucLce and jirocedure jelating to, 728 

after passing one House, 711 
in th(‘ House of liuuls, 7r>(i, 
757 

where promoted bv coin- 
puny, 731, 738, 73y 

preparation of plans and sections of woiks to be couslinoted 
under, 732, 733 

jniblieution (»f, iii local ncwspapci, 730 

lereieuce to eoninut.tec when unopposed in the House of Tiords, 

750, 751 

K^caniiner of petitions for, procedure on, 713 
joint committee of both House-^, procedure, 753, 
764 

refusal <jf committee’to dispense with standing orders, effe(*t (»f, 
V43, 744 

icpoit ol. to the House by joint coinniiliee, 756 
^)cottlsl], introduction of, in lieu of draft ordci, 763 
piocedure applicalilc to, 7G2 

second reading of, when set down in the ITonse of lairds, 
716, 747 

service of applications and notices relating to, provision for, 

732 


submission to the other House after passing one House, 712 

supervision by the Parliamentary Counsel, 704 

suspension oi, over a prorogation or dii^solutiun, practice as to, 

7(i‘> 

I ' * 

taxation of^^ts relating to, 746 

lluid reading"!II the House of Lor^s, when wdered, 756, 757 
business, day on which ballot as to, held in the House of rommons, 676 
House of Cumnion.s, lu the, wli^n taken, 074, 075 
member. House of Commons, of the, precedence of business of, 674, 
676 , ^ ^ 

privileges, cla-'isificatioii of, 780—783 

constituliun of both Houses in respect of, 777 

House of Commons, of the, appointment and powers, committee of, 

• * 086, 087 

• claim of right arid^by the f^peaker, 604 

, . * Speaker us guardian of, 664 

nature of claim of each House to, 778 • 


origin of, 778, 779 * \ 

proceedings for enforcement of, in botl| Houses, 790, 791 
proceedings of Parliament, lapse of, with the session, 704 
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— coniinued, 

progi'^s, motion Lo report, cff'-ot of, 712 

when moved, 773 ' 

reporting, in the House of Coimuons, practice as to, 7l2, 713 
proiogatiou, appeal to tiuusc of Lords not aflceted by, til7 

by Loid (’lianceJlor and Lorrls CouimissioiiLM^, 700, 701 
duty of Loid Cbuiiccllor on, 70U 
elTec't of, 701 

]towel to lill vacant, scut in the Kutis'e of Commons daring, 789 
jnocedure as lo, tiitO ^ 

when bv Sovereign in peison, 700 
protect, TTouse of Lords, in tJie. ext<*nt of right ol ineiiibcr to, G34 
piou-sitijial oidul cuiifaiujaljou Jbils, ampudmeiit of, ctlei-t on pK»L*rea.s of, 7o7, 

758 

appointment of comniiftees of, 777 
fiist reading of, VIO 

iiaUiie and jiroeetiuie ndattng to, 7n3, 740 
}>eiliiou agaiusl, prui'eiUne as to, 717, 748 
pjoeediire alter passing one House, #14 

111 1h(^ House of Luids on, 756, 
7f>; 

Bcotland, parhament'irv sanction necessarv to, 7(51 

fiiibiin'Sion of eontinning Hill ielating to, 705 
public accounts, ainlit and examination ot, 77(5, 777 
J'ublic Accounts OomiiutWe, constitution and duties of, 681. G85 
putdic Hill, aiiiemltiienls to clmihea of, prfK’cdiire as to, 713, 714. 720 

coiisidciation by committee of both f louses, pi need me, 715 * 

House ol Lords on r<‘port of eoiuiuitu'c, 71fi, 717 
of ainciKJiiuMit.s of, after repoit stage, 717, 718 
new clause ot, lu the Jluiise of Loids, mode of, 
714 

course open to eithei House on ainendnient of, 721 
distributiou aniuiigbt siaiKlilig coinmiLtecs of the House of 
Commons, 711 
drafting of, 704 

first reading iii tlie Hou'^c of Lords, proccilure, 705 
introducUou in the House of (^uminuns, 705 

Lords, piactice as to, 704, 705 
nature and procedure Tclating to, 702 
printing and preservation of cojiies of, 725 
publication of, 725 

lecoinmitment to conimittcc of both Houses, how motion adopted, 
715 

iciiort of. from select or joint roimnittce of both houses, 715 
thud reading of, jiioctduie in the lloube of Cotntnoiis on, 719 

Lords on, 718, 719 
where not amended by either House 
, after, 720 

when referred to a comnnttpe of Llie whole House of Loids, 
708, 709 

business, consideration of, by the House of Commons, 077 
departments, control of Parliament over, 617 

money, control of, posiUou of rji® House of Commons aa to, 792, 793 
privileges claimed by the Hoij^t* of Commons as to, 792—794 
Public Petitions Committee, House of Commons, of tin', appointment of, 685 

jiractiee on presenta~ 
,, tion to Uie, 675, 676 

* restnolions on epewh 

on iniruduetion, 076 
- who may present to 

the, 6*75, 696 

public revenue, Introduction of Bill crating charge on, 759, 766, 767 
publtcation of proceedings, power to prohibit, 783 ^ 

practice as lo, 783, 784 • 

patting the question, House of Lords, in the, decisiou of .matiars by, 633 
c|hesti<iR8, House of Commons, iii the, provisions as to notices of 677 

to members, regulations us to, 076, 677 
quorum^ House of Oomr/ona, of the, number fovmin?. 06H 
' ' liur^, of the, what constitutes, 032 
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Railway Bill, when monetary deposit ma|]: be made on promotion of, 73& • 

• Reading Cleik, House of Lords, of the, appointment of, 631 
readings, all Bills, of, submission to House of Lords, 620, 629 . * . 

recognisance, nature of, into which parliamentary agent must enter, 729 
report, Commissioners on inquiry into opposition to Scottish pronsional order, 
ol. ^oct of, 764, 765 

committee, of, consideration of public Bill aflei, 716, 717 

draft order as to Scottish private Bill, on, procedure, 763 

judges upon an estate Bill, of, effect of, 759, 760 

private Bill, of, when made by joint committee, 76B, 7B6 

Select Committee of the House of Commons, of the, provisions as to, 

683, 681 

Lords, of the, procedure as to, 639 
stage, public Bill in House of Commons, of, procedure on, 716, 717 

Lords, of, conclusion of, 716, 717 
of, how considered, 716, 717 

procedure as to amendments, 717, 718 
resignation of Ministry, how effected, 618 

icistitntion of blood, procedure on introduction mf Bill for, 727 
restoration of honours, necessity for Sovereign’s signature to Bill for, 7?7 

lands, procedure on introductiuD of Bills for the, 727 
rights and privileges, classification of, 780—783 

consUtution of both Houses in respc^ct of, 777 
nature of claim of each House to, 778 
origin of, 778, 779 

Royal Assent, bow and when signified, 724, 725 

procedure where by Lords Commissioners, 724 
when given, 723, 724 

by Lords Commissioners, 723, 724 
public Bill ready to receive the, 721 
Prerogative, purposes for which used, 616 
Sign Manual, communication by the Crown under the, 800, 801 
Speech, procedure on reading, 696 

prorogation of Parliament, on, procedure as to, 700 
rules, House of Commons, of the, etiquette and behaviour, as to, 680 

Speaker as interpreter of, 661, 665 

Scotland, confirming Bill of provisional order relating to, effect where com« 
mitted to joint committee, 765 
peers of, number entitled to sit in Parliament, 625 
private Bill lelatug to, deposit o| copy, provision for, 761 

driift order, 763 

introduction in heu of draft Bill, 7G3 
legislation for, procedure applicable to, 762, 763 
provisienal order relating to, inquiry on opposition to, 764 

necessity for parliamentary sanction 
to, 764 

submission of confirming Bill as to, 
765 

Scottish Bills, standing committees on, in the House of Commons, 711 
peerage, list of, procedure on calling over, 625 
peers, grant of certificate on election of, 626 ^ 

mode and place of election of, 625, 626 * • 

privileges of rcjffesentative, 624, 626 
vacancy^[^-Apresentation of, how fillc(], 626 
second reading, postponement of, how obtainfid, 707* 

private Bill in the House of Commons, of, opposition to, 747 

when set down, 
747 

•f, opposition to, 747 
when set down, 746, 
7 ^ 4*7 

procedure on in Jboth Houses of Parliament, 706, 707 
where motion for opposed, 707, 708 
, ^ * unoppomd, 707 

Secretary for Sdbtland, duty as to private toS, 764 ^ 

i^ue of provisional <Mer by, 764 
security for costs, appeal to the J^OQse of LoidsVs, justifying, 646 

\ xqgaixements as to-. 645 
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security for costs, apiiciil to the ITonae of Lords, on, sufficiency of, 646, 646 
Bclcct committee, both lloui?£s, of, appoinlracnt of, 715 

consideration of public BiU by, procedure, 

714, 718 

prococluio in, 7J5 

House of Commons, of Uie, ai)pointment of Chainufuj, 083 

under standi ug* 

oitiers, G85 
compobiiion of, (!S13 
consideration of report of, 683, 

681 

hybrid Bills, 
084 

on commons, purpose of ap- 
jxuiitiuent, 08tj 

piocedure legulatiug sittings of, 
083 

pnifio^o of appointment of, 082 
Lords, of the, how appointed, 038 

power to auicnd tinier of reference 
U\ 038 

procedure and powers of, 638, 639 
purptises foi which appointed, 637 
038 

stupe fjf Jiiqmiy of the, 038 
when divorce Bills ictorjciJ to, 762 

Bcrjcant-at^Anus, apptnn1ineii(. ami reiiiuval cif, 667 * 

Ifouse of J..ordi-, of the, appointment and tlutios of, 631 
sessional commit let's, natoru of, 61-1, G12 

setting down, ead^o foi heaiiiig, of, on appeal to the riouse of Lords, 616 
sewage \M>rivS Hill, cunsent nccesfaary to jiromotion ol, 731 
sUaieholders, consent of, necessary to promotion of Bills by companies, 
t *iy 

Sittings, House of Commons, of the, obligation of in embers to attend, 672 

Lords, of the, preliminaries to, 635 

usual da 3 's for, 635 

solicitors, nature of parliamentary work earned out by, 729 
Sovereign, access to the, right of peeis as to, 785, 78t» 

the Uou‘<e of Commons as to, 783 
address to the, on accession to tlie Crown, 699 
Bills W'hich must be signed by the, before introduclion, 727 
opening of railianieut by the, in jicrson, piocedure, 695 
proiogatjoii of Parliament by, in person, piooedurc, 700 
Speaker, House of Cuuimons, of the, ai>pointment of, 603 

as guardian of the privileges, 601 
casting vote of, >vheu gi\en, 072 
ccitiOcate of, as to money Bills nature 

of, 776 

as to monev' Bills, in¬ 
dorsement of, 770 
conduct of, how questioned, 605 
demand of Commons* privileges by the, 
V custom as to, 779 
duui'^e.41^ 604, 605 

duty under the Parliament Act, 1911 , 
722, 723 
election of, 693 

confirmation of, 694, 695 
entry ahd retirement of, 673 
position of, 664 

power of, to appoint temporary Chriir- 
t man of Committees, GOG 

‘ name a h ember, 681 ■ , 

evder a member to with- 
€rrfVv*^a statement, 681 
precedence of the, 664 
procedure as to the, when House goes 
into committee, 606, 666 
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Speaker, House of Commons, of the, proocduro as to the, when retiring itt 
, the middle of sessioifj 6*J3 

Loids, of the, appoinlnicnt of, 62!), 630 • , 

spec'ial grauls, aafiire and making of, 771 * * 

S])oerh from the Tin one, duty of the House of Ouniinons as to estimates 
refeiiod to in the, 771 

speeclics, House of Commons, m the, must be in I5«g]i}»lj, 678 

when second permissible, 679 • 

standing coraimltces, Houio of Commons, of the, appumtinont and functions 

of, 682 

distriliution of Bills amongsi, 

711 

power of, to consider finan¬ 
cial proMsions of a Bill, 

712 

proccduic in, 711 
what arc the, 711 

Bland mg Ordci's, Hoiif'C of Commons, of the, appoint incut and duties of Select 

Conimittee on, 713 
divi&ion (if l(»cal Bills into classes 
by, 72H 

client of uon-cnmpliaiicc. with by 
pnimoters of piivale 
Bill, 711 

retusal of committee to 
di'-’pciee with, (ju 
piivatc Bill, 713, 744 
regulation of th(,rkisnre by, 67(1 
order and debate 
l)y, 636 

select, committees appointed 
under, 08r» 

Lords, of the, appointment and duties of, 642, 743, 

760 

provisions relating to divorce Bills 
in the, 701 

Houses, of both, TcUling to Jhlls of the London County 

Connell, 717, 74« 
promoted )>y torn Paine'S, 
7IS, 740 

Opposition to private BilL, 
737, 738 

fitrangcis, adims-ioii to both Hon‘'es, 781, 785 

powc’T L) exclude from cither House, 781, 78'» 
su]>]»jcmciji»iiy estimates, natuic of, and wJicn })resenlcd, 769 
Supply, close of sittings of Committee of, 773, 774 
supply, nature and grant of, 768 

vot-e of, form in which moved, 773 • 

taxation of costs, iclating to jirivalc Bill, piovisioii for, 745 
statutoiy authority essential to, 766 
taxing oflicer, dut.y of, on taxing costs of piivate Bill, 715 

memorial of persons a^rimnd by report of, iftrhts^s to, 715 
tellers. House of liords, in the, apjijtmtniont and duties of, 633 
tenipoiary Chairman, Cuini4WM*r of the House of Common^ of, appointment 
of, 666 • • 

“That the. question be now put? ” when member of the House of Commons 
may mo\e, 670 • \ 

third reading, confirming Bill of Scottish piOTWsipual order, of, wficn ordered 

<b» ^ 

consideration on report of public Bill before*, 716, 717 
piivatc Bill in the House of Lords, of, when ordered, 766, 757 
or provisional jorder, confirmation Bill of, in the House 
• • of Commons, when ordered, 767 

proceokire in the House of Comipons on, fl9 
• • • ' Lorda^n, 718,719 

tolls and charges, rclinquiahmcnt oi privilege by Mouse of Commons as to, 798 
Tramway Bill, consent necessary on^^romotion of,\30, 731 

when monetary deposit must be ma^ on promotion of, 735. 
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' , Tieasory Bench, House of Commons, of the, what Is known as the^ 672 

title of honour, nature of pro«\f on claim to, 611, 612 
trial, impeachment, on, proceclure, 652 
peer, of a, fixing the date of, 653 
procedure at, 664 

Taoant seat, House of Commons, in the, power to fill, 788 
Vote, estimates, in the, form of, 769 

of credit, when House of Commons must grant, 770, 771 
suppl}", foim in which move<l, 773 

votes and proceedings. House of Commons, of the, how recorded, 667, 668 
on account, practice, 769, 770 
waterworks Hill, consent necessary to promotion of, 731 
Ways ajid Means, Chairman of, appointment and duties of, 666 

salary of, 666 

“ White Paper,’* contents of, issued m the House of Commons, 670 
Witnesses, immunity from arrest when appearing before either House, 781 

offence of tampering with in the House of Commons, provision 
against, 781, 782 

private Bill, for or against, examination of, 756 
women, disqualification of, to serve m Parliament, 655 

working-class houses, procedure on jiromotioii of Bill Inr acquisition of, 738 
writ of summons, evidence by eldest son of peer necessary before issue of, 633 

when issued to Jjords Spiritual, 630 
summoning of Parliament by, 687, 688 
writs, electiO'n of members of the House of Commons, for the, issue of, 688 

PAKTTTION, 

accounts, direction of. in partition action, 851 
Act of Parliament, parlitiun by, 813 

operation of, 813 

action for partition, appointment of leceirer pending hearing of, 860 

court no powca- where management vested in trustees, 841 
defence to, 847 
judgment in, 847, 848 
nature of practice and procedure in, 846 
request for sale in, form of, 847 
when not maintainable, 842 
who may maintain, 839, 840 
writ and statement oi claim in, 846, 847 
advertisement, publication of judgment by, 853 
ad\ow8on, court*s power to decree partition of, 837 
light to partition on, 823 
agent, representation of pcison interested by, 828 
agreement, parties to, 813 

partition by, 812 

appearance, default of, to partition action, procedure, 847 
application, Board of Agriculture and Fisheries, to, form of, 829 
' partition, for, who may make, 826 

apportionment of rent, on order lor partition by Board of Agriculture and 
Fisheries, 833 

award, w'horc peisou chosen by bolh parties, effect of, 814, 815 

Board off Agriculture and Fisjbierirs, application for partition to, form of, 829 

af'^'ortioniuent of rent on order for parti- 
tiOff hj-y '333 

confirmation of incomplete partition by, 

835 

order for partition by, 
831, 833 

costs of brdcr of, payment of, 831 
deposit of plans and order with, 832 
dissent to partition by, 830, 831 
ipqniries on application to, 830 
notice on application to,««830 • 

jurisdiction of, 824, 826 ^ 

order for partitioit Ify'the, 831 

» effect of, 832, 

833 

piffticiilara required on application to, 830 
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Board of Agricnlturo and Fisheries, parties to partition hy, 827 

partifiaon made hy, 812 

* wh^ not antbcffised 

hy, 828 ’ ^ 

power to order compensation hy means of 

rontcharge, 828, 828 
enfrancbisement, 883 
exchange, 838 

property which may be partitioned by, 
826 

reservation of mines and minerals by 
order of, 833 

title not determined on part.ition by, 825 
valuation on application to, 839, 830 
burden of proof, where sale rj‘^iste,d, 813, 843 
chambers, affecting partition in, 857 
Chancery Division, jurisdiction ns to paitition, 831, 835 
charity, investment of money received as eompensation by, 818 
partition on behalf of, 817, 818 ^ 

choice, right to first, 814 

commissioners, appoiutment of, to effect partition, 850—8fi() 
compensation, e<jaahty of partition, for, when may be givfn, 815 

rent charge may be ordered by way of, 838, 839 
where pat tit mu tiuetjual, 815 
compulsory partition, when order made for, 835 
conversion, order far sale as effecting, 807 
^ionveyance, appointment of person to make, 854 
I completion ot partition by, 800, 861 

iDCumbraucc^ as affecting, 801 
necessity lor, on awuid of partiimn. 815 
co-owners, consideration of convenience of, 85ti, 857 

necessity for, where doctiirie applied, 810 
co-parccncrs, right as to choice between, 8H 

copyholds, enfranchisement ol, power of the Boaid of Agriculture and Fisheries 
to order, 833 

partition of, when complete', 824 
corporeal beiedila merits, partition of. 832 

costs, partition action, of, discretion of the court as to, 8,51, 85.5 

by Board of Agriculture and Fishciies. of, payrnont ol, 831 
solicitor and client, when ordeicd, 856, 856 
Coil Ill les Palatine of Baitcastor and Durh.ain, pinsdiclion of Courts of Chancery 
of the, 835 

county court, judgment for sale in, pr«icodnre on, 861, 862 

juxisdiction as to p.'irtitiun, 835 
court, application for paitition to the, who may make, 839, 8f0 
divisions m which juribdicUon obtains, 83*1, 835 
effecting partition out ot, 857, 858 

jurisdiction to ordei a sale, 842 , 

nature of property which may be dealt with b\ the, 836, 838 
partition by the. where parlies under disability, HIO 
made by the, 813 . 

property outside the junvlicUon of the, 838, 839 | l 

dclence, default of, m partition ^^lou, pro'-cdure, 817 * 

partition ar.tioii, 4^6^^ 

disability, partition by thccSRirt where persons# und<»r, ^4D ‘ 

rights of persons undoi, to partition by tb£ Board^f Agriculture 
and Fisheries, 827 ^ \ 

division of property, how effected, 814 • 

easements, ^here partition •! tenement may of the, 823 

Ecclasiastical Commissioners, pi^wers as to partitioS^^rie y 
ecclesiastical corporations, when partition may be made by, 818 
enfranchisement, power of the Board of Agriculture and Fisheries to order, 833 


equality of partition, when monet rfwarded Ar, 816, 826 
* * 1» partition not autimrised for^want. of, 828 

errors, corrcctyoii ofy by Board of Agriculturo^and Fisheries, 832 
estate tail, necessity to bar the e\lail to bind iwo on partition of, 813 * 
exchange, when Board of Agricai\pre and FisbeKes may order, 833 
impiovemenls, allowance for expen^turc on, 861, W2 
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Inclosnie Acts, vrho may apply for partition nndor the, 826, 827 

Lnclo&ure award, compuisoTy purhtion under, 825 

iucompletc partltlDn, persons enl-itled to apply for completion of an, 828 * 
incorporeal hereditamonte, when may be partAioned. 822, 823 
inclement value duty, none payable on partition, 821: 
incumbrancors, necessity for consent of, 810 
iheumbranees, convey iiuce on partition made subject to, 861 
indivisible properly, no jMrtition in case of, 811 
infant Iciiaiit lor Jife, rjgiits of, how exercised, 816 
infants, inquiry onloicd where interested parties arc, 850 
request for sale by, how made, 862 
Tights of, where absolutely entitled, liow exon'ised, 816 
in III netn in, pre\onlmn of w.i-sle liv grant of, 852 
luqmi} as to interest of parties to the action, when ordered, K18 
order for, wJierc sale rcque*strd, 840, 850 
paitilioii action, in, where iuterest<id parties aic infants, 850 
infnrest. purcdiAse-money, on, when charged, 861 
jntercst>, bound by pax tit ion, 813 

judgment, methods for effecting partitioii on, 857—800 
notice of, sctvice of, H'»2, 8,52 

partition, for, foim of, following result of inquincs, 850 
jiglils on, 8fj(i 
usual Older on, 817, 848 
sale for, proceilure on, 861, 862 
ItM'^cholds, when lirst partiiionable, 837 

legal estate, owner of, as luicossmy party to the action, 811 

lunatic, partition on behalf of absolutely entitled, how iii.ulc, 816, 817 V 

where donee of po\vtT is a, 822 
request for sale b\, how uiadc. 862, 863 
tcTiant for Jiie, pai title in on behalf of, how made, 816, 817 
manors, povver ol the couit to paitition, 838 
mamed woman, disabilities of, 815 

icqucst for sale by, how made, 862 

rights of, wheie posscbsed of jmwers of a tenant for life, 815, 
816 

mines and minerals, paililion of suiface from, by tenant for life, 810, 820 

lescrvatinm of, power of the Board of Agricnltiiie and 
T^'ishcileti 1.0 order, 833 

se\crancc of surface from, under poweis, 821, 812 
notice, ncecssity for, wheie appln’atioii made to tJui Board of Agriculture and 
h’lsherics, 830 't 

of jiidgmcjit, service of, 852. 853 
oceiipation rent, wlien one party will be ohaigcd nn, 851, 852 
ordci foi paililio-n by Boaid of Agriculture and h’lHheiics, confirmation of, 831, 

832 

cfloct of, 831—833 

or sale, form of, whore paiUcs claim the ciitucty, 810 
, pic-enl hold some sharci 

only, 819 

owelty of partition, tcim not now' used, 811 
owneiphij), eiy'cption as (o rights not dependent on, 811 
paities, l.mit^tion of iighis ol, 813 

Order of, choice in, 814 ’y. 

partition, to, who may be, 811, 
vyhentm^ objocttiin may be made as to want of, 812 
partition ^«lion, i?,ppointmerit of leceivcr pending hearing of, 850 
A defenfe to, 815 
• judgment in, 817, 848 

naiijjjfc 5f*practice and prd'cduTe m, 816 
t riWtiCe of judgment in, *852, 853 
acquest for sale lu, form of, 817 
writ and Blatenrent of claim in, 8t6, 847 
compensation for/jquality 6f,j816 ,, 

cimrts ihaving jimsdiction, as to, 834, 835*5 
definition of. Sip ,, • 

disainlities of /tarried womaji as to, 815 
equal aud un/jual, rules ajmlicable on, 811 
eiceptiun asAo rights not <Kpendent upon ownership, 814 


t 
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? ABTITION— contijm^a, 

paitition, formalities to be observed on, J23, 824 i 
^ methods of effccti'ng, after ]iidgnn*ut, 857 

mode of obtaining divission on, 814 
modes of effectmg, 812 
powers authorising, 830 
right to, when lost, 8U, 812 
sale in lieu of, whcai e(*urt may order, 812 
when ordered ni lien of a lequesled selt*, 814, 815 
wh(j maj apply for, 82(3 
persons iiilisested, meariing of, 836 

plans, de))i>4t with the board of Agneulturc and fisheries, 833 
power of sale, when partition mav i>c authorised by, 831 
powers, partition under, wheie liiiiatu; the donee, 832 

se\cranec of surface fiom mines and minerals on partition under, 
831, 823 

when partition authorised liy, 820 
proceeds of sale, application and dial iilmtion of, 865, 869 
property indivisible, no partition where, 811 

interest bound by iiarlitioii of, 813 ' 

rntnles of division of, 811 

natiiie of, as atreethig partition, 856 

with which Ihti eouiis Ii:i\e juiisdietion, 836, 838 
when lluanl of AgilcuUure and Fishciics may paililiuu, 836 
purehasc-moiiey, when I'liteiost chaiged on, 861 
jinrrhase, under taking to, conditions apiihe.ihle to, 863 
, ‘ in lieu of older for bale, 815 

rjeeuer, ap[iomtmcnt of, jieuding hearing of jiartition aelem, 85t) 
if'gibtcTed land, paitilion of, 83i * 

pioduction of sealed order of Board of Agneiiltine and 
Fi’sherjcs on partition of, 833 

rent, apportionment on older by Board of Agriculture and Fibheiios, 833 
ocf upalion, when one parly will be chaiged an, 851, 853 
renteharge, compensation by way of, 828, 829 

power of the couit'to pailitmn, 838 
request for sale, by peisons undei disability, 8li3, 8(>3 

how oemstdered by the couit, 811, 845 
piooedure as to, 863 
withdrawal of, time for, 815 
reversioner, as a person interested, 820, 837 

revcisnmers, separate ^l.ion for partition by, not maintainable, 810, 841 
Tight ot entry, refusal^f order lor sale where' projierty afiecU'd by, 813 
Bale, apidicatioii and dislrit»ution of protscetls of, 865—807 
bidding at, jicrsons entitled as to, 861 
burden of proof where resisted, 812, 843 
conduct of, to whom given, 801 
coin version effected by order for, 867 
facts inlluencing the court in ordeiing a, 814 
judgment for, jiroccdurc on, 861, 8(»3 
jurisdiction of the court, to order, 843—846 
methods available, 863 


order for inquiries where parties request a, 819, 850 

J, 813 
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where etfect more Jenenf *1, 813 ^ I 

out of court, procedure as^^, 863 i 

proof required whfll^Btfrouested bv [laities interested ® 
moiety, 843, 844 * * I 

request for, by persons under disability, 862, Ht'iS * 

Tight of entry to property as affecting oii^l'r for, 843 *• 

undci^king to purchjLse in lieu of 845 

when cannot bo oidercd, ^16, 846 j 
where partition will be ordered in lieu If requestod, 814, 846 
withdrawal of request for, time for,' ^ 

■equestrator,* right of, as intercf^cd person, ^27 


3 than a 


h«ctt]ed land^ effect of partition cli, 820 
partit^ of, 816—620 

shares unascertSmM, no action fbr partition 
842 . \ . 

solicitor, costs of, in partition aeffen, 855, 856 
■tamn dutv. nartition. on. 824 N 




y be maintained in resc«ct of.' 
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/ at^temeni ofVlaiz]^ in partition action^ 846, 84,7 
tenant, as ^ pers^'intercstccfj 827 
'yj ' , for Mfe, C6iisent oJ, whon nectisaaiy, 822 

execution of asi^uranee on partition by, 820 
infant, rights of, how exercised, 81(J 
t luiiatio, partition on behalf of, how made, 817 

partition of surface from mines and minerals by, 819, 820 
Tights of married woman having powers of, 815, 810 
tenants for life, power to make partition, 818, 819 
time, right to partition barred by lapse ox, 811, 812 
tithes, power of the court to partition, 838 

title, consent required where litigation pending concerning the, 828 
deeds, custody of, 861 
none implied in partition, 812 

not determined on partition by the Board of Agriculture and Fisheries:, 
826 

power of the courts irrespective of litigated, 836, 836 
right of holder of undivided share under separate, 838 
trust property, court hLs no jurisdiction as to partition of, 811 
unascertained shares, no action for partition maantainable in respect of, 842 
unborn children, principle upon which interests of, are bound, 813 
valuation, on application to Board of Agriculture and Fisheries for partition, 
829, 830 

vesting order, appointment of person to convey in lien of, 864 

power of the court to make, 853. 851 
walls, power of the court to partition, 838 , » 

waste, direction of inquiries in respect of, 862 ^ 

injunction to prevent, 853 V 

writ, form of, in action for partition, 846 
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